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Dear Reader,

Welcome to the first WTS Transfer Pricing Newsletter for 2016.

Whilst the OECD published reports on the fifteen action points of its “Base Erosion and Profit 
Shifting (BEPS)’’ project on 5 October 2015, including final papers on many of the action 
points, the adoption of the OECD’s recommendations around the world is proving some-
what inconsistent. We have decided therefore to focus this newsletter on the status of the 
transfer pricing related BEPS material within the contributing countries.

The implementation process is clearly ongoing and we will continue to bring you updates 
through this newsletter as changes occur.

We trust that you will find the content valuable and illuminating.

Yours sincerely 
WTS Global Transfer Pricing Team
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Update on the implementation of BEPS measures in Australia  

The Australian Government has been at the forefront of implementing BEPS measures in 
Australia, both pre and post the release of the OECD’s final BEPS recommendations in Octo-
ber 2015.

To date, the following measures have been implemented or are being evaluated:

→	 Tightening of Thin Capitalisation rules (OECD Action 4) – implemented 
→	 Multinational Anti-Avoidance Law (OECD Action 7) – implemented 
→	 New TP documentation and CbCR rules (OECD Action 13) – implemented 	
→	 Introduction of new GST rules to apply to the importation of digital services/products 

(OECD Action 1) – being considered
→	 Exchange of rulings (OECD Action 5) – implemented
→	 Prevention of treaty shopping to be adopted into re-negotiated/new treaties  

(OECD Action 6) – in progress, included in revised DTA

Other measures have already been largely addressed in existing rules, which is not surprising 
given Australia has one of the most comprehensive international tax regimes and was the 
second country to adopt transfer pricing documentation and compliance in the early 1990s. 

In February 2016, a consultation paper was released by the Australian Treasury seeking 
industry feedback on its recommendation that changes be made to the Australian transfer 
pricing rules in Division 815 of the Income Tax Assessment Act 1997 (the Act) to bring the 
new OECD guidelines (in particular, Actions 8-10) (the 2015 Guidelines) within these rules. 
It is proposed that any changes would apply from 1 July 2016. 

Whilst this of itself is not controversial, given the current rules already require compliance 
with the 2010 OECD guidelines, there are some concerns relating to the following proposed 
changes:

(a) Control of risk requirement
The OECD recommendations suggest that risk is only to be captured and valued where that 
risk is capable of being controlled (and such control is demonstrated) by the taxpayer. Two 
key issues with this approach are:  

→	 increasing the importance of risk and decreasing the importance of the actual functions 
performed and assets employed goes against the commonly accepted method of under-
taking the “functional analysis” and,  

→	 the level of control required to satisfy these requirements is unclear (does a taxpayer 
look at who makes the decisions on a daily basis vs who signs-off on the decision? Which 
function would be considered to be exercising control?)

The control of risk requirement could have consequences for group financing entities that 
are typically established to secure liquidity and optimise funding and interest outcomes for 
group members. Under the 2015 Guidelines, such entities would be entitled to no more 
than a risk-free return, even though they arguably perform a significant function in pro-
viding and managing working capital and investment requirements for a region/business 
division, which in turn drives profit outcomes for those businesses.

Australia
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(b) Ability to use ex-post outcomes to evaluate ex-ante pricing arrangements in hard to 
value intangibles    
The OECD recommendations suggest that tax administrations may use hindsight when 
evaluating taxpayer transfer pricing positions, which would have been made at the time of 
the transaction, and the onus would be on the taxpayer to defend the assumptions relied 
upon. The mismatch of information being relied upon to evaluate the same transaction (in 
such cases, likely to be weighted in favour of the Commissioner of Taxation) could result in 
tax adjustments that do not reflect the actual and arm’s length conditions that existed at 
the time of the transaction.

(c) Cost contribution arrangements (CCA)
Requiring contributions to a CCA to be measured at value rather than at cost (the current po-
sition) necessarily leads to the question: how is using an arbitrary measure of “value” more 
consistent with the arm’s length principle than valuing contributions on a cost basis (which 
is measurable and transparent)? 

In the example of CCAs for the joint development of intangible assets, depending on the 
stage of development, how will the ongoing future benefits to the participants be valued 
(prior to commercialisation)?

Amongst third parties, CCAs are generally based on costs (hence the term “cost” in the title) 
so the proposed change to “value” is a significant change in both concept and terminology.  

Country-by-Country reporting (CbCR)
Australia has legislated CbCR, with multinational groups that meet the annual global 
income threshold of A$1 billion now being required to submit a CbCR for income years 
commencing on or after 1 January 2016. These will be exchanged with tax authorities of 
other jurisdictions, under the terms of the multilateral agreement signed by Australia (and 
31 other countries) on 27 January 2016. 

The CbCR follows the OECD format – i.e. relevant taxpayers must provide a CbCR, master file 
and local file annually to the ATO, within 12 months of their income tax year end. Currently, 
all taxpayers whose cross-border dealings with related parties meet or exceed the gross 
value $2 million threshold (including loans) must complete and lodge an International 
Dealings Schedule (IDS) with the corporate tax return. It remains to be seen whether any 
changes will be made to the IDS in light of the CbCR requirements.  

OECD BEPS Action 13 Transfer Pricing 
 
In comparison to other countries in the Americas, Brazil’s level of engagement with the 
BEPS project is somewhere between that of the U.S. and Canada and that of Barbados and 
Curacao. 
 
With regard to the BEPS measures, Brazil has implemented several new tax and accounting 
rules in the last few years in order to strengthen transparency and control over taxpayers 
doing business in Brazil. Several of these rules were enacted before the OECD began the 
BEPS project. 

Brazil

Sharon Arasu-Koh 
sharon.arasu-koh@
wtsaustralia.com.au
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For example, Brazil has introduced: 
→	 a new black list (adding twelve new jurisdictions to the former list of fifty-three jurisdic-

tions); 
→	 a grey list of preferred tax regimes (including countries not previously listed by any other 

country, such as the U.S., Spain, the Netherlands, Denmark, etc.); 
→	 new controlled foreign company rules (to reach active/passive income from tax havens 

and non-tax havens); 
→	 thin cap rules for related parties (2:1) and tax havens (0.3:1); 
→	 repatriation rules (to force the disclosure of non-declared licit funds hidden abroad); and
→	 a whole new electronic tax and accounting system (through which the Brazilian IRS start-

ed to gain online access to tax and accounting information from all companies in Brazil). 

In terms of transfer pricing, Brazil has introduced important amendments to its former 
rules, but has not imposed any obligations regarding new documentation requirements. 
Thus, Brazilian multinationals (i.e., groups with their ultimate parent company resident in 
Brazil) will not have to file Country-by-Country Reporting (“CbCR”) nor a master file or local 
file in Brazil. However, due to CbCR requirements in other countries, Brazilian groups may 
need to nominate a Surrogate Parent Company and file CbCR in other jurisdictions. For this 
reason, information regarding the transfer pricing and other financial details of Brazilian 
companies (i.e., the amount of revenue/profits, income tax paid, number of employees, 
tangible and intangible assets, intercompany financial transactions, business descriptions, 
etc.) may be disclosed to the tax authorities in other countries.  

Despite the recent amendments to the Brazilian transfer pricing rules, the rules still differ 
substantially from those of the rest of the world. For example, in Brazil there are different 
methods for import and export transactions, a broad concept of “related parties”, non-ap-
plication of the “correlative adjustment” or the “arm’s length principle”, and application of 
mathematical formulae and predetermined profit margins to calculate benchmark prices. 
Considerable changes to the Brazilian transfer pricing rules would be required  in order to 
align with other countries’ rules. However, for the time being, there have been no develop-
ments to suggest this alignment is forthcoming.

When will the BEPS Action 13 transfer pricing requirements be 
implemented?

The State Administration of Taxation (”SAT”) released a discussion draft entitled “Implemen-
tation Measures of Special Tax Adjustments” (known as “Circular 2”) for public consultation 
on 17 September 2015. The draft requires multinational corporations (“MNCs”) to submit the 
new three-tier documentation: a master file, a local file, and Country-by-Country Reports 
(“CbCR”), if the reporting threshold is met. The new Circular 2 was expected to become ef-
fective on 1 January 2016. However, the SAT has not released the final version of the circular 
yet. It seems that the SAT is unlikely to enforce the new transfer pricing requirements on 
MNCs’ 2015 transfer pricing documentation filings. Otherwise, the notice period for MNCs to 
respond and meet the due date in June 2016 would be too short. Since the government of 
China has approved the Multilateral Convention on Mutual Administrative Assistance in Tax 
Matters and has agreed to its implementation beginning 1 January 2017, it is more realistic 
for the SAT to implement the new requirements in relation to 2016 transfer pricing docu-
mentation filings in 2017 when the information exchange mechanism becomes available.  

Erika Yumi Tukiama     
etukiama@ 
machadoassociados.
com.br

China



6

April 2016
# 1.2015 
WTS Transfer Pricing 
Newsletter

What information other than the three-tier documentation will be required to be reported?
Besides the three-tier documentation, the draft Circular 2 requires companies engaging 
in intercompany services or cost sharing agreements, as well as those exceeding a thin 
capitalization threshold, to submit a so-called “special documentation” file which has no 
transaction threshold. The special documentation file shall include information such as the 
relevant agreements, descriptions of the transactions, values and payment terms, etc. Nota-
bly, for special documentation concerning intercompany services, the relevant agreements, 
service details (including scope of services, values, forms of payment, beneficial status, 
relevant costs, pricing policies, and supporting reasons), a comparison to unrelated party 
service transactions, and a description of group transfer pricing policies on intercompany 
services will be required to be provided by taxpayers to the tax authorities. The require-
ment for Chinese taxpayers engaging in related party service transactions to prepare spe-
cial documentation filings demonstrates the SAT’s focus on service transactions. This follows 
the trend of developments in the last couple of years.

How does the SAT approach the use of the BEPS transfer pricing guidance?
It is observed that most of the transfer pricing documentation requirements set out in the 
draft Circular 2 by the SAT are similar to the recommendations contained in BEPS Action 13 
– Transfer Pricing Documentation, released by the OECD on 5 October 2015. However, there 
are extra requirements added by the SAT, such as the requirement to include a value chain 
analysis as part of the transfer pricing documentation. Taxpayers must provide an overview 
of the attribution of MNC global profits to the different jurisdictions within the value chain 
in its local file to the tax authority, including how profits are allocated across the value chain 
and the actual amounts of profits earned by each value chain participant. The SAT believes 
that it is important to understand the value creation of taxpayers from the group level to 
ensure that the profits are fairly allocated to the Chinese taxpayers. In fact, a value chain 
analysis has usually been required by the SAT in transfer pricing audit cases even prior to the 
new requirements. 

BEPS – implementation in Hungary – the sound of silence

On 27 January 2016, 31 OECD countries signed the Multilateral Competent Authority Agree-
ment on the Exchange of Country-by-Country Reports (“MCAA”). Some of the neighbouring 
countries in the Central and Eastern Europe (“CEE”) region such as the Slovak Republic 
and Austria signed this agreement, while Hungary does not appear on the list. Hungary is 
“silent” in that the Hungarian Ministry of Economy has not published an official statement 
with respect to the BEPS Actions and Country-by-Country Reporting (“CbCR”).  

CbCR in Hungary
Indeed, transfer pricing is one of the major areas in tax through which the Hungarian tax 
authority would like to increase revenues. The official guidelines by the head of the Hun-
garian tax authority clearly state that transfer pricing inspections will continue to be a hot 
topic in Hungary in 2016.    

However, there are certain reasons why this issue has not received greater attention:
→	 Hungary is typically an inbound country and CbCR will mainly relate to multinationals of 

a certain size. 
→	 Foreign multinationals with subsidiaries in Hungary tend to be aware that the Hungari-

an transfer pricing system already includes certain recommendations now made by the 

Hungary

Xiaojie Tang 
xiaojie.tang@wts.cn

Martin Ng
Martin.ng@wts.cn
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BEPS initiatives. Hungary introduced the Masterfile concept from 2010 (whereby a local 
file is also required at the same time). Additionally, related parties have to report to the 
Hungarian tax authority on a special form. Such reporting was also a step suggested in 
the BEPS package. Thus, it can be stated that Hungarian rules likely meet the documenta-
tion standards as expected and described in Action 13 of the BEPS plan.

→	 The Hungarian corporate income tax rate is low; 10 percent up to a tax base of HUF 500 
million (approximately EUR 1.7 million), and 19 percent on profits in excess of the HUF 
500 million tax base. The Hungarian Ministry of Economy’s approach is to focus on indi-
rect taxes instead of collecting direct taxes from companies. 

Information means power
The main takeaway of the MCAA is that information will likely be exchanged between tax 
authorities to ensure that the BEPS project is a success. Such information is also valuable 
for the Hungarian tax authority and we therefore expect that Hungary will not miss this 
chance, although the country always maintains an opportunity to make transfer pricing 
reconciliations based on double tax treaties. On 8 March 2016, an agreement was reached 
by EU Member States for the automatic exchange of information through CbCR for multina-
tional companies. Practically this means that Member States will also be required to share 
information with the other Member States concerned. At present, the Hungarian transfer 
pricing rules already require  preparation of a full scope local file with some exemptions 
(transactions under HUF 50 million, approximately EUR 170,000, and low value-adding in-
tra-group services), and the possibility of submitting a Masterfile. Moreover, the tax author-
ity obliges taxpayers to report the names of the related parties within 15 days of making a 
group transaction (the value is not required). Otherwise, the inspectors can levy a penalty 
by default.            

Related parties – a broadened definition
We also draw attention to the fact that the related party definition was broadened in 2015, 
which has effect on transfer pricing documentation to be prepared in 2016. Companies will 
now qualify as related parties if they have the same management teams and managing 
directors responsible for making the decisions. 
 
The above shows that there will be an ongoing and long-lasting consideration by Hungary 
of the joint BEPS and transfer pricing initiatives; however, the Hungarian authorities do 
always wait for final OECD or EU anti-avoidance packages in order to implement changes. 

Transfer Pricing in BEPS context – India updates
 
India has been an active participant in the BEPS initiative of the OECD. Most of the countries 
that participated in the OECD BEPS initiative, including India, have agreed to adhere to the 
guidance provided under various Actions by way of necessary amendments to domestic 
legislation.

1.	 What is the planned time frame for implementing the BEPS Transfer Pricing Guidance 
and the new three-tier documentation requirements (CbCR, master file, and local reports) 
in your country?
The BEPS final report on Action 13 provides for a three-layered approach for transfer pricing 
documentation. As an implementation mechanism, the Finance Minister of India on 29 
February 2016 presented the Union Budget and proposed to amend the Indian Income Tax 

India

Tamás Gyányi
tamas.gyanyi@klient.hu 
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Act to include essential elements of Country-by-Country Reporting (CbCR) and master file 
guidance as contained in Action 13. The essential elements of CbCR included are:

 
The other aspects of Action 13 (such as information and documents mandated for the mas-
ter file, etc.), will be detailed in the Income Tax Rules.

However, the Indian Union Budget has not proposed any changes in its legislation regard-
ing transfer pricing guidance contained in Actions 8 to 10 of the BEPS final report.

2.	 Are there any reports, data or other information which will be required to be provided 
in addition to the three-tier documentation in your country?
As of now, the BEPS three-tier documentation is not fully implemented in India. As men-
tioned, the Indian Union budget proposes detailing the information and documents need-
ed for the master file and other aspects of BEPS by way of Income Tax Rules which will be 
determined at a later date. As per the Memorandum to the Union budget, such information 
and documents will be in line with the Action 13 report.

However, prescribed authority, by issuing a notice in writing, may call for information/
documentation regarding CbCR by granting a 30 day period to comply with the said notice, 
with a possible extension of another 30 days.

3.	 Is there any practical experience on how the tax authorities in your country are ap-
proaching the use of the BEPS Transfer Pricing Guidance and/or the new documentation 
requirements?      
The new documentation requirements (i.e., CbCR, etc.) are applicable and effective from 
financial year 2016-17 (i.e., 1 April 2016 to 31 March 2017). Accordingly, it is too early to 
comment on how the Indian tax authorities will approach using the new BEPS transfer 
pricing guidance. 
 

 

• Indian parent of the international group
• Any entity being designated entity of 
• foreign parent group
• Indian entity of the foreign parent group 
• if India does not have an agreement to 
• exchange the report with a 
• country where the          
• foreign parent is          
• resident

Who must file 
CbCR to the pre-

scribed authority on 
or before filing of 
Return of Income

Guidelines to 
the prescribed 
authority about the 
reporting entity for 
filing CbCR

Monetary threshold 
based on consolidated 

financial statement

Year of applicability, 
content, and format 
of CbCR• Euro 750 million

• Equivalent Indian 
   Rupees at the current 
   exchange rate is 53,950 million

              • Financial year 
         beginning from 
   1 April 2016                                                                                                
• In line with the template 
• provided in Action 
• 13 report

• Every Indian entity of the foreign 
• parent group:            
• (a) If it is the reporting entity; 
• (b) If it is not the reporting entity, 
• then details of parent or other entity 
                        which will be furnishing the 
                                  CbCR in its jurisdiction
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The implementation of BEPS transfer pricing guidance in Italy 

Italian Finance Law for 2016 has introduced Country-by-Country Reporting (“CbCR”) with 
effect from financial year 2016 (documentation due on 30 September 2017). A remarkable 
feature of the Italian legislation is the extension of the CbCR obligation, upon conditions, 
to Italian subsidiaries of foreign multinationals. The new rules add on to those adopted 
in 2010 and imply a high degree of disclosure vis-à-vis the Italian Revenue Agency for the 
non-application of penalties in the event of a pricing adjustment. 

Article 1, Paragraphs 145 and 146 of Law 208/2015 (Finance Act 2016) have introduced 
in Italy the obligation for multinational enterprises to prepare and file on a yearly basis a 
country-by-country report.  The new legislation makes reference to the OECD Guidelines on 
the matter, thus evoking the Guidance on Transfer Pricing Documentation and CbCR result-
ing from Action 13 of the OECD/G20 initiative on Base Erosion and Profit Shifting (“BEPS”). 

The precise procedure, terms, and minimum content will be established by a Decree to be 
enacted by the Minister of Economy and Finance (which will also indicate which items of 
information are to be included in the report), but some key features of the new rules are 
provided by the Finance Act 2016 itself.  

The reporting obligation concerns Italian resident companies that are not controlled by any 
other entity (other than individual persons), are required to prepare consolidated financial 
statements and report a consolidated turnover, achieved in the prior financial year, of at 
least EUR 750 million. Failure to comply with the reporting obligation would lead to penal-
ties ranging from EUR 10,000 to EUR 50,000. 

The same obligations apply to Italian resident subsidiaries, where the parent company (i.e., 
the direct or indirect shareholder required to prepare the consolidated financial state-
ments) is resident of a state that has not introduced the CbCR obligation, does not have in 
place an agreement with Italy on the exchange of information, or does not comply with the 
obligation to exchange CbCR. The approach of the Italian legislature makes it necessary for 
Italian subsidiaries of foreign multinationals to collect information about the rules in force 
in the state of residence of the respective consolidating entity. 

Italian resident companies would be expected to file their first country-by-country reports 
with their income tax returns for financial year 2016 (i.e., filed by 30 September 2017).
Information to be reported includes revenues and gross profits, taxes paid and accrued, and 
“other indicators of economic activity”, most likely those recommended by the OECD in the 
Guidance on Transfer Pricing Documentation and CbCR. 

The new rules will add-on to those resulting from the Decree of the Director of the Revenue 
Agency, adopted on 29 September 2010, which first introduced transfer pricing documenta-
tion requirements in Italy.  According to the aforementioned 2010 Decree, and largely con-
sistent with the EU Code of conduct on transfer pricing documentation, information should 
be contained in a Masterfile and a Country Specific Documentation.  

Such documentation, if delivered during an audit process or any other fiscal activity, allows the 
taxpayer to access the penalty exemption regime provided for by Article 1, paragraph 2-ter of 
Legislative Decree No. 471 of 18 December 1997. The Decree to be enacted by the Minister of 
Economy and Finance will remove any double transfer pricing documentation requirements. 

Italy

Giovanni Rolle		
Giovanni.rolle@ 
taxworks.it
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As of today, and at least until the adoption of the foreseen implementation decree, there 
is no practical experience on how the Italian tax authorities are approaching the use of the 
BEPS transfer pricing guidance and the new documentation requirements.  However, there 
is much discussion in the professional and academic community on these matters and guid-
ance is expected soon.

Dutch implementation of BEPS Action point 13:  
TP Documentation and Country-by-Country Reporting 

In our previous TP Newsletter, we informed you that the Dutch government had announced 
the implementation of new standardised transfer pricing documentation obligations as 
from 1 January 2016, basically in line with action point 13 of the OECD Project ‘Base Erosion 
and Profit Shifting’ (BEPS-project). Now we can inform you that the expected legislation 
has been implemented as announced and is valid as per 1 January 2016. 
 
The new legislation includes the obligation to have in place a country-by-country report 
(“CbCR”) (for multinationals with a consolidated revenue of EUR 750 million or more), and 
the transfer pricing master-file and local-file (for multinationals with a consolidated reve-
nue of EUR 50 million or more). The CbCR needs to be available within 12 months after the 
financial year. The transfer pricing master-file and local-file need to be available when the 
corporate income tax return is filed.
 
If there is no automatic exchange process in place for the CbCR, i.e. with the country of the 
ultimate parent company of the Dutch tax payer, it is the Dutch tax payer that needs to pro-
vide that reporting.
 
Given the mature transfer pricing practice in the Netherlands and the “horizontal monitor-
ing” approach of the Dutch tax authorities, we do not expect large changes in the approach 
of the Dutch Tax Authorities due to the new legislation. Horizontal monitoring is a form of 
working between the tax authorities and tax payer, based on mutual trust, understanding 
and transparency. Given the obligation for the master-file and local-country file and the 
EUR 50 million threshold, we do expect that several multinationals will need to upgrade 
their current transfer pricing documentation.
 
We note that not complying with the new legislation may lead to criminal penalties of up 
to EUR 20,250 and/or imprisonment of a maximum of 4 years. However, it is expected that 
the criminal prosecution will not always take place and will focus on the most severe cases.
 

Well prepared to comply with BEPS recommendations

The Norwegian Tax Administration (“NTA”) has been very loyal to OECD, UN and even EU/
EEA recommendations, in particular when the tax base in Norway would benefit from such 
regulations. 

Due to heavy oil / gas investments, Norway has been quite aggressive with regard to per-
manent establishments for both onshore and offshore coast activities. This tax practice of 
rather heavy scrutiny of taxpayers has over time become well-known to inbound investors. 

Marina Lombardo	
Marina.lombardo@
taxworks.it

The Netherlands

Norway

Jan Boekel
jan.boekel@wtsnl.com 
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The recent court case against IKEA has again led to headlines around the world. While this 
was not a transfer pricing case per se, it nevertheless illustrated the strength of “substance 
over form”.

→	 What is the planned time frame for implementing the BEPS Transfer Pricing Guidance 
and the new three-tier documentation requirements (CbCR, master file and local re-
ports) in your country?

Norway has approved the change of tax treaties by entering into the protocol with 30 other 
countries in January. Hence, the intention is to comply with the requirements as soon as 
practically possible. The local legislation is more aligned with BEPS than in many jurisdic-
tions. Norway already has one of the widest Controlled Foreign Company regulations in 
place, and the anti-deduction rule limiting interest deductions if the creditor is not taxed 
accordingly was introduced last year. Another example is the thin capitalisation rule intro-
duced in 2014, which limits intra-group interest deductions to 30% of EBITDA.   

The requirement to prepare master file and local file reports was introduced in 2011 subse-
quent to the EU Code of Conduct, and the CbCR requirements will most likely become a part 
of the local regulations by the end of this year.   

→	 Are there any reports, data or other information which will be required to be provided 
in addition to the three-tier documentation in your country?

Form RF 1123 needs to be submitted by every taxpayer reaching a certain income thresh-
old, or if the taxpayer has intra-group transactions with entities based in low tax jurisdic-
tions. This tick-off form requires taxpayers to state whether or not certain transactions are 
relevant, and disclose jurisdictions and volumes of relevant transactions.  

→	 Is there any practical experience on how the tax authorities in your country are ap-
proaching the use of the BEPS transfer pricing guidance and / or the new documenta-
tion requirements?

As stated above, in press releases the NTA has pointed out to the urgency of cross-country 
involvement and loyal behaviour in order to ensure that the BEPS programme becomes a 
real opportunity to make sure that value created locally is taxed and a proper share of tax is 
levied by the jurisdiction where value is created. 

We are convinced that the NTA will lead on in this programme and become one of OECD’s 
most observant participants.  
 

Russian Federation 

What is the planned time frame for implementing the BEPS transfer pricing guidance and 
the new three-tier documentation requirements (CbCR, master file and local reports) in 
your country?
The structure of the transfer pricing documentation in Russia is regulated by the Russian 
Federal Tax Code, which, according to “The main directions of Tax Policy of Russian Fed-
eration for 2016 – 2018”, will be amended to fully implement the recommendations of 

Ulf Sørdal
ulf.sordal@steenstrup.no

Russia
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the OECD BEPS project within the next three years. 
Amongst the implemented BEPS Actions will be Action 
13, requiring submission of three tier documentation 
(consisting of the CbC Report, master file and local 
File) by multinational groups, whose consolidated 
revenue exceeds a certain threshold.

At present, transfer pricing documentation submitted 
by a Russian company must be supported by economic 
analysis and include a description of the taxpayer’s 
group, description of the industry and markets in 
which the group operates, information about the local 
business activities and description of intercompany 
transactions.  
	  
Are there any reports, data or other information 
which will be required to be provided in addition to 
the three-tier documentation in your country?
In addition to the three-tier documentation, taxpayers must also submit a special Notifica-
tion Form by 20 May following the end of the reporting year. The Notification Form should 
contain detailed information about intercompany transactions (i.e. a brief description of 
each transaction, parties to the transactions and their tax residence, as well as monetary 
value of each transaction and quantitative indicators).  

Is there any practical experience on how the tax authorities in your country are approach-
ing the use of the BEPS transfer pricing guidance and / or the new documentation require-
ments?
The transfer pricing rules in Russia were last updated in 2012 and further changes are 
expected in the next three years. The changes are intended to bring transfer pricing legisla-
tion in line with the OECD BEPS recommendations. However, during the past year, Russian 
tax authorities have already been seen applying these new recommendations, especially in 
questions concerning transfer pricing methods, comparability analysis and ownership of in-
tangibles. We have also noticed an increased attention of the tax authorities to transactions 
involving intangibles, intra-group services and intercompany loans. In addition, transfer 
pricing litigation in Russia has also increased.

Singapore’s evolving transfer pricing regime  

What is the planned time frame for implementing the BEPS Transfer Pricing Guidance and 
the new 3 tier documentation requirements (CBCR, Masterfile & Local reports) in your 
country?
The Inland Revenue Authority of Singapore (“IRAS”) released comprehensive transfer 
pricing guidance (“the Singapore TP Guidelines”) through an e-tax Guide first published on 
6 January 2015 and subsequently updated on 4 January 2016. Practically these are appli-
cable to taxpayers from FY 2014 onwards, although the IRAS may challenge a taxpayer’s TP 
policies for any open years. The Singapore TP Guidelines are broadly consistent with OECD 
principles and propose a two-tiered approach to TP documentation i.e., at the levels of 
both the group and local entity, in line with recommendations contained in BEPS Action 13. 
Currently, no CbCR requirement has been specified.

Singapore
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Group level information:
→	 General group information including management/organisational structure
→	 Description of group’s business relevant to the Singapore taxpayer – global business, na-

ture of operations, supply chain, profit drivers, business models and strategies, business 
relationships (service provided, goods sold, development, ownership or exploitation of 
intangibles, financial arrangements) among related parties

→	 Group’s financial position  

Entity level information:
→	 General information on Singapore taxpayer including management/organisational 

structure
→	 Description of Singapore taxpayer’s business - business operations, related party transac-

tions, functional analysis and economic analysis, contracts/agreements showing terms of 
transactions, business models and strategies including any changes compared to previ-
ous years

→	 TP analysis/benchmarking - choice of TP methods and reasons for the same, TP bench-
marking, segmented financial accounts   

We note that the IRAS provides for certain exemptions from TP documentation in situations 
involving domestic related party transactions if there is no tax delta, routine low-value 
added services and transactions not exceeding specified thresholds (for sale/purchase of 
goods and loans to/from related parties, this is set at SG$ 15 million per year and for other 
transactions including payments/receipts relating to services, rental, royalty etc. at SG$ 1 
million per year).   

Are there any reports, data or other information which will be required to be provided in 
addition to the 3 tier documentation in your country?
As mentioned earlier, Singapore’s TP documentation requirements are covered as part of 
the group file and local file requirements specified above. The IRAS may request the trans-
lation of any TP documentation not written in English.

Is there any practical experience on how the tax authorities in your country are approach-
ing the use of the BEPS Transfer Pricing Guidance and / or the new documentation require-
ments?
Singapore, though not an OECD member, has been closely monitoring BEPS developments 
and official statements by representatives of the Singapore Ministry of Finance (“MoF”) 
have stated support for the BEPS initiatives.

The Singapore TP Guidelines, in addition to incorporating the masterfile/local file recom-
mendations as per BEPS Action 13, also incorporate guidance from Action plans 8 and 10 
- for example they contain a specific focus on intra-group loans and services (including cost 
contribution arrangements) and provide for a 5% safe harbor approach to certain low-value 
added intra-group services.

In recent years, our experience has been that the IRAS has tightened its scrutiny of related 
party transactions and is increasingly requesting for documentation and support for the 
arm’s length pricing of transactions.
  
 

Sanjay V Iyer 
sanjay@ 
iyerpractice.com
Aparna L 
aparna.l@ 
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Expected changes in the field of transfer pricing documentation 
 
Slovenia officially supports the OECD BEPS Project and acknowledges its professional and 
political importance. In this respect, the first changes in Slovene legislation are likely to be 
in relation to the BEPS Action 13: Transfer Pricing Documentation. Based on the BEPS Action 
13 the new OECD Guidelines [ ] introduce the three-tiered approach to documentation of 
transfer pricing. The new concept of transfer pricing documentation shall contain a master 
file, a local file and a Country-by-Country Report (“CbCR”).

Slovene transfer pricing requirements
Slovene transfer pricing documentation requirements are governed by the Tax Procedure 
Act. In general, Slovene transfer pricing requirements follow the Code of Conduct on trans-
fer pricing documentation for associated enterprises in the European Union. 

In accordance with the currently valid provisions of the Tax Procedure Act the documents 
on the transfer price formation must consist of general documentation (master file), which 
may be uniform for a group of related parties, and country-specific documentation (country 
specific file). 

The master file has to include a description of the taxpayer, the organisational structure on 
the worldwide level and type of relationship (i.e. capital, contractual, personal), a descrip-
tion of its system of transfer price formation, a general description of its business and busi-
ness strategies, a description of general economic and other factors as well as a description 
of the competitive environment.

Country-specific documentation has to include data regarding the transactions with related 
entities (e.g. description, sort, value, deadlines and conditions), data on performance of 
the transaction, comparability analysis (on characteristics of assets and services, performed 
functional analysis, contractual conditions, economic and other circumstances that effect 
the transaction, business strategies and other impacts, important for the transaction perfor-
mance), data on method or methods used for the determination of transfer prices and their 
determination according to comparable market prices and other documentation which 
proves that the transfer prices are in line with comparable market prices. 

With regard to the country-specific documentation in Slovenia, it is worth noting that trans-
fer pricing documentation is a starting point and not an end point. Namely, it should include 
enough data to allow the Slovene Financial Authority to make a further risk assessment for 
case selection purposes or to allow the tax inspector at the beginning of a tax audit to ask 
relevant and precise questions regarding the taxpayer’s transfer pricing and assess trans-
fer pricing risks of the inter-company transactions. The requirements set out above for the 
country-specific documentation may therefore be regarded as a “minimum/basic set of 
information”, always allowing the Slovene Financial Authority to request more information 
and documentation, by specific request or during a tax audit, than already contained in the 
transfer pricing documentation.

New reporting requirements
Slovenia is one of the 31 countries signatory to the Multilateral Competent Authority Agree-
ment (MCAA) for the automatic exchange of CBC Reports on transfer pricing, which is an 
important milestone in the implementation of the OECD BEPS Project. The MCAA will enable 
the implementation of new transfer pricing reporting standards developed under Action 13 

Slovenia
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of the BEPS Action Plan. In accordance with the MCAA the first exchanges will start in 2017-
2018 with respect to 2016 information.

Additionally, the Slovene government in February 2016 issued a concurring draft opinion 
on the Proposal of Council Directive 2011/16/EU on administrative cooperation in the field 
of taxation, which proposes the automatic exchange of information within the EU which 
includes the CBC reports. In accordance with the Proposal the first exchange of information 
is foreseen in the year 2018 on data for the financial year 2016.

However, the OECD Guidelines are “soft law” only and are not a binding and directly appli-
cable international tax code for transfer pricing pur¬poses. Therefore, implementation of 
the MCAA for the automatic exchange of CBC reports into domestic legislation is a necessary 
prerequisite for its execution. However, the OECD Guidelines are an important source of 
information in transfer pricing issues for Slovene taxpayers and also a point of reference in 
procedures before Slovene financial authorities and courts. 

Based on unofficial information received from a source at the Slovene Ministry of Finance, 
the Ministry is already drafting new legislation that will be primarily aligned with the EU 
requirements but also with OECD Guidelines. The amendments of the law are expected by 
the end of 2016. It is expected that Slovenia will supplement domestic legislation such that 
multinational enterprises will be obligated to follow the existing legal requirements in 
relation to the transfer pricing documentation (i.e. prepare master file and country-specific 
file) and only in the case that the certain conditions are met would it be obliged to comply 
with CbCR requirements. 

It is also expected that international groups of companies will be liable to report from fi-
nancial year 2016 onwards. This requirement will only apply to groups with more than 750 
million EUR of consolidated revenue. For Slovenia this would in practice mean that less than 
10 international groups of companies would meet the threshold (i.e. would be required to 
prepare CbCRs). 

Slovenia, as an OECD member, did not have any observations on the new transfer pricing 
documentation concept, thus in practice it is not very likely that Slovene legal requirements 
will deviate from the accepted new standard. However, at the moment some uncertainty 
remains in relation to the precise legal provisions (or any legal documents) implementing 
the new concept of transfer pricing documentation together with the question as to how 
certain terminology will be interpreted in practice.   

Timeframe
Due to the fact that Slovenia is supposed to perform the first exchange of information for 
2016 data in the year 2017, the necessary legislative changes are expected to be adopted 
from the end of 2016. 
 
1) �Chapter V of the OECD Transfer Pricing Guidelines for Multinational Enterprises  

and Tax Administrations
 
 

 
 

Vesna Radovanović 
Ahčin, LL.M.
Vesna.RadovanovicAhcin 
@leitnerleitner.si



16

April 2016
# 1.2015 
WTS Transfer Pricing 
Newsletter

BEPS in Ukraine: not yet but closer
 
At the end of 2015, the Ministry of Finance of Ukraine announced its program for Tax Reform 
in Ukraine (Draft Law No.3630 of 11.12.2015). The Tax Reform, as suggested by the Ministry, 
included changes to the transfer pricing rules. The main changes are devoted to the imple-
mentation of the BEPS action plan into Ukrainian law.

In particular, the proposed amendments provide for the requirement of taxpayers to submit: 

→	 Global TP Documentation (master file);
→	 Country-by-Country Report (“CbCR”).

In accordance with the draft law, a master file needs to be submitted by the taxpayer within 
30 working days upon special request of the central fiscal authority, provided that the fiscal 
authority have already received the transfer pricing Documentation on separate controlled 
transactions which are “under consideration” in that particular case. The master file is re-
quired to contain information on the organisational structure of the group, a description of 
its activity and basic transactions, a description of goods/services, market conditions, func-
tional analysis at the global level, detailed information on intangible assets of the group, 
information on financial transactions of the group and others.

A CbCR will be required from the parent company of the group (or other member of the 
group duly authorised to submit the report) if the annual income of the group for the 
financial year is equal or exceeds the equivalent of EUR 750 million. The CbCR will need to 
be submitted within 12 months following the end of the reporting period. The report will 
contain separate blocks of financial and other information regarding every country where 
companies of the group have been registered.

The Draft Law No.3630 of 11.12.2015 has not been voted upon yet and so is still under 
discussion. However it is expected that the Ukraine will introduce these requirements in the 
future.

For the sake of completeness, we note that the current version of the Tax Code already 
contains one rule which reflects the BEPS initiatives. There is a special rule for the import/
export of commodities for which an exchange quotation might be available, in which case, 
the exchange quotations should be used as a comparative uncontrolled price. The taxpayer 
may opt for another method. However, in this case, the taxpayer is required to provide the 
fiscal service with extensive information on all related parties that participate in the supply 
chain up to the first unrelated party. In particular the taxpayer has to disclose the profit of 
all such related parties derived from the transactions and reported in their respective juris-
dictions. 

Evolving transfer pricing landscape in the United Kingdom
 
The UK government has been at the forefront of combating tax avoidance and implement-
ing the Organisation of Economic Co-operation and Development’s (“OECD’s”) Base Erosion 
and Profit Shifting (“BEPS”) initiatives into domestic law. The Finance Act 2015 set this trend 
by the introduction of the Diverted Profits Tax legislation, while The Taxes (Base Erosion and 

Ukraine
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Profit Shifting) (Country-by-Country Reporting) Regulations 2016 continued the trend by 
introducing the Country-by-Country Reporting (“CBCR”) requirements into the UK legisla-
tion. Budget 2016 confirmed the pre-announced plans to combat hybrids and to introduce 
an interest cap.

The Taxes (Base Erosion and Profit Shifting) (Country-by-Country Reporting) Regulations 
2016  
On 26 February 2016, the final CBCR regulations were laid before the Parliament and came 
into force on 18 March 2016. The legislation applies to fiscal years beginning on or after 1 
January 2016. 

The new regulations give effect to the CBCR guidance set out by the OECD in the “Transfer 
Pricing Documentation and Country-by-Country Reporting, Action 13: 2015 Final Report” 
published on 5 October 2015. The guidance forms part of the wider BEPS Action Plan adopt-
ed by the OECD and G20 countries.

The regulations concern a new form of transfer pricing documentation which contains 
high-level information of profits earned, taxes paid and economic activity in each jurisdic-
tion where a multinational entity (“MNE”) does business. Her Majesty’s Revenue and Cus-
toms (“HMRC”) expect that the obligation to submit annual CBCR will affect 300 UK-headed 
MNEs with consolidated revenues of at least €750 million. In the draft regulations, the 
revenue threshold was expressed in sterling (£568 million), so MNEs with revenues close to 
the threshold will need to pay attention to exchange rate fluctuations.

The legislation also envisages that non-UK parented MNEs will file Country-y-Country 
Reports (“CBC reports”) in the jurisdictions of their parent entities, with HMRC being able to 
obtain the reports from the lead tax authority through the exchange of information ar-
rangement. In the event of the non-UK parent not being required to file a CBC report in the 
jurisdiction where it is tax resident, or the lead tax authority not exchanging information 
with HMRC, or the exchange of information arrangement not operating effectively, the UK 
subsidiary will be obliged to submit a UK CBC report, unless a non-UK entity of the group 
has filed a CBC report under the local CBCR regulations and this has been shared with HMRC, 
or the UK subsidiary voluntarily files the full CBC report. The concept of the “UK CBC report” is 
currently unique to the UK. Unlike the Action 13 CBC report, it only needs to include infor-
mation in relation to the UK entity and its subsidiaries, as opposed to all of the entities in 
the MNE. 

The exact filing method, presentation format and the content of CBC report and UK CBC 
report are yet to be confirmed by HMRC. Penalties up to a maximum of £3,000 will apply for 
failure to provide a report or provision of inaccurate information within the report.

Interest deductibility
In line with the OECD’s recommendations under Action 4 of the BEPS project, the Govern-
ment has capped the amount of relief for net interest expense. The new rules will take 
effect from 1 April 2017. 

Specifically, a fixed ratio rule will be introduced limiting tax deductions for net interest 
expense to 30% of a group’s UK EBITDA. Additionally, a group ratio rule based on the net in-
terest to EBITDA ratio for the worldwide group will also be implemented to recognise that 
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some groups have high external gearing “for genuine commercial purposes.” A de minimis 
group threshold limit of £2 million net UK interest expense will also be implemented, be-
low which restrictions would not apply.  

The government also intends to introduce rules to ensure that the restriction does not im-
pede the provision of private finance for certain public infrastructure in the UK where there 
are no material risks of BEPS. It will also introduce rules to address volatility in earnings and 
interest.

In light of the restrictions on interest deductibility outlined above, there will no longer be a 
need for a separate worldwide debt cap and the existing legislation will be repealed, to be 
replaced with similar measures within the new regime.

Further consultation will be conducted on the detailed design of all aspects of the rules in 
due course. The government will also continue engaging with the OECD on the design of 
rules to prevent BEPS involving interest in the banking and insurance sectors.

Adoption of new OECD transfer pricing guidelines
As announced in the Budget 2016, legislation will be introduced in the Finance Bill 2016 to 
update the definition of “transfer pricing guidelines” contained in the current legislation. 
This measure will maintain the link between the UK’s transfer pricing legislation and the 
internationally agreed consensus on the practical application of transfer pricing principles 
and incorporate the revisions agreed to the OECD Guidelines by the joint OECD/G20 BEPS 
project.  The measure will have effect for accounting periods beginning on or after 1 April 
2016. 

Interestingly, it should be noted that the OECD Final Report on Actions 8-10: “Aligning 
Transfer Pricing Outcomes with Value Creation”, is yet to be approved by the OECD Commit-
tee on Fiscal Affairs meaning that the proposals set out in the BEPS final report have not yet 
become part of the OECD Transfer Pricing Guidelines. 

Ruth Steedman
ruth.steedman@
fticonsulting.com

Marvin Rust
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19

April 2016
# 1.2015 
WTS Transfer Pricing 
Newsletter

About WTS
WTS International is a global network of selected consulting firms represented in 
approximately 100 countries worldwide. The WTS network includes experienced transfer 
pricing specialists and international tax professionals in various countries and provides 
our multinational clients with global resources and transfer pricing expertise. The WTS 
Global Transfer Pricing Team has extensive experience in structuring and documenting 
intercompany transactions on a global level. Our highest aim is to provide the best possible 
transfer pricing solutions which are in line with your company’s global tax strategy and 
operational model so that you can focus on your core business objectives.
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The above information is intended to provide general guidance with respect to the subject matter. This general guidance 
should not be relied on as a basis for undertaking any transaction or business decision, but rather the advice of a qualified tax 
consultant should be obtained based on a taxpayer’s individual circumstances. Although our articles are carefully reviewed, 
we accept no responsibility in the event of any inaccuracy or omission. For further information please refer to the authors.
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