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OECD veröffentlicht ein weiteres Konsultationsdokument zu BEPS-

Aktionspunkt 11 

Die OECD hat am 16.04.2015 ein weiteres Dokument veröffentlicht, zu dem eine 

öffentliche Konsultation stattfindet. Es betrifft den BEPS-Aktionspunkt 11 „Ent-

wicklung von Methoden und Regelungen, um Daten über Gewinnkürzungen und 

Gewinnverlagerungen zu erlangen“. Während mit den anderen Aktionspunkten 

das Phänomen der Gewinnverlagerung bekämpft werden soll, zielt dieser Akti-

onspunkt auf die Bestandsaufnahme, welche Erscheinungsformen der Gewinn-

verlagerung in der Realität vorkommen und in welchem Ausmaß dieses Phäno-

men besteht. Anders ausgedrückt ist Aktionspunkt 11 – aus Sicht der Finanzver-

waltung – die Diagnose, während die restlichen Aktionspunkte die zu verabrei-

chende „Medizin“ betreffen. Umso erstaunlicher erscheint es, dass zahlreiche Ak-

tionspunkte bereits vor der „Diagnose“ beschlossen wurden. 

Unternehmen, Verbände und andere Organisationen können ihre Stellungnah-

men zu dem OECD-Entwurf in elektronischer Form bis zum 09.05.2015 an die 

OECD senden: CTP.TPS@oecd.org. Die eingegangenen Stellungnahmen wer-

den von der OECD anschließend auf der Homepage veröffentlicht. 

 

EuGH: § 6b EStG verstößt aufgrund des Inlandsbezugs gegen die Nieder-

lassungsfreiheit  

Der EuGH hat mit Urteil vom 16.04.2015 (C-591/13) über eine Vertragsverlet-

zungsklage der Kommission gegen die Bundesrepublik Deutschland entschieden. 

Danach verstößt § 6b EStG gegen die Niederlassungsfreiheit, weil die darin vor-

gesehene Stundungsregelung bei Veräußerung bestimmter Wirtschaftsgüter (d.h. 

die Übertragung von stillen Reserven) nur unter der Voraussetzung gewährt wird, 

dass die angeschafften oder hergestellten (Ersatz-)Wirtschaftsgüter zum Anlage-

vermögen einer inländischen Betriebsstätte gehören (§ 6b Abs. 4 Nr. 3 EStG). 

§ 6b EStG ermögliche so die Stundung der Steuerschuld, wenn der Gewinn aus 

der Veräußerung in den Erwerb von Ersatzwirtschaftsgütern reinvestiert wird, die 

zum Anlagevermögen einer solchen in Deutschland belegenen Betriebsstätte ge-

hören. Hingegen habe die Investition in Anlagevermögen einer in einem anderen 

Mitgliedstaat belegenen Betriebsstätte die sofortige Besteuerung zur Folge. Die-

se Ungleichbehandlung sei zumindest geeignet, eine außerhalb Deutschlands 

getätigte Investition weniger attraktiv zu machen, so dass hierin eine Beschrän-

kung der Niederlassungsfreiheit zu sehen sei.  

Diese Beschränkung könnte zwar grundsätzlich dadurch gerechtfertigt sein, dass 

für die einzelnen Mitgliedstaaten die Notwendigkeit bestehe, die Aufteilung der 

Besteuerungsbefugnisse zu wahren. Der Eingriff gehe jedoch im Fall des § 6b 

Abs. 4 Nr. 3 EStG und die dadurch bewirkte Sofortbesteuerung über das hinaus, 

was erforderlich ist, um dieses Ziel zu erreichen. Dem Steuerpflichtigen hätte 

vielmehr die Wahl gelassen werden können zwischen der sofortigen Zahlung der 

Steuer und dem Aufschub ihrer Zahlung, ggf. zuzüglich Zinsen entsprechend der 

anwendbaren nationalen Regelung. 

Es bleibt nun abzuwarten, wie der deutsche Gesetzgeber auf diese Entscheidung 

des EuGH reagieren wird. In Anbetracht vergleichbarer Fälle der Vergangenheit 
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(z.B. EuGH zur Streubesitzdividende) kann nicht ausgeschlossen werden, dass 

§ 6b EStG vielleicht sogar insgesamt in Frage gestellt werden könnte. Anderer-

seits ist die tatsächliche fiskalische Auswirkung nur schwer abzuschätzen. Insbe-

sondere wenn man unterstellt, dass ein Großteil der Auslandsinvestitionen über 

ausländische Kapitalgesellschaften und damit – mit Ausnahme der Sonderrege-

lung von § 6b Abs. 10 EStG – ohne Möglichkeit zur § 6b-Übertragung erfolgt, 

dürfte sich die Auswirkung der Entscheidung relativieren. 

 

FG Düsseldorf: Neuer Fallstrick für die Organschaft in Bezug auf die Min-

destlaufzeit von fünf Jahren bei Gewinnabführungsverträgen 

Eine der Voraussetzungen einer körperschaftsteuerlichen Organschaft ist gem. 

§ 14 Abs. 1 Nr. 1 KStG das Vorliegen eines Gewinnabführungsvertrags mit einer 

Mindestlaufzeit von fünf Zeitjahren. Diese Voraussetzung hält das FG Düsseldorf 

in seinem Urteil vom 03.03.2015 (6 K 4332/12 K, F) für nicht gegeben, da die 

Klägerin tatsächlich nicht während der gesamten vereinbarten Mindestlaufzeit 

existiert habe. 

Mit Vertrag vom 09.08.2005 erwarb die B-GmbH die Anteile an der Klägerin, die 

als Vorratsgesellschaft mit Vertrag vom 09.02.2005 gegründet worden war. Mit 

Vertrag vom 16.08.2005 übertrug die B-GmbH Teile ihres Vermögens im Wege 

der Umwandlung durch Ausgliederung mit Wirkung zum 01.01.2005 auf die Klä-

gerin. Zugleich schlossen die B-GmbH und die Klägerin einen Beherrschungs- 

und Gewinnabführungsvertrag, der ab 01.01.2005 gelten sollte und erstmals zum 

31.12.2009 gekündigt werden konnte. Dieser Vertrag (bzw. seine Neufassung) 

wurde auch in 2005 ins Handelsregister eingetragen. Aufgrund einer Außenprü-

fung vertrat das Finanzamt die Auffassung, dass die fünfjährige Mindestlaufzeit 

nicht erfüllt sei mit der Folge, dass die Gewinnabführungen als verdeckte Ge-

winnausschüttungen anzusehen seien.  

Dem ist das FG Düsseldorf gefolgt und hat die Klage abgewiesen. Es hat ent-

schieden, dass durch die rückwirkende Ausgliederung zum 01.01.2005 zwar ent-

sprechend der Rechtsprechung des BFH zur rückwirkenden Begründung einer 

Organschaft nach Ausgliederung eines Teilbetriebs ab dem 01.01.2005 die erfor-

derliche finanzielle Eingliederung bestehe (BFH vom 28.07.2010, I R 89/09). Aus 

der Entscheidung des BFH folge aber nach Auffassung des Finanzgerichts nicht, 

dass die steuerliche Rückwirkung auch für die Berechnung der Mindestlaufzeit 

gelte. Vielmehr setze die Berücksichtigung eines Rückwirkungszeitraums für die 

Mindestdauer als tatsächlicher Umstand voraus, dass die Gesellschaft zumindest 

bereits bestanden habe.  

Zusätzlich wirft das FG Düsseldorf aber sogar die Frage auf, ob die Rückwirkung 

des § 2 Abs. 1 UmwStG überhaupt für die Berechnung der Mindestdauer des 

Gewinnabführungsvertrags gelte. Denn die vertragliche Mindestlaufzeit sei ein 

auf die tatsächlichen Umstände abstellendes Tatbestandsmerkmal, das nach An-

sicht des Finanzgerichts einer fiktiven Rückbeziehung nicht zugänglich sei. 

Das FG Düsseldorf hat die Revision zugelassen. Derzeit ist aber noch offen, ob 

diese eingelegt wird und der BFH somit Gelegenheit zur Stellungnahme erhält. 
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Beim Abschluss von Gewinnabführungsverträgen empfiehlt es sich, den Beginn 

der vertraglichen Mindestlaufzeit genauer zu prüfen bzw. das Ende dieser Min-

destlaufzeit unter Berücksichtigung der dargestellten Risiken zu wählen. Auch 

Generalklauseln, die etwa für den Beginn des Gewinnabführungsvertrags auf den 

Beginn des Wirtschaftsjahres der Organgesellschaft abstellen, in dem der Ge-

winnabführungsvertrag durch Eintragung im Handelsregister wirksam wird, sind 

u.U. keine Lösung für das Problem. Denn steuerlich wird der Beginn des Wirt-

schaftsjahres der Organgesellschaft auf den handelsrechtlichen Umwandlungs-

stichtag zurückbezogen, selbst wenn die Organgesellschaft zu diesem Zeitpunkt 

noch gar nicht existierte. 
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Urteile und Schlussanträge des EuGH bis zum 17.04.2015 

Aktenzeichen Entscheidungs-

datum 

Stichwort 

C‑591/13 16.04.2015 

Vertragsverletzung eines Mitgliedstaats – Steuerrecht – Stundung der Steuer 
auf den Gewinn, der bei der entgeltlichen Veräußerung bestimmter Anlagegü-
ter realisiert wurde – Steuererhebung – Niederlassungsfreiheit – Art. 49 AEUV 
– Art. 31 des EWR-Abkommens – Ungleichbehandlung von Betriebsstätten im 
Hoheitsgebiet eines Mitgliedstaats und Betriebsstätten im Hoheitsgebiet eines 
anderen Mitgliedstaats der Europäischen Union oder des Europäischen Wirt-
schaftsraums – Verhältnismäßigkeit 

C‑66/14 16.04.2015 

Steuerrecht – Nationale Körperschaftsteuer – Niederlassungsfreiheit gemäß 
Art. 49 AEUV und Art. 43 EG – Durchführungsverbot für Beihilfen gemäß Art. 
108 Abs. 3 Satz 3 AEUV und Art. 87 Abs. 3 Satz 3 EG – Konzernbesteuerung 
(österreichische „Gruppenbesteuerung“) – Begrenzung der Firmenwertab-
schreibung auf den Erwerb inländischer Beteiligungen 

 

Alle am 22.04.2015 veröffentlichten Entscheidungen des BFH (V)  

Aktenzeichen Entscheidungs-

datum 

Stichwort 

XI R 42/13 04.02.2015 
Keine Geschäftsveräußerung im Ganzen bei Veräußerung von Teilen des In-
ventars einer Gaststätte 

IV R 35/11 18.02.2015 
Buchwertabspaltung bei Holzeinschlag  
siehe auch: Pressemitteilung Nr. 28/15 vom 22.4.2015 

IV R 22/12 18.12.2014 
Keine erweiterte Kürzung nach § 9 Nr. 1 Satz 2 GewStG bei Veräußerung ei-
nes Mitunternehmeranteils 

I R 76/12 10.12.2014 
Körperschaftsteuererhöhung: Ausschüttungsunabhängige Nachbelastung des 
Endbestandes des EK 02 - Verfassungsmäßigkeit von § 38 Abs. 5 und 6 sowie 
von § 34 Abs. 16 KStG 2002 i.d.F. des JStG 2008 

I R 65/13 10.12.2014 
Körperschaftsteuererhöhung: Ausschüttungsunabhängige Nachbelastung des 
Endbestandes des EK 02; "Verschonungsregelung" des § 34 Abs. 16 KStG 
2002 i.d.F. des JStG 2008; Beitrittsaufforderung 

 

Alle am 22.04.2015 veröffentlichten Entscheidungen des BFH (NV) 

Aktenzeichen Entscheidungs-

datum 

Stichwort  

IV R 40/10 18.12.2014 
(Zwangs-)Betriebsaufgabe durch Abschluss eines Erbbaurechtsvertrags - Er-
werb durch Erbschaft ist keine Anschaffung i.S. des § 23 EStG 

X R 18/13 26.11.2014 
Inhaltliche Bestimmtheit von Zinsbescheiden - Festsetzungsfrist für Ausset-
zungszinsen 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=163710&pageIndex=0&doclang=DE&mode=lst&dir=&occ=first&part=1&cid=314767
http://curia.europa.eu/juris/document/document.jsf?text=&docid=163707&pageIndex=0&doclang=DE&mode=lst&dir=&occ=first&part=1&cid=315591
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=31527&pos=0&anz=65
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=31528&pos=1&anz=65
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=31526&linked=pm
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=31529&pos=2&anz=65
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=31530&pos=3&anz=65
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=31531&pos=4&anz=65
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=31532&pos=5&anz=65
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=31533&pos=6&anz=65
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Aktenzeichen Entscheidungs-

datum 

Stichwort  

IX S 6/15 11.03.2015 Anhörungsrüge - Vertretungszwang 

VI B 125/14 02.03.2015 
Wirksamkeit der Zustellung an Prozessbevollmächtigte nach Entzug der Zulas-
sung zur Rechtsanwaltschaft 

III B 124/14 26.02.2015 

Abzweigung des Kindergeldes an das Kind bei Erhalt von Grundsicherungs-
leistungen - Unterhaltsleistung des Kindergeldberechtigten durch Haushalts-
aufnahme des Kindes - Grundsätzliche Bedeutung der Rechtssache bei Er-
messensentscheidung 

VII R 1/14 24.02.2015 
Beitreibungsersuchen - Einwendungen gegen die Bekanntgabe des Leistungs-
bescheids 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=31534&pos=7&anz=65
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=31535&pos=8&anz=65
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=31536&pos=9&anz=65
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=31537&pos=10&anz=65
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INTRODUCTION 


In September 2013, OECD and G20 countries, working together on an equal footing, adopted a 15-point 


Action Plan to address base erosion and profit shifting (BEPS).   


The Action Plan states that improving the availability and analysis of data on BEPS is critical, including 


monitoring the implementation of the Action Plan. In relation to the scope of Action 11, the Action Plan 


provides for the following: 


Establish methodologies to collect and analyse data on BEPS and the actions to address it. Specifically 


to: Develop recommendations regarding indicators of the scale and economic impact of BEPS and 


ensure that tools are available to monitor and evaluate the effectiveness and economic impact of the 


actions taken to address BEPS on an ongoing basis. This will involve developing an economic analysis 


of the scale and impact of BEPS (including spillover effects across countries) and actions to address it. 


The work will also involve assessing a range of existing data sources, identifying new types of data that 


should be collected, and developing methodologies based on both aggregate (e.g. FDI and balance of 


payments data) and micro-level data (e.g. from financial statements and tax returns), taking into 


consideration the need to respect taxpayer confidentiality and the administrative costs for tax 


administrations and businesses. 


Working Party No. 2 of the Committee on Fiscal Affairs (CFA) has examined a number of empirical 


economic analyses on BEPS and BEPS countermeasures and the data currently used in those analyses. 


This discussion draft presents an initial assessment of the currently available data, as well as a number of 


questions about the data needed for analysis of BEPS and BEPS countermeasures. The discussion draft 


also develops some recommendations for indicators of the scale (fiscal effects) and economic impacts of 


BEPS, and seeks comments on the proposed and other potential indicators. Finally, the discussion draft 


provides a high-level overview of the available economic analyses of the scale and impact of BEPS and 


BEPS countermeasures. Two complementary approaches to estimating the scale of BEPS are proposed, 


and a number of questions about economic analyses are raised. 


The discussion draft does not discuss new tools to monitor and evaluate the effectiveness and economic 


impact of the actions taken to address BEPS on an ongoing basis, or new types of data that might be useful 


in helping to analyse BEPS into the future. Working Party No.2 is seeking stakeholder and public input 


through this consultation before making recommendations in those two areas, although comments and 


input on these two issues would also be welcome. 


In particular, this discussion draft includes consideration of the following issues: 


 What is the currently available data to analyse BEPS and BEPS countermeasures? 


 What are best practices in governments collecting and making available for research available 


data? 


 Whether there are additional indicators of BEPS that might be provided. 


 Whether the proposed indicators could have their “signal-to-noise” ratio enhanced. 


 Whether there are additional empirical analyses of BEPS and BEPS countermeasures, 


particularly in developing countries. 


 Whether there are alternative approaches or refinements of the two proposed approaches to 


estimating the scale of BEPS. 


The options included in this discussion draft do not represent conclusions on the assessments or proposed 


measures, but are intended to provide stakeholders with substantive options for analysis and comment. 
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Chapter 1  


 


ASSESSMENT OF EXISTING DATA SOURCES RELEVANT FOR BEPS ANALYSIS 


 
Key points: 


 This chapter assesses a range of existing data sources with specific reference to the availability and 
usefulness of existing data for the purposes of developing indicators and undertaking an economic analysis 
of the scale and impact of BEPS and BEPS countermeasures. 


 This chapter concludes that the significant limitations of existing data sources mean that, at present, 
attempts to construct indicators or undertake an economic analysis of the scale and impact of BEPS are 
severely constrained and, as such, should be heavily qualified.  


 While there are several different private data sources and aggregated official sources currently available to 
researchers, they are all affected by various limitations that affect their usefulness for the purposes of 
analysing the scale and impact of BEPS and BEPS countermeasures.  


 One of the key challenges with currently available data sources is that it is difficult for researchers to 
disentangle real economic effects from the effects of BEPS-related behaviours. 


 Private firm-level financial account databases are more useful, but are not comprehensive in their coverage, 
have significant limitations in their representativeness in some countries, do not include all MNE entities 
and/or all of their associated financial information, and do not have information about taxes actually paid. 


 Some of the limitations of the currently available data also affect the ability of individual governments to 
analyse how BEPS impacts their economies and tax revenues. 


 While tax return data covering all subsidiaries of MNES are potentially the most useful form of data, most 
countries do not have or make such data available for the purposes of economic and statistical analysis, 
even on an anonymised or confidential basis. Furthermore, there is presently a lack of detail since the 
majority of governments do not report total revenue collections of MNEs separately from purely domestic 
companies using tax returns. 


 Recent parliamentary and government enquiries have shed new light on the tax affairs of some high profile 
MNEs. While this information represents a rich and emerging source of evidence of the existence of BEPS, 
such information relates to the activities of a small number of MNEs and is of limited use in undertaking a 
broader analysis. In some cases, this information is not included in the available firm-level financial account 
data, which highlights the inadequacy of relying exclusively upon them. 


 More comprehensive and more detailed data regarding MNEs is needed to provide more accurate 
assessments of the scale and impact of BEPS. Some of the existing data limitations may be overcome by 
requiring the collection of additional data, ensuring better use of data that is already collected or by 
identifying “best practices” and developing recommendations that might be adopted by countries in a 
coordinated manner. 
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Introduction 


1. Assessing currently available data is an important part of BEPS Action 11. Having a proper 


understanding of the available data and its limitations is a fundamental issue for the development of 


indicators showing the scale and economic impact of BEPS, as well as for the development of economic 


analyses of the scale and impact of BEPS and BEPS countermeasures. 


2. It cannot be overemphasised that the results obtained from any analysis are only as robust as the 


data and methodology underpinning them. This is particularly true in the case of analysing BEPS, since 


BEPS involves multinational enterprises (MNEs) that can establish intra-group arrangements that achieve 


no or low taxation by shifting profits away from jurisdictions where the activities creating the profits are 


taking place. These intra-group cross-border arrangements are often very complex involving multiple 


related entities, and related party transactions are typically not separately identifiable (and available) in tax 


or financial accounting databases. 


3. Hence, it is crucial to establish an understanding of the currently available data – what is 


available; the coverage and representativeness of that data; whether it is tax return or financial accounting 


data; whether it is macro or micro level data; its reliability and robustness (what quality control measures 


are in place for the data collection); whether it is comparable across jurisdictions; and who has access to it. 


4. This chapter provides an initial assessment of the data currently available for analysing BEPS and 


BEPS countermeasures, which is relevant to both the development of potential indicators and the 


undertaking of refined economic and statistical analyses. It is important to note that most analyses, 


including government policy analyses and decisions, are made with partial information. For policymakers, 


using available data to conduct some analysis is better than working without empirical-based evidence at 


all, but such analyses must also recognise the limitations of currently available data and how those 


limitations may affect the reported results. 


5. The purpose of the assessment undertaken in this chapter is to describe what is available, as well 


as outline the benefits and limitations of the different types of data. Based on this assessment, Action 11 


also involves the identification of new types of tools and data that should be collected in the future. New 


data could include capitalising on existing data that is currently unavailable, either due to confidentiality 


reasons or because it is not currently processed or analysed, as well as additional information needed for 


monitoring BEPS in the future, taking into account ways to reduce administrative costs for tax 


administrations and businesses. 


Potential criteria for evaluating available data for BEPS research 


6. An assessment requires establishing a set of criteria to be used for evaluating the different types 


of data with respect to their usefulness for analysing BEPS. Having a thorough understanding of the 


available data will provide a solid base for working towards ‘best practices’ in future data collection to 'fill 


the gaps' and strive for more comprehensive data and comparability across countries.  


7. Box 1 briefly outlines a set of criteria that could be considered. 
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Box 1. Criteria for assessing data 


Coverage/Representativeness – BEPS is a global issue and significant profit shifting may occur through “small” 


entities with large profits but with little economic activity. Determining the coverage and representativeness of the 
underlying data is critical to assessing the results of any analysis. Most databases are limited to individual countries or 
a region, and there is no truly comprehensive global database of MNE activity. 


Usefulness for separating real economic effects from tax effects – Separating BEPS-related activity from real 


economic activity is important, but must be estimated. National Accounts and macroeconomic statistics, such as 
foreign direct investment data, combine both real and BEPS-related activity. Firm-level data provides researchers with 
more information to attempt to more accurately separate BEPS-related activities from a firm’s real economic activities. 


Ability to focus on specific BEPS activity – BEPS is driven by practices that artificially segregate taxable income 


from the real economic activities that generate it. A MNE’s financial profile can be very different between financial and 
tax accounts. Differences in financial and taxable income can be large, and the country of taxation can differ from the 
firm’s country of incorporation. In some cases, specific tax information may be available for a limited number of MNEs 
from specific parliamentary enquiries.  


Level of detail – As BEPS behaviours involve cross-border transactions, typically between related parties, information 
on related and unrelated party transactions should be used when available. Affiliate-level information should 
supplement worldwide consolidated group information when available.  Different types of foreign direct investment 
should be used when available. 


Timeliness – Access to timely information enables policymakers to monitor and evaluate the changes in the BEPS 
environment and the effects of legislation. If the time lag is too long, empirical analysis may be more of an historical 
assessment, rather than an analysis of recent developments. 


Access – Many BEPS behaviours cannot be identified as specific entries on tax returns or financial accounts. Analysis 


of the data is required to separate BEPS behaviours from real economic activity. Thus, policymakers need economic 
analyses of BEPS and BEPS countermeasures, rather than just compile descriptive statistics. The extent to which 
access to data is provided to statisticians and economists within government, and potentially outside of government, 
with strict confidentiality rules, represents an important policy issue. 


8. Coverage/Representativeness. BEPS is a global issue so comprehensive coverage across all 


countries would be ideal. Many macro-level aggregate data are available for most countries. Coverage of 


the entities that form part of MNEs is an important issue. A number of firm-level databases are available 


for individual countries, and the few private “global” databases are increasing coverage across multiple 


countries. 


9. But even where data for a particular country exists, coverage issues may continue to complicate a 


rigorous assessment of BEPS. One aspect concerns the coverage of financial information for the entities 


included in the firm-level databases. Missing financial information may have an equally detrimental effect 


on an analysis as if the entity were not included in the database. Aggregation of financial information in 


respect of entities within MNE groups can also distort and limit the analysis. 


10. Another aspect concerns the coverage of firms included in the databases. Incomplete coverage of 


firms for any number of reasons means that the data collected may be from a non-random sample and so, 


potentially, a non-representative sample of firms. Extrapolating results beyond a non-random sample has 


limitations which may be partially addressed by weighting or sensitivity analysis. This is likely to be a 


significant issue in the analysis of BEPS because of the potential concentration of BEPS in certain types of 


entities (e.g., located in low- or no-tax countries).  This is particularly problematic if those entities 
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engaging in more BEPS-related behaviours are more likely to avoid or minimise the disclosure of relevant 


financial information. 


11. Tax return information is generally filed only for entities that have a taxable presence in a 


country. Some countries may require foreign-owned companies that have a physical presence in the 


country, but not a tax presence, to register with a designated body. Many countries’ tax administrations do 


not have information about the other affiliates of a MNE group, other than those with a permanent 


establishment in the country. For example, in South Africa, a foreign company that is physically present in 


South Africa must register as an external company with the Companies and Intellectual Property 


Commission. External companies do not have to file annual financial reports with the Commission, but the 


South African Revenue Service could obtain a list of these companies from the Commission. Many 


countries have entered into bilateral or multilateral Double Taxation Agreements and Exchange of 


Information Agreements that enable them to exchange information as well as conduct simultaneous or joint 


audits on a taxpayer. 


12. Usefulness for separating real economic effects from tax effects. BEPS is a tax issue with 


financial and economic ramifications. As noted below, BEPS affects the reported taxes, but also affects 


many non-tax variables, including macroeconomic aggregates, such as gross domestic product (GDP) or 


foreign direct investment (FDI), and firm-level/group financial information, such as reported financial 


profits or tax return information.  


13. Estimating the effects of BEPS requires disentangling real economic activity across countries 


from tax-related (and specifically BEPS-related) behaviours across countries. In fact, there are three 


different categories of effects that ideally would be separately estimated: (i) real economic activity across 


countries independent of tax; (ii) real economic activity across countries influenced by differences in non-


BEPS-affected tax rates (e.g. responsiveness of capital investment to a change in a country’s effective tax 


rate); and (iii) BEPS-related activities across countries that include financial flows, legal contracts and 


structuring to shift profits away from where value is generated. In some cases, the structuring involves 


placing just enough economic activity (staff and functions for example) in a jurisdiction to attempt to 


justify the tax minimisation strategy. Only category (iii) effects should be attributed to BEPS.  


14. Macroeconomic aggregates, such as FDI include both real and BEPS-related investment and 


returns, which are difficult or impossible to separate. In their current reporting of FDI, most countries have 


not been able to separate FDI related to real investment (greenfield and expansion investment) from 


financial transactions (mergers and acquisitions and the accumulation of reinvested earnings). While BEPS 


behaviours are more likely to be concentrated in the latter, there could be instances where, for example, a 


small operational facility (greenfield investment) is set up in a foreign jurisdiction with the main purpose 


of justifying a BEPS arrangement under current national rules. The IMF
1
 recently conducted a project on 


bilateral asymmetries in FDI reporting for the Coordinated Direct Investment Survey (CDIS). The project 


confirmed that methodological differences and insufficient data coverage are the main reasons for bilateral 


asymmetries. In 2014, the OECD implemented a new methodology for collecting and reporting FDI 


statistics, including separate reporting for special purpose entities (SPEs), which are often set up for tax-


motivated reasons. These distinctions are important in identifying BEPS from FDI data. Only a few 


countries currently publish aggregated business sector accounts separating SPEs from other entities.  


15. Micro-level data makes separating real and BEPS-related effects more likely, since individual 


firm data allows adjustment for industry, size of company, situation in the MNE group, and other non-


BEPS tainted variables. In other words, analysis with micro-level data makes it possible to identify and 


control for more, but not necessarily all, non-tax characteristics of both affiliated firms and MNE groups 


that could affect BEPS. 
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16. Ability to focus on specific BEPS activity. Differences between tax return and financial 


accounting data represent an important limitation affecting the use of non-tax financial accounting 


information for analysis of tax policy issues generally and BEPS specifically. There are three main 


examples of this distinction. Firstly, book/tax income differences can include permanent exemption of 


intragroup dividends and timing differences such as accelerated tax depreciation. Parent companies as well 


as other companies in a MNE group report financial profits that include exempt intragroup dividends. 


Differences between the tax consolidation rules and the statutory accounting consolidation rules can affect 


consolidated accounts.  


17. A second book/tax difference relevant to BEPS analysis is the tax residence of the company 


compared to the country of incorporation, where financial reporting is required. Due to differences in 


international tax rules, some companies have tax residence in a country other than the country of 


incorporation, or in some cases companies have been able to exploit mismatches between the tax laws of 


different countries with the result being that they are not tax residents of any country. Also, financial 


accounts generally do not show the sales or income of an entity across different countries, so analyses 


generally assign all of the sales and income to the country of incorporation. For example, a branch of a 


company could be earning income in a low-tax rate country, yet it is reported as income of the company 


incorporated in a high-tax country, thus distorting both the location of profits and the measure of the tax 


rate. 


18. A third book/tax difference is the actual tax variable. Financial statement accounts under 


International Financial Reporting Standards (IFRS) or Generally Accepted Accounting Principles (GAAP) 


include tax expense, which is an accrual measure of tax associated with current year income, and which 


includes both current and deferred income tax expense.
2
  For a constantly growing company, deferred 


income tax expense may also accumulate over long periods, resulting in a near zero effective tax rate. For 


example, if three subsidiaries of a MNE are operating in different countries, all of which have accelerated 


tax depreciation allowances for capital spending, an expansion in capital investment over a ten year period 


could result in a build-up of significant deferred tax liabilities (for accounting purposes). Also, deferred tax 


expense can accumulate into deferred tax assets (e.g. tax credit carry forwards) or deferred tax liabilities 


(e.g. accelerated depreciation), which are affected by changes in future statutory tax rates. The total tax 


expense will be affected by a one-off change in the year that statutory tax rates are changed, due to a re-


evaluation of the deferred tax asset or liability. Cash income tax payments are sometimes reported, but 


cash tax payments may reflect tax from current and prior years and potentially interest and penalties.  


19. In addition, many BEPS strategies cannot be observed directly in financial (accounting) 


statements, as they rely on heterogeneous classification of legal forms, financing contracts and companies’ 


residence by tax authorities.
3
  


20. Current tax return information is not a panacea for all the problems facing an analysis of BEPS. 


Individual country tax administrators or their tax policy analysis agencies with access to tax return 


information will only have information included in the tax returns filed in their country. In many cases, this 


will not include returns for other entities of the worldwide group that do not have to file returns in the 


country. Detailed information about intra-group related party transactions may not be included since it may 


not have been requested or may not be required for the computation of tax liability (the latter limitation 


being legally binding for tax authorities in some countries with respect to the information that can be 


requested). An additional issue is that all of the information reported on corporate income tax returns may 


not be included in a database processed from the tax returns (e.g. often only information specific to the 


calculation of tax liability is included, so information from the balance sheet, which could be helpful in the 


analysis of BEPS, may not be processed.) 







 9 


21. Level of detail. The use of firm-level data is more likely to allow for the separation of real 


economic activity from BEPS and focusing on specific BEPS behaviours. The use of unconsolidated 


financial account data in combination with consolidated financial account data provides further insights. 


Where available, information on related party transactions should be used in analysing BEPS. For example, 


group worldwide leverage and interest expense ratios only include external third-party borrowing. Related 


party borrowing, which is a significant BEPS channel, does not show up in the consolidated group 


worldwide financial accounts. Related party borrowing is reflected in unconsolidated affiliates’ financial 


accounts, but is generally not separately reported in financial accounts 


22. Timeliness of the information. Access to timely information will enable policymakers to respond 


faster in countering new BEPS channels that may arise over time. If the time lag is too long, the analysis 


undertaken will be of more historical interest than for policy action purposes. Financial statement 


information is publicly available annually, often 2-4 months after the firms’ fiscal year has closed. Tax 


return information is often not filed until late the following year, and the processing of the tax return 


information for analysis purposes is often 2 years after the calendar year.  


23. Access to the information. MNEs file tax and regulatory reports with governments, and those tax 


reports are available to the tax administration agency. In many countries, the confidentiality of the tax 


return data prevents any sharing of the information beyond the tax administration agency. In many 


countries, government tax policy analysis outside of the tax administration may be limited to specific 


requests for anonymised records or aggregate statistics. Non-government access to corporate tax return 


records is typically not permitted, except for a few countries and only for strictly controlled research 


projects with strict confidentiality rules. Aggregate corporate tax return data is published by a number of 


countries, including information by industry and for certain taxpayer attributes such as total assets or total 


revenue. Based on information collected in a recent OECD Committee on Fiscal Affairs (CFA) Working 


Party No.2 survey, only eight of the 37 respondent countries were able to provide data on MNEs’ share of 


corporate income tax revenues.  


24. Other data issues. There are many other data issues that reduce the signal-to-noise ratio (real 


information content) of any empirical tax policy analysis. Analysis must be undertaken with available data, 


but the analysts and users of the analysis should be aware of the data limitations. A few of the additional 


data issues related to BEPS analysis include: 1) balance sheets typically reflect purchased intangibles only, 


since for both tax and financial accounting most expenditures for intangible investments are deducted 


immediately (expensed) rather than capitalised; 2) headline statutory tax rates are often not the tax rate 


applicable at the margin of BEPS behaviour, due to specific country tax rules or administrative practices; 


3) effective tax rates, both tax paid and financial tax expense, can also reflect specific non-BEPS related 


incentives, such as R&D tax credits; 4) available data may be collected through a sampling process to 


reduce the burden on respondents and the processing costs, but this raises issues of appropriate weighting; 


5) existing data collection and processing may capture previous profit shifting structures and transactions, 


but may not capture recent and new structures and transactions to shift profits; and 6) recent data is 


impacted by the financial crisis and changing macroeconomic conditions  


Currently available data for BEPS analysis 


25.  The table below provides an overview of 10 different types of data sources that have been used 


to analyse BEPS. It is based on responses to the Action 11 Request for Input, as well as discussions with 


academics and CFA Working Party No.2 delegates. The data sources range from macro aggregate statistics 


to micro firm/group level statistics; tax return data; financial account statistics; databases with millions of 


records; and detailed reports of individual MNEs. Further detail is provided in Appendix A. 
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Table 1.1: Overview of the current data sources 


M
A


C
R


O
 


National Accounts 
(NA) 


This information measures the economic activity in a country and includes 
variables such as operating surplus, which may be used in BEPS analysis. It is 
easily accessible from international organisations, such as the OECD and the IMF. 
However, the underlying information used to construct the data is itself tainted by 
BEPS behaviours - meaning that even widely used measures such as GDP will 
include a BEPS component that is difficult to disentangle.  There are significant 
definitional differences between National Accounts and tax data. 


Balance of 
Payments (BOP) 


BOP statistics include all monetary transactions between a country and the rest of 
the world, including payments for exports and imports of goods, services, financial 
capital and financial transfers. This encompasses information on flows widely used 
to shift profits, such as royalties and interest. It is accessible (from the IMF and the 
World Bank, for example), but does not distinguish between transactions 
respecting the arm's length principle and manipulated transactions.  


Foreign Direct 
Investment (FDI) 


FDI statistics cover all cross-border stocks and flows between enterprises forming 
part of the same group, including (i) direct investment (equity or debt) positions; (ii) 
direct investment financial flows (equity, reinvestment of earnings, debt); and (iii) 
direct investment income flows (dividends, distributed branch profits, interest). 
While not directly related to the scale / revenue loss attributed to BEPS, FDI data 
depicts intra-group cross-border transactions that can provide at least indirect 
evidence of profit shifting by analysing the disconnect between the amount of FDI 
and the size of the economy, or the concentration of FDI in countries with a low 
effective tax burden on corporations. There are several issues with FDI data, 
including bilateral asymmetries in the capturing of the same FDI transaction and 
different types of transactions (e.g. greenfield investment, mergers & acquisitions, 
intra-group financing). There is also no distinction between real and purely financial 
investment, with the latter being more relevant for an analysis of BEPS. Changes in 
data coverage over time can affect trends in macroeconomic variables, such as 
FDI. 


Trade  Aggregate data on bilateral trade by product can be used to analyse profit shifting 
through mispricing. This is accessible from the United Nations Comtrade database. 
However, there can be large discrepancies between figures reported for the same 
bilateral trade flow by the importing and exporting country (and non-trivial 
measurement issues concerning  quantity and current price trade data),.  There is 
no equivalent database for trade in services, an important element for BEPS 
analysis. The CEPALSTAT database covers some Latin American countries, but 
there is no differentiation between related and non-related parties. The raw 
underlying customs data (expanded on in the micro data section) used for 
merchandise trade statistics may also show, in some countries, separate figures for 
trade between affiliated parties. 
 


Corporate income 
tax (CIT) revenue 


Aggregate tax revenue data is accessible from international organisations (OECD 
Revenue Statistics, IMF) and often from tax authorities. It is typically used to 
estimate CIT-to-GDP ratios, for example, as well as implicit tax rates, i.e. ratios of 
CIT revenues to a proxy CIT base taken from the National Accounts. However, the 
biggest drawback is comparability across countries. Often, there is no clear 
distinction between national and subnational revenue, the relative size of the 
corporate taxed sector, or between resource and non-resource revenue. The lack 
of detail and consistency is an important issue for developing countries. Recently 
available data from the International Centre for Tax and Development (ICTD) 
improves comparability of data for developing countries.


4
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Customs (trade) 
data 


Customs data is a useful source for understanding the mispricing of traded goods 
and services. This is an important component for understanding transfer pricing 
behaviour by related parties. Availability of such data is country specific and not 
available in many countries. Studies in France and the U.S. have measured pricing 
differences between related and non-related parties, by country of destination and 
product characteristics.  


Company financial 
information from 
public / proprietary 
databases 


This information can be sourced from published financial statements of MNEs, 
open-access sources such as Open Corporates, and commercial databases (e.g. 
Bureau van Dijk (Bvd) ORBIS and Amadeus, S&P Compustat Global Vantage, 
Bloomberg, Oriana, Osiris, OneSource, Mergent, Alibaba.com, SPARK, 
DataGuru.in, Ruslana). Companies (at least public companies) are typically obliged 
to publish financial statements (consolidated and/or unconsolidated). Three 
problems with the suitability of this data for BEPS analysis are different reporting 
requirements for accounting and tax purposes, no distinction between related party 
and independent party transactions, and the heterogeneity of reporting across 
countries and companies.  
 


Company financial 
information from 
government 
databases 


Detailed financial information is available (although with limitations applying to 
access) from publicly administered databases such as the US. Bureau of Economic 
Analysis and German Bundesbank MiDi database. In some other countries, access 
to data via research centres or via controlled remote-access/execution is also 
being considered. 


Tax return CIT 
information 


A range of financial and tax information is available to tax authorities as companies 
are required to file a tax return. The extent of information reported to the tax 
administration varies across countries. In some countries, there are strict rules 
limiting the reported information to that required for the calculation of tax liability 
only; in other countries, companies are required to file broader information used for 
risk analysis such as data on foreign subsidiaries. Many governments do not report 
corporate tax revenues separately for MNEs and purely domestic companies from 
tax returns, and have no systematic data regarding intra-group transactions. 
Some countries publish tax statistics that show the data in aggregate or by sector. 
Full access to the detailed micro-level company tax data is generally restricted to 
tax authorities, made available often on specific request for tax policy analysis, and 
in a few countries to outside researchers under strict confidentiality conditions.  
The OECD is currently reviewing the extent of availability and use of tax return 
micro-data, as well as access to such data, by National Statistics Offices in OECD 
countries. 
 


Detailed specific 
company tax 
information 


The specifics of individual MNEs’ tax situations are becoming public through 
legislative enquiries, such as in the United Kingdom, the U.S., and more recently 
Australia. More granular tax information than what is available from the MNEs’ 
financial statements or from global databases (for these companies) has become 
available.  
The European Commission has also launched a series of in-depth investigations 
into specific tax rulings and regimes that could be considered as EU State Aid to 
MNEs. 
 


 


Initial Assessment of Currently Available Data for Analysing BEPS 


26. Analysis of BEPS requires identifying where MNE behaviours or arrangements “achieve no or 


low taxation by shifting profits away from jurisdictions where the activities creating those profits take 


place. No or low taxation is not per se a cause of concern, but it becomes so when it is associated with 


practices that artificially segregate taxable income from the activities that generate it.’’ This description of 


BEPS is important in assessing the currently available data.  
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27. Firm-level data is needed for the best analysis of BEPS. Among the economic community, there 


is general agreement that the increased availability and use of firm-level data is an important improvement 


in analysing BEPS. Earlier studies of macro aggregate-level statistics found very large reported effects of 


profit shifting due to tax rate differentials, but aggregate-level statistics are less able to separate real 


economic activity from BEPS behaviours. Dharmapala (2014) presents a good summary of the existing 


economic empirical literature and how micro-level analysis better refines the analysis of profit shifting. 


Academic estimates of the responsiveness of profit shifting to tax rate differentials are generally lower 


from firm-level financial data than from macro level data or tax return data.  


28. As mentioned earlier, publicly-available, private-source micro-data has limitations in analysing 


BEPS. The proprietary databases integrate publicly-available financial information reported to various 


governmental agencies. The coverage and completeness of the data varies significantly across countries. In 


addition, the available financial information reflects accounting concepts, not tax return concepts. As a 


result, these databases still provide only indirect information about the presence of BEPS (tax return data 


would provide a more direct source of information). In addition, the ability of researchers using this firm-


level data to isolate BEPS depends critically upon the empirical methods used to control for any 


differences in profitability explained by real economic factors.  


29. National Accounts statistics, such as FDI and royalty payments, can provide some insights into 


transactions that can be part of arrangements to shift profits, so can thus be potential indicators of the scale 


of BEPS, but better estimates of the scale and economic effects of BEPS require micro-level data 


(importantly, the same micro-data used to create the National Accounts). Improving the data and analysis 


of BEPS is also important for sound, evidence-based fiscal and monetary policies – government 


policymakers (fiscal) and central banks (monetary) rely heavily on macroeconomic statistics that are 


currently tainted by BEPS behaviours (Lipsey, 2010).  


30. Figure 1.1 illustrates how BEPS behaviours affect corporate tax payments and company financial 


accounts, and also countries’ National Accounts. Company A is located in Country A that has a statutory 


tax rate of 30%, while Company B, its affiliate, is located in Country B with a statutory tax rate of 10%. 


Company B sells goods to Company A for 150 that would have been sold for 100 to an independent party. 


As a result, the sales in Company B are overstated by 50 while the purchases in Company A are overstated 


by 50. This has ramifications for the value added measures in the National Accounts by overstating valued 


added in Country B and understating valued added in Country A. This example shows how BEPS 


behaviours can distort GDP figures across countries. Only very few National Statistical Offices are able to 


adjust even partly for this distortion, especially in cases concerning payments  for (if recorded) and 


transfers of intellectual property. 
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Figure 1.1: Example of non-arm’s-length transfer pricing affecting National Accounts and firm-level reports 


 


31. More complete information about global MNE activity is needed to analyse BEPS. Analysing 


BEPS would benefit from seeing the complete picture of the activities of the MNE and its related entities. 


Many tax administrations currently only receive tax returns for the MNE entities required to file taxes in 


their country. They might not have access to information about related party affiliates undertaking 


transactions with the taxpayer in their country. The incomplete picture can often result in BEPS behaviours 


not being transparent for identification and quantification. Similarly, an incomplete picture of a MNE’s 


financial arrangements can obscure BEPS behaviours from researchers using financial accounts. 


32. Incomplete coverage of a MNE’s economic activity across countries is particularly problematic 


for analysis of BEPS if the coverage is non-random. In that case, the sample of business entities may not be 


representative of the overall population. The potential for non-representativeness in analysing BEPS is 


likely to occur in two particular situations.  


33. First, if the missing businesses or activities are in either high-tax rate or low-tax rate countries. 


Since BEPS is about profit shifting from high-tax to low-tax or no-tax rate countries, arrangements to 


segregate profits from real economic activity would be most likely to show up in those entities. For 


example, large reported profits in no-tax countries with little if any real economic activity would be a result 


of BEPS.  


34. Second, entities engaged in BEPS behaviours may be less likely to report any corporate holdings, 


offshore structures or activity that could highlight their BEPS actions to tax authorities or publicly 


available sources, where their activities may become subject to media and public attention. This may be 


because there is often discretion in some of the public reporting (e.g. materiality exceptions), or the 


penalties for non-reporting may be small relative to the benefits of avoiding disclosure of tax and financial 


information that may include evidence of BEPS behaviours. Hoopes (2015) summarises academic research 


on issues of disclosure and transparency, including several studies
5
 with regard to geographic / segment 


reporting, which have found selective disclosure particularly by tax aggressive MNEs. 
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Accounts of country A is 
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turn will imply that GDP in 


country A is lower than it 


ought to be. 
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country B is higher than it 
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35. It should also be noted that some MNEs are voluntarily becoming more transparent in their tax 


reporting. The driving forces behind this have been the Extractive Industries Transparency Initiative 


(EITI), requirements by the European Commission, and good governance motives.  


36. An additional concern about incomplete coverage and lack of representation arises if BEPS 


behaviours differ across countries, but the available data is only a sample of the entire population, and 


coverage differs by country. This has been noted by Cobham and Loretz (2014)
6
 with respect to tax policy 


analysis of developing countries. A recent IMF analysis concluded that developing countries are likely to 


have significantly higher BEPS concerns than developed countries due to lower tax administrative capacity 


to stop BEPS behaviours. Also, many studies of profit shifting are based on the Amadeus database, which 


includes only European countries, so the results may not be applicable to non-European countries. 


37. The most comprehensive (and widely-used by researchers) global database is the proprietary 


BvD ORBIS database. It is an extensive database of almost 100 million financial accounts from many 


countries, and is being continually updated, expanded and improved. Although a useful global database, it 


has limitations,
7
 and is based upon financial account rather than tax return data. With respect to its 


representativeness for the purposes of BEPS empirical analysis, Cobham and Loretz (2014) note the 


Eurocentric nature of the sample and its weakness in coverage of low-income countries. The table below is 


a summary of the Cobham and Loretz data analysis, plus a comparison to the geographic distribution of 


both the Fortune Global 500 MNE groups and GDP.  


Table 1.2: Regional distribution of MNE subsidiaries in Orbis by location of subsidiary and group 
headquarters, compared with regional distribution of top 500 MNE groups and GDP, 2011 


 
Source: Cobham, A. & Loretz, S. 2014. International distribution of the corporate tax base: Implications of different apportionment 
factors under unitary taxation 


38. For example, the table shows that MNEs headquartered in Europe accounted for 69% of the 


affiliates in the Orbis database; in comparison, MNEs from the rest of the world accounted for only 31%. 


Of the total affiliates with key financial information included, 78% were in Europe, while 22% were 


located in the rest of the world. This is only a summary of the number of firms, and does not indicate how 


representative the database is in terms of economic activity or taxes. The lack of representative data is 


likely to be worse for developing countries. Furthermore, it does not indicate whether actual data is 


available for all the firms included.  


39. Many academic studies have observed and estimated the existence of profit shifting (including 


profit shifting from specific BEPS channels) with limited financial accounts data, and in a few cases using 


Europe


North 


America Australasia


Latin & 


Central 


America & 


Caribbean


Middle East 


& Africa Total


Europe 208,048     9,933         3,451         1,465         835             223,732     69%


North America 28,901       23,095       2,363         803             125             55,287       17%


Australasia 9,303         4,624         20,318       276             84               34,605       11%


Latin & Central America & Caribbean 3,910         556             432             672             11               5,581         2%


Middle East & Africa 2,349         297             75               32               567             3,320         1%


Total 252,511     38,505       26,639       3,248         1,622         322,525     100%


% Representation by location of subsidiary 78% 12% 8% 1% 1% 100%


Fortune Global 5001 29% 28% 41% 3% 0% 100%


GDP2 27% 24% 34% 8% 7% 100%


Notes:


1. Regional distribution of top 500 companies in 2014 (Fortune Magazine)


2. GDP from IMF (current 2011 prices; 2011 used to compare with latest year used by Cobham and Loretz from Orbis)


Location of Subsidiary


Location of the group headquarters


% 


Representation 


by location of 


group 


headquarter
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tax return data, as described in Chapter 3. Importantly, these studies find that BEPS is occurring and the 


extent of BEPS is large and statistically significant. The limitations of the currently available data are 


problematic in estimating the global scale and economic impact of BEPS. There is concern that sample 


selection may result in underestimation of findings on aggregate profit shifting.
8
  Other studies include 


both BEPS and individual tax evasion in their analyses of BEPS and are thus likely to overstate the scale of 


BEPS. 


40. Recent public enquiries by legislative and/or parliamentary committees, such as in the United 


Kingdom, the U.S., and more recently Australia, into the tax strategies of some high profile MNEs, have 


shed significant light on the tax affairs of the affected parent companies and their affiliates.
9
 In addition, 


the European Commission has launched a series of in-depth investigations into specific tax regimes that 


could be considered as EU State Aid to MNEs. Investigative journalism has also brought much useful 


information into the public domain. 


41. What is striking is that when one looks into the micro-data available, much of this newly revealed 


information does not appear to be visible – either because certain affiliates are not included or, where they 


are included, the financial information is missing. This reveals a clear disconnect between the information 


revealed through targeted public enquiries of some MNEs and the limited available tax information for 


those same MNEs from consolidated financial statements. Box 2 explains this further. 


Box 2. Public enquiries reveal data missing from many academic studies 


Evidence emerging from several recent public enquiries into the tax affairs of a number of high profile MNEs reveals 
clear deficiencies in the available data sources used by researchers in analysing BEPS. The public enquiries revealed 
new information on the earnings, structure and tax affairs of parent companies and their affiliates. The table below 
shows an example of one of the MNE’s reported pre-tax income. 


The parent company, X, located in a high-tax jurisdiction, reported between 29 and 43 percent of pre-tax earnings for 
the years 2009 to 2011. X’s affiliate, Y, located in a low-tax jurisdiction, earned nearly two-thirds of the group’s total 
pre-tax income in 2010 and 2011, and half of the total in 2009. 


Global Distribution of Specific MNE reported Earnings 


 


While Affiliate Y earned the majority of the pre-tax income, it paid virtually no taxes to any government for these three 
years. Due to different rules for determining tax residence, a key entity incorporated in the low-tax country was not 
taxable in any country. Thus, several tens of billions of the parent’s local currency were only taxed at a 0.06% tax rate 
over three years. 


In a micro-database used by many researchers to analyse BEPS, the financial information for the key affiliate (Y) in the 
low tax country was missing. This reveals a clear disconnect between the information revealed through targeted public 
enquiries of some MNEs and the incomplete available financial information for those same MNEs from financial 
accounts. Much of the important information for tax analysis is simply absent. The fact that such observed instances of 
BEPS are not visible in firm-level financial account databases highlights concerns regarding the reliability and 
representativeness of one of the most frequently used existing data sources. 


2011 2010 2009


% % %


X (Parent) High tax country 31 29 43


Y (Affil iate) Low tax country 64 65 50


Other 5 6 7


Total 100 100 100


Pre-tax income
LocationEntity







 16 


42. Additional analysis of tax return information is needed. As noted above, significant differences 


exist between tax return information and financial accounts, which make financial account information 


problematic as a sole source for analysing BEPS, even if it was comprehensive.  


43. Tax return information submitted to individual countries is also not comprehensive in terms of 


the full picture of the MNE group, but it is unlikely to be subject to non-random reporting due to the 


significant financial penalties for tax non-compliance. Tax return data will have accurate information about 


the country of tax residence, taxable income, tax paid, tax credits, and tax consolidation, which reduces 


significant noise present in financial accounts.  


44. Although significant data from tax returns is provided to tax administrations by companies, much 


of the data is not processed and incorporated in databases for tax policy analysis purposes. In a survey by 


the OECD CFA Working Party No.2, a majority of countries cited lack of data as the key constraint in 


analysing BEPS. Most of the 37 respondent countries reported that corporate tax returns are in a database, 


although corporate tax data for tax policy analysis is often available in aggregate form or upon request for 


individual companies. Only eight countries were able to report the aggregate corporate income tax 


collections from MNEs. Thus, although corporate tax return data has been provided by companies to 


government tax administrations, it is not currently available in easily accessible form for tax policy 


analysis.  


45. Making the most of available information and identifying gaps. Companies and governments 


are being required to do more with less under tight budgetary constraints. Compliance burdens and tax 


administrative costs are significant, and additional information should only be requested and processed if 


the benefits exceed the costs. Information collection where possible should be aligned to current 


recordkeeping and reporting of MNE business to assure better data integrity and minimise compliance 


costs. 


46. Much of the academic work that has been done and the interest shown in doing more is 


constrained by lack of access to micro-data that is representative of entities in an individual country or 


across countries, and that is not missing critical information. This is equally true in some instances for 


government analysts, who could do more tax policy analysis with access to better data, but in many 


countries the degree of granularity (for example, separating MNEs from purely domestic corporations) is 


not sufficient, and availability of disaggregated data is quite different across countries. 


47. In many cases, information has been provided by businesses to tax administrations, but the data 


are not processed and are not presently available for tax policy analysis. With increasing use of 


electronically filed tax returns, the cost of processing the filed information will be reduced, but will still be 


significant for many countries. Nonetheless, maximising the information and insight from currently 


provided data, based on best practices in several countries would be beneficial. The Action 11 Request for 


Input and the CFA Working Party No.2 survey identified what could be considered as some best practices 


to improve data collection, processing, and economic analysis in several countries, which are briefly 


described in Box 3.  
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Box 3. Some current best practices in using available data for BEPS analysis 


Germany – The Deutsche Bundesbank houses the Micro database on Direct Investment (MiDi), which is a full census 


of foreign firms’ affiliates in Germany. It covers directly or indirectly owned foreign affiliates of German parent 
companies above a certain size and ownership threshold, including affiliates in developing countries. It contains 
unconsolidated (sometimes consolidated) balance sheet data at the firm level, ownership variables (links between 
affiliates and parent company), as well as other useful information such as liabilities to shareholders and (or) affiliates; 
total balance sheet of affiliates and parent company; and shares in the assets and liability positions of non-residents. 
The data includes profit after tax, but does not include other income statement information, such as taxes or 
income/expense information for analysing specific BEPS channels. The MiDi data is confidential and available only on 
site at the Research Centre at the Central Office of the Deutsche Bundesbank in Frankfurt for approved research 
projects and under strict confidentiality rules. 


Sweden – Government analysts in Sweden have access to detailed, anonymised taxpayer information from filed tax 


returns. The firm-level information also includes balance sheet information, the number of domestic employees, 
employee compensation, and the value of tangible and intangible assets. The data distinguishes between MNEs and 
purely domestic firms, with a further breakdown available by sectors. Information on foreign source income and related 
party transactions (e.g. controlled foreign corporations), and the amount of R&D expenditures undertaken in the 
country is not captured in tax returns. A useful practice that could be replicated in other countries is using information 
available from other sources, such as commercial sources to supplement the government’s database. However, the 
Swedish data lacks detailed income information on foreign subsidiaries. 


United States – The US Bureau of Economic Analysis (BEA) surveys both US headquartered firms (and their affiliates 


abroad) and foreign headquartered firms with affiliates in the United States. Both surveys are done on an annual basis. 
MNE firms operating in the United States are required by law to respond to these surveys, but the survey information is 
not shared with tax or financial reporting authorities, and confidentiality is assured. The aggregated data are publicly 
available, and the micro data can be accessed by non-government researchers under strict confidentiality rules. The 
current data does not enable full consolidation and can include some double counting of affiliated entities. 


The US Internal Revenue Service (IRS) collects tax return information on controlled foreign corporations (CFCs) of US 
parents, plus tax return information on US subsidiaries of foreign parents. Some of the tax return data is compiled and 
tabulated for published aggregate tables, and compiled data is available for certain government analysts plus certain 
approved non-government researchers. The CFC data is important in tax policy analysis, but has limitations in linking 


all affiliated entities. 


48. In 2011, the OECD Expert Group for International Collaboration on Micro data Access was 


formed to examine the challenges for cross-border collaboration with micro data. The resulting 2014 


report
10


 notes: “The challenge in the 21st Century is to change practices in access to micro data so that the 


access services can cross borders and support trans-national analysis and policy making. This is necessary 


to reflect the increasingly international (global) reach and impact of comparative analysis and shared 


policy making.” 


49. Instead of suggesting new legislation, substantial new infrastructure, or new technology for doing 


so, the report seeks smarter deployment of what already exists in most OECD countries. Of course, in the 


micro-level tax return data context for BEPS, data collection, dissemination and access is still not ideal. 


The report highlights the importance of comparability and thus working towards homogeneity in data 


collection across countries. It states that regional and international shared policy making needs the support 


of evidence drawn from comparative analysis and/or the combined data of the national parties to the 


collaboration. Working with available firm/group-level financial statements, for example, reveals the 


heterogeneity across reporting standards for accounting purposes worldwide as well as the way groups 


choose to report certain items like sales, assets, profits and employees and how detailed a breakdown is 


available by geography or segment. There are also vast differences in the mandatory information required 


by different tax authorities. 
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50. It is important to emphasise that in most cases BEPS must be estimated rather than directly 


observed from tax returns, financial accounts or customs records. For example, identifying deviations from 


arm’s-length pricing is a highly fact-intensive analysis. Analysis of customs data for individual product 


pricing must distinguish between sales to related parties and third-parties, and analysis of relatively unique 


transfers of intangible assets requires analysis of “comparable” transactions. Comparisons of profits and 


effective tax rates across thousands of companies require sophisticated statistical analysis to truly separate 


tax from real economic activity. Simple descriptive statistics can only provide indications, rather than 


correlation or causation, of potential BEPS behaviours, and statistical analysis of large databases may also 


only be able to provide rough measures or indications of BEPS due to current data limitations. 


Nonetheless, analysis of available data by statistical and economic analysis will provide additional insights 


beyond descriptive statistics. 


51. Processed corporate tax return information for MNEs and their foreign affiliates have been 


analysed by governments and, in some countries, academic researchers. Linkage of tax return information 


with other business administrative records within governments could increase the insights from existing 


data. However, access to existing tax return information for tax analysis purposes is not always possible. In 


addition, many government tax policy agencies and tax administrations have limited resources to conduct 


empirical statistical and economic analysis. Some countries provide good examples of what can be 


achieved as there are cooperative research programmes between government and academics for analysis of 


data under strictly controlled and confidential circumstances by academics with specific research 


programmes. This promotes robust economic and statistical analysis based on access to firm-level data. 


52. Although having a large database with many observations is helpful for statistical analysis, such a 


database may exclude important available information. Sometimes the quality and depth of an analysis is 


more insightful than the quantity of observations providing a non-random and/or less in-depth analysis. 


Thus, although examples of BEPS behaviours by some major MNEs should not be extrapolated to all 


MNEs, detailed information from public enquiries should be considered. One question is whether the 


entities and behaviours described in those accounts are captured in the existing databases used for 


economic analysis of BEPS. Finally, this initial assessment of the currently available data for economic 


analysis of BEPS and potential countermeasures has begun the identification of data limitations, data 


issues, and in some cases data gaps. 


53. A set of questions is included below to test whether this chapter adequately captures and assesses 


the data currently available for analysing BEPS and BEPS countermeasures.  
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Questions for consultation 


 Are there any additional criteria that should be used in assessing data for analysis of BEPS? 


 Are there other data sources not described in this chapter that would add significantly to the 


analysis of BEPS?  If yes, what are these data sources?  Are these data currently collected, is their 


coverage comprehensive and, if data covers more than one country, is the data representative 


across the countries? Are they available for analysis, and if so, who can access them? 


 Do you believe existing data is sufficient to perform reliable analyses of BEPS and 


countermeasures?  If yes, why?  If no, what data is needed to undertake a comprehensive analysis 


of BEPS and countermeasures? 


 Are there other “best practices” that governments could feasibly institute to improve coverage 


and/or access to existing data? 
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Annex 1 


 


DATABASES  


Table A.1: Current macro- and micro-data availability for analysing BEPS 


 Data Source In the BEPS analysis context Access 


M
A


C
R


O
 


 


National 
Accounts 


1. OECD  


2. IMF 


Measures the economic activity in a country and 
includes variables such as corporate operating 
surplus, which might be used in BEPS analysis.  


However, the underlying information used to construct 
the data is tainted by BEPS behaviours - meaning that 
even widely used measures such as GDP will include 
a BEPS component that is very difficult to disentangle. 


Anyone can 
access this 
information 


Balance of 
Payments 
Statistics 


1. IMF BOP 
Statistics 


2. World Bank 
Development 
Indicators 


Records all monetary transactions between a country 
and the rest of the world. Transactions include 
payments for the country’s exports and imports of 
goods, services, financial capital and financial 
transfers. Includes information on flows widely used to 
shift profits, such as royalties and interest. 


BOP data cannot distinguish between transactions 
respecting arm’s length principles and manipulated 
transactions. 


Anyone can 
access this 
information 


Foreign 
Direct 
Investment 


1. OECD FDI 
Statistics 


2. IMF 
Coordinated 
Direct 
Investment 
Survey (CDIS) 


Foreign direct investment is a cross-border investment 
made by a resident in one country with the objective of 
establishing a lasting interest in an enterprise that is 
resident in another country. FDI statistics cover all 
cross-border stocks and flows between enterprises 
forming part of the same group, including: 


 Direct investment position (stock) that can be equity 
or debt 


 Direct investment income flows (dividends, 
distributed branch profits, reinvested earnings, 
interest on debt) 


 Direct investment financial flows (equity, 
reinvestment of earnings or debt) 


 
While not directly related to the scale / revenue loss 
attributed to BEPS, FDI data depicts intra-group cross-
border transactions that may provide indirect evidence 
of profit shifting by analysing the disconnect between 
the amount of FDI and the size of the economy, or the 
concentration of FDI in countries with a low effective 
tax burden on corporations. 
 
The IMF only reports on FDI positions, not flows, and 
the amount of information available from individual 
countries differs. The OECD has information on both 
FDI positions and flows, but there are gaps and 
inconsistencies. Several issues with FDI data are listed 
below: 


 Includes different types of transactions such as 
greenfield investment, mergers & acquisitions, intra-
group financing and reinvested earning. A further 
breakdown of FDI data would be needed to 
distinguish real from purely financial investment.  


 
 


Anyone can 
access the 
aggregated 
information, while 
access to 
disaggregated 
data sources is 
limited (see the 
section on ‘best 
practices’) 
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 Data Source In the BEPS analysis context Access 


 Aggregate inward or outward FDI data for a 
particular country are available for many countries, 
but bilateral flows between two countries are quite 
often confidential. 


 Differences in definitions among countries – one 
country might consider a particular transaction to be 
FDI while the other country might consider it a 
portfolio investment. Hence, investment from 
country A to country B reported by country A as an 
outward investment does not equal the same 
investment reported by country B as an inward 
investment. 


The availability of macro data on financial accounts 
and trade in services and the level of detail differ 
between countries, restricting the suitability of such 
data for a comprehensive assessment of BEPS. Data 
from the IMF’s Coordinated Direct Investment Survey 
lack sufficient detail to compare profit declaration with 
value creating activity. 


Trade 
statistics 


1. United 
Nations 
Comtrade 


2. CEPALSTAT 
Database 


Trade in services by country is usually available with 
data segregated by royalty payments and 
entrepreneurial services, among others. Even when it 
is not available per trading partner, this information 
could also be considered for global studies on the 
growth of such payments and complement other 
studies on the use of such mechanisms for profit 
shifting. However, the availability of macro data on 
trade in services and the level of detail differ between 
countries, restricting the suitability of such data for a 
comprehensive assessment of BEPS. In addition, 
there often appears to be some difficulty in practice in 
how NSOs differentiate between payments recorded 
as trade in services and payments recorded as primary 
income flows in the Balance of Payments, which can 
result in significant differences in bilateral trade 
statistics. 


Comtrade contains annual trade statistics starting from 
1962. Aggregate data on bilateral trade in goods can 
be used to analyse potential profit shifting through 
trade mispricing. However, the data are not always of 
high quality – there can be large discrepancies 
between figures reported for the same bilateral trade 
flow by the importing and exporting country. There is 
no equivalent database for trade in services, an 
important element for BEPS analysis. 
 
The CEPALSTAT database provides data on products, 
prices, volumes, insurance and transport costs, and 
countries of destinations for some Latin American 
countries; however the data does not differentiate 
between related and non-related parties. 


 


 


 


 


 


Anyone can 
access this 
information 
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 Data Source In the BEPS analysis context Access 


Corporate 
income tax 
revenue 
statistics 


1. OECD 
Revenue 
Statistics 


2. IMF 
Government 
Finance 
Statistics 


3. International 
Centre for 
Tax 
Administratio
n: 
Government 
Revenue 
dataset 


4. Individual 
country 
aggregate 
revenue 
statistics 


Tax revenue data are macro-level aggregate statistics 
compiled by individual country tax authorities, and 
compiled across countries. Used in international 
comparisons of corporate tax revenue - to - GDP 
ratios. In some countries, aggregate corporate tax 
statistics are available by industry and other groupings. 
BEPS involves cross-border transactions with all 
countries and requires comparable data for both 
developed and developing countries. Currently the 
limited availability of government revenue data is 
constraining robust analysis of tax revenue trends and 
assessments of the tax base of developing countries.  


Data on government sector receipts and on taxes in 
particular, are basic inputs to most structural economic 
descriptions and economic analyses and are 
increasingly used in international comparisons. The 
OECD Revenue Statistics presents a conceptual 
framework to define which government receipts should 
be regarded as taxes and to classify different types of 
taxes. They present a unique set of detailed and 
internationally comparable tax data in a common 
format for all OECD countries from 1965 onwards. The 
Revenue Statistics is being expanded to include non-
OECD countries in other regions. Revenue Statistics in 
Latin America is a joint publication by the OECD, the 
Economic Commission for Latin America and the 
Caribbean (ECLAC), the Inter-American Centre of Tax 
Administrations (CIAT) and The Inter-Development 
Bank (IDB). It provides internationally comparable data 
on tax levels and tax structures for a selection of Latin 
American and Caribbean (LAC) countries. Work on 
Revenue Statistics in Asia was published in 2014. 
These new publications will greatly enhance 
comparability across a wide range of countries. 


The IMF’s Government Finance Statistics (GFS) and 
World Bank's Global Development Indicators database 
does not collect consistent and comparable tax 
revenue information – often there is no distinction 
between revenue collections from central government 
and other levels of government. Somewhat more 
detailed data are available in the 2010 African 
Economic Outlook and 2014 tax surveys conducted 
together with the OECD and the African Development 
Bank, or the 2014 Latin American Economic Outlook, 
which includes data collected by the Economic Council 
for Latin America and the Caribbean (ECLAC). 
However, no similar regional database is available for 
developing nations in Asia, coverage for Latin 
American and African countries is far from complete, 
and for countries that are covered, separate data for 
withholding tax revenues are often not available. This 
limits possibilities for a comprehensive assessment of 
trends in corporate tax revenues. 


An effort by the International Centre for Tax and 
Development (ICTD) at Sussex University’s Institute 
for Development Studies (IDS) has combined the 
above-mentioned sources with additional data from 
IMF’s Article IV surveys into a comparable database, 
greatly improving data coverage across developing 
countries, while also drawing a clear distinction 


Anyone can 
access this 
information 
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 Data Source In the BEPS analysis context Access 


between resource and non-resource sources of tax 
revenue. The database has been described as “an 
intermediate measure for improving the quality of 
government revenue data.  In the presence of major 
challenges with existing data, it offers a dramatically 
improved foundation for immediate research and policy 
advice.  However, over the long term the task of 
constructing a complete, reliable and sustainable 
cross-country government dataset, suitable for high-
quality research, is best undertaken by international 
organisations themselves.”


11
Separate data on 


corporate income tax revenues are available for many 
countries in the database, though not yet for all of 
them. 


M
IC


R
O


 


 


Company 
financial 
information 


1. Published 
company 
financial 
statements  


2. Commercial 
databases  


3. Open access 
databases  


 


In many countries, companies (or at least some 
companies, typically publicly listed corporations) are 
obliged to publish their financial statements. Financial 
statements may be prepared on the level of the whole 
group, i.e. consolidated financial statements, and/or on 
the level of individual subsidiaries, i.e. unconsolidated 
financial statements. Their main purpose is to provide 
information to investors. 


Two main problems with this data are differing 
reporting requirements for accounting and tax 
purposes, and heterogeneity of reporting across 
companies and countries. 


Company financial statements are commonly used in 
research on effective tax rates (ETR).


12
 Calculations of 


ETRs over time would be relevant in calculating the 
impact of BEPS and effects of measures to combat it. 
However, this source has limitations since financial 
account information can differ in significant ways from 
actual tax return information, including location of the 
activity, measure of profits, measure of taxes, etc. 
Company financial statements are also used in 
research on profit shifting through debt financing.


13
 An 


important limitation in these studies is the limited 
country coverage and comparability across countries. 


Databases that consolidate companies’ balance sheet 
and income account data (proprietary databases are 
more developed than open sources such as 
OpenCorporates) are improving their coverage over 
time, but still have weak coverage of developing 
countries in particular


14
,  but also of some OECD 


countries
15


, such as Germany. This is because data 
availability in larger datasets depends on underlying 
national sources. A further drawback is the level of 
consolidation available for some countries. Examples 
of such databases include ORBIS, Amadeus, 
Bloomberg, Oriana, Osiris, OneSource, Mergent, 
Alibaba.com, SPARK, DataGuru.in, and Ruslana 


This data is 
generally publicly 
available, but 
requires 
consolidation for 
analysis. Several 
commercial and 
open-access 
databases include 
significant data 
for a number of 
countries, but 
remain far from 
comprehensive.  


 4. Databases 
administered 
by public 
authorities  


Detailed financial information is available (although 
with limited access) from publicly administered 
databases such as the United States (US) Bureau of 
Economic Analysis and German Bundesbank MiDi 
database.  


Access to this 
information is 
restricted in both 
countries. 


Corporate 
income tax 


1. Tax 
authorities 


Non-public tax return information: 


Companies subject to corporate income tax in 


Micro level tax 
data is accessible 
to government 
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 Data Source In the BEPS analysis context Access 


returns individual countries are required to file a tax return, 
which contains a range of financial information about 
the company. Many countries publish tax statistics 
containing data from corporate income tax returns in 
aggregate form or broken down into various groups (by 
sector, income level etc.). The extent of information 
reported to the tax administration varies across 
countries. In some countries, there are strict rules 
limiting the reported information to information directly 
related to the calculation of tax liability only, in other 
countries, companies are required to file broader 
information used for risk analysis such as data on 
foreign subsidiaries. 


Aggregate-level published data could be used, for 
example, for research relating to the effective tax rates 
paid by different industrial sectors and countries. Some 
tax authorities, such as in Argentina, request 
companies to present special forms with information 
relating to transactions with related parties as well as 
with entities located in non-cooperative jurisdictions, 
and non-related parties, covering trade in goods: 
prices, volumes and trading partners.  


Some Latin American countries share data extracted 
from these forms (e.g. effective tax rates, intragroup 
transactions, and transactions with parties located in 
tax havens) with international organisations, such as 
the CIAT, upon request, even if  they are not shared 
with the public. This could mean that there are 
opportunities for such data on developing countries to 
be constructed by international organisations.  


**In some countries, such as the US, researchers have 
been given access to the databases of revenue 
authorities under controlled conditions.  


analysts in most 
cases; however, 
this differs across 
countries. 
External 
researchers have 
even less access 
to any micro level 
tax data than 
government 
analysts   


 


Detailed 
specific 
company 
tax 
information:  


 


1.  Public 
enquiries by 
legislative and 
parliamentary 
committees 


The details of individual MNEs’ tax arrangements and 
affairs are becoming public through legislative and 
parliamentary enquiries, such as those occurring in the 
United Kingdom, the US, and more recently in 
Australia. More granular information than what is 
available from the MNEs’ financial statements or from 
global databases (for these companies) has become 
available through these enquiries. The European 
Commission has also launched a series of in-depth 
investigations into specific tax regimes that could be 
considered as EU State Aid.  


Information 
obtained by the 
U.S. Committee, 
for example, is 
available online. 


Customs 
(trade) data 


1.Customs 
agencies 


Customs data is a useful source of information for 
analysing transfer pricing activities to compare prices 
used by MNEs with related and non-related parties, by 
country of destination and product characteristics.  


This is country 
specific and not 
available in many 
countries. There 
is also likely to be 
restricted use of 
the data. 
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Chapter 2 


 


DISCUSSION OF POTENTIAL BEPS INDICATORS 


 
Key points: 


 While there is a large and growing body of evidence of the existence of BEPS, through empirical analysis 
and specific information relating to the affairs of certain MNEs that has emerged from numerous legislative 
and parliamentary enquiries, the scale of BEPS and changes in BEPS over time are difficult to measure. 


 This chapter outlines a number of potential indicators that may assist in tracking the scale and economic 
impact of BEPS over time and examines some of the strengths and limitations of these indicators. 


 The use of any indicators to identify the scale and economic impact of BEPS can only provide “general 
indications” and the interpretation of any such indicators must be heavily qualified by numerous caveats. 


 The usefulness of indicators in identifying the scale and economic impact of BEPS and tracking changes in 
BEPS over time is greatly affected by the limitations of available data. 


 While no single indicator is capable of providing a complete picture of the existence and scale of BEPS, a 
collection of indicators or a “dashboard of indicators” may be constructed to help provide broad insights into 
the scale and economic impact of BEPS and provide assistance to policymakers in monitoring changes in 
BEPS over time.   


 This chapter also provides some example calculations for selected indicators, using samples of existing 
available data. The sample data used to produce these calculations are affected by the considerable 
limitations of existing available data sources described in detail in Chapter 1. As a result, the example 
calculations are designed to be illustrative rather than definitive, as the insights that can be discerned from 
these examples are greatly affected by the limitations of the existing available data. 


 Future access to more comprehensive and improved data would allow much greater insight to be obtained 
from the use of the indicators proposed in this chapter. 
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Introduction 


54. One of the key components of Action 11 is the development of “indicators” that can be used to 


identify the scale and economic impact of BEPS, to track changes in BEPS over time and to monitor the 


effectiveness of measures implemented to reduce BEPS. 


55. The first step in developing useful indicators of BEPS is defining the concept. BEPS relates to 


arrangements that achieve no or low taxation by shifting profits away from the jurisdictions where the 


activities creating those profits take place or by exploiting gaps in the interaction of domestic tax rules 


where corporate income is not taxed at all. No or low taxation is not per se a cause of BEPS, but becomes 


so when it is associated with practices that artificially segregate taxable income from the activities that 


generate it. The important distinguishing characteristic of BEPS is tax planning strategies that result in a 


disconnect between the geographic assignment of taxable profits and the location of the underlying real 


economic activities that generate these profits. As a result of this disconnect, MNEs may be able to shift 


profits from higher-taxed countries to lower-taxed countries without a corresponding material change in 


the way the taxpayer operates, including where products and services are produced, sales and distribution 


occur, research and development is undertaken, and how the taxpayer’s capital and labour are used.  


56. An overriding objective in the construction and analysis of BEPS indicators in Action 11 is to 


develop metrics that help portray the extent of practices that artificially segregate taxable income from the 


activities that generate it. 


Indicator Concept 


57. Dictionary definitions of indicators include: 


 An index that provides an indication, especially of trends; 


 A meter or gauge measuring and recording variation; 


 A device to attract attention, such as a warning light; 


 An instrument that displays certain operating conditions such as temperature; 


 A pointer on a dial showing pressure or speed. 


58. As with any gauge, the degree of precision depends on the available information and the accuracy 


of the measurement tools. Given currently available data and distortions caused in that data by BEPS 


which is being measured, at this stage potential BEPS indicators can only provide some general insights 


into the scale and economic impact of BEPS, but will necessarily lack the precision that may become 


possible if more comprehensive and improved data sources were to be used in the future (see Chapter 1 for 


a detailed assessment of the limitations of currently available data). More refined analysis and estimates of 


BEPS, based on multi-variate statistical estimation, are possible with currently available data, but also 


involve significant uncertainties and limitations (see Chapter 3 for a detailed examination of the 


approaches to undertaking such estimation). Over time, the proposed indicators will provide a general 


sense of the trend in a number of key metrics associated with BEPS behaviours.  


59. The concept followed in developing the BEPS indicators is to create a “dashboard of indicators” 


that can provide an indication of the scale of BEPS and help policymakers monitor changes in the scale of 


BEPS over time. The indicators are crude proxies for a more refined and sophisticated estimate of the 


dimensions of BEPS. Given currently available data, indicators are probably the appropriate approach to 


showing consistent trends on the general scale of BEPS. Multiple indicators can help identify trends 


regarding the scale of BEPS and changes in BEPS and specific BEPS behaviours. An important 
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requirement of an indicator is that it provides more signal than noise in measuring the scale of BEPS. To 


the extent that various potential indicators provide the same signal (i.e., a high correlation) on the same 


dimension, then only the clearest indicator should be used. 


60. While no single indicator can be used to provide a complete picture of the scale or economic 


impact of BEPS, if a number of separate indicators referring to different dimensions are pointing in the 


same direction, they may provide more solid information on the presence of and trends in BEPS. 


Indicators as a Component of Action 11  


61. The following chart provides an overview of the different analyses to be carried out under Action 


11. This chapter discusses potential BEPS indicators that can be developed from current data, which is 


identified as the “current state” category in the chart. Also included here is the analysis of the scale and 


economic impact of BEPS that is being addressed in Chapter 3 on the economic analysis of BEPS. The 


current data limitations are a significant challenge to the development of both indicators and economic 


analyses. Even within tax administrations there is limited information on the operations of MNEs. In a 


recent country survey conducted by the Committee on Fiscal Affairs’ Working Party No.2 on BEPS-


related research, only eight countries, out of 37 respondents, could report the total amount of tax revenue 


collected from MNEs operating in their country. 


62. Over time, to the extent that new data sources become available, it is expected that more accurate 


estimates of the scale and economic impact of BEPS and the impact of countermeasures will be possible. 


Many of the proposed indicators in this chapter have been developed not only with existing available data 


in mind, but with a view towards how such indicators could be enhanced if more comprehensive and 


improved data were to become available in the future. The “future state” in the chart represents what would 


be considered the next step in the development of more effective BEPS indicators and estimation 


methodologies. In this “future state”, many of the proposed indicators would provide even more insight 


and more targeted indicators and deeper economic analyses could be developed from the emergence of 


new data sources. In the “ideal state”, the proposed indirect indicators of BEPS would evolve into more 


accurate, direct estimates of BEPS and the effectiveness of the BEPS counter-measures. In the “ideal 


state”, additional and more comprehensive information derived from actual tax return data would be 


necessary to achieve the most precise estimations of BEPS and its economic impact.
16


  


63. One important outcome of developing potential BEPS indicators with currently available data 


will be a clearer understanding of the usefulness and limitations of the current data. These insights are 


discussed in more detail in Chapter 1’s assessment of current data. Such an understanding will be helpful 


in considerations of what future new data might be needed.  
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Future Path of BEPS Measurement 


 


Guidelines for Indicators 


64. The following are specific guidelines that were used in developing BEPS indicators. 


65. A number of different indicators should be included to form a “dashboard of BEPS 


indicators”. Multiple indicators showing the general scale of BEPS and particular BEPS channels are 


needed given limitations in currently available data. The initial list of possible indicators includes 


indicators based on both macro (aggregate) and micro (firm-level) data.  Certain indicators will be more 


useful than others for understanding the effectiveness of BEPS countermeasures. 


66. Alternatives should be considered for summarising indicators. A single indicator may provide 


information on both the level of BEPS and changes in BEPS over time. A ratio may be the most effective 


way to indicate the level, while trends or changes in time may be more effectively presented as an index 


with reference to an initial year value of the indicator. 


67. Financial and tax flows should be related to economic activity. The most useful indicators of 


the general scale of BEPS should link BEPS-related financial and tax flows to measures of real economic 


activity, such as GDP, sales, employment or the amount of capital used by firms. In other words, in 


constructing indicators to be used in evaluating BEPS, it is important to distinguish between shifts in 


profits among countries that reflect changes in real economic activity and BEPS-related transfers of profits 


that are not in response to changes in the location of real economic factors, labour and capital, that produce 


the income. It should be understood, however, that any indicator of BEPS, such as income relative to 


assets, sales, operating expenses or employment or any other economic measure will vary across countries 


for a number of reasons unrelated to BEPS. The economic sources of variation in profits relative to assets, 


for example, include differences in the ratio of capital to labour used in different businesses and locations, 


differences in market conditions, differences in profitability over the economic cycle, and differences in 


factor productivity. 


68. Indicators should distinguish between BEPS and real economic effects of current-law 


corporate income tax features. Indicators should focus on tax shifting due to BEPS, not real economic 


Idl 
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responses to tax rate differences that reflect the impact of current-law provisions adopted by legislators, 


including incentives to expand business operations in their country. Legislated or discretionary tax 


incentives can have an important impact on reported corporate income tax payments that reflect the 


location of real economic activity. The challenge in developing indicators is distinguishing between the 


economic effects and BEPS. However, artificial cross-border arrangements to exploit legislated differences 


in tax structures, including statutory tax rate differences, are considered BEPS. 


69. The initial BEPS indicators should be able to be refined with potential new data sources. Initial 


indicators will be based on currently available data for a large number of countries. New methodologies 


and data sources will be identified going forward to analyse the scale of BEPS and the effectiveness of 


countermeasures to reduce BEPS. In some cases the initial indicators could be calculated from new data 


sources which could provide more targeted and accurate information for estimating BEPS. 


70. Bad Indicators should be avoided; caveats should be highlighted. Almost as important as 


developing effective indicators of BEPS is the need to avoid using poor, imprecise and misleading 


indicators. Indicators should have a high signal-to-noise ratio. In other words, indicators should provide a 


high ratio of information about BEPS behaviours relative to real economic effects and other non-BEPS 


factors.  Any indicator will have limitations which should be highlighted. All indicators will require careful 


interpretation in analysing BEPS. 


71. Indicators should be simple, clear and timely. Indicators will be used by policymakers, so they 


should be simple, clear and well-described. However, their caveats and limitations should also be clearly 


noted. Where possible, indicators should not have significant time lags. 


72. Indicators should be adaptable to extended uses. Initial indicators may focus on the global 


perspective, but some indicators should have the potential to be extended to be used by individual countries 


or for specific industries. The development of disaggregated indicators should be considered in the 


indicator development process. 


Final Caution 


73. One of the biggest challenges to developing and interpreting indicators is that BEPS “taints” 


available measures of corporate income tax bases, financial accounting statements, and even national 


aggregate measures of economic activity in the corporate sector. This is a serious limitation that is difficult 


to overcome with current data and methodologies available for measuring BEPS. 


74. The data used to measure most of the indicators discussed in this paper unavoidably mix the 


influence of real economic activities, corporate income tax policies adopted to encourage business 


development, and BEPS. 


75. It is important to note that each indicator provides a single perspective of the scale or 


composition of BEPS based on currently available data. The indicators are not equivalent to coefficients in 


regression equations used to measure the responsiveness of BEPS to corporate income tax rate 


differentials. A regression equation is designed to take into consideration or “control for” the simultaneous 


impacts of other economic variables on BEPS. However, in most cases, the indicators do provide high-


level “controls” for some of the major non-BEPS factors through the use of ratios of tax variables to 


economic measures and differentials in tax measures between affiliates and their MNE worldwide group 


measures.  


76. These limitations must be kept in mind in interpreting the information that each indicator or 


combination of indicators provides in helping portray the magnitude of BEPS and evaluating progress over 
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time in reducing BEPS. It may be the case that, in the future, new and better data sources may help 


overcome some of these data limitations. 


List of Potential BEPS Action 11 Indicators 


77. Potential BEPS Action 11 Indicators are described in this section. The discussion for each 


indicator includes a description, the rationale for the indicator and the data source that can be used to 


estimate the indicator. The Annex includes more detailed information on the calculations involved in 


producing each indicator. Also included are some example calculations for selected indicators, using 


samples of existing available data. The sample data used to produce these calculations are affected by the 


considerable limitations of existing available data sources outlined in detail in Chapter 1. As a result, the 


example calculations are designed to be illustrative rather than definitive, as the insights that can be 


discerned from these examples are greatly affected by the limitations of the existing available data. Each 


example also contains a statement of some of the important issues in estimating and interpreting the 


indicator. 


78. This chapter proposes seven separate indicators that are presented in the following five 


categories: 


A. Disconnect between financial and real economic activities  


 1. Concentration of high levels of net foreign direct investment (FDI) relative to GDP 


B. Profit rate differentials within top (e.g. top 500) global MNEs 


 2. Differential profit rates compared to effective tax rates 


 3. Differential profit rates between low-tax locations and worldwide MNE operations 


C. Domestic vs. foreign profit rate differentials  


 4. Differential profit rates between MNE group domestic and foreign operations 


 5. Differential effective tax rates between MNE affiliates and comparable domestic firms 


D. Profit shifting through intangibles 


 6. Concentration of high levels of royalty payments received relative to R&D spending 


E. Profit shifting through leverage 


 7. Interest expense to income ratios of MNE affiliates in high-tax locations 


79. Indicators 1 and 6 are based on macro-level data on a country-by-country basis, while indicator 4 


is calculated from MNEs’ worldwide consolidated group accounting statements. Indicators 2, 3, 5 and 7 


are calculated from MNE, firm-level financial information from the ORBIS database
17


 for unconsolidated 


affiliates and/or worldwide consolidated groups. 


General Structure of the Indicators 


80. This section discusses general advantages, limitations, issues and possible extensions that apply 


generally to all the indicators discussed in this chapter. In addition, there are more specific comments about 


these dimensions in the introduction to the indicator categories. Finally, there are additional considerations 


that are discussed for specific indicators and in relation to the examples that are presented. 
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General advantages 


81. Some of the advantages of using indicators include the following: 


 Indicators can be calculated historically and on an annual basis to track the direction of changes in 


BEPS over time. 


 Some indicators can be updated relatively quickly from data available on a timely basis. 


 Indicators can be calculated in the future with more accurate, comprehensive data, while still 


tracking indicators using existing data. 


 Indicators can be calculated, refined and extended by academic and other researchers to improve 


the indicators’ ability to measure BEPS. This will contribute to the transparency of the process. 


 Use of multiple indicators recognises that there is no single metric currently available to precisely 


measure the scale of BEPS and changes in BEPS over time. When multiple indicators provide 


similar results, there may be more substantial evidence of the presence of profit shifting. 


General limitations 


82. While there may be additional limitations that apply to a particular indicator, there are several 


important limitations that apply more broadly to all of the indicators. These limitations need to be included 


in any discussion of the indicator results. 


 Non-tax economic factors are likely to explain a portion of the observed cross-country and over-


time variations in the indicators of BEPS. For example, both firm-level and aggregate data will be 


influenced by the economic cycle, which may contribute to the variation of the indicators over 


time, independent of BEPS. The indicators must be evaluated with this key limitation in mind. 


 There are important limitations related to the availability and quality of the reported data: missing 


affiliates in financial data, incomplete data, variation in how data is reported by country, changes in 


the way aggregate variables are measured over time (FDI, for example).  


General extensions 


83. There are common options for extending the indicator analysis that apply to all indicators: 


 Indicators are designed so that they can be calculated with currently available data or with new 


data sources that become available in the future. As more accurate and disaggregated data becomes 


available, the ratio of signal-to-noise for individual indicators is likely to improve.  


 One possibility for extension could be a combination of tax return information available to tax 


administrations with the publicly available financial information used in estimating the firm-level 


indicators. Tax administrations could use the combined information to estimate specific indicators 


and track the impact of BEPS countermeasures over time. 


 In developing specific indicators, single global indicators could be extended to specific countries or 


industries (e.g., firm-level data could be analysed by major industry). This disaggregation, if 


permitted by the data, could help control for some of the variation in real economic factors. 


84. The following five sections describe each of the seven potential indicators.  The formulas 


underlying each of the indicator calculations are included in Annex 2. 
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A. Disconnect between Financial and Real Economic Activities 


85. The indicator in this category uses macro (aggregate) data to develop an indirect indicator of 


BEPS using foreign direct investment (FDI) data. 


86. FDI measures cross-border investments by a resident of one country (direct investor) in an 


enterprise (direct investment enterprise) in another country. Importantly, the investments being measured 


are those representing a “lasting interest” in the investment enterprise. The included investments are 


between affiliates with at least a 10% ownership link. In other words, FDI measures investments by related 


parties. 


87. The indicator uses FDI stocks (positions) that represent the cumulative annual net investments of 


foreign direct investors in a country. In theory, the stock reflects all prior annual investments and 


disinvestments in a country. FDI stocks are reported separately for debt and equity direct investments. 


Specific considerations for indicators of financial and economic disconnects  


Strengths 


 Indicator based on important global economic variables which include BEPS financial flows. 


 Measures previously cited by many BEPS researchers. 


 Can be easily explained. 


Limitations 


 FDI information includes financial stocks, as well as stocks related to real economic activities. 


The indicator has to be carefully evaluated in reaching conclusions about the presence of BEPS. 


In addition, not all BEPS behaviours might be captured by FDI statistics. 


 Countries may be reporting transactions related to BEPS, such as transactions with special 


purpose entities, in different ways. This introduces cross-country variations in FDI based on 


reporting differences. 


Issues 


 FDI is measured relative to GDP. However, other real economic activity, such as trade flows 


(both imports and exports), and annual capital formation could be used in constructing the 


indicator. 


Indicator 1: Indicator of concentration of foreign direct investment 


Description: This macro-economic indicator is the ratio of the stock of net FDI (FDI stock owned by 


investors from OECD countries minus domestically-owned FDI stock in OECD countries) to a country’s 


GDP, a measure of real economic activity. The indicator compares the FDI ratio in the 15 countries with 


the highest ratios to the net FDI ratio in the rest of the 198 included countries.  


Rationale:  FDI measures cross-border investments among related enterprises. The stock of FDI includes 


both BEPS and real economic activity. Abnormally high concentrations of FDI to GDP in a country or 


group of countries may provide an indication of BEPS. 


Data source:  OECD Direct Investment Statistics. The data is the inward and outward FDI stock from and 


to OECD countries.  The FDI stock data is available for 213 countries identified in the OECD database. 
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Box 4. Example of Indicator 1:  Concentration of net foreign direct investment to GDP 


Background:  FDI financial flows related to BEPS are expected to result in a relatively high ratio of FDI stocks to GDP. 


Description:  This indicator compares the average net FDI stocks per euro of GDP in the top 15 countries with the 


same ratio for the remaining 198 countries.  A country’s net FDI stock equals total inbound FDI stocks minus total 
outbound FDI stocks.  The top 15 countries have ratios of at least 2.0. 


Data used:  The net FDI stock variable is total inbound FDI into 226 countries (in 2012) from investors located in 


OECD countries. The source is OECD FDI Statistics 2014. 


 


 
Results: 


 The net FDI indicator more than doubled between 2005 and 2012. 


 The 2012 value of the indicator shows that the amount of net FDI per euro of GDP in the top 15 countries 
was, on average, 96 times higher than the average ratio for the remaining 198 countries. The top 15 countries 
are mostly countries with no or low corporate income tax rates or preferential tax regimes. 


 The indicator suggests a concentration of FDI in a select group of countries that is disproportionate to the real 
economic activity (as measured by GDP) in these countries. 


 The top 15 countries in 2012 have an average net FDI stock that is 194% of the size of their GDP. In contrast, 
the average net FDI stock in the remaining countries averages only 2% of GDP. 


Figure 2.1 shows the average (weighted by GDP) net FDI to GDP ratios for the top 15 countries and the remaining 211 
countries. The values of the indicator are described for 2005 and 2012. 


Figure 2.1:  FDI stock to GDP ratio, 2005-2012 


 


Note: *198 remaining countries 
Source: OECD FDI Statistics 2014 


Table 2.1 presents the values of Indicator 5 for 2005-2012. 
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Table 2.1: Indicator 1, concentration of net FDI values, 2005-2012 


Year Indicator 1 


2005 36.8 


2006 35.4 


2007 36.4 


2008 31.1 


2009 41.0 


2010 44.0 


2011 42.1 


2012 97.0 


 
Caveats: 


 Net FDI positions include both real investment and purely financial transactions, including mergers and 
acquisitions, unrelated to current economic activity.  Only a portion of the financial transactions may be 
related to BEPS. The indicator cannot distinguish between BEPS and other transactions related to real 
economic activity, but a high indicator may flag potential BEPS. 


 Other measures of FDI (gross FDI position, annual FDI flows and return on FDI) are potential alternatives, 
which show other dimensions. Flows and returns are more volatile year-to-year. Gross FDI includes in-bound 
FDI, withoutout offsets for out-bound FDI. Net in-bound FDI has the advantage of focusing on the final resting 
point of FDI, but offsets might cause a loss of BEPS information in case of pure conduit countries. 


 The mixture of BEPS and real economic activity may vary between developing and developed countries. For 
example, developing countries with attractive investment climates may have relatively high FDI stock/GDP 
ratios. This needs to be taken into consideration in interpreting variations in the indicator across countries. 


 Given the mixture of BEPS and real economic impacts on this indicator, this may be viewed more as a 
“secondary” indicator than a “primary” indicator.  While the indicator may provide a global perspective, 
estimates for a single country should be used with caution. 


 The indicator uses the same group of top 15 countries in each year of the calculation. Additional analysis is 
needed to determine how to select the top group.    


 While the number of countries reporting FDI data has been fairly constant since 2005additional analysis is 
needed to determine how to treat changes in the composition of the 15 country group over time. 


 The indicator can be refined as new information becomes available, such as the separate reporting of FDI for 
special purpose entities and mergers and acquisitions.  


 


B. BEPS Indicators Based on Within MNE Profit Rate Differentials 


Overview 


88. The two indicators in this category are calculated using unconsolidated affiliate and consolidated 


worldwide group financial statement information.  Each of the two indicators is constructed as a relative 


measure. For example, the indicators compare profits (i.e., pre-tax net income) to a measure of economic 


activity, such as a firm’s assets (defined as “profit rates”), or profit rates for different groups of firms, for 


example, profit rates in lower-tax and higher-tax locations determined by effective tax rates (i.e., income 


tax expense divided by pre-tax income).
18


 


89. The use of ratios of profit rates to measures of economic activity recognises that BEPS is 


characterised by a disconnect between where profit is reported and where the economic activity generating 


that profit occurs. 
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90. The denominator in the profit rate, the economic activity variable, could be measured by various 


inputs (e.g., assets, employment, labour compensation, operating expenditures) or a measure of output 


(e.g., sales). The indicators presented here use assets to measure economic activity. However, as the 


indicators are developed, different measures of economic activity can be tested, if data is available, to 


determine the variable for economic activity that provides the most reliable indicator. 


Box 5. How should economic activity be defined? 


There is no single best measure (conceptually or reported) from publicly-available firm data that summarises where the 
economic activity (“value added”) of a firm occurs for use in the profit rate calculations. While value added by a 
company is the most comprehensive measure of the economic activity of a firm, it can only be calculated indirectly 
from data available from financial statements. In the public reports, all of the metrics are reported where the entity is 
incorporated, not where the assets and employment are located, or where the customers are located: 


 Assets are most directly related to the use of capital that generates the net income subject to the corporate 
income tax. However, asset measures in financial statements generally tend to significantly understate the 
value of intangible assets, a major contributor to MNE worldwide income. Firm assets also exclude the value 
of public infrastructure and other government provided services which are part of a fully-specified production 
function. Assets include those financed by both equity and debt, while corporate income tax is generally on 
net equity income. 


 Employment is directly related to labour costs, a second component of value added created by the capital and 
labour used by a firm. However, labour costs are subtracted in determining net income and are not in the 
taxable corporate net income base. 


 Sales may be an indirect measure of the contribution of both labour and capital to value added, but it includes 
revenue paid to suppliers in addition to the income paid to capital and labour. Sales are the firm’s total sales, 
but are not reported where the customers are located. It should also be noted that the value of sales can be 
distorted by BEPS through transfer pricing. 


 Operating expenditures may be a useful measure of economic functions in some cases such as service 
industries.  The value may be distorted by BEPS through transfer pricing. 


 


91. The indicators in this category differ primarily in the groups of firms used to compare profit 


rates. The different groups used in the two indicators are: 1) MNE affiliates in higher-tax and lower-tax 


countries, and 2) combined affiliates in lower-tax countries vs. the MNE’s worldwide operations. For each 


indicator, tax variables are used to either identify groups or to compare profit rates directly to effective tax 


rates (ETRs) in the calculation of the indicators. 


Specific considerations for profit rate indicators  


Strengths 


 Indicators use backward-looking financial ETRs, not statutory rates. 


 Firm-level data can be used to help control for non-BEPS influences that are specific to an 


unconsolidated affiliate or entity, although non-tax factors will still affect the indicator. 


 Using both MNE group and affiliate-level data in calculating an indicator holds many of the 


MNE-specific, non-tax factors constant, which may assist in  segregating BEPS effects from real 


economic effects. 


 Based on the theory of profit shifting driven by tax rate differentials across locations, this 


construct is similar to the approach used in academic studies of income shifting opportunities. 







 36 


Limitations 


 Measures are dependent on available financial reporting data, so may not have information for all 


affiliates and may have limited geographic coverage. Financial statement data is primarily limited 


to public corporations, not privately-held corporations or partnerships. 


 The profit rate is calculated based only on assets, and is not adjusted for functions and risks. 


 The calculations of profit rates require information on tax expense, pre-tax income and assets. 


The availability of this information may vary for MNE affiliates within a single country, as well 


as across countries due to variations in reporting requirements. 
 Information on the economic factors may have data issues (e.g., most intangibles are not in total 


assets). 


 The tax variable (average effective tax rates) is calculated from reported financial statement 


income tax expense (current tax expense plus deferred tax expense), not actual taxes paid or tax 


liability on current-year income.     


 These indicators provide only indirect evidence of BEPS. Reported tax expense (or actual taxes 


paid, if available) already includes the effects of BEPS and non-BEPS, resulting in lower 


reported taxes in higher-tax countries and higher reported taxes in lower-tax countries. The net 


reduction in worldwide taxes of MNEs, either from shifting income among countries with 


different tax rates or from the net reduction of reported worldwide taxable income, is not directly 


measured in the indicator. 


 Publicly-available information is based on accounting data, not tax variables, and may not have 


the measure of economic activity that is of interest in constructing an indicator (e.g., country of 


incorporation may not be the country of tax residence). 


Issues  


 Averages may obscure the behaviour of a subset of companies that are undertaking BEPS. Where 


available, the distribution of the indicator values could be examined for the influence of 


significant “outliers.” 


Possible extensions 


 Where available, substitute tax-return data compiled by tax administrations for firm-level 


financial statement data. 


 Expand to a larger list of top corporations over time. 


 Possibly include a random sample of smaller companies from similar sectors. This could provide 


additional insights into differences in BEPS behaviour by size of firms. 


 Consider indicators, if data is available, disaggregated by country or industry. 


 Conditional on data availability, alternative measures of economic activity, such as labour 


compensation, employees, operating expenditures or sales could be used in calculating profit 


rates.  


The following sections describe the two indicators in detail. 


Indicator 2:  High profit rates of low-taxed affiliates of top global MNEs 


Description:  This indicator shows the percentage of income earned by affiliates in lower-tax countries 


with higher profit rates, by comparing the profit rate (i.e., profits/assets) to the ETR (i.e., tax 


expense/profit) of MNE affiliates for top global MNEs. 
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For each affiliate, a differential profit rate is compared to the affiliate’s differential ETR. The profit rate 


differential is the difference between the affiliate’s profit rate and its MNE group worldwide profit rate; the 


ETR differential is the difference between the affiliate’s ETR and its MNE group worldwide ETR.     


When BEPS occurs, it is expected that the profit rate differential in lower-tax affiliates will be positive. In 


other words, profit rates of the affiliates will exceed the worldwide profit rate of the MNE. In terms of 


ETRs, it is expected that the ETR differential will be negative, where BEPS is occurring, because the 


affiliate’s ETR will be less than the MNE’s worldwide ETR. 


Rationale:  This indicator uses affiliate-level data to estimate what percentage of the total pre-tax income 


reported in the sample is reported by lower-tax, higher-profit affiliates. “Lower-tax” affiliates are affiliates 


with ETRs that are less than the MNE group’s ETR and “higher-profit” affiliates have profit rates that 


exceed the worldwide MNE group’s profit rates. Indicator 2 focuses on the percentage of total reported 


income being earned by those lower-tax, higher-profit affiliates. 


Data source:  Unconsolidated affiliate and worldwide consolidated group financial statement information 


for the top 250 global MNEs reporting information is needed to calculate the indicator. 


Box 6. Example of Indicator 2: High profit rates of low-taxed affiliates 


Background:  BEPS involves shifting profits from affiliates in high-tax countries to affiliates in low-tax countries. 


Description:  This indicator summarises the relationship between the profitability of MNE affiliates in a country and 


their ETRs. The indicator is equal to the share of total pre-tax income in the sample reported by affiliates in higher-
profit, lower-tax countries. In Figure 2.2, the affiliates that are in the lower-tax, higher-profit category and are 
represented by the shaded area in the southeast quadrant of the graph. 


Data used:  The calculation uses financial information on tax expense, pre-tax profits, and assets from financial 


reports for 250 of the top global MNEs (by sales) and their affiliates. The calculations are done for over 2,300 country-
level affiliate groups that include over 10,000 affiliates.  Financial groups are not included. 


Results: 


 In 2011, lower-tax, higher-profit affiliates accounted for 45% of the total income reported by all affiliates in the 
sample. This is the value of the indicator. These affiliates accounted for 33% of total affiliates. 


 The affiliate groups in the northwest quadrant, higher ETRs and lower profit rates, accounted for only 7% of 
the total income. If BEPS is occurring, a portion of the income in this quadrant and in the northeast quadrant 
may have been shifted to the southeast quadrant (lower-tax, higher-profit affiliates). 


 The value of the indicator increased by 32% between 2007 and 2011. 


Figure 2.2 explains the indicator in terms of the four quadrants in the diagram. The lower-right quadrant is the area 
indicating potential BEPS. This is the quadrant that includes affiliate groups with lower ETRs and higher profits, relative 
to the worldwide MNE measures. The figure also identifies the percentage of total affiliate pre-tax income reported in 
each quadrant. For example, affiliate groups in the southeast quadrant account for 45% of the total income in 2011. 
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Figure 2.2: Illustration of Indicator 2, high profit rates of low-taxed affiliates 


 


 


Caveats: 


 While the indicator partially controls for differences in the profitability of affiliates, by comparing them to their 
MNE’s worldwide profitability, it cannot differentiate between higher profit rates due to BEPS and higher profit 
rates possibly needed to ensure competitive after-tax rates of return on investments. 


 The indicator does not control for or hold constant other factors that influence BEPS, including variation in 
affiliate characteristics, such as size and industry. 


 


Indicator 3:  High profit rates of MNE affiliates in low-tax locations   


Description:  For the top global MNEs, this indicator compares the profit rate (i.e., profits/assets) of MNE 


affiliates in low-tax rate locations (countries) with the MNE’s worldwide profit rate. Low-tax countries are 


defined as countries with the lowest affiliate ETRs, accounting for 20% of the MNE group’s worldwide 


assets.
19


 


Rationale:  This indicator uses both group and firm-level financial data of the largest global MNEs to 


show the extent to which reported profits differ between low-tax rate locations and the profit rate of the 


worldwide group. 


An index number above one shows that affiliates in low-tax rate countries have higher reported profit rates 


than the worldwide rate for their MNE group, which could be an indication that profit shifting into low-tax 


rate locations is occurring. A higher number is a stronger indication. 


Data source:  Global financial statement report information of MNEs and their affiliates. Databases of top 


public corporations (e.g., top 250 or 500 global MNEs) for which financial data are available for the 


affiliates, can be used to calculate the indicator. 
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Box 7. Example of Indicator 3: High profit rates of MNE affiliates in lower-tax locations 


Background:  The presence of BEPS is expected to result in relatively high profit rates in relatively low-tax locations.   


Indicator 3 defines relatively low-tax locations in terms of the country-by-country distribution of a MNE group’s 
worldwide assets. 


Description: This indicator compares the profitability of a MNE’s affiliates in lower-tax countries to the profitability of 


the MNE’s worldwide operations. Affiliates’ ETRs (weighted by assets) are calculated for each country where a MNE 
has affiliates; countries are ranked by ETR for each MNE.   Profit rates are calculated for lower-tax locations, defined 
as countries with the lowest ETRs that account for 20% of the MNE group’s worldwide assets.  The relative profi tability 
of a MNE’s affiliates in lower-tax countries is the profit rate in these countries divided by the MNE’s worldwide profit 
rate.  The indicator is the weighted (by assets) average profit rate ratio over all MNEs in the sample. 


Data used:  The calculation uses financial information on tax expense, pre-tax profits, and assets from financial 


reports for 250 of the top global MNEs and their affiliates. The calculations are done for over 170 MNE groups and 
their 10,000 affiliates. 


Results: 


 In 2011 profit rates of affiliates in lower-tax countries of 171 of the largest MNEs were on average almost 
twice as high as their worldwide MNE group’s profit rates (ratio of 2.0). 


 For the same year, the top 25% of the MNEs, ranked by relative profit rates, had ratios exceeding 2.4; the 
ratio exceeded 4.4 for the top 10% of the MNEs. 


 The indicator increased by 3% between 2007 and 2011. 
 


Table 2.2 summarises descriptive statistics for 2007 and 2011. 


Table 2.2: Example of Indicator 3: high profit rates of MNE affiliates in lower-tax locations 


  2007 2011 


Indicator 3 1.9 2.0 


Highest 25% have ratios above 1.9 2.4 


Highest 10% have ratios above  3.2 4.4 


Caveats: 


 Relatively high profit rates in lower-tax countries may reflect differences in real economic activity for affiliates 
in lower-tax countries relative to the MNEs’ worldwide operations, but a significantly higher profit rate in lower-
tax countries is a potential indication of BEPS. 


 There are MNEs in the database that may have relatively low indicator values because of missing affiliates 
with relatively high profit rates. In these cases, the potential for BEPS may be understated. 


C. Domestic vs. Foreign Profit Rate Differentials 


Overview 


92. The two indicators in this category compare domestic and foreign profit rate differentials to 


backward-looking effective tax rates (ETRs) for domestic and foreign firms. Indicator 4 uses worldwide 


consolidated financial statement data and Indicator 5 uses affiliate-level unconsolidated financial statement 


data. 


Indicator 4:  Profit rates compared to effective tax rates for MNE domestic and foreign operations  


Description:  For the top global MNEs, this indicator compares the profit rate (i.e., profits/assets) 


differential between the MNE’s domestic and foreign operations to the MNE’s ETR (i.e., tax 
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expense/profits) differential between domestic and foreign operations.
20


  The differentials are measured as 


the difference between the domestic and foreign values; both differentials can be positive or negative.  


The indicator is the correlation coefficient between the MNE domestic/foreign profit rate differentials and 


the domestic/foreign ETR differentials. 


Rationale:  This indicator uses worldwide consolidated financial statement information for both domestic 


and foreign operations of the top global MNEs. It shows the extent to which the reported profitability of 


domestic operations is less than the profitability of the MNE’s foreign operations in countries where the 


ETR on domestic operations is higher than the ETR on foreign operations. A negative correlation between 


the profit rates and ETRs is an indication of BEPS.  


Data source:  The profit rates and ETRs are calculated from MNE worldwide consolidated financial data, 


where domestic and foreign operations are reported separately, for the top global MNEs. Consolidated 


worldwide data eliminates double counting of net income among affiliates and includes total worldwide 


profits and taxes. 


Box 8. Example of Indicator 4:  Profit rates relative to ETRs, MNE domestic vs. global operations 


Background:  BEPS results in profits being shifted from higher-tax to lower-tax countries. BEPS can involve the 


shifting of profits from a MNE parent’s country if the domestic ETR is higher than the foreign ETR. A negative 
correlation between the domestic and foreign measures of profitability and ETRs is an indication of BEPS. 


Description:  This indicator examines the relationship between the profit rate and ETR differentials for the domestic 


and foreign operations for the top global MNEs. 


Data used:  The indicator value was estimated for the years 2007 to 2009 using consolidated financial statements. 


The illustrative calculations are estimated for the nine MNEs (out of 25 examined in detail) that had the needed 
financial information to separately identify a MNE’s domestic and foreign operations. 


Results: 


 Higher ETR differentials are associated with lower profit rate differentials, which may reflect that profits are 
shifted out of countries where MNE domestic operations face relatively high ETRs. 


 There is a negative correlation between the domestic and foreign measures of profitability and ETRs of 
companies in the sample for each of the years calculated. Such a negative correlation is an indication of 
BEPS. 


 The correlation coefficient between the profit and ETR differentials varies in value from -0.25 to -0.59. 


Table 2.3 presents illustrative values for Indicator 4. 


Table 2.3:  Indicator 4 values, 2007-2009 


Year Value of  


 Indicator 4 


2007 -0.25 


2008 -0.59 


2009 -0.38 


Figure 2.3 plots the values for the profit rate differentials on the horizontal axis and the ETR differentials on the vertical 
axis for all three years. To the right of the zero point (the origin) along the X axis, the profit rate of the MNE’s domestic 
operations is larger than the profit rate of the MNE’s foreign operations and the differential is positive. To the left along 
the X axis, the domestic profit rate is less than the foreign profit rate and the differential is negative. In the positive 
range of the Y axis, the ETR of the domestic operations exceeds the ETR of the foreign operations, and the differential 
is positive. In the negative range of the Y axis, the domestic ETR is less than the foreign ETR and the differential is 
negative. In the presence of BEPS, these two differentials would have opposite signs. While the negative relationship 
between the differentials is evident in the plot, it also shows the wide variation in differentials in the sample. 
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Figure 2.3:  Plot of differential (domestic minus foreign) profit rates and ETRs for selected MNEs,  
2007 – 2009 


 


Caveats: 


 This indicator requires worldwide financial reporting data for both domestic and foreign MNE operations. 
Publicly available MNE financial reports vary significantly in how, and if, the worldwide information is reported 
separately for domestic and foreign operations. This somewhat limits the number of MNEs that can be 
included in this indicator using currently available financial reports. 


 As is the case for each of the indicators estimated using MNE and affiliate financial reporting data, total tax 
expense data used to estimate this indicator can differ substantially from the taxes actually paid. (See 
discussion in Chapter 1.) 


 The profitability of domestic and foreign operations will vary by the composition of activities that may involve 
different degrees and types of capital and labour intensity. 


 The correlation coefficient only captures the strength of the relationship between ETR and profit rate 
differentials.  It is not an estimate of the slope of the relationship in a regression equation. 
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Indicator 5:  Effective tax rates of MNEs compared to comparable domestic firms 


Description:  This indicator compares the ETRs of affiliates of top global MNEs in a country with 


matched, comparable domestic-only firms in the same country. 


This indicator is calculated using a database of public corporations that includes financial data for both 


MNE affiliates and domestic-only firms. “Comparable” firms are defined as firms with similar country, 


industry, size, and other firm-specific characteristics. The comparables are identified by a propensity score 


or regression methodology designed to match similar MNE affiliates and domestic-only firms.
21


 


For a representative sample of comparably matched firms, ETRs are calculated for each included firm. The 


indicator compares the ETR of a foreign affiliate to the ETR of the matched domestic-only firm. A value 


below one is a possible indication of BEPS operating through hybrids and possibly other BEPS channels 


that create a mismatch between financial income and taxable income. It will show whether MNE affiliates, 


that may have greater opportunities for BEPS, have a lower ETR, estimated from financial information, 


than comparable domestic-only firms. 


Rationale:  This indicator uses unconsolidated data to measure whether MNE affiliates have lower ETRs 


than the ETRs of 100% domestic companies. To the extent that this indicator shows lower ETRs for MNE 


affiliates relative to domestic-only firms, it would provide insight into a possible competitive disadvantage 


for domestic firms due to BEPS. 


Data source:  MNE affiliate and domestic-only unconsolidated financial statement information is used to 


calculate the indicator. 


Box 9. Indicator 5: Effective tax rates of MNE affiliates compared to comparable domestic firms 


Example:  Illustrative calculations for this indicator have not been made. While unconsolidated financial statement 


information used in several other indicators is the beginning point for the calculation of this indicator, the database has 
to be expanded to include domestic-only firms, not just affiliates of MNEs.  


Caveats: 


 Lower ETRs of comparable MNE affiliates may be due to legislated or negotiated tax preferences or real 
economic differences that are not being held constant in the matching process. In this case, the indicator 
mixes BEPS with these other factors. 


 Many affiliates of top global MNEs may not be able to be strongly matched to a domestic comparable due to 
unique characteristics of MNE affiliates (i.e., global business networking, more significant economies of scale, 
or ownership of intangibles). Given the particular characteristics of MNEs, it may not be possible to find 
comparable domestic firms for every affiliate of the top global MNEs. 


 The matching procedure is an important step in developing this indicator. For this reason, the matching 
procedure will be more fully described in the final indicator analysis. 
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D. Profit Shifting Through Intangibles 


93. The indicator in this category provides an indirect measure of BEPS related to intangible 


property. The indicator is based on macro-data on royalty payments.  


Indicator 6:  Concentration of royalty payments relative to R&D expenditures 


Description:  This indicator combines balance of payments information on royalty payments received by a 


country and information on the country’s current R&D expenditures.
22


 The indicator compares the average 


ratio of royalties received to R&D expenditures for the five countries with the highest ratio to the same 


ratio for the other countries in the sample. 


Rationale:  Transferring intellectual property from a higher-tax country where R&D takes place to a 


lower-tax country is one channel facilitating BEPS, and occurs through cross-border royalty payments to 


the low tax jurisdiction. The size of these royalty inflows relative to current R&D expenditures may 


indicate BEPS. A high value of the indicator suggests that the income stream from intellectual property 


received in the top five countries is significantly higher, relative to other countries, than would be expected 


given the actual R&D expenditures in these countries.  


Data source:  Balance of payments and R&D expenditures from the World Bank, World Development 


Indicators. 


Box 10. Example of Indicator 6:  Royalties received compared to R&D spending 


Background:  The transfer of intellectual property (IP) from high-tax countries where it is developed to low-tax 


countries after development may facilitate BEPS. It results in lower royalty receipts per euro of R&D spending in the 
country where the IP was developed and higher receipts per euro of R&D spending in the country to which the IP was 
transferred. 


Description:  This indicator compares royalties received to R&D spending in the five countries with the highest ratios 


to the average ratio in the remaining countries. Abnormally high royalty/R&D spending values may indicate BEPS. 


Data used:  Balance of payments and R&D expenditures from the World Bank, World Development Indicators. 


Results: 


 In 2011, the top five countries received 1.12 euros per euro of R&D spending. The remaining countries 
received only 0.19 euros per euro of R&D spending. 


 As a result, the royalties/R&D spending ratio for the top five countries was 600% of the same figure for the 
remaining 54 countries included in the sample. 


 The indicator value doubled between 2005 and 2012. 


Figure 2.4 provides illustrative calculations for Indicator 6 over the 2005-2012 period. The diagram compares the 
values of the royalties to R&D spending ratios for the top five countries and the remaining 54 countries for which data 
is available. 
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Figure 2.4:  Illustration of Indicator 6, ratio of royalties to R&D expenditure, top  
five countries relative to other countries, 2005-2012 


 
Note: The remaining countries group includes 54 other countries. 
Source: World Bank, World Development Indicators. 


Table 2.3 lists the estimated annual indicator values. 


Table 2.4:  Estimated annual indicator values 


Year Indicator 6 


2005 2.9 


2006 2.6 


2007 2.6 


2008 2.5 


2009 2.7 


2010 4.3 


2011 5.8 


2012 5.8 


 
Caveats: 


 The number of countries with data available to calculate this indicator varied significantly over the eight-year 
period, ranging from 32 to 69. Differences across time may be partly due to the changing composition of 
countries. As a more consistent time series of data becomes available, the signal-to-noise ratio may improve. 
Alternatively, the time series could be adjusted for changes in coverage. 


 A limitation of this indicator is that current income from intellectual property could be the result of R&D 
expenditures in prior years. The indicator currently does not include any adjustment for this time lag. 


 Although this indicator cannot directly distinguish between BEPS and real economic activity, the very high 
ratios of royalties received to R&D spending in a handful of countries is a potential indication of BEPS. 
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E. Profit Shifting Through Interest 


The indicator in this category looks at the use of interest payments on debt of MNEs and their affiliates that 


may be a source of BEPS. 


Indicator 7:  Interest expense to income ratios of MNE affiliates in countries with above average 


statutory tax rates 


Description:  This indicator shows the above-average interest to income ratio by MNE affiliates with 


relatively high interest-to-income ratios located in higher-tax countries. The interest-to-income ratio is 


defined as interest paid divided by EBITDA.
23


 


Interest to income ratio differentials are calculated for each affiliate of the top 250 global MNEs.  The 


interest ratio differential is the difference between an affiliate’s interest-to-income ratio (which includes 


both third-party and related-party interest) and its MNE group’s worldwide consolidated interest-to-income 


ratio.  Higher-tax countries are defined as countries with combined national and subnational statutory tax 


rates (STRs) above the average (weighed by EBITDA) for all included MNE affiliates.   


When BEPS occurs through interest deductions, it is expected that the interest-to-income ratio differential 


in countries with STRs above the average will be positive.  In other words, the ratio of interest-to-income 


of the affiliates will exceed the worldwide MNE group’s interest-to-income ratio.       


Rationale:  This indicator uses affiliate-level and consolidated financial reporting data to estimate what 


percentage of the total gross interest paid by affiliates in the sample is reported by affiliates with  positive 


interest-to-income ratio differentials located in countries with STRs greater than the average STR.  


Affiliates with relatively high interest-to-income ratios have combined external and internal interest paid to 


income ratios that exceed the same ratio (with external interest paid only) for the worldwide MNE group.  


With BEPS, a large share of total interest paid is expected to be reported by affiliates with interest to 


income ratios above their worldwide group’s ratio and located in countries with STRs above the weighted 


average.   


Data source:  Unconsolidated affiliate and consolidated MNE group financial statement information was 


used to estimate the indicator, where information was available. 


Box 11. Example of Indicator 7:  Interest-to-income ratios of MNE affiliates in locations with above average 
statutory tax rates 


Background:  The presence of above-average interest-to-income ratios of affiliates located in countries with statutory 


tax rates (STRs) above the weighted average indicates BEPS through excess interest deductions that shift income 
from higher-tax to lower-tax countries. 


Description:  This indicator measures the excess interest-to-income ratio reported by MNE affiliates with relatively 


high interest-to-income ratios located in countries with STRs above the weighted average. 


Data used:  The indicator value was estimated using affiliate-level and consolidated financial information on interest 


paid and EBITDA for just over 10,000 affiliates of the top 250 global MNEs. The STRs of the affiliates are from OECD 
information on national plus subnational statutory corporate income tax rates. 
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Results: 


 For the affiliates with high interest-to-income ratios in higher tax rate countries, the interest-to-income ratio 
was 29% in 2011.  In other words, interest expense accounted for 29% of their pre-tax income before interest, 
depreciation and amortisation expenses. This ratio exceeds the average interest-to-income ratio of (10%) for 
all of those affiliates by 19 percentage points, the value of the indicator. The affiliates are represented in the 
shaded, northeast quadrant of Figure 2.5. 


 45% of the total interest expense of all affiliates in the sample in 2011 was from affiliates with interest-to-
income ratios in excess of their MNE’s worldwide consolidated ratio, and located in countries with STRs 
above the average. 


Figure 2.5: Example of Indicator 7, interest-to-income ratios of MNE affiliates in higher-tax locations 


 


Caveats: 


 The indicator is calculated using gross interest expense as reported in financial statements. If additional data 
becomes available, net interest expense could be used in the calculation.  Financial firms are not included in 
the calculation of this indicator. 


 The interest expense to income leverage ratio is designed to measure one channel of BEPS, the use of 
excess interest expense deductions to shift profits from higher-tax to lower-tax locations. It is not an indicator 
of other BEPS behaviours. 


 The indicator focuses on affiliates’ related-party and third-party interest expense relative to their groups’ third 
party interest expense.  It does not control for the general corporate tax issue of the double taxation of 
corporate equity and the deductibility of interest expense. 
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Indicators considered but not included 


94. A number of additional indicators were examined but not included in the indicator dashboard. In 


addition, there were suggestions for possible indicators that could not be estimated due to the lack of 


currently available data. Examples of indicators that were considered but not included are: 


 Profit rate differentials for global MNEs, high-tax vs. low-tax locations. 


 Forward-looking average effective tax rates for representative taxpayers based on financial 


characteristics of corporate income tax filers. It was not clear how impacts of BEPS on the 


representative taxpayers could be aggregated to derive an indicator metric.   


 Forward-looking average or marginal effective tax rates for hypothetical taxpayers on new 


investments.   


 Concentration of high levels of FDI flows relative to real GDP (inflow of FDI owned by OECD 


foreign investors into a country/the country’s GDP). 


 Concentration of high levels of royalty payments (royalty payments received/GDP in receiving 


country). 


 Concentration of FDI leverage. 


 Concentration of high levels of patents developed outside of country (patents owned by residents 


of a country that have been invented in another country/total patents filed in the country). 


 Concentration of FDI related to special purpose entities (SPEs) relative to GDP in a receiving 


country, due to lack of available data. 


 Tax gap measures based on the comparison of national income account corporate data and reported 


taxable corporate income taxes.  This measure is currently only available for several countries and 


includes the impact of significant non-BEPS factors. 


 BEPS estimates based on extrapolations of current-law tax audit assessments using a definition of 


no or low-tax rate countries based on statutory corporate income tax rates. 


95. The main reasons these indicators were not included were problems with the data that was 


available and/or difficulty in distinguishing between real economic effects and BEPS.  
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Questions for Consultation 


96. Feedback on the following specific questions would be helpful in constructing, describing, and 


evaluating the BEPS indicators. 


 For indicators that use a specific group of countries (e.g., top 15 countries) or different groups of 


firms (e.g., global top 250 companies), how should changes over time in the composition of the 


groups be handled?  While maintaining the same composition over time ensures year-by-year 


comparability, annual changes in the composition would result in a more representative measure of 


the current value of an indicator. 


 How could information about the distribution of observations used in calculating an indicator be 


provided as part of any analysis?  


 How should the results be reported?  Depending upon data availability, the indicator values may be 


reported globally, by country, by industry or other categories. 


 Should any of the included indicators be dropped?  What additional potential indicators could be 


included? 


 The indicators based on consolidated and unconsolidated tax and financial data have been 


calculated using the data as reported. This includes, in some cases, using negative values for 


reported net income and tax expense. It also means that “outliers” are being used in the 


calculations. 


o Is this a reasonable approach in dealing with the limitations of reported data? 


o Are there suggestions on systematic ways to deal with extreme outliers? 


o Should affiliates reporting financial statement losses be included or excluded?  If included, 


how should negative values be handled? 


 Will the suggested set of indicators when considered together provide sufficient information for a 


strong indication of BEPS?  If not, what indicators should be added or modified? 
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Annex 2 


 


FORMULAS FOR CALCULATING INDICATORS 


Indicator 1: Concentration of net foreign direct investment (FDI) 


1. Year 2012 was chosen as a base year for Indicator 1. OECD FDI Statistics was the source of data 


on FDI. 


2. An inward FDI position of partner country i (iFDIi) is calculated as the sum of outward FDI 


positions from all available OECD countries to partner country i in 2012, as shown in the 


following equation, where oFDIpi,j is outward FDI position reported by OECD country j to partner 


country i and N is the number of OECD countries.  If the partner country is an OECD country, 


only FDI positions from the other 33 OECD countries are taken into account. 


𝑖𝐹𝐷𝐼𝑖 = ∑ 𝑜𝐹𝐷𝐼𝑝𝑖,𝑗


𝑁


𝑗=1


 


3. An outward FDI position of partner country i (oFDIi) is calculated as the sum of inward FDI 


positions of all available OECD countries from partner country i in 2012, as shown in the 


following equation, where iFDIpi,j is inward FDI position reported by OECD country j from 


partner country i and N is the number of OECD countries. 


𝑜𝐹𝐷𝐼𝑖 = ∑ 𝑖𝐹𝐷𝐼𝑝𝑖,𝑗


𝑁


𝑗=1


 


4. A net FDI position of partner country i (net FDIi) is calculated as the difference between the 


inward FDI position and outward FDI position. 


𝑛𝑒𝑡 𝐹𝐷𝐼𝑖 = 𝑖𝐹𝐷𝐼𝑖 − 𝑜𝐹𝐷𝐼𝑖 


5. The net FDI to GDP ratio is calculated for each partner country i. 


𝑛𝑒𝑡 𝐹𝐷𝐼 𝑡𝑜 𝐺𝐷𝑃 𝑟𝑎𝑡𝑖𝑜𝑖 =
𝑛𝑒𝑡 𝐹𝐷𝐼𝑖


𝐺𝐷𝑃𝑖
 


6. Partner countries are ranked by their net FDI to GDP ratios. The 15 countries with the highest net 


FDI to GDP ratios are selected and the weighted average net FDI to GDP ratio for those 15 


countries (net FDI to GDP ratiotop15) is calculated. The weighted average net FDI to GDP ratio for 


the remaining partner countries (net FDI to GDP ratiorest) is calculated where n is the total number 


of partner countries reported by OECD countries. 


𝑛𝑒𝑡 𝐹𝐷𝐼 𝑡𝑜 𝐺𝐷𝑃 𝑟𝑎𝑡𝑖𝑜𝑡𝑜𝑝15 =
∑ 𝑛𝑒𝑡 𝐹𝐷𝐼𝑖


15
𝑖=1


∑ 𝐺𝐷𝑃𝑖
15
𝑖=1


 


𝑛𝑒𝑡 𝐹𝐷𝐼 𝑡𝑜 𝐺𝐷𝑃 𝑟𝑎𝑡𝑖𝑜𝑟𝑒𝑠𝑡 =
∑ 𝑛𝑒𝑡 𝐹𝐷𝐼𝑖


𝑛
𝑖=16


∑ 𝐺𝐷𝑃𝑖
𝑛
𝑖=16
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7. The indicator for 2012 is calculated as the ratio of net FDI to GDP ratio of the top 15 countries to 


the ratio of net FDI to GDP ratio of the remaining countries. 


𝐼𝑛𝑑𝑖𝑐𝑎𝑡𝑜𝑟 =
𝑛𝑒𝑡 𝐹𝐷𝐼 𝑡𝑜 𝐺𝐷𝑃 𝑟𝑎𝑡𝑖𝑜𝑡𝑜𝑝15


𝑛𝑒𝑡 𝐹𝐷𝐼 𝑡𝑜 𝐺𝐷𝑃 𝑟𝑎𝑡𝑖𝑜𝑟𝑒𝑠𝑡
 


8. Steps 2 to 5 are repeated for other years with the same top 15 countries identified in 2012 even if 


the countries are not the countries with the highest net FDI to GDP ratios in the other years. 


 


Indicator 2: High profit rates of low-taxed affiliates of top global MNEs 


A. For all affiliates of MNE 1 and a given year, profit rate differentials are calculated as follows. 


1. For affiliate i, the profit rate (profit ratei,MNE1) is calculated as pre-tax income of affiliate i 


divided by assets of affiliate i. 


𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒𝑖,𝑀𝑁𝐸1 =
𝑝𝑟𝑒  ‐ 𝑡𝑎𝑥 𝑖𝑛𝑐𝑜𝑚𝑒𝑖,𝑀𝑁𝐸1


𝑎𝑠𝑠𝑒𝑡𝑠𝑖,𝑀𝑁𝐸1
 


2. The global profit rate for MNE 1 (profit rateg,MNE1) is calculated as MNE’s consolidated pre-


tax income divided by MNE’s consolidated assets. 


𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒𝑔,𝑀𝑁𝐸1 =
𝑝𝑟𝑒  ‐ 𝑡𝑎𝑥  𝑖𝑛𝑐𝑜𝑚𝑒𝑔,𝑀𝑁𝐸1


𝑎𝑠𝑠𝑒𝑡𝑠𝑔,𝑀𝑁𝐸1
 


3. The profit rate differential of affiliate i (profit rate diffi,MNE1) is calculated as the difference 


between the affiliate i’s profit rate and MNE 1’s global profit rate. 


𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒 𝑑𝑖𝑓𝑓𝑖,𝑀𝑁𝐸1 = 𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒𝑖,𝑀𝑁𝐸1 − 𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒𝑔,𝑀𝑁𝐸1 


B. For all affiliates of MNE 1 and the given year, effective tax rate differentials are calculated as 


follows. 


1. For affiliate i, the effective tax rate (ETRi,MNE1) is calculated as affiliate i’s tax expense divided 


by affiliates i’s pre-tax income. 


𝐸𝑇𝑅𝑖,𝑀𝑁𝐸1 =
𝑡𝑎𝑥 𝑒𝑥𝑝𝑒𝑛𝑠𝑒𝑖,𝑀𝑁𝐸1


𝑝𝑟𝑒  ‐ 𝑡𝑎𝑥 𝑖𝑛𝑐𝑜𝑚𝑒𝑖,𝑀𝑁𝐸1
 


2. The global effective tax rate for MNE 1 (ETRg,MNE1) is calculated as MNE 1’s consolidated tax 


expense divided by MNE 1’s consolidated pre-tax income. 


𝐸𝑇𝑅𝑔,𝑀𝑁𝐸1 =
𝑡𝑎𝑥 𝑒𝑥𝑝𝑒𝑛𝑠𝑒𝑔,𝑀𝑁𝐸1


𝑝𝑟𝑒  ‐ 𝑡𝑎𝑥 𝑖𝑛𝑐𝑜𝑚𝑒𝑔,𝑀𝑁𝐸1
 


3. The effective rate differential of affiliate i (ETR diffi,MNE1) is calculated as the difference 


between the affiliate i’s ETR and MNE 1’s global ETR. 


𝐸𝑇𝑅 𝑑𝑖𝑓𝑓𝑖,𝑀𝑁𝐸1 = 𝐸𝑇𝑅𝑖,𝑀𝑁𝐸1 − 𝐸𝑇𝑅𝑔,𝑀𝑁𝐸1 
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C Steps A and B are repeated for all MNEs in the sample. 


D. Affiliates with profit rates differentials greater than zero and ETR differentials less than zero are 


selected. 


E. The indicator for the given year is calculated as the sum of pre-tax income of affiliates selected in 


step D divided by the sum of pre-tax income of all affiliates where k is the number of all MNEs in 


the sample, ni is the number of affiliates of MNE i and mi is the number of affiliates of MNE i 


selected in step D. 


𝐼𝑛𝑑𝑖𝑐𝑎𝑡𝑜𝑟 =
∑ ∑ 𝑝𝑟𝑒  ‐ 𝑡𝑎𝑥 𝑖𝑛𝑐𝑜𝑚𝑒𝑗,𝑀𝑁𝐸𝑖


𝑚𝑖
𝑗=1


𝑘
𝑖=1


∑ ∑ 𝑝𝑟𝑒  ‐ 𝑡𝑎𝑥 𝑖𝑛𝑐𝑜𝑚𝑒𝑗,𝑀𝑁𝐸𝑖
𝑛𝑖
𝑗=1


𝑘
𝑖=1


 


Indicator 3: High profit rates of MNE affiliates in low-tax locations 


A. For MNE 1 and a given year, the profit rate differential is calculated as follows. 


1. For country i where MNE 1 has affiliates, the sum of assets (assetsi,MNE1), the sum of pre-tax 


income (pre-tax incomei,MNE1), and the sum of tax expenses (tax expensei,MNE1) of all MNE 1’s 


affiliates in country i are calculated where assetsj,i,MNE1 is assets of MNE 1’s affiliate j in 


country i (similarly for pre-tax income and tax expense) and ni is the number of MNE 1’s 


affiliates in country i. 


𝑎𝑠𝑠𝑒𝑡𝑠𝑖,𝑀𝑁𝐸1 = ∑ 𝑎𝑠𝑠𝑒𝑡𝑠𝑗,𝑖,𝑀𝑁𝐸1
𝑛𝑖
𝑗=1   


𝑝𝑟𝑒-𝑡𝑎𝑥 𝑖𝑛𝑐𝑜𝑚𝑒𝑖,𝑀𝑁𝐸1 = ∑ 𝑝𝑟𝑒-𝑡𝑎𝑥 𝑖𝑛𝑐𝑜𝑚𝑒𝑗,𝑖,𝑀𝑁𝐸1
𝑛𝑖
𝑗=1   


𝑡𝑎𝑥 𝑒𝑥𝑝𝑒𝑛𝑠𝑒𝑖,𝑀𝑁𝐸1 = ∑ 𝑡𝑎𝑥 𝑒𝑥𝑝𝑒𝑛𝑠𝑒𝑗,𝑖,𝑀𝑁𝐸1
𝑛𝑖
𝑗=1   


2. The profit rate of MNE 1’ country group of affiliates in country i (profit ratei,MNE1) is 


calculated as the sum of pre-tax income of MNE 1’s affiliates in country i divided by the sum 


of assets in MNE 1’s affiliates in country i. 


𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒𝑖,𝑀𝑁𝐸1 =
𝑝𝑟𝑒  ‐ 𝑡𝑎𝑥 𝑖𝑛𝑐𝑜𝑚𝑒𝑖,𝑀𝑁𝐸1


𝑎𝑠𝑠𝑒𝑡𝑠𝑖,𝑀𝑁𝐸1
 


3. MNE 1’s global profit rate (profit rateg,MNE1) is calculated as MNE 1’s consolidated pre-tax 


income divided by MNE 1’s consolidated assets. 


𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒𝑔,𝑀𝑁𝐸1 =
𝑝𝑟𝑒  ‐ 𝑡𝑎𝑥 𝑖𝑛𝑐𝑜𝑚𝑒𝑔,𝑀𝑁𝐸1


𝑎𝑠𝑠𝑒𝑡𝑠𝑔,𝑀𝑁𝐸1
 


4. The effective tax rate of MNE 1’ country group of affiliates in country i (ETRi,MNE1) is 


calculated as the sum of tax expenses of MNE 1’s affiliates in country i divided by the sum of 


pre-tax income of MNE 1’s affiliates in country i.  


𝐸𝑇𝑅𝑖,𝑀𝑁𝐸1 =
𝑡𝑎𝑥 𝑒𝑥𝑝𝑒𝑛𝑠𝑒𝑖,𝑀𝑁𝐸1


𝑝𝑟𝑒 𝑡𝑎𝑥 𝑖𝑛𝑐𝑜𝑚𝑒𝑖,𝑀𝑁𝐸1
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5. The countries where MNE 1 has affiliates are ranked by their effective tax rate. Low-tax 


countries are defined as countries with the lowest ETRs that account for 20% of the assets of 


the MNE. The average profit rate (weighted by assets) of low-tax countries is then calculated; 


m is the number of low-tax countries and n is the number of all countries where MNE 1 has 


affiliates.
24


 


∑ 𝑎𝑠𝑠𝑒𝑡𝑠𝑖,𝑀𝑁𝐸1


𝑚


𝑖=1


= 20% × ∑ 𝑎𝑠𝑠𝑒𝑡𝑠𝑖,𝑀𝑁𝐸1


𝑛


𝑖=1


 


𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒𝑙𝑜𝑤,𝑀𝑁𝐸1 =
∑ (𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒𝑖,𝑀𝑁𝐸1 ×  𝑎𝑠𝑠𝑒𝑡𝑠𝑖,𝑀𝑁𝐸1)𝑚


𝑖=1


∑ 𝑎𝑠𝑠𝑒𝑡𝑠𝑖,𝑀𝑁𝐸1
𝑚
𝑖=1


 


6. MNE 1’s profit rate differential (profit rate diffMNE1) is then calculated as the ratio of MNE 1’s 


profit rate in low tax countries divided by MNE 1’s global profit rate. 


𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒 𝑑𝑖𝑓𝑓𝑀𝑁𝐸1 =
𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒𝑙𝑜𝑤,𝑀𝑁𝐸1


𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒𝑔,𝑀𝑁𝐸1
 


B.  Steps 1 to 6 are repeated for all MNEs in the sample. 


C.  The indicator for the given year is the average profit rate differential (weighted by assets) for all 


MNEs in the sample where k is the number of MNEs in the sample and assetsg,MNEi is consolidated 


assets of MNE i. 


𝐼𝑛𝑑𝑖𝑐𝑎𝑡𝑜𝑟 =
∑ (𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒 𝑑𝑖𝑓𝑓𝑀𝑁𝐸𝑖 × 𝑎𝑠𝑠𝑒𝑡𝑠𝑔,𝑀𝑁𝐸𝑖)𝑘


𝑖=1


∑ 𝑎𝑠𝑠𝑒𝑡𝑠𝑔,𝑀𝑁𝐸𝑖
𝑘
𝑖=1


 


Indicator 4: Profit rates compared to ETRs for MNE domestic and foreign operations 


A. For MNE 1 in the sample and a given year, a profit rate differential is calculated as follows. 


1. MNE 1’s domestic profit rate (profit rated,MNE1) is calculated as MNE 1’s pre-tax income from 


domestic operations (i.e. located in the country of MNE’s highest parent company) divided by 


MNE 1’s domestic assets from MNE 1’s consolidated accounts. MNE 1’s foreign profit rate 


(profit ratef,MNE1)  is calculated in the same way using pre-tax income and assets in foreign 


countries (i.e. located in countries other than the country of MNE 1’s highest parent 


company). 


𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒𝑑,𝑀𝑁𝐸1 =
𝑝𝑟𝑒  ‐ 𝑡𝑎𝑥 𝑖𝑛𝑐𝑜𝑚𝑒𝑑,𝑀𝑁𝐸1


𝑎𝑠𝑠𝑒𝑡𝑠𝑑,𝑀𝑁𝐸1
 


𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒𝑓,𝑀𝑁𝐸1 =
𝑝𝑟𝑒  ‐ 𝑡𝑎𝑥 𝑖𝑛𝑐𝑜𝑚𝑒𝑓,𝑀𝑁𝐸1


𝑎𝑠𝑠𝑒𝑡𝑠𝑓,𝑀𝑁𝐸1
 


2. MNE 1’s profit rate differential (profit rate diffMNE1) is calculated as the difference between 


MNE 1’s domestic profit rate and MNE 1’s foreign profit rate. 


𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒 𝑑𝑖𝑓𝑓𝑀𝑁𝐸1 =  𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒𝑑,𝑀𝑁𝐸1 − 𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒𝑓,𝑀𝑁𝐸1 
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B. For MNE 1 in the sample and the given year, an effective tax rate (ETR) differential is calculated as 


follows. 


1. MNE 1’s domestic ETR (ETRd,MNE1) is calculated as MNE 1’s tax expense from domestic 


operations divided by MNE 1’s domestic pre-tax income from MNE 1’s consolidated 


accounts. MNE 1’s foreign ETR (ETRf,MNE1)  is calculated in the same way using tax expense 


and pre-tax income in foreign countries. 


𝐸𝑇𝑅𝑑,𝑀𝑁𝐸1 =
𝑡𝑎𝑥 𝑒𝑥𝑝𝑒𝑛𝑠𝑒𝑑,𝑀𝑁𝐸1


𝑝𝑟𝑒  ‐ 𝑡𝑎𝑥 𝑖𝑛𝑐𝑜𝑚𝑒𝑑,𝑀𝑁𝐸1
 


𝐸𝑇𝑅𝑓,𝑀𝑁𝐸1 =
𝑡𝑎𝑥 𝑒𝑥𝑝𝑒𝑛𝑠𝑒𝑓,𝑀𝑁𝐸1


𝑝𝑟𝑒  ‐ 𝑡𝑎𝑥 𝑖𝑛𝑐𝑜𝑚𝑒𝑓,𝑀𝑁𝐸1
 


2. MNE 1’s ETR differential (ETR diffMNE1) is calculated as the difference between MNE 1’s 


domestic ETR and MNE 1’s foreign ETR. 


𝐸𝑇𝑅 𝑑𝑖𝑓𝑓𝑀𝑁𝐸1 =  𝐸𝑇𝑅𝑑,𝑀𝑁𝐸1 − 𝐸𝑇𝑅𝑓,𝑀𝑁𝐸1 


C. Steps A and B are repeated for all MNEs in the sample. 


D. The indicator for the given year is a simple correlation coefficient between a vector of profit rate 


differentials (i.e. profit rate diffMNE1 to profit rate diffMNEn) and a vector of effective tax rates 


differential (i.e. ETR diffMNE1 to ETR diffMNEn) where n is the number of MNEs in the sample. 


𝐼𝑛𝑑𝑖𝑐𝑎𝑡𝑜𝑟 = 𝑐𝑜𝑟𝑟(𝑝𝑟𝑜𝑓𝑖𝑡 𝑟𝑎𝑡𝑒 𝑑𝑖𝑓𝑓, 𝐸𝑇𝑅 𝑑𝑖𝑓𝑓) 


Indicator 5: ETRs of MNEs compared to comparable domestic firms 


This indicator would be calculated using affiliate-level financial statement information on taxes and other 


financial and economic characteristics. The indicator compares the ETRs of affiliates of top global MNEs 


in a country with matched, comparable domestic-only firms in the same country. 


The matching process follows that described in Egger, Egger and Winter (2010). 


Regression analysis using matched pairs of firms would provide estimates of tax differentials between 


domestic-only and MNE affiliates in the same country. 


Indicator 6: Concentration of royalty payments relative to R&D expenditures 


1. Year 2011 was chosen as a base year for Indicator 6. World Banks’s World Development 


Indicators was the source of data on royalty receipts and R&D expenditures. 


2. For each country i, the ratio of royalty receipts to domestic R&D expenditure was calculated. 


𝑟𝑜𝑦𝑎𝑙𝑡𝑦 𝑡𝑜 𝑅&𝐷 𝑟𝑎𝑡𝑖𝑜𝑖 =
𝑟𝑜𝑦𝑎𝑙𝑡𝑦 𝑟𝑒𝑐𝑒𝑖𝑝𝑡𝑠𝑖


𝑑𝑜𝑚𝑒𝑠𝑡𝑖𝑐 𝑅&𝐷 𝑒𝑥𝑝𝑒𝑛𝑑𝑖𝑡𝑢𝑟𝑒𝑠𝑖
 


3. Countries are ranked by their royalty to R&D ratios. The five countries with the highest 


royalty to R&D ratios are selected and the weighted average royalty to R&D ratio for those 


five countries (royalty to R&D ratiotop5) is calculated. The weighted average royalty to R&D 
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ratio for the remaining countries (royalty to R&D ratiorest) is calculated where n is the total 


number of countries for which data is available. 


𝑟𝑜𝑦𝑎𝑙𝑡𝑦 𝑡𝑜 𝑅&𝐷 𝑟𝑎𝑡𝑖𝑜𝑡𝑜𝑝5 =
∑ 𝑟𝑜𝑦𝑎𝑙𝑡𝑦 𝑟𝑒𝑐𝑒𝑖𝑝𝑡𝑠𝑖


5
𝑖=1


∑ 𝑑𝑜𝑚𝑒𝑠𝑡𝑖𝑐 𝑅&𝐷 𝑒𝑥𝑝𝑒𝑛𝑑𝑖𝑡𝑢𝑟𝑒𝑠𝑖
5
𝑖=1


 


𝑟𝑜𝑦𝑎𝑙𝑡𝑦 𝑡𝑜 𝑅&𝐷 𝑟𝑎𝑡𝑖𝑜𝑟𝑒𝑠𝑡 =
∑ 𝑟𝑜𝑦𝑎𝑙𝑡𝑦 𝑟𝑒𝑐𝑒𝑖𝑝𝑡𝑠𝑖


𝑛
𝑖=6


∑ 𝑑𝑜𝑚𝑒𝑠𝑡𝑖𝑐 𝑅&𝐷 𝑒𝑥𝑝𝑒𝑛𝑑𝑖𝑡𝑢𝑟𝑒𝑠𝑖
𝑛
𝑖=6


 


4. The indicator for 2011 is calculated as the ratio of royalty to R&D ratio of the top five 


countries to the ratio of royalty to R&D ratio of the remaining countries. 


𝐼𝑛𝑑𝑖𝑐𝑎𝑡𝑜𝑟 =
𝑟𝑜𝑦𝑎𝑙𝑡𝑦 𝑡𝑜 𝑅&𝐷 𝑟𝑎𝑡𝑖𝑜𝑡𝑜𝑝5


𝑟𝑜𝑦𝑎𝑙𝑡𝑦 𝑡𝑜 𝑅&𝐷 𝑟𝑎𝑡𝑖𝑜𝑟𝑒𝑠𝑡
 


5. Steps 2 to 4 are repeated for other years with the same top five countries identified in 2011 


even if the countries are not the countries with the highest royalty to R&D ratios in the other 


years. 


Indicator 7: Interest expense to income ratio of MNE affiliates in locations with tax rates above 25% 


A. For MNE 1’s affiliate 1 and the given year, an interest-to-income ratio differential is calculated as 


follows. 


1. The interest-to-income ratio of affiliate 1 (interest-to-income ratio1,MNE1) is calculated as 


interest expense (to both third parties and related parties) divided by EBITDA (earnings 


before interest, taxes, depreciation and amortisation). 


𝑖𝑛𝑡𝑒𝑟𝑒𝑠𝑡‐ 𝑡𝑜‐ 𝑖𝑛𝑐𝑜𝑚𝑒 𝑟𝑎𝑡𝑖𝑜1,𝑀𝑁𝐸1 =
𝑖𝑛𝑡𝑒𝑟𝑒𝑠𝑡1,𝑀𝑁𝐸1


𝐸𝐵𝐼𝑇𝐷𝐴1,𝑀𝑁𝐸1
 


2. MNE 1’s global interest-to-income ratio (interest-to-income ratiog,MNE1) is calculated as MNE 


1’s interest expense divided by MNE 1’s EBITDA from consolidated accounts. 


𝑖𝑛𝑡𝑒𝑟𝑒𝑠𝑡‐ 𝑡𝑜‐ 𝑖𝑛𝑐𝑜𝑚𝑒 𝑟𝑎𝑡𝑖𝑜𝑔,𝑀𝑁𝐸1 =
𝑖𝑛𝑡𝑒𝑟𝑒𝑠𝑡𝑔,𝑀𝑁𝐸1


𝐸𝐵𝐼𝑇𝐷𝐴𝑔,𝑀𝑁𝐸1
 


3. Affiliate 1’s interest-to-income ratio differential (interest-to-income ratio diff1,MNE1) is 


calculated as affiliate 1’s interest-to-income ratio minus MNE 1’s global interest-to-income 


ratio. 


𝑖𝑛𝑡𝑒𝑟𝑒𝑠𝑡‐ 𝑡𝑜‐ 𝑖𝑛𝑐𝑜𝑚𝑒 𝑟𝑎𝑡𝑖𝑜 𝑑𝑖𝑓𝑓1,𝑀𝑁𝐸1


= 𝑖𝑛𝑡𝑒𝑟𝑒𝑠𝑡‐ 𝑡𝑜‐ 𝑖𝑛𝑐𝑜𝑚𝑒 𝑟𝑎𝑡𝑖𝑜1,𝑀𝑁𝐸1 − 𝑖𝑛𝑡𝑒𝑟𝑒𝑠𝑡‐ 𝑡𝑜‐ 𝑖𝑛𝑐𝑜𝑚𝑒 𝑟𝑎𝑡𝑖𝑜𝑔,𝑀𝑁𝐸1 


B.  Steps 1 to 3 are repeated for all affiliates and all MNEs in the sample. 


C. Affiliates with interest-to-income ratio differential greater than zero located in countries with a 


combined CIT rate of 25% or more are identified. 
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D. The indicator for the given year is calculated as the sum of interest expenses of affiliates selected in 


step C divided by the sum of interest expenses of all affiliates where k is the number of all MNEs in 


the sample, ni is the number of affiliates of MNE i and mi is the number of affiliates of MNE i 


selected in step C. 


𝐼𝑛𝑑𝑖𝑐𝑎𝑡𝑜𝑟 =
∑ ∑ 𝑖𝑛𝑡𝑒𝑟𝑒𝑠𝑡𝑗,𝑀𝑁𝐸𝑖


𝑚𝑖
𝑗=1


𝑘
𝑖=1


∑ ∑ 𝑖𝑛𝑡𝑒𝑟𝑒𝑠𝑡𝑗,𝑀𝑁𝐸𝑖
𝑛𝑖
𝑗=1


𝑘
𝑖=1
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Chapter 3  


 


ECONOMIC ANALYSIS OF THE SCALE AND ECONOMIC IMPACT OF BEPS AND 


COUNTERMEASURES 


 
Key points: 


 There is a large and growing body of evidence of the existence of BEPS, stemming from hundreds of 
empirical analyses and specific information relating to the tax affairs of certain MNEs that has emerged from 
numerous legislative and parliamentary enquiries.  


 Despite this growing evidence of BEPS, estimates of its scale (i.e., magnitude of the fiscal losses) and 
economic impact are limited by both conceptual issues (i.e., defining the “counterfactual” of a world without 
BEPS) as well as the considerable limitations of the currently available data. Since BEPS is not directly 
observable, even with improved data the scale of BEPS will require estimation. 


 This chapter summarises some of the empirical economic and statistical analyses previously undertaken 
using a variety of data sources and sets forth two proposed approaches to undertaking analyses of the 
scale and economic impact of BEPS and the effectiveness of BEPS countermeasures under Action 11. 


 Any analysis of the scale of BEPS must make a comparison of the world with BEPS with an unobservable 
alternative that reflects what the world would have been without BEPS (i.e., “counter-factual”). Policymakers 
should not just be concerned about the current scale of BEPS, but also what the future scale of BEPS would 
be without internationally-coordinated rules to address BEPS.  


 Existing empirical analyses find BEPS occurring through multiple channels of international corporate tax 
avoidance:  hybrid mismatch arrangements; excessive interest deductions; harmful tax practices; treaty 
abuse; artificial avoidance of permanent establishment; transfer pricing outcomes that are not aligned with 
value creation; and by the circumvention of any applicable anti-avoidance measures, such as controlled 
foreign corporation (CFC) rules.  


 Attempts to estimate the scale of BEPS raise many conceptual as well as practical issues. One approach 
would be to estimate an overall revenue effect of BEPS by extrapolating from  studies of profit shifting using 
the estimated tax responsiveness of shifted financial profit to tax rate differentials. Another approach would 
be to estimate the revenue effects by reference to the individual BEPS channels. Both approaches have 
advantages and disadvantages, and could be drawn upon as part of the economic analysis to be 
undertaken under Action 11.  


 While improved data sources are needed to further the understanding of the scale and economic impact of 
BEPS, this chapter proposes that the approach to be undertaken under Action 11 involve some new 
analyses to complement a synthesis of existing economic analyses. In undertaking such analyses, it will be 
necessary to determine whether the estimation of a range of magnitude of the scale of BEPS is appropriate 
given the significant limitations in the currently available data. 
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I. Overview 


97. A survey of the academic and empirical literature reveals over one hundred studies have found 


the presence of BEPS. A recent review of the empirical literature by Dharmapala (2015) does not report a 


single empirical study not finding some evidence of BEPS. Another review of the academic literature by 


Riedel (2014) concludes: “Existing studies unanimously report evidence in line with tax-motivated profit 


shifting (despite using different data sources and estimation strategies).”  


98. A common theme of these studies has been the finding that profits are being shifted from high-


tax countries to low-tax countries and that there is substantial evidence of a “disconnect” between the 


jurisdictions where MNEs are recording their taxable profits and the locations where the economic 


activities that generate these profits are taking place. The studies find empirical evidence of BEPS through 


various channels, including through: transfer pricing, the strategic location of debt and intangible assets, 


treaty abuse, and the use of hybrid mismatch arrangements. Government analyses and academic studies 


have also found that certain measures enacted to address BEPS activity have been effective in protecting 


the revenue bases of the countries implementing these measures.
25


 


99. While the various academic, government and empirical studies undertaken find BEPS is 


occurring, there is less certainty over the scale or extent to which it is occurring. Scale is defined as the 


magnitude of the change in overall tax receipts. To date, most studies have focused on individual countries 


or individual BEPS channels rather than attempt to achieve a comprehensive global estimate of the scale of 


BEPS activity. Riedel (2014) reports that the estimates of profit shifting range from less than 5% to more 


than 30% of the income earned by MNEs in high-tax affiliates being transferred to lower-tax entities. 


While most of the studies focus on shifting financial profits (not taxable income) and do not include 


instances of “stateless income”, such a large range shows the significant uncertainty surrounding the 


estimation of the magnitude of BEPS. Due to differences in pre-tax profits reported in financial statements 


and taxable income, plus tax credits, the percentage change in corporate tax revenues could be even higher 


than the percentage change in pre-tax reported profits.  


100. Indeed, the two key challenges facing any attempt to undertake an economic analysis of BEPS 


that arrives at credible estimates relate to: questions of methodology and the availability of data. While 


Chapter 1 discusses the significant limitations of currently available data, this chapter focuses on the 


methodological issues involved in undertaking economic analyses of the scale and economic impact of 


BEPS and BEPS countermeasures. It should be noted that few of the academic estimates of profit shifting 


attempt to estimate the total tax benefits to MNEs or revenues lost to governments.  


Defining BEPS 


101. A number of academics have noted the importance of clearly defining BEPS for the purposes of 


quantifying the effects of BEPS for Action 11. It is useful to highlight the description of BEPS from the 


September 2013 Action Plan on Base Erosion and Profit Shifting: 


BEPS relates chiefly to instances where the interaction of different tax rules leads to double non-


taxation or less than single taxation. It also relates to arrangements that achieve no or low taxation 


by shifting profits away from the jurisdictions where the activities creating those profits tax place. No 


or low taxation is not per se a cause of concern, but it becomes so when it is associated with practices 


that artificially segregate taxable income from the activities that generate it. In other words what 


creates tax policy concerns is that, due to gaps in the interaction of different tax systems, and in some 


cases because of the application of bilateral tax treaties, income from cross-border activities may go 


untaxed anywhere, or be only unduly lowly taxed. 
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102. The above description helps focus the scope of BEPS. BEPS is about international tax avoidance, 


i.e. exploiting differences in different countries’ tax systems. Tax evasion by individuals or corporate non-


compliance with domestic tax rules does not constitute BEPS. Purely domestic tax avoidance is not part of 


the BEPS project. Differences in countries’ tax rates do not amount to BEPS on their own. However, 


artificial arrangements put in place to exploit these differences are BEPS. With the growing reliance of 


modern business on intangible property and risk as part of global value chains, it becomes more difficult to 


identify where the activities creating profits take place without better data, careful transfer pricing analysis 


of individual transactions, and other income measurement rules. Working with currently available data and 


the difficulties of measuring where value is created are both fundamental difficulties associated with 


measuring the scale of BEPS. If economic functions, assets and risks are effectively relocated to another 


country to take advantage of a low rate or tax credit, this does not constitute BEPS. Such activities are 


considered to be responses to tax competition where, for example, an entity responds to a tax incentive to 


invest in a greenfield project that entails building a factory. This is different from arrangements that highly 


leverage affiliates in a high-tax rate country through related party debt. BEPS is often the result of: 


transfers / acquisitions of intangible or mobile assets for less than full market value; the over-capitalisation 


of low-tax rate group companies; the excessive-leveraging of high-tax rate group companies; and from 


contractual allocations of risk to low-tax jurisdictions in structures and transactions that would be unlikely 


to occur between unrelated parties.  


103. One approach used under Action 11 is to  refer to the specific BEPS channels identified in the 


various Action Items set out in the BEPS Action Plan. The 15 Action Items have all been agreed to by 


consensus among the G20/OECD countries participating in the BEPS Project. By analysing BEPS with 


reference to the individual BEPS channels, the work undertaken under Action 11 will draw upon the 


consensus reflected in the BEPS Action Plan. The scope of each of the BEPS channels will be specifically 


defined as part of the work carried out under the various Action Items, so the measurement will be more 


closely related to what individual governments would be estimating for the fiscal and economic impacts of 


the BEPS Project. Since a number of the Action Items will be completed simultaneously with Action 11, 


the estimates of the effects of the BEPS channels will have to be ranges to cover the different options 


within the Action Items, but ranges are also appropriate given the limitations of the data and the inherent 


difficulty of estimating BEPS. 


Important considerations in the economic analysis of BEPS and countermeasures 


104. By definition, BEPS behaviours involve artificial shifting of profits without changes in the 


location where the activities creating those profits takes place, and when the interaction of different tax 


rules leads to double non-taxation or less than single taxation. In some cases, MNEs may undertake 


minimal economic activity as part of artificial arrangements that shift profits away from where the value is 


created simply to claim tax benefits under current national tax rules. 


105. Addressing BEPS will increase effective tax rates of tax aggressive MNEs, which can have 


economic effects on the location of economic activity. Effective tax rates will be closer to countries’ 


statutory corporate tax rates when BEPS countermeasures are implemented. Differences in countries’ 


statutory and effective corporate tax rates will continue to exist after the BEPS Project, but they will not be 


reduced due to artificial arrangements. When evaluating the economic effects of BEPS, several important 


issues will need to be factored into the analysis. 


106. First, the economic effects of unilateral tax policy changes by an individual country are very 


different from the economic effects of internationally coordinated multilateral changes, such as those 


proposed under the BEPS Action Plan. If all countries (or the vast majority of countries where real 


economic activity takes place) adopt similar countermeasures, then MNEs will not be able to change the 


location of their BEPS-related activities to avoid them. Currently, if one country were to adopt tough BEPS 
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countermeasures, then MNEs could move their activities to continue BEPS behaviours elsewhere. Most 


individual countries would be expected to raise more revenue from BEPS countermeasures with 


internationally-coordinated rules than with unilateral country measures.  


107. Second, economic analyses of BEPS countermeasures should be considered in a balanced-budget 


context. For purposes of balanced-budget analysis, any potential additional tax revenues from BEPS 


countermeasures could be assumed to lower taxes on other economic actors or be used to invest in public 


infrastructure or services.  Any tax increase will have some adverse effects, but BEPS is a structural, not a 


macroeconomic, tax policy change. Balanced-budget assumptions are used in many tax policy analyses to 


isolate structural tax effects. Similarly, the effect on one group of business is only part of the overall effect, 


since other businesses will benefit when BEPS is corrected.  


108. Third, although prior OECD analysis
26


 has concluded that the corporate income tax is the least 


conducive tax to economic growth, the effects of BEPS countermeasures are different to changes in 


corporate tax rates or other structural tax changes. Increasing corporate income taxation by ending artificial 


schemes by a “self-selecting” group of tax aggressive MNEs is not necessarily adverse to economic growth 


since it would reduce differential taxation across businesses and eliminate tax-induced competitive 


advantages. Individual MNEs’ ability to achieve significant corporate tax reductions due to BEPS 


behaviours distorts resource allocation, and shifts talent to tax planning rather than more productive 


activities.
27


  


109. Finally, as will be noted below, the economic analyses and estimates of BEPS and BEPS 


countermeasures are subject to significant uncertainty given the difficulty of disentangling BEPS activity 


from MNEs’ real economic activity and the significant limitations of currently available data. Multiple 


approaches finding similar ranges provide greater certainty than individual studies using one methodology 


relying upon a single data source. Any statistical estimate has a range of uncertainty given the sample used 


and the unexplained variance of the underlying economic activity. Extrapolations beyond the sample from 


which an analysis is conducted is a further source of uncertainty since it is not known whether the 


unobserved actors have the same behaviours as the observed actors. Often, policymakers must make 


decisions with incomplete and imperfect information, but clearly stating the limitations of existing BEPS 


analyses, including the analyses undertaken as part of Action 11, will be important. 


II. Methodologies for measuring BEPS  


110. Apart from existing data limitations, the need to develop a clear methodology for measuring 


BEPS was the second most cited problem facing government tax policy analysts, according to the country 


survey conducted by the CFA’s Working Party No.2, which was completed by 37 governments. 


111. One of the key methodological questions relates to the question of how the scale and economic 


impact of BEPS can be measured. A number of studies have sought to compare the geographic location of 


profits reported by MNEs, which are affected by BEPS behaviours, with a “counterfactual” of a world 


without BEPS, where the location of profits is aligned with the location of the economic activity that 


generated those profits. Without specifying individual BEPS behaviours, these studies take an aggregate 


approach and examine the effect of profit shifting due to differences in tax rates.  


112. An additional approach taken by a number of studies is to identify and measure specific BEPS 


behaviours. Examples include quantifying the effects of non-arm’s length transfer pricing, excessive 


interest deductions, and treaty abuse. Measuring specific BEPS behaviours enables researchers to use 


different types of data sources, such as special trade data to analyse transfer pricing or investment flows for 


treaty abuse. BEPS behaviours are driven by differences in tax rates or differences between tax systems 
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that can be exploited to reduce taxation.  A disaggregated approach could focus on specific practices that 


artificially segregate taxable income from the activities that generate it.  


113. Given the many uncertainties associated with estimates of the scale and economic impacts of 


BEPS, using multiple approaches and seeing where their ranges overlap should provide more comfort to 


policymakers than relying on a single approach or a single data source.  


An Aggregate Tax Rate Differential Approach 


114. One of the key methodological challenges is to ensure that the economic analysis distinguishes 


between quantifying the effects that result from BEPS related activity as compared to the real economic 


activity of MNEs. Many studies have sought to overcome this challenge by comparing the geographic 


location of profits reported by MNEs, which are affected by BEPS behaviours, with a “counterfactual” that 


estimates the geographic location of profits based on real economic activity on a country-specific or 


company-specific basis. The counterfactual is intended to capture the way taxable profits should be 


reported in a world without BEPS (i.e., where the location of profits is aligned with the location of the 


economic activity that generated those profits).  


115. This approach involves a comparison of how MNEs are currently reporting profits to a 


“counterfactual” of taxable profits in a world without BEPS. The difference between the two amounts is 


the estimate of the amount of BEPS. This approach dates to a seminal paper by Hines and Rice in 1994, 


which attempted to separate profit shifting from profits from real economic activity. With the increasing 


availability of firm-level databases, the approach has been able to hold constant more of the measures of 


real economic activity than was previously available using aggregate country data.  


116. The aggregate tax rate differential approach can be characterised in the following equation: 


The aggregate tax rate differential approach 


𝑇𝑎𝑥 𝑟𝑒𝑣𝑒𝑛𝑢𝑒 𝑙𝑜𝑠𝑡 𝑓𝑟𝑜𝑚 𝑡𝑜𝑡𝑎𝑙 𝐵𝐸𝑃𝑆 =  ∑(𝑃𝑟𝑜𝑓𝑖𝑡𝑠 𝑤𝑖𝑡ℎ𝑜𝑢𝑡 𝐵𝐸𝑃𝑆𝑖 − 𝑅𝑒𝑝𝑜𝑟𝑡𝑒𝑑 𝑝𝑟𝑜𝑓𝑖𝑡𝑠𝑖) * MTRi 


where i is for each country or company and MTR is the marginal tax rate on the profit shifted. 


117. The aggregate tax rate differential approach requires the estimation of a hypothetical situation 


(i.e., a situation that does not exist). Ideally, the allocation of a MNE group’s profits across its different 


affiliates could be estimated using information about their production function (e.g., different types of 


labour, different types of capital [physical, intangible, financial, public infrastructure available, etc.], 


business processes, functions, risks, etc.). As detailed in Chapter 1, the currently available data is missing 


or has measurement issues for a number of important generators of profits. Nonetheless, the available data 


and existing studies using this approach do find that shifted profits (the difference between reported profits 


and estimated profits based on country or company-specific economic characteristics) are affected by 


country tax rate differentials.  


118. For the purposes of measuring the counterfactual of a world without BEPS, there are many 


different and competing perspectives on where profits should be considered to be created for the purposes 


of differentiating between BEPS and real economic activity. This lack of agreement typically arises over 


differing views regarding the approach to be taken on two key questions, namely: 


 What activity generates profits? and  


 Where are the activities that generate profits located geographically? 
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What activity generates profits? 


119. One difficulty that arises from a review of the empirical economic literature is that there is no 


agreement on what economic activities generate profits, which is critical to measuring BEPS under the 


aggregate tax rate differential approach. Some economic studies suggest that profits are generated where 


the factors of production (labour and capital) are located, whereas other economic studies suggest that 


profits are generated where sales occur. Some other economic studies suggest that profits are generated 


based on a combination of labour, capital and sales. What is clear is that there is no universal acceptance of 


the answer to this key question of what activity actually generates profits. 


120. The measurement problem is exacerbated by how capital, sales and labour are typically 


measured. Total assets generally do not include intangible capital assets, which are important generators of 


value especially in today’s economy, but are also highly mobile. Investments in intangible assets, such as 


R&D expenditures, are generally deducted or ‘expensed’ in the year of the investment for financial 


statement accounting, and thus are not included in the value of total assets, except for certain intangibles 


acquired in an acquisition or purchase. Sales are often measured where the sales are from (i.e., origin or 


production location) rather than where the final consumers are located (i.e., market perspective). Labour is 


often measured by the number of employees, but this measure may not distinguish between full-time and 


part-time employees, or differences in productivity or value added per labour hour. A MNEs labour 


presence may be measured by total employee compensation, but similar to sales, employees often work in 


multiple jurisdictions during a year, not just in the jurisdiction of incorporation.  


Where are the profits generated? 


121. Just as there is no agreement on the activities that generate profit, there is considerable 


disagreement over the key question of where profits are generated. Many of the existing economic studies 


implicitly define the location “where the activities creating profits take place” in the methodologies 


employed in their empirical analyses. For example, some economic studies use a profit rate (measured as 


the ratio of profit-to-sales or profits-to-assets) to test whether financial statement profit is shifted between 


affiliates based on tax rate differentials.  


122. Most of these economic studies use regression analyses to measure BEPS due to tax rate 


differentials, with other non-tax variables as explanatory variables to explain the creation of real economic 


profits. The economic studies define real economic profits by reference to the measure used in the profit 


ratio (e.g., sales or assets) and by the explanatory variables (e.g., size, headquarters location, industry etc.). 


123. To measure where economic value creation takes place, one has to construct a specification of the 


production function for the entity. In the case of transfer pricing, consideration of the production function 


is usually referred to as the functions, risks and capital of the MNE. A production function would not only 


take into account the usual factors of production: low-skill labour, high-skill labour and physical capital; 


but research and development (R&D) and other intangible capital, public infrastructure; industry 


agglomeration effects; and synergies with other affiliates in the MNE. Thus, the typical empirical 


specification of profits as a percent of total assets, sales, or employment or some combination does not take 


into account all relevant components of the production function. Omitted variables in the analyses will 


have at least two effects: the explanatory power of the regression will be weak and tax shifting 


responsiveness may be affected by the omitted variables. 


Steps in an aggregate tax rate differential approach 


124. An aggregate tax rate differential approach would take estimates of the tax responsiveness of 


profit shifting to estimate the amount of shifted profits due to tax rate differentials. The tax responsiveness 
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estimates might be chosen based on a meta-analysis or for specific analyses of individual countries. 


Besides data limitations, as the discussion above noted there are issues in relation to the specification of 


actual factors affecting profitability, the measure of profitability, the measure of the tax rate, etc. Most of 


the regression analyses do not weight the different entities for size with the result that small entities have 


the same influence on the tax responsiveness as larger entities. Most existing analyses do not test whether 


the tax responsiveness varies in a non-linear fashion (e.g., whether larger tax rate differences have larger 


effects). In some cases, financial profits are shifted from a country, but are not subject to tax in another 


country due to hybrid mismatch arrangements or the entities not being subject to tax in any country. 


Whether these entities and hybrid mismatch arrangements are included in the analyses is not clear. 


125. Applying profit shifting responsiveness to tax rate differentials across countries would enable an 


estimate of the amount of profit shifting based on the differences in countries’ corporate tax rates. High tax 


rate countries would have profit shifted from them, while lower tax rate countries would have profit shifted 


to them. Converting the shifted profit to a change in corporate income tax collection would require several 


assumptions involved in the estimate. The percentage change in corporate taxes would be higher than the 


percentage change in shifted profits in countries where taxable income is less than financial income, due to 


book/tax differences such as accelerated depreciation, and the fact that some MNEs claim corporate tax 


credits. For example, if taxable income is 90% of reported financial profits and corporate tax credits 


account for 10% of corporate taxes before credits then a profit shifting estimate of 10% would result in a 


12.3% reduction in corporate revenues.  


126. As with any estimation of the scale of BEPS, the underlying data, methodology and assumptions, 


sensitivity analysis and providing a range of any estimates would reflect the uncertainty of such estimates 


of the scale and economic impact of BEPS.  


A Specific BEPS channels approach 


127. A second approach is to measure BEPS by reference to specific BEPS channels. A recent survey 


of the academic literature by Nadine Riedel (2014) states: “The most convincing empirical evidence has 


been presented by academic studies that investigate specific profit shifting channels as their empirical tests 


are more direct and offer less room for results being driven by mechanisms unrelated to income shifting.” 


128. Specific BEPS channels have been identified in the BEPS Action Plan. These action items have 


been agreed to by consensus by the G20 and OECD countries participating in the BEPS Project, which 


include:  


 hybrid mismatch arrangements (Action 2); 


 routing income of a resident enterprise through a non-resident affiliate that take advantage of 


weak CFC rules (Action 3);  


 excessive interest deductions (Action 4); 


 harmful tax practices (Action 5);   


 treaty abuse (Action 6); 


 the artificial avoidance of Permanent Establishment status (Action 7); 


 transfer pricing outcomes that are not aligned with value creation (Actions 8-10). 


129. The BEPS channels approach, which calculates the sum of all identified BEPS channels, is 


characterised by the following equation: 
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The BEPS channels approach 


𝑇𝑎𝑥 𝑟𝑒𝑣𝑒𝑛𝑢𝑒 𝑙𝑜𝑠𝑡 𝑓𝑟𝑜𝑚 𝑡𝑜𝑡𝑎𝑙 𝐵𝐸𝑃𝑆 =  ∑[𝐵𝐸𝑃𝑆 𝑓𝑟𝑜𝑚 𝑒𝑎𝑐ℎ 𝑐ℎ𝑎𝑛𝑛𝑒𝑙𝑖 + 𝑖𝑛𝑡𝑒𝑟𝑎𝑐𝑡𝑖𝑜𝑛𝑠] ∗ 𝑀𝑇𝑅𝑖 


where i is for each BEPS channel and MTR is the marginal tax rate on the profit shifted. Interactions 


include cases where two or more BEPS channels affect the same income, potentially leading to double-


counting, or where two or more BEPS countermeasures discourage profit shifting with greater effect than 


the implementation of the countermeasures would have had if implemented in isolation.  


130. This approach maintains consistency and ensures coherence with the approach taken more 


broadly across the BEPS Project. This approach also provides a clear basis for an assessment of the 


expected impacts of the countermeasures that will be proposed to be implemented to address BEPS, which 


is another element of the work to be carried out under Action 11.  


131. While measuring specific BEPS channels is more direct, many of the same data and 


methodological issues arise. The BEPS channels approach also requires specific consideration be given to 


the interaction of the different BEPS channels (e.g., possible overlap or complementarities) in producing a 


total BEPS estimate. For example, the tax challenges of the digital economy (Action 1) are being addressed 


through the other Action Items, in particular the work on artificial avoidance of permanent establishment, 


transfer pricing and on CFC rules. Interactions may arise within the same BEPS channel if there is lack of 


coordination of measures between jurisdictions, which could result in double taxation or double non-


taxation.  


132. It should be noted that some of the Action Items do not directly identify specific BEPS channels, 


but may involve new measures that help address BEPS and thus increase the effectiveness of 


countermeasures. The following Action Items could have positive effects on BEPS countermeasures: 


 Data and economic analysis (Action 11 – due to increased transparency); 


 Disclosure of aggressive tax planning arrangements (Action 12 - due to increased transparency); 


 Additional transfer pricing documentation (Action 13 - due to increased transparency); 


 Improved dispute resolution (Action 14 – due to added certainty to taxpayers and the potential for 


the reduction of double taxation); 


 The multilateral instrument (Action 15 – due to timelier implementation of the coordinated 


international policy response). 


133. A potential limitation of the BEPS channels approach being used is that some analysts may 


consider the focus on BEPS channels to be too narrow, and may not include other BEPS-like behaviours 


that emerge in the future. Proposed BEPS countermeasures may stop short of addressing 100% of the 


impact of BEPS behaviours out of consideration of administrative costs for tax administrations and 


businesses. Thus, the BEPS channels approach will result in a lower bound estimate of BEPS, assuming 


the overlaps between channels are captured in the analysis. However, where any additional BEPS channels 


are identified in the future, they could be added to the working definition of BEPS. Care will need to be 


taken to avoid double-counting to the extent that the BEPS channels may overlap in practice. The BEPS 


channels approach also requires a comparison of a counterfactual and needs to include potential 


behavioural effects. At the individual country level, the BEPS channels approach may be estimated by 


governments using their own administrative databases, which will often include tax return data.  
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Steps in a BEPS channels approach  


134. In incorporating the BEPS channels approach, the work carried out under Action 11 will involve 


economic and fiscal analysis familiar to government policy analysts responsible for analysing proposed tax 


legislation. This involves a number of discrete steps in the analysis.  


135. First, there is a need to produce a synthesis of the existing empirical studies for each of the BEPS 


channels. For example, the Working Party No.2 country survey identified seven countries currently in the 


process of analysing BEPS.  


136. The second step is to analyse the proposed BEPS channels’ countermeasures relative to the 


current law treatment of those BEPS channels across countries. For example, some countries have already 


enacted certain limitations, while other countries have not. The Working Party No.2 country survey 


identified a number of countries that have analysed enacted and proposed legislation of BEPS 


countermeasures.  


137. The third step is to analyse each BEPS channel and apply the understanding of the empirical 


literature’s estimates of taxpayer behaviours for the channel, with the specifics of the current and proposed 


tax law for the channel and country, with the available data for the channel and country.  


138. The fourth step is to aggregate the estimates of the potential economic and fiscal effects for each 


of the BEPS channels, taking into consideration possible overlap of the countermeasures and potential 


interactions with other BEPS actions that facilitate a response that expedites the addressing of BEPS, such 


as increased transparency.  


139. The fifth step is to aggregate the estimates of the potential economic and fiscal effects for 


individual countries (or groups of countries) to a global estimate for each BEPS channel.  


140. This type of analysis will face many of the same data limitations as other empirical analyses of 


BEPS, and will require making a number of assumptions. The results may be presented as ranges of the 


general magnitude of the effects of individual BEPS channels, or it may be more appropriate to present a 


single global range for overall BEPS. The presentation of the results would need to clearly identify the data 


limitations as well as the key assumptions required for the estimate of the ranges.  


Pros/cons of two approaches 


141. The box below highlights the pros and cons of the two proposed approaches for analysing the 


scale of BEPS. Neither has a clear advantage, and there are advantages to using multiple approaches. Other 


potential approaches would be considered. For example, given the dynamic nature of competitive markets 


and BEPS, the potential maximum level of BEPS, taking into account the costs of compliance, has been 


suggested as a third possibility. This, however, would be relevant if internationally-coordinated BEPS 


countermeasures are not implemented.  
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Approach Pros Cons 


Aggregate tax rate differential approach  Attempts to capture all BEPS 
channels 


 Attempts to separate real economic 
effects from BEPS 


 Can be applied to many MNEs and 
affiliates for testing 


 May miss BEPS if hidden in available 
data 


 Requires good estimation of 
profitability to separate effects 


 Tax variable may be incorrect for the 
shifted income 


BEPS channels approach  Similar approach to what individual 
countries will estimate for BEPS 
countermeasures 


 Often more direct estimation of the 
profit shifting 


 In line with G20/OECD BEPS Action 
Plan 


 Requires more detailed data for each 
specific channel 


 Requires estimate of potential 
overlap and synergies of multiple 
channels 


 Dependent on specific 
recommendation of BEPS action 
items 


 


Box 12. Different tax variables used in BEPS and tax policy analyses 


Empirical analyses of BEPS, particularly regression analyses, use tax rate differentials to estimate potential BEPS 
responses. There are a number of different tax rates used by policy analysts and each of the tax variables has 
limitations, which are important to understand. 


Statutory corporate tax rates are generally thought of as the appropriate measure of the tax incentive for shifting 


taxable profits between countries. For example, if 100 euros of taxable income is shifted from a country with a 25% 
statutory corporate tax rate to a country with a 0% tax rate, then the MNEs tax would be reduced 25 euros. However, 
in many cases statutory tax rates are not the correct measure of the tax benefit from BEPS. This is because some 
countries have tax base provisions, such as a deduction that result in a different tax rate from the statutory tax rate 
being applied to the shifted income. For instance, countries with allowances for corporate equity provide a deduction 
for notional interest on equity, so would have less incentive to use interest expense to shift profits. In some cases, 
countries with high statutory tax rates may have significantly lower tax rates on shifted income, so income is shifted 
into the country rather than out of the country.  Withholding taxes may also be payable or avoided on flows associated 
with BEPS. 


Effective tax rates (ETRs) come in a number of variations and are useful for different types of analyses: 


Effective tax rates applicable to shifted income would be the ideal measure for BEPS analysis, but are often not known 
and have to be estimated. In some cases the ETR is the same as the statutory tax rate, but in others it may be set by 
one of the countries involved. Shifted income may be subject to a preferential tax rate or a rate determined by a tax 
ruling. 


Backward-looking average effective tax rates (AETR) are also used to measure the effects of BEPS, but often are 
inexact measures of the incentives to shift taxable income. AETRs may be closer to what companies actually pay in 
tax and reflect all aspects of the corporate tax system. However, they are a backward-looking metric, reflecting 
historical tax effects (e.g. depreciation from prior investments, loss deductions from prior years taken against current 
year taxable income, etc.) and non-BEPS tax provisions (e.g. R&D and energy tax credits). AETRs are often computed 
from financial statement data, and thus identify the country of incorporation not tax residence, and computed from 
accounting tax expense, rather than tax liability or cash taxes paid, as described in Chapter 1. 


Forward-looking marginal and average effective tax rates (FL-METRs and FL-ATRs) are calculated using hypothetical 
companies to illustrate the tax on a future investment. FL-METRs are used to analyse domestic investment incentives 
at the margin, but are increasingly recognised as inappropriate for measuring MNEs’ decisions on the location of high-
return intangible assets. FL-ATRs illustrate the tax on the total return or economic profit of an investment, particularly 
for investments earning above a competitive return, for purposes of considering the location of that investment across 
different countries.  Hypothetical companies are fact-specific and difficult to weight to be  representative, plus they do 
not capture all of the important tax aspects of the corporate tax structure, particularly international tax rules. 


Tax policy analysts are still grappling with which tax rate(s) should be used to empirically estimate the effects of BEPS. 
Sensitivity analysis can be used to determine if the choice of tax rate makes a significant difference. 
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III. Economic Analyses of the Scale BEPS and Countermeasures 


142. A burgeoning academic and other empirical literature on BEPS is continuing and reports 


significant BEPS occurring due to tax rate differentials. The bibliography has a select listing of articles and 


reports. A recent survey of the literature on profit shifting has been produced by Dharmapala (2014) and 


Riedel (2014). Several meta-analyses of profit shifting which analyse prior empirical studies have been 


undertaken by DeMooij and Ederveen (2008) and Heckemeyer and Overesch (2013). These studies all 


report significant BEPS among MNEs.  


143. The range of studies previously undertaken use many different types of data, including individual 


firm-level financial statement data, national aggregate statistics, confidential government company 


surveys, export and import pricing data, and in some cases corporate tax returns. Recent studies have 


increasingly examined specific BEPS behaviours, such as interest deductibility and transfer pricing. 


144. Most of the analyses are limited to MNEs headquartered in single countries, where access to 


company surveys, corporate tax returns, or company trade data are made available to researchers on a 


confidential basis, or based on analyses of MNE affiliates in multiple countries from a limited number of 


financial databases. For instance, a number of studies have used confidential information from MNEs 


headquartered in Germany and the United States and their global affiliates, based on mandatory investment 


surveys from the German Bundesbank and the US Bureau of Economic Analysis. Similar data 


unfortunately is not available for other countries, and thus the results from these studies are specific to 


those countries, and would not necessarily be representative for other countries due to differences in tax 


rates and tax rules, differences in the industry mix and other country differences.  


145. There have been several studies of customs and trade data to identify non-arms’ length intra-


group pricing, but that has also been with individual country data. Extrapolation of the BEPS found in 


these studies beyond the specific countries would rest on a critical assumption that the BEPS behaviours 


are of similar magnitude in other countries.  


146. Academic studies have also taken advantage of the availability of cross-country databases of 


company financial records. Many economic analyses have used the BvD’s Amadeus database which is 


limited to European companies. Similar to individual country analyses, the results from these studies are 


specific to Europe, but would not necessarily be representative for other countries. More recently, a 


number of academic studies have turned to global databases such as BvD’s ORBIS database. These have 


the advantage of including more than just European countries, but as described in Chapter 1 the coverage is 


limited. Various analyses have taken different approaches, with some analysing profit shifting from parents 


to affiliates and others analysing profit shifting between unconsolidated affiliated entities. 


147. Most academic studies have not taken their estimates of BEPS based on the sample data to 


extrapolate to provide an estimate of the fiscal effects. Fiscal estimates require significantly more 


information than just the average responsiveness of financial profits to a change in tax rates. Financial 


statement profits generally differ from taxable income due to differences in accounting and tax rules. 


Companies with negative taxable income in a given year generally cannot receive a tax refund in that year, 


but must carry forward any tax losses to future years. Further, the relationship between income and tax 


liability is not proportional due to the extensive use of tax credits in many countries. A number of countries 


have estimated the fiscal effects of enacted legislation and legislative proposals to address BEPS. 


148. There have been few attempts at producing an overall estimate of the worldwide fiscal effects of 


BEPS, and those that have been attempted and published have been based on relatively crude 


methodologies. For example, the IMF Spillovers Analysis (2014) cites a five percent loss of global 


corporate income tax revenue, but the measure is based on a simple corporate tax efficiency ratio which 
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does not separate real economic effects and tax policy and administration differences across countries from 


BEPS behaviours. That study suggested that revenue losses as a percent of corporate tax revenues in 


developing countries could be several multiples of those in developed countries, due to weaker 


enforcement resources. Several non-government organisations (NGOs) have published figures which are 


often multi-year estimates based on trade or total corporate tax numbers, but do not attempt to separate real 


economic activity from BEPS behaviours, and often include estimates of individual income tax evasion or 


non-compliance. On-going OECD analysis on Action 11 is focusing on revenue loss estimates using the 


two approaches. 


General BEPS economic analyses 


149. Six studies of general BEPS behaviours illustrate the range of databases, tax variables and 


methodologies used. 


150. Two studies have undertaken a meta-analysis of prior profit-shifting studies and report a tax 


semi-elasticity of subsidiary pre-tax profits. De Mooij and Ederveen (2008) and Heckemeyer and Overesch 


(2013) report a tax semi-elasticity of subsidiary pre-tax profits of -1.2 and -0.8, respectively; where a 10 


percentage point increase in the tax variable reduces financial statement profits by 12 and 8 percentage 


points, respectively.  


151. Two recent studies provide useful summaries of the empirical analysis of BEPS. Dharmapala 


(2014) summarises the empirical literature of profit shifting analyses and reports that the more recent 


empirical literature finds the estimated magnitude of BEPS to be smaller than that found in earlier studies. 


The change seems mainly due to the increasing recent use of micro firm level data, which is able to hold 


more non-tax factors constant, compared to aggregate data across countries. Reidel (2014) reports that 


existing studies unanimously report evidence in line with tax-motivated profit shifting, but there is a wide 


range of estimates from 5-30%. 


152. Two examples of specific studies are Grubert (2012) and Huizinga and Laevan (2008). Grubert 


(2012) uses a sample of US corporate tax return data of large non-financial US-based MNEs to investigate 


the role of taxation in the large increase in the foreign share of total income of US MNEs between 1996 


and 2002. The paper finds that companies with lower foreign effective tax rates have higher foreign profit 


margins and lower domestic profit margins. The analysis finds that introduction of the “check-the-box” 


regulation in 1997 accounted for a significant fraction of the reduction in the foreign effective tax rates. 


The analysis shows that R&D intensity reduces foreign effective tax rates, indirectly indicating that the 


strategic location of intangible assets can facilitate BEPS. 


153. Huizinga and Laeven (2008) analyse the proprietary Amadeus database of European MNEs 


unconsolidated affiliate financial statement information to investigate profit shifting incentives due to 


international tax differences. The tax variable is the average of bilateral differences in statutory tax rates 


between companies in the same group. The analysis uses earnings before interest and taxes as the 


dependent variable. Considering both tax differentials among foreign affiliates and tax differentials 


between parents and foreign affiliates, they find evidence of profit shifting, both among foreign 


subsidiaries and between parent companies and their affiliates abroad. Finally, they estimate the associated 


revenue implications for each country by comparing the actual profit shifting outcome to a theoretical 


benchmark without profit shifting. They find a semi-elasticity of reported profits with respect to the top 


statutory tax rate of 1.3.  
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Neutralising the Effects of Hybrid Mismatch Arrangements (Action 2) 


154. Hybrid mismatch arrangements have been discussed descriptively in a number of papers, but 


have not been empirically analysed. Grubert (2012) analysed US tax return data and found that disregarded 


entities often involved hybrid structures. Several countries have estimated the effects of proposed 


legislation addressing hybrids. 


Strengthening CFC Rules (Action 3) 


155. Two recent empirical studies examine the effect of consolidated foreign company tax rules on 


MNE behaviour. 


156. Ruf and Weichenrieder (2013) use the German Micro-database Direct Investment (MiDi) data on 


German MNEs to investigate the effect of the change of Germany’s CFC legislation in response to a 


decision by the European Court of Justice (ECJ). The ECJ ruled that German CFC legislation infringed on 


the freedom of establishment within the European Union, and thus could not be applied to CFCs in EU 


countries. The analysis found that after the liberalising CFC legislation, passive investments in low-tax 


European countries increased compared to low-tax non-European countries, signalling that the prior CFC 


rules limited shifting of passive investments of German MNEs. 


157. Markle and Robinson (2012) investigate whether CFC rules, bilateral tax treaties and withholding 


taxes affect the tax behaviour of MNEs. Using ORBIS and COMPUSTAT data, they find that CFC 


legislation as well as other measures reduce the activity of affiliates in “tax haven” countries.  


Limit Base Erosion via Interest Deductions (Action 4) 


158. Several studies have found that MNEs’ strategic placement of debt and the associated interest 


deductions are sensitive to tax differentials and tax interest limitations. 


159. Desai, Foley and Hines (2004) use US Bureau of Economic Analysis investment survey data to 


identify the determinants of the capital structure of foreign affiliates of US MNEs. They find that higher 


tax rates increase the use of both external and internal debt for US foreign affiliates, with a more intense 


effect on internal debt. They control for a credit market imperfection proxy, as companies might increase 


their internal debt to total debt ratio, not only with the objective of shifting profit through interest expenses, 


but also in order to overcome credit market imperfections. They find that companies in countries with a 


less developed credit market are keener on borrowing from related parties (in particular from parent 


companies). They find that “Ten percent higher local tax rates are associated with 2.8% higher debt/asset 


ratios, with internal borrowing being particularly sensitive to taxes”. 


160. Huizinga, Laeven and Nicodème (2008) use the European Amadeus database to test whether 


differences in taxation among countries have a statistically significant effect on the firm’s capital structure 


and on internal debt. They include both marginal effective tax rates and an indicator of the tax incentive to 


shift debt (calculated as the sum of international tax differences weighted by local assets), and find a 


statistically significant effect on firm’s leverage, indicating that debt shifting might occur, not only 


between parent and subsidiaries, but also among foreign subsidiaries. They find “an increase of the 


effective tax rate by 0.06 in the subsidiary country has a positive ‘international’ effect on leverage in the 


subsidiary country of 0.4%”. 


161. Weichenrieder (2015) describes the growing literature on rules limiting the deductibility of 


interest, including studies of German inbound FDI (Weichenrieder & Windischbauer (2008) and Overesch 


& Wamser (2010)); German outbound FDI (Buettner et al. (2012)), and U.S. outbound FDI (Blouin et al. 


(2014)).  Two papers evaluated the German interest barrier rule introduced in 2008, which limits the 
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deductibility of interest generally to 30% of EBITDA. Using the DAFNE database for German companies, 


Buslei and Simmler (2012) consider how the rule affected firms’ capital structure, investment and 


profitability. The results show a strong behavioural response by firms to avoid the limited deductibility of 


interest expenses, successfully broadening the tax base in the short-term. Affected firms decreased their 


debt-to-assets ratios and there was no evidence of a negative (short-term) effect on investment.  Dreßler 


and Scheuering (2012) analysed how German firms subject to the interest barrier rule adjusted their debt-


to-assets ratios and their net interest payments compared to a control group. Their analysis shows that the 


interest barrier resulted in firms lowering their debt-to-assets ratios and their net interest payments, but 


principally by reducing external debt rather than related party debt.  


Prevent Treaty Abuse (Action 6) 


162. Empirical analyses of tax treaty issues are limited and often are included with other BEPS 


behaviours or are specific to particular countries. One recent simulation analysis, van ’t Reit and Lejour 


(2014), shows the potential reduction in withholding taxes due to treaty shopping, but the analysis is not 


based on actual taxpayer behaviour.  


163. The analysis examines bilateral tax rates on cross-border dividends between 108 countries (3,244 


country pairs) and shows that indirect routes (treaty shopping) are cheaper than direct routes for 67% of the 


country pairs. 21% of the country pairs have a zero effective tax rate without treaty shopping, but 54% 


when treaty shopping is possible. Treaty shopping is estimated to reduce the withholding effective tax rate 


by more than 5 percentage points from nearly 8% to 3%. A simulated removal of tax havens from any 


double tax relief (other than foreign tax credit) shows an increase in the world average effective 


withholding tax rate by 0.14 percentage points. 


Assure that Transfer Pricing Outcomes are in Line with Value Creation (Actions 8-10)  


164. Transfer pricing has been identified as a major BEPS issue with four actions identified in the 


BEPS Action Plan specifically dedicated to addressing BEPS through this channel. Transfer pricing, 


particularly through the shifting of intangible assets, is discussed in the general BEPS analyses. Four key 


studies focus specifically on transfer pricing.  


165. Clausing (2003) investigates the effect of host country statutory and effective tax rates on inter-


company trade in goods. Using data on intra-firm transactions from the US Bureau of Labor Statistics, the 


analysis finds that low foreign statutory tax rates are correlated with lower export prices and higher import 


prices relative to third-party transactions. The analysis finds a “tax rate 1% lower in the country of 


destination/origin is associated with intra-firm export prices that are 1.8% lower and intra-firm import 


prices that are 2.0% higher, relative to non-intra-firm goods”. Several other studies using price-based 


comparisons of related-party and third-party imports and exports show significant tax effects, including a 


recent study of French 1999 trade data by Davies et al. (2014).  


166. Grubert (2003) analysing data from US MNEs’ tax returns for US MNEs finds that US controlled 


foreign corporations (CFCs) located in countries with relatively low and relatively high statutory CIT rates 


engage in significantly greater volumes of inter-affiliate transactions. This is consistent with BEPS related 


activity. The analysis finds that R&D intensive companies engage in greater volumes of such intra-


company trade. 


167. Mutti and Grubert (2009) analyse US MNEs’ tax return data to investigate whether the US 


“check-the-box” regulation has encouraged the relocation of intangible assets abroad. They provide 


evidence of a substantial migration of intangible assets abroad, in particular to low tax countries through 


hybrid entities and cost-sharing agreements. Moreover, descriptive statistics show that royalty payments 
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among foreign affiliates increased sharply in the period considered, from entities in high-tax countries to 


entities in low-tax countries. 


168. Karkinsky and Riedel (2012) focus on the effect of statutory tax rates and other tax-related 


variables (such as binding CFC rules and withholding tax on royalties) on the number of MNEs’ patent 


applications. They build a unique dataset of European firms merging Amadeus financial statement 


database with PATSTAT information. They find that low tax rates increase the probability that the firm 


applies for a patent in low-tax locations. This result is similar to a study by Griffith, Miller and O’Connell 


(2011).  


Benefits of Better Disclosure (Actions 11, 12 and 13) 


169. Hoopes (2015) provides a survey of a number of studies that have analysed the effects of 


disclosure issues. A paper by Dyreng, Hoopes and Wilde (2014) finds empirical evidence suggesting that 


public companies decreased tax avoidance and reduced the use of subsidiaries in tax haven countries when 


there was increased public disclosure. 


170. Announcements of future legislative changes can affect corporate taxpayer behaviours even 


before specific legislative measures have been enacted. Some corporations are already changing their 


international tax structures due to the progress of the BEPS Project and expected changes by governments. 


These changes may be reflected in surveys of MNEs and their advisers.  


Fiscal estimates of enacted BEPS-related countermeasures  


171. The empirical literature also includes individual country government fiscal estimates of prior 


legislation addressing different BEPS channels. In most cases, the fiscal estimates are ex ante estimates 


made at the time of the legislative enactment, rather than ex post analyses of the enacted legislation, and 


may not include behavioural effects. In several countries, recent limitations on excessive interest 


deductions were estimated to increase corporate income tax revenues by 3-9 percent. A number of 


countries do not estimate the fiscal effects of “base protection” measures, since they are intended to 


preserve existing revenue rather than to increase revenue above prior projections. This is another example 


of the key issue of what the “counterfactual” comparison should be. If the BEPS-type countermeasure is 


not enacted, then the revenue base would not be protected and revenue would decline. Once the projected 


revenue is reduced for the uncorrected BEPS problem, then countermeasure legislation would result in 


higher revenue. Under either scenario, BEPS countermeasures are important for ensuring corporations 


reduce their BEPS-related tax planning activities through artificial arrangements which separate taxable 


income from where the value is created. 


BEPS and Developing Countries 


172. Due to limitations of the available data, both in terms of quality and quantity, as noted in Fuest 


and Riedel (2010), empirical research of profit shifting in developing countries is quite limited. Attempting 


to fill the gap on developing country studies of BEPS, Fuest, Hebous and Riedel (2011) empirically 


examine income shifting from developing countries by focusing on related party loans.  Distinguishing 


between German MNE affiliates in developed and developing countries, the results show that related party 


debt in developing countries is significantly more sensitive to changes in corporate tax rates than in 


developed countries.  The study concludes that profit shifting is about twice as large in developing 


countries as in developed economies. The IMF (2014) study on international tax spillovers uses a rough 


comparison of corporate tax efficiency, which suggests that revenue losses as a percent of CIT revenues in 


developing countries could be several multiples of those in developed countries, due to weaker 


enforcement resources.  
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173. Many studies focusing on developing countries do not separate the revenue lost from BEPS 


behaviours from individual tax evasion and illicit financial flows.  Developing countries have higher ratios 


of CIT to GDP, so their revenue base is potentially more at risk from BEPS behaviours than developed 


countries, and loss of CIT revenue could lead to critical underfunding of public investment that could help 


promote economic growth.  In a report by the African Tax Administration Forum (ATAF), African tax 


administrations find that transfer-pricing abuse is a major obstacle not only to effective revenue 


mobilisation, but also to development and poverty alleviation, and that most countries lack the necessary 


skills to identify and analyse complex cases.
28


  Better understanding of the economic effects of BEPS on 


developing countries is important for the design of tax policies that account for country differences in tax 


systems and levels of enforcement capabilities.   


IV. Other Economic Impacts of BEPS and Countermeasures 


174. Action 11 will also include analysis of the economic impact of BEPS and BEPS 


countermeasures. The scale of BEPS, in terms of the fiscal effects on government revenues, is important, 


but there are many other economic effects of BEPS. These include the effects on economic efficiency and 


growth, different types of investments and capital structure, competition among companies, competition 


between countries (spillover effects), and the burden of BEPS and BEPS countermeasures, among other 


potential effects. The final Action 11 report will synthesise the available empirical analyses from 


academics, think tanks, government organisations, non-government organisations, and other international 


economic agencies, including the IMF’s recent report on international tax spillovers, and some on-going 


OECD analysis.  


175. Another dimension to the scale of BEPS is the question of “How widespread is BEPS activity 


among corporations?”  A number of studies have found evidence that profit shifting is widespread across 


the corporate MNE sector, but several recent papers (Davies, 2014; Egger et al., 2014) report significant 


BEPS behaviours by a limited number of large MNEs with affiliates in a small number of jurisdictions. 


The answer to this question has implications for the design of BEPS countermeasures. Another aspect is 


the dynamic nature of BEPS. Even if BEPS is not widespread now, it could become much more 


widespread if nothing is done on an internationally-coordinated basis. Competitive pressures through 


pricing and acquisitions give MNEs using BEPS an advantage in lower costs to take market share from 


companies that do not use BEPS to lower their costs. As seen recently in the case of corporate inversions, a 


significant change in corporate tax behaviour minimising taxes can occur suddenly even when legal 


arrangements under current law had existed for years.   


176. Economic efficiency and growth are critically important to all countries. The OECD’s Tax Policy 


Reform and Economic Growth (2010) ranked corporate income tax as the least conducive tax to economic 


growth. Some have expressed concern that BEPS countermeasures would increase effective corporate tax 


rates on some MNEs, with adverse economic effects resulting. The BEPS project proposes structural tax 


reforms that close unintended interactions of different country tax rules with internationally-coordinated 


rules. Any additional corporate tax revenue from BEPS countermeasures would enable the lowering of tax 


rates on MNEs and other taxpayers, if the specific tax effects on economic growth are a concern. In 


addition, corporate tax revenue reductions as a result of BEPS behaviours by a self-selected group of  


MNEs are likely to have different growth and efficiency implications than a reduction in corporate tax 


revenue resulting from a general reduction in the corporate tax rate, but this has not been a focus of 


existing empirical studies. 


177. Economic efficiency effects can be reflected in a number of different ways. Many countries 


report backward-looking ETRs which vary significantly across different industries due to tax rules which 


are used more by certain industries, such as accelerated depreciation or research and development tax 


credits, or which have special industry tax rules. Tax revenue reductions from BEPS are also likely to vary 
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from industry to industry. For example, the ability to move intangible assets and the income associated 


with intangible assets without changing the location of where the value was created is a significant source 


of BEPS and is likely to occur in some industries more than others. This can create economic distortions 


across industries from varying ETRs. MNEs can take advantage of both domestic tax planning and BEPS 


to lower their effective tax rates below domestic competitors, providing them with an advantage in gaining 


market share through lower consumer prices or their ability to acquire domestic companies. Several 


studies, including one by Egger et al. (2010), compare income tax payments of MNEs or their affiliates 


with comparable domestic corporations or their affiliates. Identifying comparable MNE and domestic-only 


companies is a challenge, particularly for smaller countries, but statistical techniques, such as propensity 


score matching and regression analysis, have been used.  


178. Economic efficiency is also affected by BEPS effects on MNEs’ capital structure, foreign direct 


investment (FDI), and location of patents. A number of studies show BEPS occurring through excessive 


interest deductions, particularly through related party debt. As interest deductions are taken in high-tax rate 


countries, and the related party interest income is in low or no-tax countries, the after-tax cost of debt is 


reduced. Differences in the tax treatment of debt and equity can be exploited in the cross-border context 


and add to the tax-induced bias towards corporate debt financing. Numerous studies also show that BEPS 


affects the location of FDI and patents, since taxable income can be segregated from where the value is 


created. This can affect the location of some employment and physical capital to justify claims for the 


desired tax treatment. 
179. Several observers have commented on how corporate income tax (CIT) revenues as a percentage 


of GDP for OECD countries are the same in 2012 as they were in the late 1990s, despite lower statutory 


corporate tax rates and increasing concerns about BEPS. As noted in Chapter 1, BEPS affects both 


reported CIT revenues and recorded GDP, so it is not possible to identify BEPS from aggregate national 


account ratios. CIT revenues as a percentage of GDP have been quite volatile across time, as well as across 


OECD countries over the past 15 years. Many countries have expanded their corporate tax bases to help 


finance lower statutory tax rates, but some of those base expansions, such as reducing accelerated 


depreciation, represent temporary timing differences, which may mask other trends and affect future CIT 


revenues (see for example, Australian Parliamentary Budget Office (2014)) Developing countries rely 


more heavily on CIT revenues as a percentage of GDP than OECD countries, and that reliance has doubled 


over the past 14 years.  


180. Concerns have been expressed about the administrative cost of potential BEPS countermeasures. 


Tax policy changes affect taxpayer compliance costs as well as tax administrations’ costs. Initial 


administrative costs involving one-time implementation costs are typically much larger than future on-


going costs. As noted previously, an important consideration in evaluating administrative costs associated 


with the implementation of BEPS countermeasures is the counter-factual against which the comparison is 


made (i.e. the world without the BEPS project. Would the current tax rules remain unchanged (and thus 


compliance costs would increase), or would individual countries enact unilateral and uncoordinated BEPS 


countermeasures? In the latter case, internationally coordinated BEPS countermeasures could potentially 


reduce taxpayer compliance costs (compared to what they would otherwise be). 


181. Reductions in corporate income tax revenues due to BEPS behaviours of some MNEs must be 


offset either through higher taxes on other businesses and households; lower government spending that  


affects households and businesses  and economic growth; or an increase in a country’s deficit, which also 


affects households, businesses and economic growth. In contrast, BEPS countermeasures will increase the 


effective tax rate of MNEs engaging in BEPS, while enabling governments to lower taxes on other sectors 


of the economy. Although the incidence of corporate taxes is still widely debated, most analyses conclude 


that corporate income tax falls on both capital and labour, varying in the degree of capital mobility, 


openness of the economy, and the extent to which the corporations are earning competitive returns or 
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economic rents. Since BEPS is not a general CIT rate reduction, but a self-selected tax reduction of some 


MNEs, the burden of BEPS countermeasures would not be the same as the burden of a general corporate 


tax policy change.  


182. It will be important to account for taxpayer behaviours that could offset the potential positive 


gains, particularly if the BEPS countermeasures are not adopted by most countries or if there are other tax 


avoidance mechanisms not addressed by the BEPS countermeasures to which MNEs could avail 


themselves. 


183. The fiscal and economic impact of BEPS and BEPS countermeasures are important, and initial 


estimates based on currently available data, tools and methodologies are helpful to policymakers. 


Additional new analysis is being undertaken simultaneously with the BEPS project, but there are still many 


unanswered questions and the need for additional available data and analysis.  
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Questions for consultation 


 Are there any alternatives to the two approaches (aggregate tax rate differential and BEPS 


channels) for measuring the scale of BEPS? 


 Are there recommended approaches for extrapolating from studies based on a non-random 


sample of MNEs, from individual countries or limited countries, to a global estimate? 


 Are there other important empirical studies about the scale or economic impact of BEPS and/or 


the Action Items which are not included in the reference listing? 


 Are there additional empirical studies about the effects of BEPS in developing economies? What 


would an ideal economic analysis of the scale of BEPS include – data, dependent variable, tax 


variable, independent variables? 


 Are there other analyses of BEPS that governments’ tax administrations or tax policy offices 


might consider with currently available data? 


 Would internationally-coordinated BEPS countermeasures increase or reduce taxpayer 


compliance costs relative to your expectation of future country tax rules in a world without the 


BEPS project, and what would be the key determining factors?  


 Are there studies of the cost of compliance with international tax rules, and do any of them 


estimate the cost of complying with non-internationally coordinated tax rules? 


 Are there any studies that estimate the costs of MNE international tax planning? 


 Are there additional empirical studies on the competition issue between companies and on the 


competition (spillovers) issue between countries? 


 Are there empirical studies that analyse whether reductions in ETRs from BEPS behaviours have 


different economic effects (e.g., efficiency, incidence, welfare) from general reductions in ETRs 


from legislated policy changes? 
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ABBREVIATIONS AND ACRONYMS 


AETR – Average effective tax rate 


BEA – US Bureau of Economic Analysis 


BEPS – Base erosion and profit shifting 


BOP – Balance of Payments 


BvD – Bureau van Dijk 


CDIS – Coordinated Direct Investment Survey (IMF) 


CFA – OECD Committee on Fiscal Affairs  


CFC – Controlled foreign company 


CIAT – Inter-American Centre of Tax Administrations 


CIT – Corporate income tax 


EBITDA – Earnings before interest taxes depreciation and amortization 


ECLAC – Economic Commission for Latin America and the Caribbean 


ECJ – European Court of Justice 


EITI – Extractive Industries Transparency Initiative 


ETR – Effective tax rate 


EPO – European Patent Office 


FDI – Foreign direct investment 


FL-ATR – Forward-looking average effective tax rates 


FL-METR – Forward-looking marginal effective tax rate 


GAAP – Generally Accepted Accounting Principles 


GDP – Gross domestic product 


GFS – IMF Government Finance Statistics  


IBD – Inter-Development Bank 


ICTD – Sussex University International Centre for Tax and Development  
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IDS – Sussex University Institute for Development Studies  


IFRS – International Financial Reporting Standards 


IMF – International Monetary Found 


IP – Intellectual property 


IRS – US Internal Revenue Service 


LAC – Latin American and Caribbean (countries) 


MiDi – German Bundesbank micro database on direct investment 


MNE – Multinational enterprise 


MTR – Marginal tax rate 


NA – National Accounts 


NGO – Non-government organisation 


NSO – National statistical office 


OECD - Organisation for Economic Co-operation and Development 


R&D – Research and development 


SPE – Special purpose entity 


STR – Statutory tax rate 
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ENDNOTES 


                                                      
1
  IMF (2014), Coordinated Direct Investment Survey: Project on bilateral asymmetries 


2
  For financial accounting purposes, the objective is to record both current-year and future-year tax liabilities 


(tax expense) associated with the current-year economic activities of a firm. This differs from actual, current-


year tax payments that may have been generated by prior-year economic activities and do not include the 


future tax payments from current-year economic activities.  See Hanlon (2003) and Lip 


3
  Koch, R. & Oestreicher, A. (2014), in response to the OECD BEPS Action 11 Request for Input. 


4
  Prichard, Cobham and Goodall (2014). 


5
  Hope et al. (2013) examined firms’ responses to a US accounting rule change in 1998, which allowed firms to 


stop providing segment reporting at the geographic level. The analysis found that firms that discontinued 


geographic segment reporting were those that had lower effective tax rates, consistent with firms’ interest 


innot reporting information that would potentially reveal tax avoidance behaviour. In a similar paper, Akamah 


et al. (2014) find that firms with operations in tax havens are more likely to aggregate their geographic 


segment disclosures. 


6
  Cobham and Loretz (2014) use the largest commercially available database of company balance sheets, Orbis. 


Using a dataset of over 200,000 individual companies in over 25,000 corporate, they state coverage is severely 


limited among developing countries, and increasingly so for lower-income countries, and “where there are 


non-random reasons for information to be missing (e.g. accounts in low-tax jurisdictions are less likely to be 


included in the dataset), this will result in systematic biases to the results.”2014 


7
  In response to the OECD (2014) BEPS Action 11 Request for Input, Reinald Koch and Andreas Oestreicher 


list some of the limitations: there is no distinction between interest and dividend income, or between intra-


group and third party transactions; the publishers of the data rely on extent to which companies publish 


reports; there are missing companies in the data as well as missing financial information from companies that 


are included; it is not a random sample as it depends on information released by business sector; and it can be 


assumed that information is lacking in particular for entities that are used for tax planning purposes. 


8
  Beer and Loeprick (2013) estimate profit shifting, and find significant effects, but note the selection criterion 


reduced their sample by more than 60 percent, “possibly resulting in a bias as incomplete accounting 


information may be correlated to less transparent corporate governance and more aggressive tax optimization.” 


“Such a bias would likely result in an underestimation of findings on aggregate profit shifting.” 


9
  Commons Select Committee on Tax avoidance and evasion in the UK (2015); The Permanent Subcommittee 


on Investigations in the US (2013) ; Inquiry into Tax Disputes in Australia (2014); and the European 


Commission (2014).  


10
  OECD, 2014. OECD Expert Group for International Collaboration on Micro Data Access: Final Report 


11
  Prichard, Cobham and Goodall (2014). 


12
  e.g. Markle & Shakelford (2012). 


13
  e.g. Weyzig (2014), Buettner and Wamser (2007), Huizinga et al. (2008). 


14
  See e.g. Cobham & Loretz, (2014). 


15
  See Weyzig (2014). 


16
  References to the “future state” and “ideal state” are not presented as proposed or inevitable stages, but are 


designed to highlight that improvements in the data sources available would also lead to improvements in the 


accuracy of BEPS indicators and economic analyses.  
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17


  The firm-level financial information is for a sample of the 250 largest global MNEs, as measured by sales.  It 


includes financial information in 2007 and 2011 from both the MNE consolidated and affiliates’ 


unconsolidated financial statements. 


18
  The tax expense measure includes taxes that are based on income, including corporate income taxes and 


withholding taxes based on income.  


19
  Indicators 2 and 3 measure potential profit shifting in different ways.  Indicator 2 uses individual affiliate 


observations in the calculations; Indicator 3 aggregates all of a MNE’s affiliates at the country level.  The two 


indicators also differ in how low-tax locations are defined.  Indicator 2 defines low-tax as locations of affiliates 


with ETRs less than the MNE group’s worldwide ETR; Indicator 3 defines low-tax as countries with the 


lowest ETRs accounting for 20% of assets. 


20
  Domestic operations include the parent company and its affiliates operating in the same country as the parent. 


21
  The use of a propensity score to identify comparable domestic and MNE firms is used by P. Egger, W. Egger, 


and H. Winner, “Saving Taxes Through Foreign Plant Ownership, Journal of International Economics, 81, 


2010 (pp. 99-108). 


22
  Research and development expenditures include current plus capital expenditures (both public and private) for  


R&D activities performed within a country. Royalty receipts are payments for the use of intellectual property 


that may not be directly related to the measure of R&D spending. 


23
  EBITDA is pre-tax income before any deductions for interest paid, corporate income taxes, depreciation and 


amortization.  Net interest expense (interest expense minus interest income) could not be calculated from the 


available affiliate-level data. 


24
  The total assets accounted for by low-tax countries, will not be exactly 20%. In that case, the last country to be 


included in the low-tax countries would cause the sum of low-tax countries’ assets exceed 20% of total MNE’s 


assets. The last country is then not assigned a weight equal to its assets. Instead, it is assigned a lower weight. 


This weight is set such that the sum of assets of all low-tax countries is equal to exactly 20% of the sum of 


total MNE’s assets. For example, the two low-tax countries are A and B. A has an ETR of 11% and assets 


equal to 15% of total MNE’s assets; B has an ETR of 12% and assets equal to 10% of total MNE’s assets. In 


that case, B is assigned a weight of half of its assets equal to 5% of total MNE’s assets (15% + 5% = 20%). 


25
  Several of the studies referred to later in the chapter describe the effects of some existing BEPS counter-


measures, including interest limitations.  Several countries reported in the survey by the OECD CFA Working 


Party No.2 revenue from interest limitations ranging from 3-9% of corporate income tax revenues. 


26
  OECD (2010), Tax Policy Reform and Economic Growth. 


27
  Slemrod and Wilson (2009) and Dharmapala (2014). 


28
  Monkam, N. (2012) 








URTEIL DES GERICHTSHOFS (Dritte Kammer)


16. April 2015(*)


„Vertragsverletzung eines Mitgliedstaats – Steuerrecht – Stundung der Steuer auf den 
Gewinn, der bei der entgeltlichen Veräußerung bestimmter Anlagegüter realisiert wurde – 
Steuererhebung – Niederlassungsfreiheit – Art. 49 AEUV – Art. 31 des EWR-Abkommens 


– Ungleichbehandlung von Betriebsstätten im Hoheitsgebiet eines Mitgliedstaats und 
Betriebsstätten im Hoheitsgebiet eines anderen Mitgliedstaats der Europäischen Union oder 


des Europäischen Wirtschaftsraums – Verhältnismäßigkeit“


In der Rechtssache C-591/13


betreffend eine Vertragsverletzungsklage nach Art. 258 AEUV, eingereicht am 20. 
November 2013,


Europäische Kommission, vertreten durch W. Mölls und W. Roels als Bevollmächtigte, 
Zustellungsanschrift in Luxemburg,


Klägerin,


gegen


Bundesrepublik Deutschland, vertreten durch T. Henze und K. Petersen als 
Bevollmächtigte,


Beklagte,


erlässt


DER GERICHTSHOF (Dritte Kammer)


unter Mitwirkung des Kammerpräsidenten M. Ilešič, des Richters A. Ó Caoimh, der 
Richterin C. Toader sowie der Richter E. Jarašiūnas und C. G. Fernlund (Berichterstatter),


Generalanwalt: Y. Bot,


Kanzler: K. Malacek, Verwaltungsrat,


aufgrund des schriftlichen Verfahrens und auf die mündliche Verhandlung vom 26. 
November 2014,


aufgrund des nach Anhörung des Generalanwalts ergangenen Beschlusses, ohne 
Schlussanträge über die Rechtssache zu entscheiden,


folgendes


Urteil


1        Mit ihrer Klage beantragt die Europäische Kommission, festzustellen, dass die 
Bundesrepublik Deutschland gegen ihre Verpflichtungen aus Art. 49 AEUV und aus Art. 31 
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des Abkommens über den Europäischen Wirtschaftsraum vom 2. Mai 1992 (ABl. 1994, L 1, 
S. 3, im Folgenden: EWR-Abkommen) verstoßen hat, indem sie Vorschriften erlassen und 
beibehalten hat, nach denen die Steuer auf den Gewinn, der bei der entgeltlichen 
Veräußerung bestimmter Anlagegüter (im Folgenden: ersetzte Wirtschaftsgüter) realisiert 
wurde, durch „Übertragung“ dieses Gewinns auf neu angeschaffte oder hergestellte 
Anlagegüter (im Folgenden: Ersatzwirtschaftsgüter) bis zu deren Veräußerung gestundet 
wird, soweit die letztgenannten Güter zum Anlagevermögen einer inländischen 
Betriebsstätte des Steuerpflichtigen gehören, während eine solche Stundung nicht möglich 
ist, wenn die Güter zum Anlagevermögen einer Betriebsstätte des Steuerpflichtigen gehören, 
die sich in einem anderen Mitgliedstaat der Europäischen Union oder einem anderen 
Vertragsstaat des EWR-Abkommens befindet.


Rechtlicher Rahmen


2        § 6b Abs. 1 bis 4 des deutschen Einkommensteuergesetzes (EStG) bestimmt:


„(1)      Steuerpflichtige, die


Grund und Boden,


Aufwuchs auf Grund und Boden mit dem dazugehörigen Grund und Boden, wenn der 
Aufwuchs zu einem land- und forstwirtschaftlichen Betriebsvermögen gehört,


Gebäude oder Binnenschiffe


veräußern, können im Wirtschaftsjahr der Veräußerung von den Anschaffungs- oder 
Herstellungskosten der in Satz 2 bezeichneten Wirtschaftsgüter, die im Wirtschaftsjahr der 
Veräußerung oder im vorangegangenen Wirtschaftsjahr angeschafft oder hergestellt worden 
sind, einen Betrag bis zur Höhe des bei der Veräußerung entstandenen Gewinns abziehen. 
Der Abzug ist zulässig bei den Anschaffungs- oder Herstellungskosten von


1.      Grund und Boden,


soweit der Gewinn bei der Veräußerung von Grund und Boden entstanden ist,


2.      Aufwuchs auf Grund und Boden mit dem dazugehörigen Grund und Boden, wenn der 
Aufwuchs zu einem land- und forstwirtschaftlichen Betriebsvermögen gehört,


soweit der Gewinn bei der Veräußerung von Grund und Boden oder der Veräußerung 
von Aufwuchs auf Grund und Boden mit dem dazugehörigen Grund und Boden 
entstanden ist,


3.      Gebäuden,


soweit der Gewinn bei der Veräußerung von Grund und Boden, von Aufwuchs auf Grund 
und Boden mit dem dazugehörigen Grund und Boden oder Gebäuden entstanden ist, 
oder


4.      Binnenschiffen,      


soweit der Gewinn bei der Veräußerung von Binnenschiffen entstanden ist.
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Der Anschaffung oder Herstellung von Gebäuden steht ihre Erweiterung, ihr Ausbau oder 


ihr Umbau gleich. Der Abzug ist in diesem Fall nur von dem Aufwand für die Erweiterung, 
den Ausbau oder den Umbau der Gebäude zulässig.


(2)      Gewinn im Sinne des Absatzes 1 Satz 1 ist der Betrag, um den der Veräußerungspreis 


nach Abzug der Veräußerungskosten den Buchwert übersteigt, mit dem das veräußerte 
Wirtschaftsgut im Zeitpunkt der Veräußerung anzusetzen gewesen wäre. Buchwert ist der 


Wert, mit dem ein Wirtschaftsgut nach § 6 anzusetzen ist.


(3)      Soweit Steuerpflichtige den Abzug nach Absatz 1 nicht vorgenommen haben, können 
sie im Wirtschaftsjahr der Veräußerung eine den steuerlichen Gewinn mindernde Rücklage 


bilden. Bis zur Höhe dieser Rücklage können sie von den Anschaffungs- oder 
Herstellungskosten der in Absatz 1 Satz 2 bezeichneten Wirtschaftsgüter, die in den 


folgenden vier Wirtschaftsjahren angeschafft oder hergestellt worden sind, im 
Wirtschaftsjahr ihrer Anschaffung oder Herstellung einen Betrag unter Berücksichtigung der 
Einschränkungen des Absatzes 1 Satz 2 bis 4 abziehen. Die Frist von vier Jahren verlängert 


sich bei neu hergestellten Gebäuden auf sechs Jahre, wenn mit ihrer Herstellung vor dem 
Schluss des vierten auf die Bildung der Rücklage folgenden Wirtschaftsjahres begonnen 


worden ist. Die Rücklage ist in Höhe des abgezogenen Betrags gewinnerhöhend aufzulösen. 
Ist eine Rücklage am Schluss des vierten auf ihre Bildung folgenden Wirtschaftsjahres noch 
vorhanden, so ist sie in diesem Zeitpunkt gewinnerhöhend aufzulösen, soweit nicht ein 


Abzug von den Herstellungskosten von Gebäuden in Betracht kommt, mit deren Herstellung 
bis zu diesem Zeitpunkt begonnen worden ist; ist die Rücklage am Schluss des sechsten auf 
ihre Bildung folgenden Wirtschaftsjahres noch vorhanden, so ist sie in diesem Zeitpunkt 


gewinnerhöhend aufzulösen.


(4)      Voraussetzung für die Anwendung der Absätze 1 und 3 ist, dass


1.      der Steuerpflichtige den Gewinn nach § 4 Absatz 1 oder § 5 ermittelt,


2.      die veräußerten Wirtschaftsgüter im Zeitpunkt der Veräußerung mindestens sechs 
Jahre ununterbrochen zum Anlagevermögen einer inländischen Betriebsstätte gehört 


haben,


3.      die angeschafften oder hergestellten Wirtschaftsgüter zum Anlagevermögen einer 


inländischen Betriebsstätte gehören,


4.      der bei der Veräußerung entstandene Gewinn bei der Ermittlung des im Inland 
steuerpflichtigen Gewinns nicht außer Ansatz bleibt und


5.      der Abzug nach Absatz 1 und die Bildung und Auflösung der Rücklage nach Absatz 3 
in der Buchführung verfolgt werden können.


Der Abzug nach den Absätzen 1 und 3 ist bei Wirtschaftsgütern, die zu einem land- und 
forstwirtschaftlichen Betrieb gehören oder der selbständigen Arbeit dienen, nicht zulässig, 
wenn der Gewinn bei der Veräußerung von Wirtschaftsgütern eines Gewerbebetriebs 


entstanden ist.“


Vorverfahren


3        Am 15. Mai 2009 richtete die Kommission ein Mahnschreiben an die Bundesrepublik 
Deutschland. Darin wies sie diesen Mitgliedstaat darauf hin, dass § 6b EStG möglicherweise 
mit dem freien Kapitalverkehr unvereinbar sei.
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4        Mit Schreiben vom 13. Juli 2009 teilte die Bundesrepublik Deutschland mit, dass sie die 


Auffassung der Kommission nicht teile, weil die streitige Regelung nicht unter den freien 
Kapitalverkehr, sondern ausschließlich unter die Niederlassungsfreiheit falle und mit dieser 
vereinbar sei.


5        Am 7. Mai 2010 übersandte die Kommission der Bundesrepublik Deutschland ein 
zusätzliches Mahnschreiben, in dem sie einräumte, dass die Regelung unter die 


Niederlassungsfreiheit falle. Gleichwohl sei sie nach Prüfung des Vorbringens dieses 
Mitgliedstaats zu dem Ergebnis gekommen, dass die fragliche Regelung gegen Art. 49 
AEUV und Art. 31 des EWR-Abkommens verstoße.


6        Mit Schreiben vom 7. Juli 2010 widersprach die Bundesrepublik Deutschland der 
Auffassung der Kommission und blieb bei ihrer Ansicht, dass die fragliche Regelung mit der 


Niederlassungsfreiheit vereinbar sei.


7        Am 30. September 2011 übersandte die Kommission der Bundesrepublik Deutschland eine 
mit Gründen versehene Stellungnahme, in der sie ihre im zusätzlichen Mahnschreiben 


dargelegte Auffassung bekräftigte und die Bundesrepublik Deutschland aufforderte, dieser 
mit Gründen versehenen Stellungnahme binnen zwei Monaten nach ihrer Zustellung 


nachzukommen.


8        Da die Bundesrepublik Deutschland in ihrer Antwort vom 28. November 2011 erneut 
vortrug, dass die Auffassung der Kommission nicht zutreffe, beschloss diese, die 


vorliegende Klage zu erheben.


Zur Klage


 Zur Zulässigkeit


9        Die Bundesrepublik Deutschland hält die vorliegende Klage aus zwei Gründen für 
unzulässig. Zum einen sei sie verspätet erhoben worden, und zum anderen sei ihr 


Streitgegenstand geändert worden.


 Zur Verspätung der Klageerhebung


–       Vorbringen der Parteien


10      Die Bundesrepublik Deutschland trägt vor, die Kommission habe ihr Klagerecht verwirkt, 
weil sie nach Abschluss des schriftlichen Verfahrens zu lange mit der Klageerhebung 


gewartet habe. Da die eingetretene Verzögerung durch keinen sachlichen Grund 
gerechtfertigt sei, habe die Kommission rechtsmissbräuchlich gehandelt. Die Kommission 
habe sich während dieses Zeitraums des Wartens nicht mehr um eine gütliche Lösung des 


Konflikts mit ihr bemüht.


11      Außerdem seien die allgemeinen Grundsätze der Rechtssicherheit und der loyalen 


Zusammenarbeit zu berücksichtigen. Ebenso wie die Mitgliedstaaten bei der Beendigung 
einer vom Gerichtshof festgestellten Verletzung des AEU-Vertrags zur Kooperation mit der 
Kommission verpflichtet seien, müsse die Kommission in der Zeit vor Erhebung einer 


Vertragsverletzungsklage mit dem betreffenden Mitgliedstaat kooperieren, nach 
Alternativen zu einer Klage suchen und ihn über ihr weiteres Vorgehen informieren. Der 


Grundsatz der loyalen Zusammenarbeit richte sich nicht nur an die Mitgliedstaaten, sondern 
auch an die Kommission.
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12      Die Kommission macht geltend, die in Art. 258 AEUV aufgestellten Vorschriften kämen 
zur Anwendung, ohne dass sie zur Einhaltung einer bestimmten Frist verpflichtet sei. 
Außerdem hätten Erwägungen in Bezug auf den Zeitpunkt der Erhebung einer 
Vertragsverletzungsklage keinen Einfluss auf deren Zulässigkeit.


13      Eine Beanstandung wäre nur dann gerechtfertigt, wenn es dem betreffenden Mitgliedstaat 
durch eine zu lange Dauer des Vorverfahrens erschwert worden wäre, die Argumente der 
Kommission zu widerlegen, so dass die Verteidigungsrechte verletzt worden seien. Die 
Bundesrepublik Deutschland habe jedoch nie behauptet, dass ein solcher Fall vorliege, und 
es gebe dafür auch keine Anhaltspunkte.


–       Würdigung durch den Gerichtshof


14      Nach ständiger Rechtsprechung ist es Sache der Kommission, den Zeitpunkt für die 
Erhebung der Vertragsverletzungsklage zu wählen. Die Erwägungen, die für diese Wahl 
bestimmend sind, können die Zulässigkeit der Klage nicht beeinflussen. Die Bestimmungen 
des Art. 258 AEUV sind anzuwenden, ohne dass die Kommission eine bestimmte Frist 
einhalten muss, sofern nicht ein Fall vorliegt, in dem eine zu lange Dauer des Vorverfahrens 
es dem betroffenen Mitgliedstaat erschweren könnte, die Argumente der Kommission zu 
widerlegen, und damit die Verteidigungsrechte verletzen würden. Der Nachweis einer 
solchen überlangen Dauer obliegt dem betroffenen Mitgliedstaat (vgl. in diesem Sinne Urteil 
Kommission/Litauen, C-350/08, EU:C:2010:642, Rn. 33 und 34 sowie die dort angeführte 
Rechtsprechung).


15      Die Bundesrepublik Deutschland hat, wie die Kommission ausführt, das Vorliegen einer 
solchen Situation nicht geltend gemacht. Deshalb ist die von ihr erhobene Einrede der 
Unzulässigkeit zurückzuweisen.


 Zur Änderung des Streitgegenstands


–       Vorbringen der Parteien


16      Die Bundesrepublik Deutschland weist darauf hin, dass die Kommission das in ihrer 
Erwiderung angeführte Argument, das die Besteuerung des durch die Veräußerung des 
ersetzten Wirtschaftsguts erzielten Gewinns im Fall der Abschreibungsfähigkeit des 
Ersatzwirtschaftsguts betreffe, weder im Vorverfahren noch in ihrer Klageschrift 
vorgebracht habe. Dies sei als Änderung des Streitgegenstands anzusehen, mit der Folge, 
dass die Klage insgesamt unzulässig sei.


17      Die Kommission hat dem in der mündlichen Verhandlung entgegengehalten, dass die Klage 
zulässig sei. Aus der Klageschrift ergebe sich eindeutig, dass § 6b EStG auch für 
grenzüberschreitende Sachverhalte gelten solle. Zwar werde die Steuer auf den bei der 
Veräußerung des ersetzten Wirtschaftsguts erzielten Gewinn im Fall eines 
abschreibungsfähigen Ersatzwirtschaftsguts, anders als bei einem nicht 
abschreibungsfähigen Ersatzwirtschaftsgut, nicht vollständig bis zum Verkauf des 
Ersatzwirtschaftsguts gestundet, sondern nur in einem den geringeren Abschreibungen auf 
das Ersatzwirtschaftsgut entsprechenden Maß. Gleichwohl werde in beiden Fällen die Steuer 
auf den bei der Veräußerung des ersetzten Wirtschaftsguts erzielten Gewinn gestundet. Die 
Fälle unterschieden sich lediglich durch das Ausmaß der Stundung. Bei nicht 
abschreibungsfähigen Ersatzwirtschaftsgütern erstrecke sich die Stundung bis zu ihrer 
Veräußerung, während sie bei abschreibungsfähigen Ersatzwirtschaftsgütern von kürzerer 
Dauer sein könne. Bei Letzteren könne die Bundesrepublik Deutschland nach den in der 
deutschen Regelung vorgesehenen Abschreibungsregeln eine gestaffelte Zahlung der Steuer 
verlangen.
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 Würdigung durch den Gerichtshof


18      Es ist festzustellen, dass im vorliegenden Fall weder die Ordnungsmäßigkeit der mit 
Gründen versehenen Stellungnahme noch die Ordnungsmäßigkeit des ihrer Zustellung 
vorangegangenen Verfahrens in Abrede gestellt wird.


19      Nach ständiger Rechtsprechung wird der Gegenstand einer Vertragsverletzungsklage nach 
Art. 258 AEUV durch die mit Gründen versehene Stellungnahme der Kommission 
festgelegt, so dass die Klage auf die gleichen Gründe und das gleiche Vorbringen gestützt 
sein muss wie diese Stellungnahme. Dieses Erfordernis kann jedoch nicht so weit gehen, 
dass in jedem Fall eine völlige Übereinstimmung zwischen der Darlegung der Rügen im 
Tenor der mit Gründen versehenen Stellungnahme und in den Anträgen der Klageschrift 
bestehen muss, falls der Streitgegenstand, wie er in der mit Gründen versehenen 
Stellungnahme umschrieben ist, nicht erweitert oder geändert wurde. Insbesondere kann die 
Kommission ihre ursprünglichen Rügen in ihrer Klageschrift präzisieren, sofern sie den 
Streitgegenstand nicht ändert (vgl. Urteil Kommission/Polen, C-281/11, EU:C:2013:855, 
Rn. 87 und 88 sowie die dort angeführte Rechtsprechung).


20      Im vorliegenden Fall hat die Kommission sowohl im Rahmen des Vorverfahrens als auch 
vor dem Gerichtshof eindeutig vorgetragen, dass sie der Bundesrepublik Deutschland 
vorwerfe, durch den Erlass und die Beibehaltung der in § 6b EStG vorgesehenen Regelung 
gegen ihre Verpflichtungen aus Art. 49 AEUV und Art. 31 des EWR-Abkommens verstoßen 
zu haben.


21      Die Anwendung dieser Regelung hat im Wesentlichen zur Folge, dass die Steuer auf die 
Gewinne aus der Veräußerung der zum Anlagevermögen einer in Deutschland belegenen 
Betriebsstätte des Steuerpflichtigen gehörenden ersetzten Wirtschaftsgüter gestundet wird, 
sofern diese Gewinne in den Kauf oder die Herstellung von Ersatzwirtschaftsgütern 
reinvestiert werden. Der Steuerpflichtige kann diesen Steuervorteil jedoch nur dann in 
Anspruch nehmen, wenn die Ersatzwirtschaftsgüter zum Anlagevermögen einer ebenfalls in 
Deutschland belegenen Betriebsstätte gehören, nicht aber dann, wenn sie zum 
Anlagevermögen einer Betriebsstätte in einem anderen Mitgliedstaat der Union oder des 
Europäischen Wirtschaftsraums gehören. Diese Ungleichbehandlung stellt nach Ansicht der 
Kommission einen Verstoß gegen die Niederlassungsfreiheit dar.


22      Mit den Ausführungen in ihrer Erwiderung zu der nach den deutschen 
Abschreibungsvorschriften bei abschreibungsfähigen Ersatzwirtschaftsgütern erfolgenden 
Stundung der Steuer auf die realisierten Gewinne ist die Kommission lediglich – in 
Beantwortung des von der Bundesrepublik Deutschland erhobenen Vorwurfs, ihr sei ein 
Fehler unterlaufen, als sie angegeben habe, dass die Steuer auf die beim Verkauf der 
ersetzten Wirtschaftsgüter realisierten Gewinne stets bis zur Veräußerung der 
Ersatzwirtschaftsgüter gestundet werde – näher auf die zur Stützung ihres Vorbringens zur 
gerügten Vertragsverletzung angeführten Argumente eingegangen, die sie bereits in 
allgemeinerer Form im Rahmen des Vorverfahrens sowie in der Klageschrift dargelegt hatte.


23      Insoweit ist hervorzuheben, dass der Umstand, dass der Zeitpunkt der Besteuerung des aus 
der Veräußerung des ersetzten Wirtschaftsguts resultierenden Gewinns nach der genannten 
Regelung davon abhängt, ob das Ersatzwirtschaftsgut abschreibungsfähig ist, den 
Streitgegenstand unberührt lässt. Die Steuer auf den bei der Veräußerung des ersetzten 
Wirtschaftsguts erzielten Gewinn wird nämlich, unabhängig davon, ob das 
Ersatzwirtschaftsgut abschreibungsfähig ist, in beiden Fällen gestundet; sie unterscheiden 
sich lediglich durch das Ausmaß der Stundung. Bei nicht abschreibungsfähigen 
Ersatzwirtschaftsgütern könnte sich die Stundung bis zu ihrer Veräußerung erstrecken, 
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während sie bei abschreibungsfähigen Ersatzwirtschaftsgütern von kürzerer Dauer sein 
kann. Dieser Vorteil gilt jedoch in beiden Fällen nur für Reinvestitionen zum Erwerb von 
Ersatzwirtschaftsgütern, die zum Anlagevermögen einer in Deutschland belegenen 
Betriebsstätte des Steuerpflichtigen gehören.


24      Die bloße Tatsache, dass die Kommission im Vorverfahren und in der Klageschrift 
hinsichtlich des Zeitpunkts der Besteuerung des aus der Veräußerung der ersetzten 
Wirtschaftsgüter resultierenden Gewinns nur auf die Veräußerung von 
Ersatzwirtschaftsgütern Bezug genommen hat, lässt daher nicht auf das Vorliegen eines 
neuen Angriffsmittels schließen, was zu einer Beschränkung des Umfangs der Klage allein 
auf nicht abschreibungsfähige Ersatzwirtschaftsgüter führen würde.


25      Folglich ist festzustellen, dass die von der Kommission erhobene Rüge während des 
gesamten vorgerichtlichen und gerichtlichen Verfahrens unverändert geblieben ist.


26      Nach den vorstehenden Erwägungen ist die Klage der Kommission zulässig.


 Zur Begründetheit


 Vorbringen der Parteien


27      Die Kommission macht geltend, § 6b EStG verstoße gegen die Bestimmungen des AEU-
Vertrags und des EWR-Abkommens über die Niederlassungsfreiheit.


28      Nach dem Wortlaut von § 6b EStG sei ein Steuerpflichtiger berechtigt, die bei der 
Veräußerung bestimmter zum Anlagevermögen einer in Deutschland belegenen 
Betriebsstätte des Steuerpflichtigen gehörender Anlagegüter realisierten Gewinne 
unversteuert auf bestimmte Ersatzwirtschaftsgüter zu übertragen, sofern diese Gewinne in 
den Erwerb oder die Herstellung dieser Ersatzwirtschaftsgüter reinvestiert würden. Eine 
solche Stundung der Steuer auf diese Gewinne sei jedoch nach § 6b Abs. 4 Nr. 3 EStG nur 
möglich, wenn die Ersatzwirtschaftsgüter zum Anlagevermögen einer in Deutschland 
belegenen Betriebsstätte des Steuerpflichtigen gehörten. Gehörten die Ersatzwirtschaftsgüter 
dagegen zum Anlagevermögen einer außerhalb Deutschlands belegenen Betriebsstätte, 
würden die aus der Veräußerung des ersetzten Wirtschaftsguts resultierenden Gewinne 
sofort besteuert.


29      Ein Wirtschaftsteilnehmer werde deshalb der Tatsache Rechnung tragen, dass eine 
außerhalb Deutschlands getätigte Reinvestition steuerlich ungünstiger behandelt werde als 
eine dort vorgenommene Reinvestition. Diese Ungleichbehandlung könne eine in 
Deutschland ansässige Gesellschaft davon abhalten, ihre Tätigkeiten mittels einer in einem 
anderen Mitgliedstaat der Union oder des EWR als der Bundesrepublik Deutschland 
belegenen Betriebsstätte auszuüben.


30      Eine solche Ungleichbehandlung könne nicht mit einer objektiv unterschiedlichen Situation 
gerechtfertigt werden. Wenn sich die Betriebsstätte, in der die Reinvestition getätigt werde, 
in einem anderen Mitgliedstaat der Union oder des EWR als der Bundesrepublik 
Deutschland befinde, könne daraus lediglich der Schluss gezogen werden, dass der 
betreffende Wirtschaftsteilnehmer von der Niederlassungsfreiheit Gebrauch gemacht habe.


31      Die auf die Territorialität der Besteuerung gestützten Rechtfertigungsgründe seien nicht 
stichhaltig. Im vorliegenden Fall gehe es um Gewinne, die in Deutschland bei der 
Veräußerung des ersetzten Wirtschaftsguts erzielt worden seien. Die Bundesrepublik 
Deutschland sei unstreitig berechtigt, diese Gewinne zu besteuern. Dieses Recht werde im 
Übrigen im Fall einer Reinvestition außerhalb Deutschlands durch die sofortige Besteuerung 
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der Gewinne tatsächlich ausgeübt. Die steuerliche Behandlung von Betriebsstätten aufgrund 


von Abkommen zur Vermeidung der Doppelbesteuerung (im Folgenden: 
Doppelbesteuerungsabkommen) sei in diesem Zusammenhang unerheblich.


32      Dass dies zur Folge haben könnte, dass die Bundesrepublik Deutschland den Zeitpunkt der 


Fälligkeit der für derartige Gewinne geschuldeten Steuer auch dann, wenn die 
Reinvestitionen außerhalb Deutschlands getätigt würden, aufschieben müsse, wie sie es bei 


Reinvestitionen im Inland tue, ändere nichts an der Aufteilung der Besteuerungsbefugnisse 
in Bezug auf diese Gewinne.


33      Die Rechtfertigung mit der Notwendigkeit, die Kohärenz des nationalen Steuersystems zu 


wahren, könne nur dann durchgreifen, wenn es einen unmittelbaren Zusammenhang 
zwischen dem betreffenden steuerlichen Vorteil und dem Ausgleich dieses Vorteils durch 


eine bestimmte steuerliche Belastung gebe. Die Besteuerung der Gewinne aus der 
Veräußerung des Ersatzwirtschaftsguts sei aber als solche nicht das Gegenstück zur 
Stundung der Steuer auf die bei der Veräußerung des ersetzten Wirtschaftsguts realisierten 


Gewinne. Das Gegenstück zu diesem steuerlichen Vorteil – der Stundung der auf die 
letztgenannten Gewinne geschuldeten Steuer – sei die spätere Besteuerung der aus der 


Veräußerung eben dieses Wirtschaftsguts resultierenden Gewinne und nicht die Besteuerung 
anderer, bei der Veräußerung des Ersatzwirtschaftsguts erzielter Gewinne.


34      Auch der Wunsch, Umstrukturierungen und Reinvestitionen zu fördern, sei kein legitimes 


Ziel. Es spiele zudem keine Rolle, ob ein solches allgemeines Ziel wirtschaftlicher Art im 
Einzelfall einen zwingenden Grund des Allgemeininteresses darstellen könne. Die 
Bundesrepublik Deutschland habe jedenfalls weder behauptet noch nachgewiesen, dass 


dieses Ziel nicht auch ohne eine Schlechterstellung der fraglichen grenzüberschreitenden 
Reinvestitionen erreicht werden könnte.


35      Die gewählte rechtliche Konstruktion stelle ebenfalls als solche keine Rechtfertigung dar. 
Das Gleiche gelte für Ziele der nationalen Wirtschaftsförderung. Die bloße Tatsache, dass 
ein steuerlicher Vorteil bei einem grenzüberschreitenden Sachverhalt nicht mittels der 


gleichen Technik gewährt werden könne wie bei einem rein innerstaatlichen Sachverhalt, 
rechtfertige keine unterschiedliche Behandlung dieser Sachverhalte.


36      Die Frage nach der Verhältnismäßigkeit der in Rede stehenden Maßnahme stelle sich 
mangels eines einschlägigen Rechtfertigungsgrundes nicht.


37      Der Gerichtshof sei jedenfalls im Urteil National Grid Indus (C-371/10, EU:C:2011:785) 
hinsichtlich des vom Steuerpflichtigen zu tragenden Verwaltungsaufwands zu dem Ergebnis 
gekommen, dass dieser das Recht habe, zwischen einer sofortigen und einer aufgeschobenen 


Besteuerung zu wählen. Eine sofortige Besteuerung der fraglichen Gewinne sei daher nicht 
verhältnismäßig.


38      Die Bundesrepublik Deutschland hält die Klage für unbegründet. Die Situation einer in 


einem anderen Mitgliedstaat belegenen Betriebsstätte sei objektiv nicht mit der einer in 
Deutschland belegenen Betriebsstätte vergleichbar. Hilfsweise macht sie für den Fall, dass 


eine Beschränkung festgestellt werden sollte, geltend, diese sei jedenfalls aus zwingenden 
Gründen des Allgemeininteresses, und zwar nach dem Grundsatz der Territorialität der 
Besteuerung und aufgrund des Erfordernisses, die Kohärenz des nationalen Steuersystems 


zu wahren, gerechtfertigt.


39      Von der fraglichen Steuerregelung gehe keinerlei abschreckende Wirkung aus, die einen 
Steuerpflichtigen davon abhalten könnte, Betriebsstätten in anderen Mitgliedstaaten zu 


gründen und seine Tätigkeiten mittels solcher Betriebsstätten auszuüben. Die fehlende 
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Möglichkeit, zum Anlagevermögen einer in Deutschland belegenen Betriebsstätte gehörende 
Anlagegüter zu verkaufen, ohne dass die dabei erzielten Gewinne besteuert würden, habe als 
solche keine unmittelbaren Auswirkungen auf die Tätigkeiten einer in einem anderen 
Mitgliedstaat belegenen Betriebsstätte.


40      § 6b EStG diene zur Verbesserung der Liquidität von Unternehmen und zur Erleichterung 
von Umstrukturierungen durch die Begünstigung von Reinvestitionen in den eigenen 
Betrieb. Derartige Reinvestitionen seien erforderlich, um die Produktion angesichts des 
Verschleißes von Produktionsgütern oder des technischen Fortschritts wieder auf den 
vorherigen Stand zu bringen. Durch den Verzicht auf eine sofortige Besteuerung der bei der 
Veräußerung des ersetzten Wirtschaftsguts erzielten Gewinne werde es dem betreffenden 
Unternehmen ermöglicht, sich in wirtschaftlicher Hinsicht auf strukturelle Änderungen bei 
Produktionstechniken und Vertrieb oder auf regionale Veränderungen einzustellen. Die 
Reinvestition dieser Gewinne erleichtere größere betriebliche Umstrukturierungen und 
verhindere die Besteuerung der besonders hohen stillen Reserven, die bei der Veräußerung 
des betreffenden Wirtschaftsguts aufgedeckt würden.


41      Die in § 6b EStG vorgesehene Steuerregelung laufe darauf hinaus, dass das ersetzte 
Wirtschaftsgut und das Ersatzwirtschaftsgut als ein einziges Wirtschaftsgut aufgefasst 
würden, denn in wirtschaftlicher Hinsicht führten beide Produktionsgüter zu Einnahmen in 
Deutschland. Dieses Ergebnis werde dadurch erzielt, dass das ersetzte Wirtschaftsgut für 
steuerliche Zwecke dem Ersatzwirtschaftsgut gleichgestellt werde. Die bei der Veräußerung 
des ersetzten Wirtschaftsguts erzielten Gewinne würden in der Bilanz des betreffenden 
Unternehmens auf das Ersatzwirtschaftsgut übertragen. In dieser Bilanz werde das ersetzte 
Wirtschaftsgut so behandelt, als sei es dem Betriebsvermögen des Unternehmens nie 
entnommen worden. Diese Fiktion einer ununterbrochenen Zugehörigkeit des ersetzten 
Wirtschaftsguts zum Betriebsvermögen sei in technischer Hinsicht nur dann statthaft, wenn 
das Ersatzwirtschaftsgut zum Anlagevermögen desselben Steuerpflichtigen gehöre und 
ebenfalls der Besteuerungsbefugnis der deutschen Behörden unterliege.


42      Nach den Bestimmungen der von der Bundesrepublik Deutschland geschlossenen 
Doppelbesteuerungsabkommen stelle eine Betriebsstätte eine selbständige steuerliche 
Einheit dar. Das ersetzte Wirtschaftsgut und das Ersatzwirtschaftsgut befänden sich somit 
nicht in den Händen desselben Steuerpflichtigen, sondern in den Händen verschiedener 
Steuerpflichtiger, die von verschiedenen Mitgliedstaaten besteuert würden. Demzufolge 
könne der in der fraglichen Regelung vorgesehene Steuervorteil in Form der Möglichkeit, 
ein Anlagegut auf steuerlich neutrale Art und Weise durch ein demselben Steuerpflichtigen 
gehörendes Gut zu ersetzen, seinem Wesen nach unter derartigen Umständen nicht gewährt 
werden. Die Bundesrepublik Deutschland könne diese spezifische Art eines Steuervorteils 
bei einem grenzüberschreitenden Sachverhalt weder rechtlich noch faktisch mittels einer 
anderen Technik gewähren, da Wirtschaftsgüter einer ausländischen Betriebsstätte nicht der 
deutschen Steuerhoheit unterlägen.


43      Die besondere Technik sei nicht willkürlich gewählt worden, um grenzüberschreitende 
Sachverhalte von vornherein auszuschließen. Sie sei vielmehr die einzige Technik, mit der 
in fachlich und politisch vertretbarer Weise ein Steuervorteil für betriebliche Reinvestitionen 
gewährt werden könne.


44      Die Kommission wolle eine spezielle Regelung von Investitions- und 
Umstrukturierungsanreizen für grenzüberschreitende Sachverhalte schaffen, die nicht für 
rein inländische Gesellschaften gelte. Da das deutsche Recht für rein inländische 
Sachverhalte eine solche Regelung nicht allgemein vorsehe, könne das Unionsrecht bei 
seinem gegenwärtigen Stand nicht die Einführung einer speziellen Form der Stundung von 
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Steuern auf Gewinne verlangen. Die Mitgliedstaaten verfügten beim gegenwärtigen Stand 
der Harmonisierung des Steuerrechts auf Unionsebene über eine gewisse steuerliche 
Autonomie. Sie seien keineswegs verpflichtet, ihr eigenes Steuersystem den verschiedenen 
Steuersystemen der übrigen Mitgliedstaaten anzupassen, um zu gewährleisten, dass eine 
Gesellschaft, die beschlossen habe, sich in einem bestimmten Mitgliedstaat niederzulassen, 
dort genauso besteuert werde wie eine Gesellschaft, die beschlossen habe, sich in einem 
anderen Mitgliedstaat niederzulassen. Diese steuerliche Autonomie bedeute auch, dass ein 
Mitgliedstaat Bedingungen und Höhe der Besteuerung der verschiedenen 
Niederlassungsformen im Ausland tätiger inländischer Gesellschaften frei festlegen könne, 
soweit er ihnen eine Behandlung gewähre, die gegenüber vergleichbaren inländischen 
Niederlassungen nicht diskriminierend sei.


45      Die in § 6b EStG vorgesehene Steuerregelung sei jedenfalls durch zwingende Gründe des 
Allgemeininteresses gerechtfertigt, die auf der Notwendigkeit beruhten, die Aufteilung der 
Besteuerungsbefugnisse zwischen den Mitgliedstaaten zu wahren. Nach den 
Doppelbesteuerungsabkommen verfüge die Bundesrepublik Deutschland im steuerlichen 
Bereich über keine Befugnisse in Bezug auf das Ersatzwirtschaftsgut und könne daher 
weder die Höhe der Abschreibungen für dieses Wirtschaftsgut noch die Steuer auf dessen 
Verkauf festlegen. Deshalb sei es technisch nicht möglich, die in § 6b EStG vorgesehene 
Regelung auf Ersatzwirtschaftsgüter anzuwenden, die zu einer außerhalb Deutschlands 
belegenen Betriebsstätte gehörten. Es gebe auch keine andere Technik, die es rechtlich oder 
faktisch ermögliche, diese spezielle Art von Steuervorteil auf einen grenzüberschreitenden 
Sachverhalt anzuwenden.


46      Diese Steuerregelung sei auch aus dem zwingenden Grund des Allgemeininteresses 
gerechtfertigt, die Kohärenz des nationalen Steuersystems zu wahren. Zwischen dem 
fraglichen steuerlichen Vorteil und dem Ausgleich dieses Vorteils durch eine bestimmte 
steuerliche Belastung bestehe ein unmittelbarer Zusammenhang. Bei der Übertragung der 
aus der Veräußerung des ersetzten Wirtschaftsguts resultierenden Gewinne auf das 
Ersatzwirtschaftsgut werde in der Praxis eine ununterbrochene Zugehörigkeit des ersetzten 
Wirtschaftsguts zum Betriebsvermögen des betreffenden Unternehmens fingiert. 
Wirtschaftlich betrachtet handele es sich bei den Gewinnen aus der Veräußerung des 
ersetzten Wirtschaftsguts und den Gewinnen aus der Veräußerung des Ersatzwirtschaftsguts 
um ein und denselben Gewinn, so dass die Besteuerung der dem Ersatzwirtschaftsgut 
zuzuordnenden Gewinne untrennbar mit der Besteuerung der dem ersetzten Wirtschaftsgut 
zuzurechnenden Gewinne verbunden sei. Die Modalitäten der Besteuerung des 
Ersatzwirtschaftsguts seien deshalb integraler Bestandteil des fraglichen Steuervorteils. Die 
steuerliche Begünstigung der Gewinne aus der Veräußerung des ersetzten Wirtschaftsguts 
hänge zudem eng mit der Besteuerung der mit Hilfe des Ersatzwirtschaftsguts in 
Deutschland erzielten Einnahmen zusammen.


47      Schließlich sei die genannte Steuerregelung aus dem zwingenden Grund des 
Allgemeininteresses gerechtfertigt, der in dem politischen Anliegen bestehe, betriebliche 
Reinvestitionen zu fördern, um die Produktionsanlagen zu erhalten oder auf den neuesten 
Stand zu bringen, den Fortbestand des Unternehmens zu gewährleisten und die 
Beschäftigung aufrechtzuerhalten. Dieses Ziel, Reinvestitionen in das Unternehmen selbst 
zu fördern, damit anstelle des veräußerten Anlageguts ein neues erworben werde, könne 
jedoch nur erreicht werden, wenn auch die Besteuerung des neuen Wirtschaftsguts der 
deutschen Steuerhoheit unterliege.


48      Zur Verhältnismäßigkeit der fraglichen Maßnahme trägt die Bundesrepublik Deutschland 
vor, dass sich eine Prüfung, ob es möglicherweise weniger einschneidende Maßnahmen 
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gebe, erübrige, falls keine unionsrechtliche Diskriminierung vorliege oder eine solche 
Diskriminierung aus zwingenden Gründen des Allgemeininteresses gerechtfertigt sei.


49      Hilfsweise macht sie geltend, dass die in § 6b EStG vorgesehene Maßnahme, deren 
Anwendung auf Ersatzwirtschaftsgüter beschränkt sei, die zum Anlagevermögen einer in 
Deutschland belegenen Betriebsstätte gehörten, verhältnismäßig sei.


50      Es wäre für sie schwierig, andere ebenso geeignete Maßnahmen für alle 
grenzüberschreitenden Fälle zu finden. Etwaige solche Maßnahmen wären nicht weniger 
einschneidend, da sie mit unzumutbarem Verwaltungsaufwand sowohl für die 
Steuerverwaltung als auch für den Steuerpflichtigen verbunden wären.


51      Die Stundung von Steuern auf die fraglichen Gewinne hätte bei grenzüberschreitenden 
Sachverhalten unerwünschte Folgen. Die Ausdehnung des steuerlichen Vorteils auf diese 
Sachverhalte könnte unmittelbar dazu führen, dass Anlagegüter und Produktionsbetriebe ins 
Ausland verlegt würden. Eine solche gezielte Auslagerung der Produktion durch die 
Förderung von Reinvestitionen könne jedoch nicht geboten sein.


 Würdigung durch den Gerichtshof


52      Die Kommission wirft der Bundesrepublik Deutschland im Wesentlichen vor, dass sie 
Gewinne, die durch die entgeltliche Veräußerung bestimmter zum Anlagevermögen einer in 
Deutschland belegenen Betriebsstätte gehörender Anlagegüter erzielt worden seien, im Fall 
der Reinvestition dieser Gewinne in bestimmte neu angeschaffte oder hergestellte 
Ersatzwirtschaftsgüter, die zum Anlagevermögen einer in einem anderen Mitgliedstaat der 
Union oder des EWR belegenen Betriebsstätte des Steuerpflichtigen gehörten, ungünstiger 
behandele als bei einer ähnlichen, innerhalb Deutschlands getätigten Reinvestition.


53      Diese Ungleichbehandlung sei geeignet, die Niederlassungsfreiheit zu behindern, und 
verstoße gegen Art. 49 AEUV sowie gegen Art. 31 des EWR-Abkommens.


–       Zum Verstoß gegen die in Art. 49 AEUV vorgesehene Niederlassungsfreiheit


54      Nach Art. 49 AEUV sind die Beschränkungen der Niederlassungsfreiheit zu beseitigen. Mit 
dieser Freiheit ist für die im Einklang mit den Rechtsvorschriften eines Mitgliedstaats 
gegründeten Gesellschaften, die ihren satzungsmäßigen Sitz, ihre Hauptverwaltung oder ihre 
Hauptniederlassung in der Union haben, das Recht verbunden, ihre Tätigkeit in anderen 
Mitgliedstaaten durch eine Tochtergesellschaft, Zweigniederlassung oder Agentur 
auszuüben (Urteil Kommission/Dänemark, C-261/11, EU:C:2013:480, Rn. 25 und die dort 
angeführte Rechtsprechung).


55      Die Niederlassungsfreiheit gilt auch für die Übertragung von Tätigkeiten eines 
Steuerpflichtigen vom Gebiet eines Mitgliedstaats in einen anderen Mitgliedstaat (vgl. in 
diesem Sinne Urteil Kommission/Dänemark, C-261/11, EU:C:2013:480, Rn. 28).


56      Auch wenn die Bestimmungen des AEU-Vertrags über die Niederlassungsfreiheit nach 
ihrem Wortlaut die Inländerbehandlung im Aufnahmemitgliedstaat sicherstellen sollen, 
verbieten sie es ebenfalls, dass der Herkunftsmitgliedstaat die Niederlassung eines seiner 
Staatsangehörigen oder einer nach seinem Recht gegründeten Gesellschaft in einem anderen 
Mitgliedstaat behindert. Als Beschränkungen der Niederlassungsfreiheit sind alle 
Maßnahmen anzusehen, die die Ausübung dieser Freiheit unterbinden, behindern oder 
weniger attraktiv machen (Urteil Kommission/Dänemark, C-261/11, EU:C:2013:480, 
Rn. 26 und 27 sowie die dort angeführte Rechtsprechung).
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57      Im vorliegenden Fall hat die in § 6b EStG vorgesehene Steuerregelung zur Folge, dass die 


Stundung der Steuerschuld für die Gewinne, die bei der entgeltlichen Veräußerung eines 
zum Anlagevermögen einer in Deutschland belegenen Betriebsstätte des Steuerpflichtigen 
gehörenden Anlageguts erzielt wurden, nur unter der Voraussetzung gewährt wird, dass die 


Gewinne in den Erwerb von Ersatzwirtschaftsgütern reinvestiert werden, die zum 
Anlagevermögen einer solchen in Deutschland belegenen Betriebsstätte gehören. Eine 


ähnliche Reinvestition zum Zweck des Erwerbs von Ersatzwirtschaftsgütern, die zum 
Anlagevermögen einer in einem anderen Mitgliedstaat belegenen Betriebsstätte des 
Steuerpflichtigen gehören, hat dagegen die sofortige Besteuerung der Gewinne zur Folge.


58      Diese Ungleichbehandlung hinsichtlich der Stundung der Steuerschuld für die fraglichen 
Gewinne kann für die Liquidität des Steuerpflichtigen, der diese Gewinne reinvestieren 


möchte, um Ersatzwirtschaftsgüter für eine in einem anderen Mitgliedstaat als der 
Bundesrepublik Deutschland belegene Betriebsstätte zu erwerben, im Verhältnis zu einem 
Steuerpflichtigen, der eine ähnliche Reinvestition in eine in Deutschland belegene 


Betriebsstätte tätigt, von Nachteil sein.


59      Die Ungleichbehandlung ist zumindest geeignet, eine außerhalb Deutschlands getätigte 


Reinvestition weniger attraktiv zu machen als eine in Deutschland getätigte Reinvestition. 
Folglich kann sie, wie die Kommission geltend macht, einen in Deutschland ansässigen 
Steuerpflichtigen davon abhalten, seine Tätigkeiten mittels einer in einem anderen 


Mitgliedstaat als der Bundesrepublik Deutschland belegenen Betriebsstätte auszuüben.


60      Eine solche Ungleichbehandlung lässt sich nicht durch eine objektiv unterschiedliche 
Situation erklären. In Ansehung der Regelung eines Mitgliedstaats zur Besteuerung der in 


seinem Hoheitsgebiet erzielten Gewinne ist nämlich die Situation eines Steuerpflichtigen, 
der die Gewinne reinvestiert, um ein Ersatzwirtschaftsgut zu erwerben, das für eine in einem 


anderen Mitgliedstaat belegene Betriebsstätte bestimmt ist, in Bezug auf die Besteuerung 
der im erstgenannten Mitgliedstaat vor dieser Reinvestition erzielten Gewinne mit der 
Situation eines Steuerpflichtigen vergleichbar, der die Gewinne reinvestiert, um ein 


Ersatzwirtschaftsgut zu erwerben, das für eine in diesem Mitgliedstaat belegene 
Betriebsstätte bestimmt ist.


61      Demzufolge beschränkt die in § 6b EStG vorgesehene Steuerregelung die 
Niederlassungsfreiheit dadurch, dass eine Stundung der Steuerschuld für die Gewinne, die 
bei der entgeltlichen Veräußerung eines zum Anlagevermögen einer in Deutschland 


belegenen Betriebsstätte des Steuerpflichtigen gehörenden Anlageguts erzielt wurden, nur 
unter der Voraussetzung gewährt wird, dass die Gewinne reinvestiert werden, um 


Ersatzwirtschaftsgüter zu erwerben, die zum Anlagevermögen einer ebenfalls in 
Deutschland belegenen Betriebsstätte des Steuerpflichtigen gehören.


62      Es ist jedoch zu prüfen, ob diese Beschränkung objektiv aus unionsrechtlich anerkannten 


zwingenden Gründen des Allgemeininteresses gerechtfertigt sein kann. 


63      Nach ständiger Rechtsprechung ist eine Beschränkung der Niederlassungsfreiheit durch 


eine nationale Regelung nur statthaft, wenn sie durch zwingende Gründe des 
Allgemeininteresses gerechtfertigt ist. In diesem Fall muss die Beschränkung zudem 
geeignet sein, die Erreichung des fraglichen Ziels zu gewährleisten, und darf nicht über das 


hinausgehen, was zur Erreichung dieses Ziels erforderlich ist (vgl. Urteil DI. VI. Finanziaria 
di Diego della Valle & C., C-380/11, EU:C:2012:552, Rn. 41 und die dort angeführte 


Rechtsprechung).


64      Was zunächst die Rechtfertigung mit der Notwendigkeit angeht, die Aufteilung der 
Besteuerungsbefugnis zwischen den Mitgliedstaaten zu wahren, ist darauf hinzuweisen, dass 


Seite 12 von 16CURIA - Dokumente


24.04.2015http://curia.europa.eu/juris/document/document_print.jsf?doclang=DE&text=&pageIn...







diese Rechtfertigung ein vom Gerichtshof anerkanntes legitimes Ziel ist und dass die 


Mitgliedstaaten nach ständiger Rechtsprechung in Ermangelung unionsrechtlicher 
Vereinheitlichungs- oder Harmonisierungsmaßnahmen befugt bleiben, zur Beseitigung der 
Doppelbesteuerung die Kriterien für die Aufteilung ihrer Steuerhoheit vertraglich oder 


einseitig festzulegen (Urteil DMC, C-164/12, EU:C:2014:20, Rn. 46 und 47 sowie die dort 
angeführte Rechtsprechung).


65      Der Gerichtshof hat in seinem Urteil National Grid Indus (C-371/10, EU:C:2011:785) in 
Bezug auf eine nationale Regelung, nach der die Verlegung des tatsächlichen 
Verwaltungssitzes einer Gesellschaft nationalen Rechts in einen anderen Mitgliedstaat die 


sofortige Besteuerung nicht realisierter Wertzuwächse der überführten Wirtschaftsgüter zur 
Folge hatte, während derartige Wertzuwächse im nationalen Rahmen erst bei ihrer 


tatsächlichen Realisierung besteuert wurden, festgestellt, dass eine solche Verlegung nicht 
bedeuten kann, dass der Herkunftsmitgliedstaat auf sein Recht zur Besteuerung von 
Wertzuwächsen, die im Rahmen seiner Steuerhoheit vor dieser Verlegung erzielt wurden, 


verzichten muss. Der Gerichtshof hat deshalb entschieden, dass ein Mitgliedstaat nach dem 
Grundsatz der steuerlichen Territorialität das Recht hat, die in seinem Hoheitsgebiet 


entstandenen nicht realisierten Wertzuwächse zum Zeitpunkt der Verlegung zu besteuern. 
Eine solche Maßnahme soll nämlich Situationen verhindern, die das Recht des 
Herkunftsmitgliedstaats auf Ausübung seiner Steuerhoheit im Zusammenhang mit den in 


seinem Hoheitsgebiet durchgeführten Tätigkeiten gefährden können, und kann daher zur 
Wahrung der Aufteilung der Besteuerungsbefugnis zwischen den Mitgliedstaaten 


gerechtfertigt sein (vgl. in diesem Sinne Urteil National Grid Indus, C-371/10, 
EU:C:2011:785, Rn. 46 und die dort angeführte Rechtsprechung).


66      Der Gerichtshof hat ferner entschieden, dass es verhältnismäßig ist, wenn ein Mitgliedstaat, 


um die Ausübung seiner Steuerhoheit zu wahren, die Steuer auf die in seinem Hoheitsgebiet 
entstandenen nicht realisierten Wertzuwächse zu dem Zeitpunkt festsetzt, zu dem seine 
Besteuerungsbefugnis in Bezug auf die betreffende Gesellschaft endet, d. h. im konkreten 


Fall zum Zeitpunkt der Verlegung ihres tatsächlichen Verwaltungssitzes in einen anderen 
Mitgliedstaat (vgl. in diesem Sinne Urteil National Grid Indus, C-371/10, EU:C:2011:785, 


Rn. 52).


67      Hingegen erachtete er eine Regelung eines Mitgliedstaats, die bei der Verlegung des 
tatsächlichen Verwaltungssitzes einer Gesellschaft aus seinem Hoheitsgebiet heraus eine 


sofortige Besteuerung der im Rahmen seiner Steuerhoheit erzielten nicht realisierten 
Wertzuwächse vorsah, für unverhältnismäßig, da es Maßnahmen gibt, die die 


Niederlassungsfreiheit weniger stark beeinträchtigen als die sofortige Erhebung dieser 
Steuer. Hierzu hat er ausgeführt, dass dem Steuerpflichtigen die Wahl zwischen der 
sofortigen Zahlung dieser Steuer oder dem Aufschub ihrer Zahlung, gegebenenfalls 


zuzüglich Zinsen entsprechend der anwendbaren nationalen Regelung, zu lassen ist (vgl. in 
diesem Sinne Urteile National Grid Indus, C-371/10, EU:C:2011:785, Rn. 73 und 85, sowie 


DMC, C-164/12, EU:C:2014:20, Rn. 61 und die dort angeführte Rechtsprechung).


68      Im vorliegenden Fall geht es um die Besteuerung des aus der Veräußerung des ersetzten 
Wirtschaftsguts resultierenden Gewinns, der im Rahmen der Steuerhoheit der 


Bundesrepublik Deutschland erzielt wurde. Die Kommission bestreitet insoweit nicht, dass 
die Bundesrepublik Deutschland zur Besteuerung dieses Gewinns berechtigt ist.


69      Nach der in Rn. 65 des vorliegenden Urteils angeführten Rechtsprechung kann eine 
Reinvestition von Gewinnen, die unter die Steuerhoheit der Bundesrepublik Deutschland 
fallen, zum Zweck des Erwerbs von Ersatzwirtschaftsgütern, die zu einer in einem anderen 


Mitgliedstaat belegenen Betriebsstätte des Steuerpflichtigen gehören, nicht bedeuten, dass 
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die Bundesrepublik Deutschland auf ihr Recht, die im Rahmen ihrer Steuerhoheit erzielten 
Gewinne vor deren Transfer ins Ausland zu besteuern, verzichten muss, weil sie zum Zweck 
des Erwerbs derartiger Ersatzwirtschaftsgüter reinvestiert wurden.


70      Selbst wenn die Bundesrepublik Deutschland aufgrund der Reinvestition des aus der 
Veräußerung der ersetzten Wirtschaftsgüter resultierenden Gewinns zum Zweck des 
Erwerbs von Ersatzwirtschaftsgütern, die zum Anlagevermögen einer außerhalb 
Deutschlands belegenen Betriebsstätte des Steuerpflichtigen gehören, nicht berechtigt wäre, 
die mit diesen Ersatzwirtschaftsgütern erzielten Einkünfte zu besteuern, würde sie nicht 
ihres Rechts beraubt, die im Rahmen ihrer Steuerhoheit in ihrem Hoheitsgebiet durch die 
Veräußerung der ersetzten Wirtschaftsgüter erzielten Gewinne vor der Reinvestition zu 
besteuern. Dieses Recht wird im Übrigen mittels der sofortigen Besteuerung der fraglichen 
Gewinne bei einer solchen Reinvestition ausgeübt.


71      Im vorliegenden Fall spielt es dabei keine Rolle, ob es sich um nicht realisierte Gewinne 
oder um realisierte Gewinne handelt. Entscheidend ist nämlich, dass in beiden Fällen 
ähnliche, im rein innerstaatlichen Rahmen eines Mitgliedstaats stattfindende Vorgänge, 
anders als ein grenzüberschreitender Vorgang, nicht zu einer sofortigen Besteuerung dieser 
Gewinne geführt hätten.


72      Auch wenn eine Besteuerung der fraglichen Gewinne im Fall ihrer Reinvestition zum 
Zweck des Erwerbs von Ersatzwirtschaftsgütern im Ausland aus Gründen gerechtfertigt sein 
könnte, die mit der Notwendigkeit zusammenhängen, die Aufteilung der 
Besteuerungsbefugnisse zwischen den Mitgliedstaaten zu wahren, geht – wie sich aus 
Rn. 67 des vorliegenden Urteils ergibt – eine nationale Regelung wie die hier in Rede 
stehende, die stets eine sofortige Besteuerung der im Ausland reinvestierten Gewinne 
vorsieht, jedenfalls deshalb, weil es Maßnahmen gibt, die die Niederlassungsfreiheit weniger 
stark beeinträchtigen als eine sofortige Besteuerung, über das hinaus, was erforderlich ist, 
um das mit der Notwendigkeit, die Aufteilung der Besteuerungsbefugnisse zwischen den 
Mitgliedstaaten zu wahren, verbundene Ziel zu erreichen.


73      Insoweit genügt der Hinweis, dass nach der Rechtsprechung des Gerichtshofs dem 
Steuerpflichtigen die Wahl zu lassen ist, ob er den durch die Stundung der fraglichen Steuer 
entstehenden Verwaltungsaufwand betreiben oder die Steuer sofort entrichten will. Sieht der 
Steuerpflichtige diesen Verwaltungsaufwand nicht als übermäßig an und möchte ihn 
betreiben, kann auch der die Steuerverwaltung treffende Aufwand nicht als übermäßig 
eingestuft werden (vgl. in diesem Sinne Urteil National Grid Indus, C-371/10, 
EU:C:2011:785, Rn. 77).


74      Die fragliche Beschränkung kann sodann nicht mit der Notwendigkeit, die Kohärenz des 
nationalen Steuersystems zu gewährleisten, gerechtfertigt werden, die der Gerichtshof als 
zwingenden Grund des Allgemeininteresses anerkannt hat. Ein auf diesen 
Rechtfertigungsgrund gestütztes Argument kann nur dann Erfolg haben, wenn erwiesen ist, 
dass ein unmittelbarer Zusammenhang zwischen dem betreffenden steuerlichen Vorteil und 
dessen Ausgleich durch eine bestimmte steuerliche Belastung besteht (Urteile 
Kommission/Portugal, C-345/05, EU:C:2006:685, Rn. 29, und Kommission/Schweden, 
C-104/06, EU:C:2007:40, Rn. 26).


75      Im vorliegenden Fall besteht jedoch kein derartiger unmittelbarer Zusammenhang. Wie die 
Kommission ausgeführt hat, ist das Gegenstück des fraglichen steuerlichen Vorteils – die 
Stundung der Steuer auf die Gewinne, die durch die Veräußerung des ersetzten 
Wirtschaftsguts erzielt wurden – ungeachtet der bei der Gewährung dieses steuerlichen 
Vorteils angewandten Technik die spätere Besteuerung der aus der Veräußerung eben dieses 
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Wirtschaftsguts resultierenden Gewinne und nicht die Besteuerung anderer, durch die 
Veräußerung des Ersatzwirtschaftsguts entstandener Gewinne.


76      Schließlich kann nicht davon ausgegangen werden, dass das mit der fraglichen nationalen 
Regelung angestrebte Ziel, Investitionen in das Unternehmen selbst und dessen 
Umstrukturierung zu fördern, um seinen Fortbestand zu gewährleisten und die 
Beschäftigung in Deutschland aufrechtzuerhalten – unterstellt, dass derartige Erwägungen in 
bestimmten Fällen und unter bestimmten Voraussetzungen eine akzeptable Rechtfertigung 
für eine nationale Regelung darstellen könnten, die eine Steuervergünstigung für natürliche 
oder juristische Personen vorsieht (vgl. in diesem Sinne Urteil Geurts und Vogten, 
C-464/05, EU:C:2007:631, Rn. 26) –, nur dann erreicht werden kann, wenn auch das 
Ersatzwirtschaftsgut der Besteuerungsbefugnis der deutschen Behörden unterliegt.


77      Das genannte Ziel kann erreicht werden, ohne dass eine Pflicht zur Reinvestition im 
Hoheitsgebiet des betreffenden Mitgliedstaats vorgesehen werden muss. Es kann nämlich 
gleichermaßen erreicht werden, wenn sich der Steuerpflichtige dafür entscheidet, den aus 
der Veräußerung des ersetzten Wirtschaftsguts resultierenden Gewinn zum Zweck des 
Erwerbs eines Ersatzwirtschaftsguts zu reinvestieren, das zum Anlagevermögen seiner nicht 
in Deutschland, sondern im Hoheitsgebiet eines anderen Mitgliedstaats belegenen 
Betriebsstätte gehört. Unbeschadet der Einstufung einer im Ausland belegenen 
Betriebsstätte in steuerrechtlichen Abkommen und der Behandlung des 
Ersatzwirtschaftsguts in solchen Abkommen wäre das Ersatzwirtschaftsgut jedenfalls mit 
der wirtschaftlichen Tätigkeit des Steuerpflichtigen verbunden und würde damit zur 
Förderung der Investition in das Unternehmen und zu dessen Umstrukturierung beitragen, so 
dass es den Fortbestand dieser wirtschaftlichen Tätigkeit gewährleisten könnte (vgl. in 
diesem Sinne Urteil Kommission/Portugal, C-345/05, EU:C:2006:685, Rn. 31 bis 33 und 
35).


78      Der bloße Umstand, dass im Fall einer Reinvestition im Ausland die Befugnis zur 
Besteuerung der durch das Ersatzwirtschaftsgut erzielten Einkünfte einem anderen 
Mitgliedstaat zustehen könnte, ist in diesem Zusammenhang unerheblich. Dazu genügt der 
Hinweis, dass nach ständiger Rechtsprechung ein rein wirtschaftliches Ziel wie das 
Bestreben, die nationalen Steuereinnahmen zu erhöhen, oder befürchtete Mindereinnahmen 
nicht als zwingender Grund des Allgemeininteresses betrachtet werden können, der die 
Beschränkung einer durch den Vertrag garantierten Grundfreiheit zu rechtfertigen vermag 
(vgl. Urteile Verkooijen, C-35/98, EU:C:2000:294, Rn. 48 und 59, sowie DI. VI. 
Finanziaria di Diego della Valle & C., C-380/11, EU:C:2012:552, Rn. 50).


79      Folglich ist die von der Kommission geltend gemachte Rüge eines Verstoßes gegen Art. 49 
AEUV begründet.


–       Zum Verstoß gegen Art. 31 des EWR-Abkommens


80      Die Bestimmungen über das Verbot von Beschränkungen der Niederlassungsfreiheit in 
Art. 31 des EWR-Abkommens sind mit denen von Art. 49 AEUV identisch. Der Gerichtshof 
hat deshalb klargestellt, dass in dem in Rede stehenden Bereich die Bestimmungen des 
EWR-Abkommens und die des AEU-Vertrags einheitlich auszulegen sind (Urteil 
Kommission/Dänemark, C-261/11, EU:C:2013:480, Rn. 42 und die dort angeführte 
Rechtsprechung).


81      Die Unionsrechtsprechung zu Beschränkungen der Ausübung der Verkehrsfreiheiten 
innerhalb der Union kann jedoch nicht in vollem Umfang auf die vom EWR-Abkommen 
garantierten Freiheiten übertragen werden, da sich deren Ausübung in einen anderen 


Seite 15 von 16CURIA - Dokumente


24.04.2015http://curia.europa.eu/juris/document/document_print.jsf?doclang=DE&text=&pageIn...







rechtlichen Rahmen einfügt (Urteil Kommission/Dänemark, C-261/11, EU:C:2013:480, 


Rn. 44 und die dort angeführte Rechtsprechung).


82      Im vorliegenden Fall hat die Bundesrepublik Deutschland keine Gründe angeführt, aus 
denen die Erwägungen zu der nach Art. 49 AEUV verbotenen Beschränkung der 


Niederlassungsfreiheit und zu ihrer fehlenden Rechtfertigung nicht sinngemäß auch für 
Art. 31 des EWR-Abkommens gelten sollten. Unter diesen Umständen ist festzustellen, dass 


die von der Kommission geltend gemachte Rüge eines Verstoßes gegen Art. 31 des EWR-
Abkommens ebenfalls begründet ist.


83      Nach alledem ist festzustellen, dass die Bundesrepublik Deutschland gegen ihre 


Verpflichtungen aus Art. 49 AEUV und aus Art. 31 des EWR-Abkommens verstoßen hat, 
indem sie die in § 6b EStG vorgesehene Steuerregelung erlassen und beibehalten hat, nach 


der die Stundung der Steuerschuld für Gewinne, die bei der entgeltlichen Veräußerung eines 
zum Anlagevermögen einer in Deutschland belegenen Betriebsstätte des Steuerpflichtigen 
gehörenden Anlageguts erzielt wurden, nur unter der Voraussetzung gewährt wird, dass 


diese Gewinne in den Erwerb von Ersatzwirtschaftsgütern reinvestiert werden, die zum 
Anlagevermögen einer in Deutschland belegenen Betriebsstätte des Steuerpflichtigen 


gehören.


Kosten


84      Nach Art. 138 Abs. 1 der Verfahrensordnung des Gerichtshofs ist die unterliegende Partei 


auf Antrag zur Tragung der Kosten zu verurteilen. Da die Bundesrepublik Deutschland mit 
ihrem Vorbringen unterlegen ist, sind ihr gemäß dem Antrag der Kommission die Kosten 
aufzuerlegen.


Aus diesen Gründen hat der Gerichtshof (Dritte Kammer) für Recht erkannt und 
entschieden:


1.      Die Bundesrepublik Deutschland hat gegen ihre Verpflichtungen aus Art. 49 


AEUV und aus Art. 31 des Abkommens über den Europäischen Wirtschaftsraum 


vom 2. Mai 1992 verstoßen, indem sie die in § 6b des Einkommensteuergesetzes 


vorgesehene Steuerregelung erlassen und beibehalten hat, nach der die Stundung 


der Steuerschuld für Gewinne, die bei der entgeltlichen Veräußerung eines zum 


Anlagevermögen einer in Deutschland belegenen Betriebsstätte des 


Steuerpflichtigen gehörenden Anlageguts erzielt wurden, nur unter der 


Voraussetzung gewährt wird, dass diese Gewinne in den Erwerb von 


Ersatzwirtschaftsgütern reinvestiert werden, die zum Anlagevermögen einer in 


Deutschland belegenen Betriebsstätte des Steuerpflichtigen gehören.


2.      Die Bundesrepublik Deutschland trägt die Kosten.


Unterschriften


* Verfahrenssprache: Deutsch.
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6. Senat


Urteil


6 K 4332/12 K,F


Die Klage wird abgewiesen.


Die Klägerin trägt die Kosten des Verfahrens.


Die Revision wird zugelassen.


Tatbestand:


Streitig ist, ob die Tatbestandsvoraussetzung für eine körperschaftsteuerliche 


Organschaft des § 14 Abs. 1 Satz 1 Nr. 3 KStG 2004 erfüllt und der 
Gewinnabführungsvertrag auf mindestens fünf Jahre abgeschlossen ist.


Die Klägerin ist Rechtsnachfolgerin der A GmbH, die Rechtsnachfolgerin der B 
GmbH (neu) ist.


Mit Notarvertrag vom 09.02.2005 (Handelsregistereintragung vom 03.03.2005) 


wurde eine C GmbH als Vorratsgesellschaft gegründet. Mit Vertrag vom 09.08.2005 
erwarb die B GmbH (alt) die GmbH-Anteile der C GmbH. Durch Vertrag vom 


16.08.2005 (Handelsregistereintragung am 01.09.2005) wurde die Firma C GmbH 
geändert in B GmbH (im Weiteren: B GmbH neu). Mit Vertrag vom gleichen Tag 
(Handelsregistereintragung vom 02.09.2005) wurde von der B GmbH (alt), die in B 


Holding GmbH umfirmierte, Teile des Vermögens der B GmbH (alt) auf die B GmbH 
neu als Gesamtheit im Wege der Umwandlung durch Ausgliederung übertragen. Die 


Ausgliederung erfolgte mit Wirkung zum 01.01.2005 00:00 Uhr. Wegen der 
Einzelheiten des notariellen Ausgliederungsvertrages vom 16.08.2005 wird auf die 
Kopie des notariellen Vertrages … vom 16.08.2005, abgeheftet in der Vertragsakte 


des Beklagten, Bezug genommen.


Zwischen der B Holding GmbH als herrschendem Unternehmen und der B GmbH 


neu wurde am 16.08.2005 ein Beherrschungs- und Gewinnabführungsvertrag 
geschlossen. Am 16.11.2005 wurde der Beherrschungs- und 
Gewinnabführungsvertrag neu gefasst. Organträger war die Firma B Holding GmbH 


und Organgesellschaft die B GmbH neu. In § 4 Abs. 1 der Verträge heißt es: „Der 
Vertrag wird unter dem Vorbehalt der Zustimmung der 
Gesellschafterversammlungen von „B Holding“ und „Organgesellschaft“ 


abgeschlossen. Er wird wirksam mit der Eintragung in das Handelsregister der 
„Organgesellschaft“ und gilt für den Zeitraum ab dem 01.01.2005“. Unter § 4 Abs. 2 


der Verträge heißt es: „Der Vertrag kann erstmals zum Ablauf des 31.12.2009 unter 
Einhaltung einer Kündigungsfrist von 6 Monaten gekündigt werden. Wird er nicht 
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gekündigt, so verlängert er sich bei gleicher Kündigungsfrist um jeweils ein 
Kalenderjahr.“ Die Eintragung der Beherrschung- und Gewinnabführungsverträge in 
das Handelsregister erfolgte für den ersten Vertrag am 18.10.2005 und für die 
Änderung am 28.11.2005. Wegen der Einzelheiten des Beherrschungs- und 
Gewinnabführungsvertrages vom 16.08.2005 wird auf die FG-Akte und wegen der 
Einzelheiten des Beherrschungs- und Gewinnabführungsvertrages vom 16.11.2005 
wird auf die Vertragsakte des Beklagten Bezug genommen.


Bei der B GmbH neu wurde im Jahre 2011 für die Jahre 2005 bis 2007 eine 
Betriebsprüfung durchgeführt. Die Betriebsprüfung vertrat die Auffassung, dass es 
sich bei dem Wirtschaftsjahr 2005 um ein Rumpfwirtschaftsjahr handele, das am 
09.02.2005 begonnen habe. Durch die Möglichkeit, den Vertrag mit Ablauf zum 
31.12.2009 zu kündigen, sei die Voraussetzung der Mindestlaufzeit von fünf (Zeit-) 
Jahren nicht erfüllt (§ 14 Abs. 1 Nr. 3 Satz 1 KStG). Daraus folge, dass, da 
tatsächlich vollzogene Gewinnabführungen nicht mit steuerlicher Wirkung 
rückgängig gemacht werden könnten, die in den Jahren 2005 bis 2007 vollzogenen 
Gewinnabführungen (2005: 51.335 €, 2006: 304.142 € und 2007: 179.704 €) zu 
verdeckten Gewinnausschüttungen im Sinne des § 8 Abs. 3 Satz 2 KStG geführt 
hätten. Wegen der weiteren Einzelheiten des Betriebsprüfungsberichtes vom 
14.11.2011 wird auf die Betriebsprüfungsakte des Beklagten Bezug genommen.


Aufgrund der Ergebnisse der Betriebsprüfung erließ der Beklagte gem. § 164 Abs. 2 
AO geänderte Körperschaftsteuerbescheide für die Streitjahre. Die Klägerin legte 
gegen die Änderungsbescheide fristgerecht Einsprüche ein, die durch 
Einspruchsentscheidung vom 25.10.2012 als unbegründet zurückgewiesen wurden.


Die Klägerin hat am 26.11.2012 Klage erhoben.


Zur Begründung der Klage beruft sich die Klägerin darauf, dass die von dem 
Beklagten vertretene Auffassung zur Existenz eines Rumpfwirtschaftsjahres 2005 
sowie die Berechnung der 5-jährigen Mindestlaufzeit des Beherrschungs- und 
Gewinnabführungsvertrages unzutreffend seien, dass der Beginn der 
Mindestlaufzeit des Beherrschungs- und Gewinnabführungsvertrages mit Beginn 
des steuerlichen Rückwirkungszeitraums erfolge und dass die Grundsätze des BFH-
Urteils vom 28.07.2010 (I R 89/09, BStBl II 2011, 528) in ihren Auswirkungen auf 
den vorliegenden Fall vom Beklagten verkannt würden.


Zu Unrecht gehe der Beklagte davon aus, dass die Klägerin ein 
Rumpfwirtschaftsjahr vom 09.02.2005 bis 31.12.2005 gebildet habe. Bei der nach § 
123 Abs. 3 Nr. 1 Umwandlungsgesetz (UmwG) erfolgten Ausgliederung sei laut 
Ausgliederungs- und Übernahmevertrag vom 16.08.2005 die Bilanz der B GmbH 
(alt) zum 31.12.2004 zugrunde gelegt worden. Umwandlungssteuerlich erfolge die 
Rückbeziehung nach Maßgabe des § 20 Abs. 7, 8 i. V. m. § 2 Abs. 1 UmwStG 1995 
(jetzt § 20 Abs. 5, 6 UmwStG). Nach Rd. 2.11 des Erlasses zum UmwStG 2011 
setze die steuerliche Rückwirkungsfiktion des § 2 Abs. 1 UmwStG nicht voraus, 
dass der übernehmende Rechtsträger zum steuerlichen Übertragungsstichtag 
bereits zivilrechtlich bestehe. Die Steuerpflicht eines neu gegründeten 
übernehmenden Rechtsträgers beginne unabhängig von der zivilrechtlichen 
Entstehung mit Ablauf des steuerlichen Übertragungsstichtages. Nach Auffassung 
von Dietrich/Kaeser bezögen sich die Ausführungen in Rd. 2.11 des Erlasses zum 
UmwStG 2011 sowohl auf die Umwandlung zur Aufnahme als auch auf die 
Umwandlung zur Neugründung. Bei der Umwandlung zur Aufnahme bestehe der 
übernehmende Rechtsträger zwar bereits vor dem Wirksamwerden der 
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Umwandlung. Es sei jedoch denkbar, dass der übernehmende Rechtsträger erst 
nach dem steuerlichen Übertragungsstichtag gegründet werde. Dötsch sei der 
Auffassung, dass in Folge der steuerlichen Rückwirkung dem übernehmenden 
Rechtsträger Einkommen und Vermögen der Überträgerin für einen Zeitraum 
zugerechnet werde, in dem er noch nicht an dieser beteiligt gewesen sei. Der 
übernehmende Rechtsträger müsse daher - unabhängig von seiner zivilrechtlichen 
Existenz zu diesem Zeitpunkt – bereits ab dem steuerlichen Übertragungsstichtag 
steuerpflichtig sein (Dötsch in Dötsch/Patt/Pung/Möhlenbrock, UmwStR 7. Auflage 
2012, § 2 UmwStG, Tz. 37).


Demzufolge sei das erste Wirtschaftsjahr der B GmbH neu das Kalenderjahr 2005. 
Ein Rumpfwirtschaftsjahr sei nicht gebildet worden. Dies belege eindeutig die 
Gewinn- und Verlustrechnung der B GmbH neu, die den Zeitraum vom 01.01. bis 
zum 31.12.2005 umfasse.


Ferner ist die Klägerin der Auffassung, dass der Beklagte zu Unrecht der 
Auffassung sei, dass Anteile an Kapitalgesellschaften nicht mit Wirkung für die 
Vergangenheit übertragen werden könnten. Der Erwerb der GmbH-Geschäftsanteile 
an der C GmbH (später B GmbH neu) durch die ursprüngliche B GmbH (alt) (später 
B GmbH) mit Vertrag vom 09.08.2005 sei in der Tat nicht mit Wirkung für die 
Vergangenheit erfolgt. Der aufgrund des Ausgliederungsvertrages vom 16.08.2005 
rückbezogene Übertragungsstichtag zum 01.01.2005 führe allerdings dazu, dass 
dem Einbringenden die erhaltenen Anteile an der aufnehmenden Kapitalgesellschaft 
zugerechnet würden, auch wenn die neuen Anteile zivilrechtlich erst später 
entstanden seien und vorliegend erst später übertragen worden seien 
(Dötsch/Pung/Möhlenbrock, Die KSt, § 20 UmwStG, Tz. 311). Die Ausführungen 
des Beklagten zur 5-jährigen Mindestlaufzeit des Beherrschungs- und 
Gewinnabführungsvertrages seien zwar insoweit zutreffend, dass der BFH die 
Bemessung in Zeitjahren bestätigt habe. Im Urteilsfall des BFH sei der 
Beherrschungs- und Gewinnabführungsvertrag allerdings rückwirkend für die Zeit ab 
Gründung der Organgesellschaft (10.07.2000) vereinbart worden, während das 
abweichende Wirtschaftsjahr von Organgesellschaft und Organträger am 31.03. 
endete. Es sei offensichtlich, dass bereits zivilrechtlich der Beherrschungs- und 
Gewinnabführungsvertrag im ersten Jahr kein volles Zeitjahr umfasst habe.


Die von der Finanzverwaltung vertretene Ansicht in R. 60 Abs. 2 Satz 2 KStR, 
wonach der Zeitraum des abgeschlossenen Beherrschungs- und 
Gewinnabführungsvertrages mit dem Anfang des Wirtschaftsjahres, für das die 
Rechtfolgen des § 14 Abs. 1 Satz 1 KStG erstmals eintreten, beginne, sei 
umstritten. Dötsch in Dötsch/Pung/Möhlenbrock, Die KSt, § 14 Tz. 217 und 231 
bezweifle diese Regelung. Gesetzlich geregelt sei nur die Mindestlaufdauer 
bezogen auf den Gewinnabführungsvertrag. Nach dem Wortlaut des KStG sei es 
nicht zwingend, dass auch die steuerliche Organschaft für mindestens 5 Jahre 
bestehen müsse. Folge man der Ansicht von Dötsch, könne es dahinstehen bleiben, 
ob eine rückwirkende finanzielle Eingliederung der B GmbH neu zum 01.01.2005 
gegeben gewesen sei.


Im Streitfall liege aber eine rückwirkende finanzielle Eingliederung auf den 
01.01.2005 vor. Die Ausgliederung des Teilbetriebs in die B GmbH neu sei mit 
Rückwirkung zum 01.01.2005 erfolgt. Zu Unrecht lehne die Finanzverwaltung die 
Rückwirkung auch der finanziellen Eingliederung ab. Neumann führe in Gosch, 
KStG, 2. Aufl., § 14 Tz. 158 bis 160 zu Recht aus, dass nach früherem Recht (bis 
2001) wegen der Erfordernisse der wirtschaftlichen und organisatorischen 
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Eingliederung, die tatsächliche Zustände beschrieben hätten, eine Rückbeziehung 
im Regelfall ausgeschlossen gewesen sei. Da nunmehr die finanzielle Eingliederung 
genüge, sei dieser Standpunkt überholt. Denn bei der finanziellen Eingliederung 
handele es sich um ein rechtliches Tatbestandsmerkmal, das nicht durch die 
Lebenswirklichkeit geprägt sei. Eine fiktive Rückbeziehung hinsichtlich der 
Zeitkomponente des Haltens einer Beteiligung und einer Kapitalgesellschaft führe 
als solches nicht zu Brüchen in Bezug auf Umstände, die sich in der Interimszeit 
bereits tatsächlich und unumkehrbar verwirklicht hätten.


Ausgehend von dem vertretenen Standpunkt, dass die finanzielle Eingliederung der 
Rückwirkungsfiktion des § 2 UmwStG zugänglich sei, stelle sich die Frage, ob die 
Rückwirkung nur dann möglich sei, wenn die aufnehmende Kapitalgesellschaft 
schon seit Beginn des Wirtschaftsjahres der Organgesellschaft bestanden habe. 
Wenn die Rückbeziehung der finanziellen Eingliederung als Fiktion bejaht werde, 
dann sei die weitere Unterscheidung, dass die Fiktion in ihrer Wirkung nur auf eine 
am Übertragungsstichtag existente (und von der übertragenden Gesellschaft schon 
gehaltene) Gesellschaft begrenzt sei, nicht nachvollziehbar und nicht aus § 2 
UmwStG begründbar.


Auch der BFH bejahe in seiner jüngsten Rechtsprechung die Frage, ob, wenn die 
Beteiligung erst durch die Ausgliederung eines Teilbetriebs entstehe, zwischen dem 
übertragenden Rechtsträger als Organträger und dem aus der Ausgliederung 
hervorgehenden übernehmenden Rechtsträger als Organgesellschaft rückwirkend 
eine Organschaft begründet werden könne. Es sei demzufolge unschädlich, wenn 
die Beteiligung einer Organgesellschaft im Laufe des Jahres durch die 
Ausgliederung entstanden sei und somit zu Beginn des Wirtschaftsjahres noch 
keine Beteiligung an der Klägerin existiere, die der Organträgerin die von § 14 Abs. 
1 Nr. 1 KStG geforderte Stimmrechtsmehrheit hätte vermitteln können. Der BFH 
begründe dies mit dem Argument, dass die Organgesellschaft zwar nicht als 
Gesellschaft, dafür aber in ihrem Vermögen vor der Umwandlung als Teilbetrieb in 
den übertragenden Rechtträger eingliedert gewesen sei. Diese Form der 
Eingliederung sei der finanziellen Eingliederung im Sinne eines Erst-Recht-
Schlusses gleichzustellen.


Die Klägerin beantragt,


1. die Körperschaftsteuerbescheide für 2005, 2006 und 2007 in Gestalt der 
Einspruchsentscheidung vom 25.10.2012 dahingehend abzuändern, dass das zu 
versteuernde Einkommen auf 0 € festgesetzt wird,


2. hilfsweise, die Revision zuzulassen,


3. die Hinzuziehung eines Bevollmächtigten für das Vorverfahren für notwendig zu 
erklären.


Der Beklagte beantragt,


die Klage als unbegründet abzuweisen.


Zur Begründung seines Antrags verweist er auf die Einspruchsentscheidung.


Entscheidungsgründe:


Die Klage ist unbegründet.
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Der Beklagte ist zu Recht der Auffassung, dass der Gewinnabführungsvertrag der 
Rechtsvorgängerin der Klägerin mit der B GmbH bei der Besteuerung der 
Rechtsvorgängerin der Klägerin nicht zu berücksichtigen ist, weil er nicht auf 
mindestens fünf Jahre abgeschlossen wurde.


Verpflichtet sich eine GmbH mit Geschäftsleitung und Sitz im Inland 
(Organgesellschaft) durch einen Gewinnabführungsvertrag i.S. des § 291 Abs. 1 
Aktiengesetz, ihren ganzen Gewinn an ein einziges anderes gewerbliches 
Unternehmen abzuführen, so ist das Einkommen der Organgesellschaft gemäß § 17 
KStG 2002 i. V. mit § 14 Abs. 1 KStG 2004, soweit sich aus § 16 KStG nichts 
anderes ergibt, dem Träger des Unternehmens (Organträger) zuzurechnen. 
Erforderlich ist weiterhin, dass die Eingliederungsvoraussetzungen des § 14 Abs. 1 
Satz 1 zweiter Satzteil Nr. 1 bis 5 KStG 2004 erfüllt sind.


Gemäß § 14 Abs. 1 Satz 1 Nr. 3 Satz 1 KStG 2004 muss der 
Gewinnabführungsvertrag auf mindestens fünf Jahre abgeschlossen und während 
seiner gesamten Geltungsdauer durchgeführt werden. Die fünfjährige 
Mindestlaufzeit des Gewinnabführungsvertrages bei der körperschaftsteuerlichen 
Organschaft bemisst sich nach Zeitjahren und nicht nach Wirtschaftsjahren, so dass 
die Mindestlaufzeit 60 Monate beträgt (BFH-Urteil vom 12.1. 2011 I R 3/10, BFHE 
232, 426, BStBl II 2011, 727). Mit dem Erfordernis der fünfjährigen Mindestdauer 
des Gewinnabführungsvertrags verfolgt der Gesetzgeber das Ziel, Manipulationen 
zu verhindern: Die Organschaft soll nicht zum Zweck willkürlicher Beeinflussung der 
Besteuerung und zu Einkommensverlagerungen von Fall zu Fall abgeschlossen 
bzw. beendet werden können (BFH-Urteile vom 12.1. 2011 I R 3/10, BFHE 232, 
426, BStBl II 2011, 727; vom 13.11.2013 I R 45/12, BFHE 244, 277, BStBl II 2014, 
486; vom 23.1.2013 I R 1/12, BFH/NV 2013, 989).


Im Streitfall gilt der Gewinnabführungsvertrag vom 16.8.2005 gemäß § 4 Abs. 1 des 
Vertrages ab 1.1.2005 und kann § 4 Abs. 2 des Vertrages erstmals zum Ablauf des 
31.12.2009 gekündigt werden. Er gilt somit seinem Wortlaut nach für fünf Zeitjahre. 
Da die Organgesellschaft jedoch erst durch notariellen Vertrag vom 9.2.2005 
gegründet wurde, wird das Erfordernis der fünfjährigen Mindestdauer des 
Gewinnabführungsvertrags nicht erfüllt.


Zwar hat der BFH zu § 14 Abs. 1 Satz 1 Nr. 1 Satz 1 KStG 2002 entschieden, dass 
die Ausgliederung einer Mehrheitsbeteiligung mit nachfolgender erstmaliger 
Begründung einer Organschaft möglich sei, wenn seit dem Beginn des 
Wirtschaftsjahres eine finanzielle Eingliederung zunächst zum übertragenden 
Rechtsträger und anschließend zum übernehmenden Rechtsträger bestehe und 
dieses Erfordernis bis zum Ende des Wirtschaftsjahres aufrecht erhalten bleibe. 
Seien diese Voraussetzungen bei der übertragenden Körperschaft erfüllt, setze sich 
dies für die übernehmende Körperschaft fort. Das betreffe auch und gerade den 
Übergang eines Teilbetriebes der Überträgerin auf eine neu gegründete Tochter-
Kapitalgesellschaft durch Abspaltung oder Ausgliederung. Das übergehende 
Vermögen sei hier bereits vor der Umwandlung in die Überträgerin eingegliedert 
gewesen (Teilbetriebseigenschaft als "stärkste Form der Eingliederung") (BFH-Urteil 
vom 28.7.2010 I R 89/09, BFHE 230, 408, BStBl II 2011, 528).


Entgegen der Ansicht der Klägerin folgt aus dieser Entscheidung aber nicht, dass 
auch für die Berechnung der fünfjährigen Mindestdauer des 
Gewinnabführungsvertrags auf den Beginn der wirtschaftlichen Eingliederung 
abzustellen ist.
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Der BFH hat in dieser Entscheidung nichts zur Berechnung der fünfjährigen 
Mindestdauer des Gewinnabführungsvertrags im Sinne des § 14 Abs. 1 Satz 1 Nr. 3 
Satz 1 KStG gesagt. § 14 Abs. 1 Satz 1 Nr. 3 KStG ist ein eigenständiges von § 14 
Abs. 1 Satz 1 Nr. 1 KStG unabhängiges Tatbestandsmerkmal. § 14 Abs. 1 KStG 
fordert für die steuerliche Anerkennung von Gewinnabführungsverträgen keine 
fünfjährige finanzielle Eingliederung, sondern eine fünfjährigen Mindestdauer des 
Gewinnabführungsvertrages.


Zwar sind gemäß § 2 Abs. 1 UmwStG 2002 das Einkommen und das Vermögen der 
übertragenden Körperschaft sowie der Übernehmerin so zu ermitteln, als ob das 
Vermögen der Körperschaft mit Ablauf des Stichtages der Bilanz, die dem 
Vermögensübergang zugrunde liegt (steuerlicher Übertragungsstichtag), ganz oder 
teilweise auf die Übernehmerin übergegangen wäre. § 2 Abs. 1 UmwStG 2002 ist 
seinem Wortlaut nach für die Ermittlung des Einkommens und Vermögens 
anwendbar. Zwar sind die Regelungen über die körperschaftsteuerliche Organschaft 
auch Gewinnermittlungsvorschriften (BFH-Urteil vom 28.7.2010 I R 89/09, BFHE 
230, 408, BStBl II 2011, 528), daraus folgt nach Auffassung des Senates aber nicht, 
dass § 2 Abs. 1 UmwStG 2002 uneingeschränkt auch für die Berechnung der 
Mindestdauer des Gewinnabführungsvertrags gilt. Für die Berechnung der 
fünfjährigen Mindestdauer des Gewinnabführungsvertrags im Sinne des § 14 Abs. 1 
Satz 1 Nr. 3 Satz 1 KStG setzt eine steuerliche Rückwirkung gemäß § 2 Abs. 1 
UmwStG 2002, wenn § 2 Abs. 1 UmwStG 2002 überhaupt Bedeutung für die 
Berechnung Mindestdauer des Gewinnabführungsvertrags hat, nach Auffassung 
des Senates zumindest voraus, dass der übernehmende Rechtsträger im 
Rückwirkungszeitraum bereits bestand. Denn die fünfjährige Mindestdauer ist ein 
auf tatsächliche Umstände abstellendes Tatbestandsmerkmal, das einer fiktiven 
Rückbeziehung nicht zugänglich ist. Mit dem Zweck des § 14 Abs. 1 Satz 1 Nr. 3 
Satz 1 KStG, Manipulationen zu verhindern, ist es nicht vereinbar, fiktive Zeiträume 
in die Berechnung der Mindestdauer einzubeziehen. Da der Gesetzgeber 
typisierend Manipulationen unterstellt, wenn ein Gewinnabführungsvertrag nicht für 
60 Monate abgeschlossen wird, muss als Mindestdauer ein tatsächlicher Zeitraum 
von 60 Monaten vereinbart sein. Diese Voraussetzung ist im Streitfall nicht erfüllt.


Die Kostenentscheidung beruht auf § 135 Abs. 1 Finanzgerichtsordnung (FGO).


Die Zulassung der Revision beruht auf § 115 Abs. 2 FGO.
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BUNDESFINANZHOF Urteil vom 28.7.2010, I R 89/09


Rückwirkende Begründung einer körperschaftsteuerlichen Organschaft nach Ausgliederung eines Teilbetriebs zur 
Neugründung und nach Anteilseinbringung - Finanzielle Eingliederung - Fußstapfentheorie


Leitsätze


Die Voraussetzungen einer Organschaft gemäß §§ 14 ff. KStG 2002 sind infolge der in § 12 Abs. 3 Satz 1 UmwStG 
1995 angeordneten Gesamtrechtsnachfolge der übernehmenden Gesellschaft in die Position der übertragenden 
Gesellschaft auch nach einer vorangegangenen Ausgliederung eines Teilbetriebs zur Neugründung und einer 
anschließenden Anteilseinbringung von Beginn des Wirtschaftsjahrs der Organgesellschaft an erfüllt.


Tatbestand


1 I. Die Klägerin und Revisionsklägerin (Klägerin) ist eine durch Vertrag vom 16. April 2004 durch Ausgliederung 
zweier Teilbetriebe zur Neugründung aus der R-GmbH hervorgegangene GmbH. Die Ausgliederung erfolgte 
mit Wirkung zum 1. Januar 2004 und wurde am 24. Juni 2004 ins Handelsregister eingetragen. Die R-GmbH 
war nach der Ausgliederung zunächst Alleingesellschafterin der Klägerin. Darüber hinaus hielt sie sämtliche 
Anteile an der Beigeladenen, ebenfalls einer GmbH. Mit Gesellschafterbeschluss vom 16. April 2004 brachte 
die R-GmbH ihre Beteiligung an der Klägerin im Rahmen einer Kapitalerhöhung bei der Beigeladenen in diese 
ein. Die Einbringung erfolgte mit wirtschaftlicher Wirkung zum 1. Januar 2004 und wurde am 8. Oktober 2004 
ins Handelsregister eingetragen. Alleingesellschafterin der Klägerin war seitdem die Beigeladene. Ebenfalls am 
16. April 2004 schlossen die Klägerin und die Beigeladene einen Gewinnabführungsvertrag, der am 25. 
Oktober 2004 ins Handelsregister eingetragen wurde.


2 Die Klägerin legte ihrer Steuererklärung für das Streitjahr 2004 eine körperschaftsteuerliche Organschaft 
zwischen ihr und der Beigeladenen zugrunde. Dem folgte der Beklagte und Revisionsbeklagte (das Finanzamt 
--FA--) nicht. Er bezog sich auf das Schreiben des Bundesministeriums der Finanzen (BMF) vom 26. August 
2003 (BStBl I 2003, 437 Tz. 12) und ging davon aus, es fehle die erforderliche finanzielle Eingliederung.


3 Die Klage gegen die hiernach festgesetzte Körperschaftsteuer blieb erfolglos. Das Sächsische Finanzgericht 
(FG) wies sie durch Urteil vom 26. August 2009  6 K 2295/06 als unbegründet ab; das Urteil ist in 
Entscheidungen der Finanzgerichte (EFG) 2010, 1160 abgedruckt.


4 Ihre Revision stützt die Klägerin auf Verletzung materiellen Rechts. Sie beantragt, das FG-Urteil aufzuheben 
und den angefochtenen Körperschaftsteuerbescheid dahingehend zu ändern, dass die Körperschaftsteuer 
2004 mit 0 EUR festgesetzt wird.


5 Das FA beantragt, die Revision zurückzuweisen.


6 Die Beigeladene unterstützt in der Sache die Klägerin, das dem Verfahren beigetretene BMF unterstützt das 
FA. Beide haben jedoch keine Anträge gestellt.


Entscheidungsgründe


7 II. Die Revision ist begründet. Die Vorinstanz hat zu Unrecht angenommen, die Klägerin sei im Streitjahr nicht 
in die Beigeladene finanziell eingegliedert gewesen und es fehle infolgedessen an einer Voraussetzung für 
das Vorliegen einer körperschaftsteuerrechtlichen Organschaft. Ihr Urteil ist deswegen aufzuheben und der 
Klage ist stattzugeben.


8 1. Verpflichtet sich eine GmbH mit Geschäftsleitung und Sitz im Inland (Organgesellschaft) durch einen 
Gewinnabführungsvertrag i.S. des § 291 Abs. 1 des Aktiengesetzes, ihren ganzen Gewinn an ein einziges 
anderes gewerbliches Unternehmen abzuführen, so ist das Einkommen der Organgesellschaft, soweit sich 
aus § 16 des Körperschaftsteuergesetzes (KStG 2002) nichts anderes ergibt, dem Träger des Unternehmens 
(Organträger) zuzurechnen. Das folgt für die Eingliederung in eine GmbH aus § 14 Abs. 1 Satz 1 erster 
Satzteil und § 17 KStG 2002. Erforderlich ist weiterhin, dass die Eingliederungsvoraussetzungen des § 14 
Abs. 1 Satz 1 zweiter Satzteil Nr. 1 bis 5 KStG 2002 erfüllt sind. Das ist nach den Feststellungen des FG, die 
den erkennenden Senat binden (§ 118 Abs. 2 der Finanzgerichtsordnung --FGO--), der Fall und ist unter den 
Beteiligten im Grundsatz auch nicht streitig.
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9 2. Da der Beigeladenen als Organträgerin die Mehrheit der Stimmrechte aus den Anteilen an der Klägerin als 
Organgesellschaft zustand, gilt Letzteres prinzipiell auch für das Erfordernis der finanziellen Eingliederung i.S. 
des § 14 Abs. 1 Satz 1 Nr. 1 KStG 2002. Umstritten ist allerdings, ob diese Eingliederung --wie hiernach 
ebenfalls erforderlich-- infolge der umwandlungssteuerlichen Rückbeziehung nach Maßgabe des § 20 Abs. 7 
und 8 Satz 1 i.V.m. § 2 Abs. 1 des Umwandlungssteuergesetzes (UmwStG 1995) "vom Beginn ihres 
Wirtschaftsjahrs an ununterbrochen" bestand. Die Finanzverwaltung (vgl. BMF-Schreiben in BStBl I 2003, 437 
Tz. 12; Oberfinanzdirektion Frankfurt, Verfügung vom 21. November 2005, Deutsches Steuer-Recht --DStR-- 
2006, 41; anders noch im sog. Umwandlungssteuererlass, BMF-Schreiben vom 25. März 1998, BStBl I 1998, 
268, Tz. Org. 05) und ihm folgend das FG verneinen das, weil es sich bei der gebotenen finanziellen 
Eingliederung um ein tatsächliches Merkmal handele, das einer fiktiven Rückbeziehung nicht zugänglich sei. 
Die rückwirkende Begründung eines Organschaftsverhältnisses sei deswegen nicht zulässig. Das Schrifttum 
--ihm hat sich das FG Baden-Württemberg (Urteil vom 25. November 2009  3 K 157/06, EFG 2010, 820) für 
den Fall der Einbringung einer Mehrheitsbeteiligung angeschlossen-- ist demgegenüber einhellig anderer 
Auffassung: Die finanzielle Eingliederung sei rechtlicher, nicht tatsächlicher Natur und könne deshalb auch 
auf den fiktiven Übertragungsstichtag rückbezogen werden (z.B. Neumann in Gosch, KStG, 2. Aufl., § 14 Rz 
159 f.; Dötsch, Der Konzern 2004, 273; 2005, 695, 697; derselbe in Dötsch/Jost/Pung/Witt, Die 
Körperschaftsteuer, UmwStG Anh. [SEStEG] Rz 16 ff.; Patt, daselbst, § 20 UmwStG [SEStEG] Rz 33; 
Blumenberg in Herzig [Hrsg.], Organschaft, S. 250, 255; Herlinghaus in Rödder/Herlinghaus/van Lishaut, 
UmwStG, Anh. 3 Rz 36 ff., Rz 39; van Lishaut, daselbst, § 2 Rz 40; Kolbe in Herrmann/Heuer/Raupach, 
EStG/KStG, § 14 KStG Rz 116; Walter in Ernst & Young, KStG, § 14 Rz 351.1, 357.1, 366; Sinewe, GmbH-
Rundschau 2002, 481, 483; Frotscher in Frotscher/Maas, KStG/GewStG/UmwStG, § 14 KStG Rz 88a; 
Hörtnagl in Schmitt/ Hörtnagl/Stratz, UmwG/UmwStG, 5. Aufl., § 2 UmwStG Rz 86; Schmitt, daselbst, § 23 
UmwStG Rz 33; Bilitewski in Haritz/ Menner, UmwStG, 3. Aufl., § 23 Rz 28; Slabon, daselbst, § 2 Rz 85; 
Erle/Heurung in Erle/Sauter, KStG, 3. Aufl., § 14 Rz 700 ff., 704; Schumacher, DStR 2006, 124; Orth, Der 
Konzern 2005, 79, 93; Gosch, Steuerberater-Jahrbuch 2004/2005, 325, 327 f.; Plewka/Schienke, Der Betrieb 
--DB-- 2005, 1703). Der Senat lässt im Ergebnis (abermals, s. bereits Senatsurteil vom 17. September 2003 I 
R 55/02, BFHE 203, 329, BStBl II 2004, 534) dahinstehen, welche Auffassung er für richtig hält. Er gibt der 
Klägerin schon aus anderen Gründen Recht:


10 a) Die Klägerin ist infolge einer Ausgliederung zur Neugründung gemäß § 123 Abs. 3 Nr. 2 des 
Umwandlungsgesetzes aus der R-GmbH mit Eintragung in das Handelsregister am 24. Juni 2004 entstanden. 
Steuerlich lag die Einbringung zweier Teilbetriebe gemäß § 20 Abs. 1 Satz 1 UmwStG 1995 vor, welche nach 
§ 20 Abs. 7 und 8 Satz 1 UmwStG 1995 auf den 1. Januar 2004 rückbezogen wurde. Auf diesen 
Übertragungsstichtag und in diesem Zusammenhang wurden im Rahmen einer Kapitalerhöhung die Anteile 
an der Klägerin von der R-GmbH in die Beigeladene (gemäß § 20 Abs. 1 Satz 2 i.V.m. Abs. 7 und 8 UmwStG 
1995) eingebracht, und es wurde sodann zwischen der Klägerin und der Beigeladenen ein 
Gewinnabführungsvertrag geschlossen. Damit wurden die organschaftlichen Eingliederungsvoraussetzungen 
in die Beigeladene von der Klägerin nicht erst ab dem 24. Juni 2004, sondern "vom Beginn des 
Wirtschaftsjahres" an erfüllt.


11 b) Grund hierfür ist § 12 Abs. 3 Satz 1 (i.V.m. § 22 Abs. 1 und § 4 Abs. 2 Satz 3) UmwStG 1995, wonach im 
Falle der Kapitaleinbringung die übernehmende Körperschaft in die steuerliche Rechtsstellung der 
übertragenden Körperschaft eintritt. Das gilt für jegliche Gewinnermittlungsvorschriften und damit auch (vgl. § 
15 KStG 2002) für die körperschaftsteuerlichen Organschaftsvoraussetzungen: Die Ausgliederung einer 
Mehrheitsbeteiligung mit nachfolgender erstmaliger Begründung einer Organschaft ist möglich, wenn seit dem 
Beginn des Wirtschaftsjahres eine finanzielle Eingliederung zunächst zum übertragenden Rechtsträger und 
anschließend zum übernehmenden Rechtsträger besteht und dieses Erfordernis bis zum Ende des 
Wirtschaftsjahres aufrechterhalten bleibt. Sind diese Voraussetzungen bei der übertragenden Körperschaft 
(hier: der R-GmbH) erfüllt, setzt sich dies für die übernehmende Körperschaft (hier: die Beigeladene als 
nunmehriger Organträgerin) fort. Das betrifft auch und gerade den im Streitfall in Rede stehenden Übergang 
eines Teilbetriebes der Überträgerin auf eine neu gegründete Tochter-Kapitalgesellschaft durch Abspaltung 
oder Ausgliederung. Das übergehende Vermögen war hier bereits vor der Umwandlung in die Überträgerin 
eingegliedert (Teilbetriebseigenschaft als "stärkste Form der Eingliederung", vgl. Erle/Heurung in Erle/Sauter, 
a.a.O., § 14 Rz 708; ebenso z.B. Frotscher in Frotscher/Maas, a.a.O., § 14 KStG Rz 88a; Bilitewski in 
Haritz/Menner, a.a.O., § 23 Rz 28; Slabon, daselbst, § 2 Rz 85; Kolbe in Herrmann/Heuer/Raupach, a.a.O., § 
14 KStG Rz 116; Neumann in Gosch, a.a.O., § 14 Rz 281; Dötsch, Der Konzern 2004, 273, 275; derselbe in 
Dötsch/Jost/Pung/Witt, a.a.O., UmwStG Anh. [SEStEG] Rz 11 und 21/6; Schmitt in Schmitt/Hörtnagl/Stratz, 
a.a.O., § 23 UmwStG Rz 33), ohne dass es auf die Frage danach, ob die einzelnen 
Organschaftsvoraussetzungen --hier diejenige der finanziellen Eingliederung-- bei isolierter Betrachtung einer 
Rückwirkung zugänglich sind, noch ankäme. Insbesondere bedarf es keiner Begründung eines 
Organschaftsverhältnisses zur übertragenden Gesellschaft. Die Rechtsnachfolge der übernehmenden 
Körperschaft in die Position der übertragenden Körperschaft ist vielmehr eine umfassende (sog. 
Fußstapfentheorie).


12 c) Aus gleichem Grund ist auch dem Einwand des dem Revisionsverfahren beigetretenen BMF, die in § 12 
Abs. 3 Satz 1 UmwStG 1995 angeordnete Rechtsnachfolge verlange im Hinblick auf die 
Organschaftsvoraussetzungen des § 14 Abs. 1 KStG 2002 und hierbei namentlich im Hinblick auf das 
Merkmal der finanziellen Eingliederung ein einschränkendes Rechtsverständnis, weil jenes 
Eingliederungsmerkmal ein personenbezogenes, als solches nachfolgefeindliches Merkmal sei, nicht 
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beizupflichten. Es trifft zwar zu, dass die körperschaftsteuerrechtliche Organschaft eine systematische 
Durchbrechung des steuerlichen Subjektprinzips darstellt und deswegen von besonderen tatbestandlichen 
Voraussetzungen abhängt (vgl. auch Senatsurteil vom 3. März 2010 I R 68/09, BFH/NV 2010, 1132). Indem 
das Umwandlungssteuerrecht für seinen Regelungsbereich jedoch eine letztlich vorbehaltlose 
Rechtsnachfolge in die Position des Rechtsvorgängers gewährt, wird diese Durchbrechung und werden deren 
Voraussetzungen einbezogen. Dadurch, dass Umwandlungen in Anlehnung an die handelsrechtlichen 
Vorgaben und abweichend von den tatsächlichen Gegebenheiten zudem auch steuerlich prinzipiell 
rückwirkend beschlossen werden können, wird dies bestärkt. In beidem liegt gerade der Unterschied zu jener 
Situation der sog. Verlustvererbung nach § 10d des Einkommensteuergesetzes, über welche der Große 
Senat des BFH in seinem Beschluss GrS 2/04 vom 17. Dezember 2007 (BFHE 220, 129, BStBl II 2008, 608) 
zu entscheiden hatte und auf welchen sich das BMF deshalb zu Unrecht bezieht.


13 d) Auch dass die Rückwirkungsfiktion des § 2 Abs. 1 i.V.m. § 20 Abs. 7 und 8 UmwStG 1995 beim 
Anteilstausch seit der Novellierung des Umwandlungssteuergesetzes durch das Gesetz über steuerliche 
Begleitmaßnahmen zur Einführung der Europäischen Gesellschaft und zur Änderung weiterer 
steuerrechtlicher Vorschriften (SEStEG) vom 7. Dezember 2006 (BGBl I 2006, 2782, BStBl I 2007, 4) gänzlich 
ausgeschlossen ist (vgl. § 21 UmwStG 2006; Rabback in Rödder/Herlinghaus/van Lishaut, a.a.O., § 21 Rz 
52), rechtfertigt kein anderes Ergebnis. Es handelt sich hierbei um eine konstitutive Neuregelung, die im 
Streitjahr noch nicht galt.


14 e) Die daraus abzuleitenden Konsequenzen entsprechen gleichermaßen der (ursprünglichen) 
Verwaltungspraxis (im sog. Umwandlungssteuererlass in BStBl I 1998, 268, dort Tz. Org. 08 i.V.m. Org. 04) 
wie der zwischenzeitlich geänderten Regelungslage in § 23 Abs. 1 i.V.m. § 4 Abs. 2 Satz 3 und § 12 Abs. 3 
UmwStG 2006 (im Ergebnis ebenso z.B. Herlinghaus in Rödder/ Herlinghaus/van Lishaut, a.a.O., Anh. 3 Rz 
39 und 48 f.; Ritzer, daselbst, § 23 Rz 54; Dötsch, Der Konzern 2005, 695, 698; derselbe in 
Dötsch/Jost/Pung/Witt, a.a.O., UmwStG Anh. [SEStEG] Rz 11 und Rz 21/6; Bilitewski in Haritz/Menner, 
a.a.O., § 23 Rz 28; Frotscher in Frotscher/Maas, a.a.O., § 14 KStG Rz 89; Mutscher, daselbst, § 23 UmwStG 
Rz 79 ff.; Plewka/Schienke, DB 2005, 1703; Schumacher, DStR 2006, 124; Erle/Heurung in Erle/Sauter, 
a.a.O., § 14 Rz 708; Schmitt in Schmitt/Hörtnagl/Stratz, a.a.O., § 23 UmwStG Rz 33; Neumann in Gosch, 
a.a.O., § 14 Rz 281; s. auch Widmann in Widmann/Mayer, Umwandlungsrecht, § 23 UmwStG Rz 46). Sie 
sind auch im Streitfall zugrunde zu legen und bedeuten für die hier zu beurteilende Situation, dass die 
Klägerin wie vordem in die R-GmbH --vor der Einbringung der Kapitalbeteiligung im Zuge der 
Kapitalerhöhung-- fortan in die Beigeladene --nach jener Einbringung-- i.S. von § 14 Abs. 1 Satz 1 Nr. 1 KStG 
2002 finanziell eingegliedert war. Das körperschaftsteuerrechtliche Organschaftsverhältnis zu der 
Beigeladenen als Organträgerin bestand mithin am 1. Januar 2004 und dauerte während des gesamten 
Wirtschaftsjahres an.


15 3. Die Vorinstanz hat eine abweichende Rechtsauffassung vertreten. Ihr Urteil ist aufzuheben. Die Sache ist 
spruchreif: Der angefochtene Steuerbescheid ist dahin abzuändern, dass die Körperschaftsteuer 2004 auf 0 
EUR festgesetzt wird.
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