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EU-Kommission: Anti-Avoidance-Package

Im Dezember 2015 berichteten wir bereits, dass die EU-Kommission an einem
Anti-Avoidance-Package arbeitet, und Gbermittelten in diesem Zusammenhang
auch den Vorschlag des Rats der Finanzminister fir eine Anti-BEPS-Richtlinie
(vgl. TAX WEEKLY # 51/2015). Den darauf aufbauenden Entwurf der EU-
Kommission finden Sie nun anbei. Die meisten Artikel des Entwurfs betreffen
BEPS-Aktionspunkte der OECD. Unterschiede zum Entwurf des Ministerrats
werden wir in der nachsten Ausgabe des TAX WEEKLY erortern. Jedenfalls wird
aber der Handlungsbedarf bei einer Umsetzung des Anti-Avoidance-Package in
vielen EU-Mitgliedstaaten erheblich sein.

Wir hatten ebenfalls angekiindigt, dass die EU-Kommission eine gesonderte
Richtlinie zur Umsetzung des Country by Country Reporting aus Aktionspunkt 13
vorschlagen wird, den Sie ebenfalls anbei abrufen kdnnen. Schliel3lich hat die
EU-Kommission eine Mitteilung erarbeitet, die sich mit Abwehrmal3nahmen ge-
genlber Drittstaaten befasst (schwarze Listen etc.).

Die angehangten Dokumente sollen erst ndchste Woche durch das Kollegium der
Kommissare beschlossen werden. Voraussichtlich werden die angehangten Fas-
sungen bis zur geplanten offiziellen Veréffentlichung durch die EU-Kommission
am 27.01.2016 allerdings nicht mehr geandert werden.

BMF-Entwurf zur Bertcksichtigung negativer Aktiengewinne nach 8 40a
KAGG und 8 8b Abs. 3 KStG (STEKO-Rechtsprechung)

Mit mehreren Urteilen hat die Rechtsprechung zur Anwendung des 8§ 8b Abs. 3
KStG auf in- und ausléndische Beteiligungen, die von Investmentfonds gehalten
werden, Stellung genommen. Nach den Urteilen des EuGH vom 22.01.2009
(C-377/07) und des BFH vom 22.04.2009 (I R 57/06) verst63t das Abzugsverbot
fur Gewinnminderungen auf Beteiligungen nach § 8b Abs. 3 KStG 1999 gegen
die in Art. 56 EG (Art. 63 AEUV) garantierte Kapitalverkehrsfreiheit, weil das Ab-
zugsverbot im Veranlagungszeitraum 2001 auf Auslandsbeteiligungen be-
schrankt war. Nach BMF-Schreiben vom 16.04.2012 ist diese Rechtsprechung
bei Gewinnminderungen des Direktanlegers aufgrund von bérsenkursbedingten
Teilwertabschreibungen grundsatzlich anzuwenden. Fur Drittstaatenbeteiligungen
gilt dies allerdings nur, wenn die Beteiligung weniger als zehn Prozent betragt.

Nach BFH-Urteil vom 28.10.2009 (I R 27/08) verstol3t die Beschrankung des Ab-
zugsverbots auf negative Aktiengewinne, die auf Beteiligungen inlandischer In-
vestmentvermogen an auslandischen Kapitalgesellschaften beruhen und durch
VerdulRerung oder Riickgabe von Anteilen an inlandischen Investmentfonds im
Jahre 2001 realisiert wurden, ebenfalls gegen Art. 56 EG (Art. 63 AEUV). Zum
Umgang mit dieser Rechtsprechung in allen noch offenen Fallen bei der Verau-
Rerung, Rickgabe oder Bewertung von Investmentanteilen hatte das BMF dann
im Einvernehmen mit den obersten Finanzbehodrden der Lander das
BMF-Schreiben vom 01.02.2011 erlassen.

Der BFH hat zudem mit Urteilen vom 25.06.2014 (I R 33/09) und 30.07.2014
(I R 74/12) — ,§ 40a KAGG-Rechtsprechung“ — im Nachgang zum Beschluss des
BVerfG vom 17.12.2013 (1 BvL 5/08) entschieden, dass keine aul3erbilanzielle
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Hinzurechnung von negativen Aktiengewinnen aufgrund des § 40a KAGG i. d. F.
des StSenkG vom 23.10.2000 in den Jahren 2001 und 2002 zu erfolgen und eine
Saldierung von steuerfreien positiven Aktiengewinnen mit negativen Aktienge-
winnen zu unterbleiben hat. Er entschied dariiber hinaus, dass auch eine Saldie-
rung von positiven und negativen Teilbetrdgen des sog. Anlegeraktiengewinns
nicht zulassig ist.

Die Finanzverwaltung beabsichtigt nun, mit einem weiteren BMF-Schreiben zu
reagieren und hat am 23.12.2015 einen diesbeziglichen BMF-Entwurf an die
einschlagigen Verbande gesandt. Die Verbénde kénnen hierzu noch bis zum
27.01.2016 Stellungnahme nehmen.

Der BMF-Entwurf sieht vor, den zur sog. STEKO-Rechtsprechung ergangenen
Erlass vom 01.02.2011 aufzuheben und einheitliche Grundséatze fir die Beriick-
sichtigung etwaiger negativer Aktiengewinne aus in- bzw. auslandischen Kapital-
gesellschaftsbeteiligungen in den Veranlagungszeitraumen 2001 und 2002 an-
zuwenden Das BMF unterscheidet in dem Entwurf zwischen der Anwendung der
,8 40a KAGG-Rechtsprechung® und der STEKO-Rechtsprechung, wobei ferner
zwischen den einzelnen Veranlagungszeitraumen 2001 und 2002 bzw. 2003 dif-
ferenziert wird. Fir die ZeitrAume 2001 und 2002 betrifft die ,,.§8 40a KAGG-
Rechtsprechung” alle negativen Aktiengewinne, d.h. auch die, die sich auf
Fondsbeteiligungen an auslandischen Kapitalgesellschaften (STEKO-
Rechtsprechung) beziehen. Gesonderte Folgen ergében sich aus der STEKO-
Rechtsprechung fur die Jahre 2001 und 2002 also nicht. Die Finanzverwaltung
halt hingegen fur den Veranlagungszeitraum 2003 an einer Saldierung von Ge-
winnen und Verlusten und damit einer Anwendung von § 8b Abs. 2 und 3 KStG
(8 40a Abs. 1 Satz 2 KAGG) fest.

Leider lasst der Entwurf zahlreiche Fragen offen. Die Finanzverwaltung beabsich-
tigt, eine Anwendung der Rechtsprechung und damit ggf. Korrektur des Fonds-
Aktiengewinns nur fiir den Fall, dass Anleger in den Jahren 2001 und 2002 an In-
vestmentfonds beteiligt waren und in diesem Zeitraum Anteile zuriickgegeben,
veraulert oder Teilwertabschreibungen darauf vorgenommen haben. Eine An-
wendung der Rechtsprechung kommt ggf. aber auch dann in Betracht, wenn et-
waige Ruckgaben oder Veraul3erungen in spateren Veranlagungszeitrdumen er-
folgt sind. Darlber hinaus kann es ggf. notwendig sein, Ausschittungen und de-
ren Zusammensetzung neu zu berechnen.

Anleger, deren Veranlagungszeitraume 2001, 2002 oder nachfolgend noch nicht
bestandskraftig veranlagt sind, sollten daher eine Bericksichtigung von Aktien-
verlusten unter Anwendung der Rechtsprechung — ggf. abweichend vom
BMF-Schreiben — anstol3en.

BFH: Strenge Mal3stabe bei der Erfallung grunderwerbsteuerlicher Anzei-
gepflichten

Der BFH hatte mit Urteil vom 25.11.2015 (Il R 64/08) zu entscheiden, unter wel-
chen Voraussetzungen Ausnahmen von den strengen grunderwerbsteuerlichen
Anzeigepflichten gemacht werden kdnnen. Von Bedeutung war dies im konkreten
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Fall fur die grunderwerbsteuerneutrale Ruckabwicklung eines Erwerbsvorgangs
nach § 16 GrEStG.

Im Urteilsfall hatte die Klagerin (eine GmbH) von ihrer Alleingesellschafterin (ei-
ner AG) 100 % der Anteile an einer weiteren grundbesitzenden GmbH (GmbH 2)
erworben. Dies bewirkte eine Verlangerung der Beteiligungskette und verwirklich-
te den Tatbestand von 8 1 Abs. 3 Nr. 3 GrEStG. Der Anzeigepflicht gem. § 19
Abs. 3 GrEStG kam die Klagerin nicht fristgerecht nach. Spater sollte der Er-
werbsvorgang wieder riickabgewickelt werden. Die grundséatzlich hierbei mogli-
che Grunderwerbsteuerneutralitat fir den urspringlichen Vorgang wie auch den
Ruckerwerb verweigerte das Finanzamt unter Hinweis auf die Nichterfullung von
Anzeigepflichten nach § 16 Abs. 5 GrEStG.

Der BFH stimmte — wie auch die Vorinstanz — der Auffassung des Finanzamts zu
und verwarf die vorgebrachten Rechtfertigungsgriinde fiir eine Nichtanwendung
des § 16 Abs. 5 GrEStG. Wenig uberraschend lie? der BFH zunéchst die von der
Klagerin angefuhrte Unkenntnis tber die Anzeigepflicht nicht gelten. Ebenso
wurde die Gewahrung von Vertrauensschutz auf Grundlage des Beschlusses des
BFH vom 20.01.2005 (Il B 52/04) abgelehnt. In diesem Beschluss hatte der BFH
es fur moglich gehalten, eine ordnungsmaéafe Anzeige in komplexen Féallen (vor-
liegend nicht gegeben) auch bei einer Mitteilung anzunehmen, anhand derer das
Finanzamt die Steuerbarkeit eines Vorgangs zumindest priifen kann. Diese Fest-
stellung ist aufgrund der zwischenzeitlichen Erganzung des Halbsatzes ,und in
allen Teilen vollstandig“ im Wortlaut des § 16 Abs. 5 GrEStG mittlerweile nicht
mehr von Bedeutung. Abschliel3end wurde auch die miindliche Aussage des
Sachbearbeiters, wonach eine grunderwerbsteuerneutrale Riickabwicklung mog-
lich sei, nicht als verbindliche Zusage gewertet. Vertrauensschutz nach den
Grundsatzen von Treu und Glauben sei somit nicht gerechtfertigt. Denn die Zusi-
cherung sei nicht durch den Sachgebietsleiter oder den Vorsteher des Finanz-
amts erteilt worden.

Die Entscheidung zeigt, wie wichtig es in der Praxis ist, bei grunderwerbsteuerlich
relevanten Sachverhalten stets innerhalb der gesetzlichen Zwei-Wochen-Frist ei-
ne umfassende Anzeige einzureichen. Die einzige Mdglichkeit, auch nach Ablauf
dieser Frist Angaben zu erganzen, die fur eine vollstdndige Grunderwerbsteuer-
anzeige i. S. d. 8 20 GrEStG erforderlich sind, bietet — so auch der BFH — ein in-
nerhalb dieser Frist gestellter Antrag auf Fristverlangerung.
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Urteile und Schlussantrage des EuGH bis zum 15.01.2016

Aktenzeichen I Datum ‘ Stichwort

Mehrwertsteuer — Richtlinie 2006/112/EG — Handelsunternehmen in Zahlungs-
C-546/14 14.01.2016 schwierigkeiten — Gerichtlicher Vergleich — Teilzahlung einer Mehrwertsteuer-
schuld an den Mitgliedstaat — Grundsatz der loyalen Zusammenarbeit

Vertragsverletzung eines Mitgliedstaats — Art. 343 AEUV — Protokoll Uber die

) Vorrechte und Befreiungen der Européischen Union — Art. 3 — Steuerbefreiun-
€-163/14 14.01.2016 gen — Region Brissel-Hauptstadt — Beitrage fur die Lieferung von Elektrizitat
und Gas

Alle am 20.01.2016 veroffentlichten Entscheidungen des BFH (V)

Aktenzeichen Entscheidungs- | Stichwort

datum

XI R 22/13 21.10.2015 Z_ur Umsatzbesteuerung der Lle;ferung"von Erstex_emplaren eines Buches durch
E— einen Verlag an den Autor zu einem hdheren Preis als dem Ladenpreis

Alle am 20.01.2016 veroffentlichten Entscheidungen des BFH (NV)

Aktenzeichen Entscheidungs- | Stichwort

datum

Anwendbarkeit von § 16 Abs. 2 Nr. 1 GrEStG auf Erwerbsvorgénge nach § 1
Il R 64/08 25.11.2015 Abs. 3 GrEStG - Riuckabwicklung des Kaufvertrages Uber eine Anteilsubertra-
gung - Nichtanzeige eines Erwerbsvorgangs aus Unkenntnis

1B 1/15 22.09.2015 Abzugsverbot fuir Geschenke - konkrete Gegenleistung
| |
| B 62/14 30.09.2015 Billigkeitserlass von Zinsen
| |
| B37/14 29.09.2015 Ausschlussfrist zur Bezeichnung des Klagebegehrens
| |
| B 85/14 30.09.2015 Anscheinsbeweis fur Privatnutzung eines Dienstwagens
| |
I B61/15 22.09.2015 Ausschlussfrist zur Bezeichnung des Klagebegehrens
| |
| R 38/12 18.08.2015 Anrechnung auslandischer Kérperschaftsteuer auf die Einkommensteuer -

Glattstellung von Optionsgeschaften

X B 29/15 01.12.2015 Untauglicher Zeugenbeweis fiir die private Nutzung eines Pkws
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http://curia.europa.eu/juris/document/document.jsf?text=&docid=173525&pageIndex=0&doclang=DE&mode=lst&dir=&occ=first&part=1&cid=926142
http://curia.europa.eu/juris/document/document.jsf?text=&docid=173522&pageIndex=0&doclang=DE&mode=lst&dir=&occ=first&part=1&cid=926759
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=32590&pos=0&anz=67
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=32589&pos=1&anz=67
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=32591&pos=2&anz=67
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=32592&pos=3&anz=67
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=32593&pos=4&anz=67
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=32594&pos=5&anz=67
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=32595&pos=6&anz=67
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=32596&pos=7&anz=67
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=32597&pos=8&anz=67
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Aktenzeichen Entscheidungs- | Stichwort

datum

Offnungsklausel gemaR § 22 Nummer 1 Satz 3 Buchst. a Doppelbuchst. bb

X R 4013 17.11.2015 Satz 2 EStG - Berichtigung nach 8 107 Abs. 1 FGO
T T
V B 40/15 08.12.2015 Innergemeinschaftliche Lieferungen
| |
VII R 40/14 10.11.2015 Steuerbefreiter Einsatz von Erdgas zu zweierlei Verwendungszwecken bei der

Natriumpercarbonatproduktion

Alle bis zum 22.01.2016 veroffentlichten Erlasse

Aktenzeichen Datum Stichwort

Umsatzsteuer; Umsatzsteuerbefreiung fur die Vermietung und Verpachtung
INC3-S7168/ 21.01.2016 von Grundstucken nach § 4 Nr. 12 UStG - Anpassung an das Unionsrecht,
08/10001 o Vermietung von Standflachen auf Kirmessen (Anderung der Verwaltungsauf-
fassung) und Bestellung dinglicher Nutzungsrechte

Steuerliche Gewinnermittlung; Aufstockung von Investitionsabzugsbetragen

—Iz\/1§96 -S 15.01.2016 nach § 7g Einkommensteuergesetz (EStG) in der Fassung des Unternehmen-
YT o steuerreformgesetzes 2008 vom 14. August 2007 (BGBI. | S. 1912) in einem
b/13/10001 .
Folgejahr

| |
VES-S Steuerbefreiung des Kaufkraftausgleichs; Gesamtiibersicht der Kaufkraftzu-
2341/15/1000 14.01.2016 ) : '
> schlage - Stand: 1. Januar 2016

| |
IVC7-S Ermittlung des Gebaudesachwerts nach § 190 BewG; Baupreisindizes zur
3225/16/1000 11.01.2016 Anpassung der Regelherstellungskosten aus der Anlage 24 BewG fir Bewer-
1 tungsstichtage im Kalenderjahr 2016

Seite 5 von 6


http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=32598&pos=9&anz=67
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=32599&pos=10&anz=67
http://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=32600&pos=11&anz=67
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2016-01-21-Umsatzsteuerbefreiung-Vermietung-Verpachtung-Grundstuecke.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2016-01-21-Umsatzsteuerbefreiung-Vermietung-Verpachtung-Grundstuecke.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Einkommensteuer/2016-01-15-Steuerliche-Gewinnermittlung.pdf?__blob=publicationFile&v=3
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Einkommensteuer/2016-01-15-Steuerliche-Gewinnermittlung.pdf?__blob=publicationFile&v=3
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Einkommensteuer/2016-01-15-Steuerliche-Gewinnermittlung.pdf?__blob=publicationFile&v=3
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Lohnsteuer/2016-01-14-kaufkraftzuschlaege-stand-01-01-2016.html
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Lohnsteuer/2016-01-14-kaufkraftzuschlaege-stand-01-01-2016.html
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Lohnsteuer/2016-01-14-kaufkraftzuschlaege-stand-01-01-2016.html
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Erbschaft_Schenkungsteuerrecht/2016-01-11-Baupreisindizes-2016.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Erbschaft_Schenkungsteuerrecht/2016-01-11-Baupreisindizes-2016.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Erbschaft_Schenkungsteuerrecht/2016-01-11-Baupreisindizes-2016.pdf?__blob=publicationFile&v=2
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EXPLANATORY MEMORANDUM

< 1. CONTEXT OF THE PROPOSAL

. Reasons for and objectives of the proposal

The European Council Conclusions of 18 December 2014 cite "an urgent need to advance
efforts in the fight against tax avoidance and aggressive tax planning, both at the global and
European Union (EU) levels". Since December 2014, the Commission has' quickly launched
the first steps towards an EU approach. Meanwhile, the Organisation for Economic
Cooperation and Development (OECD) finalised its work on defining the global rules and
standards to these ends.

This Directive, which is often referred to as the Anti- Tax Avoidance Directive, lays down
rules against tax avoidance practices that directly affect the functioning of the internal market.
It is one of the constituent parts of the Commission's Anti- Tax Avoidance Package, which
addresses a number of important new developments and political priorities in corporate
taxation that require quick reaction at the level of the EU. In particular, it responds to the
finalisation of the project against Base Erosion and Profit Shifting (BEPS) by the G20 and the
OECD as well as to demands from the European Parliament, several Member States,
businesses and civil society, and certain international partners for a stronger and more
coherent EU approach against corporate tax abuse.

The schemes targeted by this Directive involve situations where taxpayers act against the
actual purpose of the law, taking advantage of disparities between national tax systems, to
reduce their tax bill. Taxpayers may benefit from low tax rates or double deductions or ensure
that their income remains untaxed by making it deductible in one jurisdiction whilst this is not
included in the tax base across the border either. The outcome of such situations distorts

~business decisions in the internal market and unless it is effectively tackled, could create an
environment of unfair tax competition. Having the aim of combating tax avoidance practices

which directly affect the functioning of the internal market, this Directive lays down anti- tax
avoidance rules in six specific fields: deductibility of interest; exit taxation; a switch-over
clause; a general anti-abuse rule (GAAR); controlled foreign company (CFC) rules; and a
framework to tackle hybrid mismatches.

. Consistency with existing policy provisions in the policy area

This Directive builds on the Action Plan for Fair and Efficient Corporate Taxation, presented
by the Commission on 17 June 2015. It sets out legally binding rules to enable Member States
to effectively tackle corporate tax avoidance in a way which preserves their collective
competitiveness and respects the Single Market, Treaty Freedoms, the EU Charter of
Fundamental Rights and EU law in general. In this respect, it draws on two major areas of
work at EU and international level. '

First, in the context of the OECD BEPS, most Member States have committed to implement
the measures contained in the BEPS Final Reports, which were published on 5 October 2015
and endorsed by G20 leaders in November 2015. However, the unilateral and divergent
implementation of BEPS by each Member State could fragment the Single Market by creating
national policy clashes, distortions and tax obstacles for businesses in the EU. It could also
create new loopholes and mismatches that could be exploited by companies seeking to avoid
taxation, thereby undermining Member States' efforts to prevent such practices. It is therefore
essential for the good functioning of the Single Market that Member States — as a minimum -
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transpose the OECD BEPS measures into their national systems in a coherent and coordinated
fashion. '

Second, the Commission announced in the June 2015 Action Plan that it will re-launch its'

Proposal for a Common Consolidated Corporate Tax Base (CCCTB), as a holistic solution to
creating fairer and more efficient taxation. It also called on Member States to continue work
on some international aspects of the common base, linked to the OECD BEPS project, while
the revised CCCTB proposal was being prepared This Directive takes account of the outcome
of Member States' discussions on these issues in Council.

This Directive aims to achieve a balance between the need for a certain degree of uniformity
in implementing the BEPS outputs across the EU and Member States' needs to accommodate
the special features of their tax systems within these new rules. The text thus lays down
principle-based rules and leaves the details of their implementation to Member States, on the
understanding that they are better placed to shape the precise elements of the rules in a way
that best fits their corporate tax systems. As such, the Directive should create a level-playing
field of minimum protection for all Member States' corporate tax systems.

The Directive is broadly inclusive and aims to capture all taxpayers which are subject to
corporate tax in a Member State. Its scope also embraces permanent establishments, situated
in the Union, of corporate taxpayers which are not themselves subject to the Directive.

2. LEGAL BASIS, SUBSIDIARITY AND PROPORTIONALITY
. Legal basis

" Direct tax legislation falls within the ambit of Article 115 of the Treaty on the Functioning of

the EU (TFEU). The clause stipulates that legal measures of approximation under that article
shall be vested the legal form of a Directive.

. Subsidiarity (for non-exclusive competence)

This proposal complies with the principle of subsidiarity. The nature of the subject requlres a
common initiative across the internal market. : .

The rules of this Directive aim to tackle cross—border tax avoidance practices and provide a

common framework for implementing the outputs of BEPS into Member States' national laws
in a coordinated manner. Such aims cannot be sufficiently achieved through action undertaken
by each Member State while acting on its own. Such an approach would in fact only replicate
and possibly worsen the existing fragmentation in the internal market and perpetuate the
present inefficiencies and distortions in the interaction of a patchwork of distinct measures. If
the objective is to adopt solutions that function for the internal market as whole (e.g.
elimination of mismatches as a result of disparities in national tax systems) and improve its
(internal and external) resilience against aggressive tax planning, the appropriate way forward
involves coordinated initiatives at the level of the EU.

Furthermore, an EU initiative would add value, as compared to what a multitude of national
implementation methods can attain. Given that the envisaged anti-abuse rules have a cross-
border dimension, it is imperative that any proposals balance divergent interests within the

- internal market and consider the full picture, to identify common objectives and solutions.

This can only be achieved if legislation is designed centrally. Finally, if the measures to
implement BEPS are enacted according to the acquis, taxpayers can have the legal certamty
that they comply with EU law.
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Such an approach is therefore in accordance with the principle of subsidiarity, as set out in
Atticle 5 of the Treaty on the European Union. ‘

. | Proportionality

The envisaged measures do not go beyond ensuring the minimum necessary level of
protection for the internal market. The Directive does not therefore prescribe full
harmonisation but only a minimum protection for Member States' corporate tax systems.
Thus, the Directive ensures the essential degree of coordination within the Union for the
purpose of materialising its aims. In this light, the proposal does not go beyond what is
necessary to achieve its objectives and is therefore compliant with the principle of
proportionality.

. Choice of the instrument

The proposal is for a Directive, which is the only available instrument under the legal base of
Article 115 TFEU.

3. ~ RESULTS OF EX-POST EVALUATIONS, STAKEHOLDER
CONSULTATIONS AND IMPACT ASSESSMENTS ' '
o Stakeholder consultations

The topics dealt with in this Directive have been discussed with stakeholders in the
framework of the proposed Directive for a CCCTB over a number of years. Member States'
delegates have regularly contributed their observations at the technical Working Party on Tax
Questions in Council. Since March 2011 that the College adopted the CCCTB Proposal, the
Working Party has met several times during each Presidency, to go through technical and
policy questions in detail. In addition, the Commission Services have liaised with all major
business stakeholders and heard their views on various topics of the Proposal. Similarly, many
- primarily technical — themes of the Directive were debated in academic conferences where
the Commission Services have participated.

Most Member States are members of the OECD and have participated in lengthy and detailed
discussions on the anti-BEPS Actions, including on the elaboration of technicalities, between
2013 and 2015. The OECD organised extensive public consultations with stakeholders on
each of the anti-BEPS Actions. Furthermore, the Commission has debated internally and with
OECD experts several BEPS topics (e.g. CFC legislation), in particular where the
Commission has had doubts about the compatibility of certain ideas and/or proposed solutions
with EU law. "

In the second half of 2014, the Italian Presidency of the Council launched the idea of an 'EU -
BEPS Roadmap'. The Council discussed the CCCTB proposal and specifically focused on its
international and BEPS-related clements. In this context, the Presidency encouraged
consistency with parallel OECD initiatives, while respecting EU law. This approach was
endorsed by the High Level Working Party on Taxation and pursued by the subsequent
Presidencies. Discussions on the EU - BEPS Roadmap continued into 2015. The aim was to
contribute to the OECD debate and pave the way towards a smooth implementation of the
future OECD Recommendations, whilst taking account of EU specificities.

The clements of this proposal for a Directive were presented in broad terms and discussed
with Member States' delegations, business and non-governmental organisations'
representatives at a meeting of the Platform for Tax Good Governance on 30 November 2015.

EN






EN

. Impact assessment

After its report on Addressing Base Erosion and Profit Shifting was published in early 2013
and the so-called Action Plan on BEPS was endorsed by the G20 Leaders in September 2013,
the OECD embarked on a 2-year period of intensive work which led to the delivery of 13
reports, in November 2015. These reports lay down new or reinforced international standards
as well as concrete measures to help countries tackle BEPS. In this framework, OECD/G20
members are committed to this comprehensive package and to its consistent implementation.

Many Member States, in their capacity as OECD Members, have undertaken to transpose the
output of the BEPS project into their national laws, and to do so urgently. Considering this, it
is critical to make fast progress on agreeing rules for coordinating the implementation of the
conclusions on BEPS in the EU. In the light of a great risk of fragmentation of the internal
market, which would possibly result from uncoordinated unilateral actions by Member States,
the Commission is putting forward, in this proposal, common minimum solutions for
implementation. The Commission has made every effort to respond simultaneously to both
the urgency to act, and the imperative need to avoid that the functioning of the internal market
is compromised either by unilateral measures adopted by Member States (whether OECD
members or not) acting on their own, or lack of action by other Member States altogether. The
possibility of proposing soft law was also considered as an option but was discarded as
inappropriate for securing a coordinated approach.

To provide up-to-date analysis and evidence, a separate Staff Working Document (SWD)
accompanying the draft Directive gives an extensive overview of existing academic work and
economic evidence in the field of base erosion and profit shifting. This is based on recent
studies, amongst others, by the OECD, the European Commission and European Parliament.

‘The SWD highlights the drivers and most common identified mechanisms which, according

to the OECD reports, are linked to aggressive tax planning. It summarises the conclusions of
an in-depth review of key mechanisms for aggressive tax planning on a basis of analysis per
Member State, as carried out on behalf of the Commission in 2015. The SWD outlines how
the Directive is complementary to other initiatives aimed to implement the output of the
OECD BEPS reports in the EU and contribute towards a common minimum level of
protection against tax avoidance.

Against this background, no impact assessment was carried out for this proposal on the
following grounds: there is a strong link to the OECD BEPS work; the SWD supplies a

. significant body of evidence and analysis; stakeholders were extensively involved in

consultations on the technical elements of the proposed rules at a previous stage; and, in
particular, there is an urgent current demand for coordinated action in the EU on this matter of
international political priority.

4, BUDGETARY IMPLICATIONS

This proposal for a Directive does not have any budgetary implications for the EU.

5,  OTHERELEMENTS
. Detailed explanation of the specific provisions of the proposal

The Directive is broadly inclusive and aims to capture all taxpayers which are subject to
corporate tax in a Member State. Its scope also embraces permanent establishments, situated
in the Union, of corporate taxpayers which are not themselves subject to the Directive.
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The schemes targeted by this Directive involve situations where taxpayers act against the
actual purpose of the law, taking advantage of disparities between national tax systems, to
reduce their tax bill. Taxpayers may benefit from low tax rates or double deductions or ensure
that their income remains untaxed by making it deductible in one jurisdiction whilst this is not
included in the tax base across the border either. The outcome of such situations distorts
business decisions in the internal market and unless it is effectively tackled, could create an
environment of unfair tax competition. Having the aim of combating tax avoidance practices
which directly affect the functioning of the internal market, this Directive lays down anti- tax
avoidance rules in six specific fields: deductibility of interest; exit taxation; a switch-over
clause; a general anti-abuse rule (GAAR); controlled foreign company (CFC) rules; and a
framework to tackle hybrid mismatches.

. The deductibility of interest

Multinational groups often finance group entities in high-tax jurisdictions through debt and
arrange that these companies pay back inflated' interest to subsidiaries resident in low-tax
jurisdictions. In this way, the tax base of the group (or more precisely, of the entities paying
out 'inflated' interest) decreases in the high-tax jurisdictions whilst it increases in the low-tax
State where the interest payment is received. Overall, the outcome is a reduced tax base for
the multinational group as a whole.

The aim of the proposed rule is to discourage the above practice by limiting the amount of
interest that the taxpayer is entitled to deduct in a tax year. In this way, it is also expected to

mitigate the bias against equity financing. For this purpose, net interest expenses will only be

deductible up to a fixed ratio based on the taxpayer's gross operating profit. Given that this
Directive fixes a minimum level of protection for the internal market, it is envisaged setting
the rate for deductibility at the top of the scale (10 to 30%) recommended by the OECD.
Member States may then introduce stricter rules.

Although it is generally accepted that financial undertakings, i.e. financial institutions and
insurance undertakings, should also be subject to limitations to the deductibility of interest, it
is equally acknowledged that these two sectors present special features which call for a more
customised approach. This is chiefly because, contrary to other sectors of the economy,
financial costs and revenues are incurted by, or accrue to, financial undertakings as part of
their core trade. Given that the discussions in this field are not yet sufficiently conclusive in
the international and Union context, it has not yet been possible to provide for specific rules in
the financial and insurance sectors. It is however necessary to clarify that despite the
temporary exclusion of these financial undertakings, the intention is to ultimately conclude an
interest limitation rule of broad scope which is not subject to exceptions.

. Exit taxation

Taxpayers may try to reduce their tax bill by moving their tax residence and/or assets to a
Jow-tax jurisdiction. Such practices distort the market because they erode the tax base of the

 State of departure and shift future profits to be subject to tax in the low-tax jurisdiction of

destination. If taxpayers move their tax residence out of a certain Member State, this State
will be deprived of its future right to tax revenues of these taxpayers, which may have already
been created but not yet realised. The same complication arises where taxpayers transfer
assets (without disposing of them) out of a Member State and those assets incorporate
unrealised profits.
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Exit taxation serves the purpose of preventing tax base erosion in the State of origin when

assets which incorporate unrealised underlying gains are transferred, without a change of

ownership, out of the taxing jurisdiction of that State. As the application of exit taxation

within the Union shall be in line with the fundamental freedoms and in line with the case law
of the Court of Justice of the European Union (CJEU), this Directive also addresses the EU
law angle of exit taxation by giving taxpayers the option for deferring the payment of the
amount of tax over a certain number of years and settling through staggered payments,

. A switch-over clause -

Given the inherent difficulties in giving credit relief for taxes paid abroad, States tend to
increasingly exempt foreign income from taxation. The unintended negative effect of this
approach is that it may encourage untaxed or low-taxed income to enter the internal market
and then, circulate — in many cases, untaxed - within the Union, making use of available
instruments within the Union law.

Switch-over clauses are commonly used against such practices. Namely, the taxpayer is
subjected to taxation (instead of being exempt) and given a credit for tax paid abroad. In this
way, companies are discouraged from shifting profits out of high-tax jurisdictions towards
low-tax territories, unless there is sufficient business justification for these transfers.

The threshold of low taxation

In its proposal for a Directive on a CCCTB, the Commission introduced a switch-over clause
to capture situations where the income flowing into the internal market from a third country
had been subject to a tax on profits in the third country at a statutory corporate tax rate lower
than 40 percent of the average of statutory corporate tax rates in the Union. This rule would
ensure that income of a third-country origin enters the Union after having been taxed at a
level which at least equals the lowest level of taxation that this payment would have been
subject to had it originated in a Member State. For this purpose, the proposal for a CCCTB
refers, as a comparator, to the average of statutory corporate tax rates in the Union.

Considering that this Directive does not establish a standalone corporate tax system, neither
does it include a mechanism for consolidating the tax bases of group companies across the

Union in such a way as under the proposal for a CCCTB, it would be logical to use, as a ,

reference, the statutory corporate tax rate in the Member State of the taxpayer receiving the

- foreign income — at least, until the plans to re-launch the CCCTB materialise, as announced

by the Commission.

The proposed scheme takes into account the fact that there is no harmonisation of corporate

tax rates in the Union. In order to target tax avoidance practices, the threshold should, in any
event, be set to capture situations where taxation is at a level below 50 percent as compared to
the State of the recipient taxpayer. Yet, neither should the threshold be fixed so- low as to
deprive the measure of any meaning by capturing only the most aggressive tax jurisdictions.
In this light, a test whereby the statutory corporate tax rate in the entity’s country of residence
or the country in which the permanent establishment is situated is lower than 40 percent of the
statutory corporate tax rate in the Member State of the taxpayer would strike a balance
between recognising the scope for fair tax competition and the need to prevent tax avoidance

practices.

Furthermore, by applying the switch-over clause, income of a third-country origin that flows
into the Union would be taxed by the Member State of the taxpayer at the same level as
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income of a domestic origin, which would ensure equal treatment between Union and third-
country origin payments. In this way, Member States would remain compliant with- their

-undertaken obligations under both European and international law.

. A general anti-abuse rule (GAAR)

Tax planning schemes are very elaborate and tax legislation does not usually evolve fast
enough in order to include all necessary specific defences to tackle such schemes. This is why
a GAAR is useful in a tax system; it thus allows abusive tax practices to be captured despite
the absence of a specific anti- tax avoidance rule. : :

The GAAR is designed to cover gaps that may exist in a country's specific anti-abuse rules
against tax avoidance. It would allow authorities the power to deny taxpayers the benefit of
abusive tax arrangements. In compliance with the acquis, the proposed GAAR is designed to
reflect the artificiality tests of the CJEU where this is applied within the Union.

. Controlled foreign company (CFC) rules

Taxpayers with controlled subsidiaries in low-tax jurisdictions may engage in tax planning

practices whereby they shift large amounts of profits out of the (highly-taxed) parent company .

towards subsidiaries which are subject to low taxation. The effect is to reduce the overall tax
liability of the group. The analysis above about the threshold of low taxation is also valid for

CFC rules.

The income shifted to the subsidiary is usually mobile passive income. For example, a
common scheme would consist of first transferring, within a group, the ownership of
intangible assets (e.g. IP) to the CFC and as a second step, shifting large amounts of income

_in the form of royalty payments in consideration for the right to use the assets owned and

managed by the CFC. The functioning of the internal market is clearly affected by such
practices of profit shifting, primarily where the income is shifted out of the EU towards low-

tax third countries.

CFC rules re-attribute the income of a low-taxed controlled foreign subsidiary to its parent

_company. As a result of this, the parent company is charged to tax on this income in its State

of residence — usually, this is a high-tax State. CFC legislation, therefore, aims to eradicate the
incentive of shifting income, so that this is taxed at a low rate in another jurisdiction.

. A framework to tackle hybrid mismatches

Hybrid mismatches are the consequence of differences in the legal characterisation of
payments (financial instruments) or entities when two legal systems interact. Such
mismatches may often lead to double deductions (i.e. deduction on both sides of the border)
or a deduction of the income on one side of the border without its inclusion on the other side.
Taxpayers, especially those engaged in cross-border structures, often take advantage of such
disparities amongst national tax systems and reduce their overall tax liability in the Union.

This problem has been explored by both the Group of the Code of Conduct on Business.
Taxation and the OECD. In order to ensure that Member States introduce rules to effectively
combat against these mismatches, this Directive prescribes that the legal characterisation
given to a hybrid instrument or entity by the Member State where a payment, expense or loss,
as the case may be, originates shall be followed by the other Member State which is involved

in the mismatch..
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Proposal for a

COUNCIL DIRECTIVE

laying down rules against tax avoidance practices that directly affect the functioning of

the internal market

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the. European Union, and in particular
Article 115 thereof, -

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national Parliaments,

Having regard to the opinion of the European Parliament',

- Having regard to the opinion of the European Economic and Social Committee?,

Acting in accordance with a special legislative procedure,
Whereas:

(D

2

‘The current political priorities in international taxation highlight the need for ensuring

that tax is paid where profits and value are generated. It is thus imperative to restore
trust in the fairness of tax systems and allow governments to effectively exercise their
tax sovereignty. These new political objectives have been translated into concrete
action recommendations in the context of the initiative against Base Erosion and Profit
Shifting (BEPS) by the Organisation for Economic Cooperation and Development
(OECD). In response to the need for fairer taxation, the Commission, in its
Communication of 17 June 2015 sets out an Action Plan for Fair and Efficient
Corporate Taxation in the European Union® (the Action Plan),

Most Member States, in their capacity as OECD members, have committed to
implement the output of the 15 Action Items against base erosion and profit shifting,
released to the public on 5 October 2015. It is therefore essential for the good
functioning of the internal market that, as a minimum, Member States implement their
commitments under BEPS and more broadly, take action to discourage tax avoidance
practices and ensure fair and effective taxation in the Union in a sufficiently coherent
and coordinated fashion. In a market of highly integrated economies, there is a need
for common strategic approaches and coordinated action, to improve the functioning

of the internal market and maximise the positive effects of the initiative against BEPS.

Furthermore, only a common framework could prevent a fragmentation of the market
and put an end to currently existing mismatches and market distortions. F inally,
national implementing measures which follow a common line across:the Union would

OJCl..L[..Lp. [...).

oJCl..L[.)p[.]) )
Communication from the Commission to the European Parliament and the Council on a Fair and
Efficient Corporate Tax System in the European Union; 5 Key Areas for Action COM(2015) 302 final
of 17 June 2015. ‘
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provide taxpayers with legal certainty in that those measures would be compatible
with Union law.

It is necessary to lay down rules in order to strengthen the average level of protection
against aggressive tax planning in the internal market. As these rules would have to fit
in 28 separate corporate tax systems, they should be limited to general provisions and
leave the implementation to Member States as they are better placed to shape the
specific elements of those rules in a way that fits best their corporate tax systems. This
objective could be achieved by creating a minimum level of protection for national
corporate tax systems across the Union. It is therefore necessary to coordinate the
responses of Member States in implementing the outputs of the 15 Action Items
against base erosion and profit shifting with the aim to improve the effectiveness of
the internal market as a whole in tackling tax avoidance practices. It is therefore
necessary to set a common minimum level of protection for the internal market in

specific fields.

It is necessary to establish rules applicable to all taxpayers that are subject to corporate
tax in a Member State. Those rules should also apply to permanent establishments of
those corporate taxpayers which may be situated in other Member State(s). Corporate
taxpayers may be resident for tax purposes in a Member State or be established under
the laws of a Member State. Permanent establishments of entities resident for tax
purposes in a third country should also be covered by those rules if they are situated in
one or more Member State. :

It is necessary to lay down rules against the erosion of tax bases in the internal market
and the shifting of profits out of the internal market. Rules in the following areas are
necessary in. order to contribute to achieving that objective: limitations to the
deductibility of interest, exit taxation, a switch-over clause, a general anti-abuse rule,

controlled foreign company rules and a framework to tackle hybrid mismatches.

Where the application of those rules gives rise to double taxation, taxpayers should
receive relief through a deduction for the tax paid in another Member State or third
country, as the case may be. Thus, the rules should not only aim to counter tax
avoidance practices but also avoid creating other obstacles to the market, such as
double taxation.

In an effort to reduce their global tax liability, cross-border groups of companies have
increasingly engaged in shifting profits, often through inflated interest payments, out
of high tax jurisdictions into countries with lower tax regimes. The interest limitation
rule is necessary to discourage such practices by limiting the deductibility of
taxpayers’ net financial costs (i.e. the amount by which financial expenses exceed
financial revenues). It is therefore necessary to fix a ratio for deductibility which refers
to a taxpayer’s earnings before interest, tax, depreciation and amortisation (EBITDA).
Tax exempt financial revenues should not be set off against financial expenses. This is
because only taxable income should be taken into account in determining up to how
much of interest may be deducted. To facilitate taxpayers which run reduced risks
related to base erosion and profit shifting, net interest should always be deductible up
to a fixed maximum amount, which is triggered where it leads to a higher deduction
than the EBITDA-based ratio. Where the taxpayer is part of a group which files
statutory consolidated accounts, the indebtedness of the overall group should be
considered for the purpose of granting taxpayers entitlement to deduct higher amounts
of net financial costs. The interest limitation rule should apply in relation to a
taxpayer's net financial costs without distinction of whether the costs originate in debt
taken out nationally, cross-border within the Union or with a third country. Although it

11

EN






EN

™)

@)

©)

is generally accepted that financial undertakings, i.e. financial institutions and
insurance undertakings, should also be subject to limitations to the deductibility of
interest, it is equally acknowledged that these two sectors present special features

which call for a more customised approach. As the discussions in this field are not yet .

sufficiently conclusive in the international and Union context, it is not yet possible to
provide specific rules in the financial and insurance sectors. o

Exit taxes have the function of ensuring that where a taxpayer moves assets or its tax
residence out of the tax jurisdiction of a State, that State taxes the economic value of
any capital gain created in its territory even if this gain has not yet been realised at the
time of the exit. It is therefore necessary to specify cases in which taxpayers are
subject to exit tax rules and taxed on unrealised capital gains which have been built in
their transferred assets. In order to compute the amounts, it is critical to fix a market
value for the transferred assets based on the arm's length principle. Within the Union,
it is necessary to address the application of exit taxation and illustrate the conditions
for being compliant with Union law. In those situations, taxpayers should have the
right to either immediately pay the amount of exit tax assessed or defer payment of the
amount of tax, possibly together with interest and a guarantee, over a certain number
of years and to settle their tax liability through staggered payments. Exit tax should not
be charged where the transfer of assets is of a temporary nature and as long as the
assets are intended to revert to the Member State of the transferor, where the transfer
takes place in order to meet prudential requirements or for the purpose of liquidity

manageiment or when it comes to securities' financing transactions or assets posted as

collateral.

Given the inherent difficulties in giving credit relief for taxes paid abroad, States tend
to increasingly exempt from taxation foreign income in the State of residence. The
unintended negative effect of this approach is however that it encourages situations
whereby untaxed or low-taxed income enters the internal market and then, circulates —
in many cases, untaxed - within the Union, making use of available instruments within
the Union law. Switch-over clauses are commonly used against such practices. It is
therefore necessary to provide for a switch-over clause which is targeted against some
types of foreign income, for example, profit distributions, proceeds from the disposal
of shares and permanent establishment profits which are tax exempt in the Union and
originate in third countries. This income should be taxable in the Union, if it has been
taxed below a certain level in the third country. Considering that the switch-over
clause does not require control over the low-taxed entity and therefore access to
statutory accounts of the entity may be unavailable, the computation of the effective
tax rate can be a very complicated exercise. Member States should therefore use the

- statutory tax rate when applying the switch-over clause. Member States that apply the

switch-over clause should give a credit for the tax paid‘abroad, in order to prevent
double taxation.

General anti-abuse rules (GAARs) feature in tax systems to tackle abusive tax
practices that have not yet been dealt with through specifically targeted provisions.

GAARs have therefore a function aimed to fill in gaps, which should not affect the
applicability of specific anti-abuse rules. Within the Union, the application of GAARs
should be limited to arrangements that are ‘wholly artificial’ (non-genuine); otherwise,
the taxpayer should have the right to choose the most tax efficient structure for its
commercial affairs. It is furthermore important to ensure that the GAARs apply in
domestic situations, within the Union and vis-a-vis third countries in a uniform
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manner, so that their scope and results of application in domestic and cross-border
situations do not differ. '

Controlled Foreign Company (CFC) rules have the effect of re-attributing the income
of a low-taxed controlled subsidiary to its parent company. Then, the parent company
becomes taxable to this attributed income in the State where it is resident for tax
purposes. Depending on the policy priorities of that State, CFC rules may target an
entire low-taxed subsidiary or be limited to income which has artificially been diverted
to the subsidiary. It is desirable to address situations both in third-countries and in the

Union. To comply with the fundamental freedoms, the impact of the rules within the -

Union should be limited to arrangements which result in the artificial shifting of
profits out of the Member State of the parent company towards the CFC. In this case,

the amounts of income attributed to the parent company should be adjusted by

reference to the arm’s length principle, so that the State of the parent company only

" taxes amounts of CFC income to the extent that they do not comply with this principle.

CFC rules should exclude financial undertakings from their scope where those are tax
resident in the Union, including permanent establishments of such undertakings
situated in the Union. This is because the scope for a legitimate application of CFC
rules within the Union should be limited to artificial situations without economic
substance, which would imply that the heavily regulated financial and insurance
sectors would be unlikely to be captured by those rules.

Hybrid mismatches are the consequence of differences in the legal characterisation of
payments (financial instruments) or entities and those differences surface in the
interaction between the legal systems of two jurisdictions. The effect of such
mismatches is often a double deduction (i.e. deduction in both states) or a deduction of
the income in one state without inclusion in the tax base of the other. To prevent such
an outcome, it is necessary to lay down rules whereby one of the two jurisdictions in a
mismatch should give a legal characterisation to the hybrid instrument or entity and
the other jurisdiction should accept it. Although Member States have agreed guidance,
in the framework of the Group of the Code of Conduct on Business Taxation, on the
tax treatment of hybrid entities’ and hybrid permanent establishments® within the

Union as well as on the tax treatment of hybrid entities in relations with third

countries, it is still necessary to enact binding rules. Finally, it is necessary to limit the

scope of these rules to hybrid mismatches between Member States. Hybrid
mismatches between Member States and third countries still need to be further
examined. '

It is necessary to clarify that the implementation of the rules against tax avoidance
provided in this Directive should not affect the taxpayers' obligation to comply with
the arm's length principle or the Member State's right to adjust a tax liability upwards
in accordance with the arm's length principle, where applicable.

The European Data Protection Supervisor was consulted in accordance with Article
28(2) of Regulation (EC) No 45/2001 of the European Parliament and of the Council®,
The right to protection of personal data according to Article 8 of the EU Charter of

‘fundamental rights as well as Directive 95/46/EC of the European Parliament and of

Code of Conduct (Business Taxation) — Report to Council, 16553/14, FISC 225, 11.12.2014.

Code of Conduct (Business Taxation) — Report to Council, 9620/15, FISC 60, 11.6.2015.

Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on
the protection of individuals with regard to the processing of personal data by the Community
institutions and bodies and on the free movement of such data (OJ L 8, 12.1.2001, p. 1.
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(14)

(15)

the Council’ applies to the processing of personal data carried out within the
framework of this Directive.

Considering that a key objective of this Directive is to improve the resilience of the
internal market as a whole against cross-border tax avoidance practices, this cannot be
sufficiently achieved by the Member States acting individually. National corporate tax
systems are disparate and. independent action by Member States would only replicate
the existing fragmentation of the internal market in direct taxation. It would thus allow
inefficiencies and distortions to persist in the interaction of distinct national measures.
The result would be lack of coordination, Rather, by reason of the fact that much
inefficiency in the internal market primarily gives rise to problems of a cross-border
nature, remedial measures should be adopted at Union level. It is therefore critical to
adopt solutions that function for the internal market as a whole and this can be better
achieved at Union level. Thus, the Union may adopt measures, in accordance with the
principle of subsidiarity as set out in Article S of the Treaty on European Union. In
accordance with the principle of proportionality, as set out in that Article, this
Directive does not go beyond what is necessary in order to achieve that objective. By
setting a minimum level of protection for the internal market, this Directive only aims

to achieve the essential minimum degree of coordination within the Union for the

purpose of materialising its objectives.

The Commission should evaluate the implementation of this Directive three years after
its entry into force and report to the Council thereon. Member States should
communicate to the Commission all information necessary for this evaluation,

HAS ADOPTED THIS DIRECTIVE:

CHAPTER1

GENERAL PROVISIONS

Article 1
Scope

This Directive applies to all taxpayers that are subject to corporate tax in one or more Member
State, including permanent establishments in one or more Member State of entities resident
for tax purposes in a third country. '

Article 2
Definitions

For the purposes of this Directive, the following definitions apply:

RO

'borrowing costs' means interest expenses and other equivalent costs that a taxpayer
incurs in connection with the borrowing of funds, including any difference between
the borrowgd funds and the maturity amount, the interest element in a leasing

Directive 95/46/EC of the European Parliament and the Council of 24 October 1995 on the protection
of individuals with regard to the processing of personal data and on the free movement of such data (OJ
L 281,23.11.1995, p. 31).
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€)

4)

contract where the economic owner is entitled to deduct such interest and expenses
incurred in connection with the raising of finance;

'exceeding borrowing costs' means the amount by which the borrowing costs of a
taxpayer exceed interest revenues and other equivalent taxable revenues from
financial assets that the taxpayer receives;

'financial asset' means a financial instrument as defined in point (15) of Article 4(1)
of Directive 2014/65/EU of the European Parliament and of the Council® and deposit
and structural deposits, loan claims and insurance-based investment products;

'financial undertaking' means any of the following entities:

(a) a credit institution or an investment firm as defined in point (1) of Article 4(1)
of Directive 2004/39/EC of the European Parliament and of the Council’;

(b) an insurance undertaking as defined in point (1) of Article 13 of Directive
2009/138/EC of the European Parliament and of the Council '’

(¢) a reinsurance undertaking as defined in point (4) of Article 13 of Directive
2009/138/EC; :

(d) an institution for occupational retirement provision falling within the scope of

- Directive 2003/41/EC of the European Parliament and of the Council !, unless

a Member State has chosen not to apply that Directive in whole or in part to

that institution in accordance with Article 5 of that Directive or the delegate of

an institution for occupational retirement provision as referred to in Article
19(1) of Directive 2003/41/EC;

(¢) an alternative investment fund managed by an alternative investment fund
manager as defined in point (b) of Article 4(1) of Directive 2011/61/EU of the
European Parliament and of the Council '%;

(f)  undertakings for collective investment in transferable securities (UCITS) in the
meaning of Article 1(2) of Directive 2009/65/EC of the European Parliament
and of the Council'?;

(8) a central counterparty as defined in point (1) of Article 2 of Regulation (EU)
No 648/2012";

Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in
financial instruments and amending Directive 2002/92/EC and Directive 2011/61/EU (OJ L 173,
12.6.2014, p. 349).

Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in
financial instruments amending Council Directives 85/611/EEC  and 93/6/EEC and Directive
2000/12/EC of the European Parliament and of the Council and repealing Council Directive 93/22/EEC
(OJL 145,30.4.2004, p. 1). - '

Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the
taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II) (OJ L 335,
17.12.2009, p. 1). :
Directive 2003/41/EC of the European Parliament and of the Council of 3 June 2003 on the activities
and supervision of institutions for occupational retirement provision (OJ L 235, 23.9.2003, p. 10).
Directive 2011/61/EU of the European Parliament and of the Council of 8 June 2011 on Alternative
Investment Fund Managers and amending Directives 2003/41/EC and 2009/65/EC and Regulations
(EC) No 1060/2009 and (EU) No 1095/2010 (OJL 174, 1.7.2011, p. 1).

Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009 on the
coordination of laws, regulations and administrative provisions relating to undertakings for collective
investment in transferable securities (UCITS) (0T L 302, 17.11 2009, p. 32). '
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(6)

(7

(h) a central securities depository as defined in point (1) of Article 2(1) of
Regulation (EU) No 909/2014 of the European Parliament and of the

Council®.
transfer of assets' means an operation whereby the right to tax the transferred assets

passes to another Member State or third country, whilst the assets remain under the
beneficial ownership of the same taxpayer, excluding transfers of assets of a

" temporary nature as long as the assets are intended to revert to the Member State of

the transferor;

transfer of tax residence' means an operation whereby a taxpayer ceases to be
resident for tax purposes in a Member State, whilst acquiring tax residence in another
Member State or third country;

'transfer of permanent establishment' means an operation whereby a taxpayer ceases
to have taxable presence in a Member State whilst acquiring such presence in another
Member State or third country without becoming resident for tax purposes in that
Member State or third country.

Article 3
Minimum level of protection

This Directive shall not preclude the application of domestic or agreement-based provisions
aimed at safeguarding a higher level of protection for domestic corporate tax bases.

CHAPTERI1I

MEASURES AGAINST TAX AVOIDANCE

Article 4
Interest limitation rule

Borrowing costs shall always be deducted to the extent that the taxpayer receives
interest or other taxable revenues from financial assets.

Exceeding borrowing costs shall be deductible in the tax year in which they are
incurred only up to 30 percent of the taxpayer's earnings before interest, tax,
depreciation and amortisation (EBITDA) or up to an amount of EUR 1 000 000,
whichever is higher. The EBITDA shall be calculated by adding back to taxable
income the tax-adjusted amounts for net interest expenses and other costs equivalent
to interest as well as the tax-adjusted amounts for depreciation and amortisation.

By derogation from paragraph 2, the taxpayer may be given the right to fully deduct
exceeding borrowing costs if the taxpayer can demonstrate that the ratio of its equity
over its total assets is equal to or higher than the equivalent ratio of the group.

Regulation (EU) No 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC
derivatives, central counterparties and trade repositories (OJ L 201, 27.7.2012, p. 1).

- Regulation (EU) No 909/2014 of the European Parliament and of the Council of 23 July 2014 on
improving securities settlement in the European Union and on central securities depositories and
amending Directives 98/26/EC and 2014/65/EU and Regulation (EU) No 236/2012 (OJ L 257,
28.8.2014, p. 1).
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The first subparagraph shall apply subject to the following conditions:

(a) the ratio of the taxpayer’s equity over its total assets is considered to be equal

to the equivalent ratio of the group if the ratio of the taxpayer’s equity over its

total assets is lower by up to 2 percentage points;

(b) the group consists of all entities which are included in audited consolidated
financial statements drawn up in accordance with the International Financial

Reporting Standards or the national financial reporting system of a Member

State or the Generally Accepted Accounting Principles of the United States
(GAAP);

(c) all assets and liabilities are valued using the same method as in the
consolidated financial statements;

(d) the taxpayer’s equity and total assets are reduced by contributions made in the
six months preceding the relevant balance sheet date insofar as these
contributions are matched by withdrawals or distributions during the six
months that follow the relevant balance sheet date;

(¢) payments to associated enterprises do not exceed 10 percent of the group’s
total net interest expense.

The EBITDA. of a tax year which is not fully absorbed by the borrowing costs
incurred by the taxpayer in that or previous tax years may be carried forward for

future tax years.

Borrowing costs which cannot be deducted in the current tax year under paragraph 2
shall be deductible up to the 30 percent of the EBITDA in subsequent tax years in the
same way as the borrowing costs for those years.

Paragraphs 2 to 5 shall not apply to financial undertakings.

Article 5
Exit taxation

A taxpayer shall be subject to tax at an amount equal to the market value of the
transferred assets, at the time of exit, less their value for tax purposes, in any of the
following circumstances:

(a) a taxpayer transfers assets from its head office to its permanent estabhshrnent
in another Member State or in a third country;

(b) ataxpayer transfers assets from its permanent establishment in a Member State
to its head office or another permanent establishment in another Member State
or in a third country;,

(¢) a taxpayer transfers its tax residence to another Member State or to a third
country, except for those assets which remain effectively connected with a
permanent establishment in the first Member State;

(d) ataxpayer transfers its permaﬁent establishment out of a Member State.

For the purposes of point (c) of the first subparagraph, any subsequent transfer to a
third country of assets out of the permanent establishment which is situated in the
first Member State and which the assets are effectively connected with shall be
deemed to be a disposal at market value.
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A taxpayer may defer the payment of an exit tax referred to in paragraph 1, by
paying it in instalments over at least 5 years, in any of the following circumstances:

(a) a taxpayer transfers assets from its head office to its permanent establishment-
in another Member State or in a third country that is party to the European
Economic Area Agreement (EEA Agreement);

(b) ataxpayer transfers assets from its permanent establishment in a Member State -
to its head office or another permanent establishment in another Member State
or a third country that is party to the EEA Agreement;

(c) a taxpayer transfers its tax residence to another Member State or to a third
country that is party to the EEA Agreement;

(d)  a taxpayer transfers its permanent establishment to another Member State or a
third country that is party to the EEA Agreement.

If a taxpayer defers the payment in accordance with paragraph 2, interest may be
charged in accordance with the legislation of the Member State of the taxpayer or of
the permanent establishment, as the case may be, to the extent necessary to preserve
the value of the assessed tax liability.

If there is a demonstrable and actual risk of non-recovery, taxpayers may also be
required to provide a guarantee as a condition for deferring the payment in
accordance with paragraph 2.

The second subparagraph shall not apply where the legislation in the Member State
of the taxpayer or of the permanent establishment provides for the possibility of
recovery of the tax debt through another taxpayer which is member of the same
group and is resident for tax purposes in that Member State. ;

The deferral of payment in accordance- with paragraph 2 shall be immediately
discontinued and the tax debt becomes recoverable in the following cases:

(a) the transferred assets are disposed of;
(b) ' the transferred assets are subsequently transferred to a third country;

(c) the taxpayer's tax residence or its permanent establishment is subsequently
transferred to a third country;

(d) the taxpayer goes bankrupt or is wound up.

Where the transfer of assets, tax residence or permanent establishment is to another
Member State, that Member State shall accept the market value established by the
Member State of the taxpayer or of the permanent establishment as the starting value
of the assets for tax purposes. ‘

For the purposes of paragraphs 1 to 5, 'market value' is the amount for which an asset
can be exchanged or mutual obligations can be settled between willing unrelated
buyers and sellers in a direct transaction.

This article shall not apply to asset transfers of a temporary nature where the assets
are intended to revert to the Member State of the transferor.
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Article 6
Switch-over clause

Member States shall not exempt a taxpayer from tax on foreign income which the
taxpayer received as a profit distribution from an entity in a third country or as
proceeds from the disposal of shares held in an entity in a third country or as income
from a permanent establishment situated in a third country where the entity or the
permanent establishment is subject, in the entity’s country of residence or the country
in which the permanent establishment is situated, to a tax on profits at a statutory
corporate tax rate lower than 40 percent of the statutory tax rate that would have been
charged under the applicable corporate tax system in the Member State of the
taxpayer. In those circumstances, the taxpayer shall be subject to tax on the foreign
income with a deduction of the tax paid in the third country from its tax liability in its
state of residence for tax purposes. The deduction shall not exceed the amount of tax,
as computed before the deduction, which is attributable to the income that may be

taxed.
Paragraph 1 shall not apply to the following types of losses:

(a) losses incurred by the permanent establishment of a resident taxpayer situated
in a third country;

(b) losses from the disposal of shares in an entity which is tax resident in a third
country.

Article 7
General anti-abuse rule

Non-genuine arrangements or a series thereof carried out for the essential purpose of
obtaining a tax advantage that defeats the object or purpose of the otherwise
applicable tax provisions shall be ignored for the purposes of calculating the
corporate tax liability. An arrangement may comprise more than one step or part.

For the purposes of paragraph 1, an arrangement or a series thereof shall be regarded
as non-genuine.to the extent that they are not put into place for valid commercial
reasons which reflect economic reality.

Where arrangements or a series thereof are 1gnored in accordance with paragraph 1,
the tax liability shall be calculated by reference to economic substance in accordance
with national law.

~ Article 8
Controlled foreign company legislation

The tax base of a taxpayer shall include the non-distributed income of an entity
where the following conditions are met:

(a) the taxpayer by itself, or together with its associated enterprises, as defined
under the applicable corporate tax system, holds a direct or indirect
participation of more than 50 percent of the voting rights, or owns more than
50 percent of capital or is entltled to receive more than 50 percent of the profits
of that entity;

(b) under the general regime in the country of the entity, profits are subject to an
effective corporate tax rate lower than 40 percent of the effective tax rate that
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would have been charged under the applicable corporate tax system in the
Member State of the taxpayer;

(c)* more than 50 percent of the income accruingito the entity falls within any of
the following categories:

(i) interest or any other income generated by financial assets;

(i) royalties or any other income generated from intellectual property or
tradable permits;

(iii) dividends and income from the disposal of shares;
(iv) income from financial leasing;

(v) income from immovable property, unless the Member State of the
taxpayer would not have been entitled to tax the income under an
agreement concluded with a third country;

(vi) income from insurance, banking and other financial activities;

(vil) income from services rendered to the taxpayer or its associated
enterprises;

(d) the entity is not a company whose principal class of shares is regularly traded
on one or more recognised stock exchanges.

Point (c) of the first subparagraph shall apply to financial undertakings only if more
than 50 percent of the entity’s income in these categories comes from transactions
with the taxpayer or its associated enterprises. '

Member States shall not apply paragraph 1 where an entity is tax resident in a
Member State or in a third country that is party to the EEA Agreement or in respect
of a permanent establishment of a third country entity which is situated in a Member
State, unless the establishment of the entity is wholly artificial or to the extent that
the entity engages, in the course of its activity, in non-genuine arrangements which
have been put in place for the essential purpose of obtaining a tax advantage.

Paragraph 1 shall not apply to financial undertakings which are tax resident in a
Member State or in a third country that is party to the EEA Agreement or in respect
of their permanent establishments in one or more Member State.

For the purposes of the first subparagraph, an arrangement or a series thereof shall be
regarded as non-genuine to the extent that the entity would not own the assets or
would not have undertaken the risks which generate all, or part of, its income if it
were not controlled by a company where the significant people’s functions, which
are relevant to those assets.and risks, are carried out and are instrumental in
generating the controlled company's income.

Where the entity engages in non-genuine arrangements, the income to be included in
the tax base of the controlling company shall be limited to amounts generated
through assets and risks which are linked to significant people's functions carried out
by the controlling company. The attribution of controlled foreign company income
shall be calculated in accordance with the arm's length principle.
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A Article 9
Computation of controlled foreign company income

The income to be included in the tax base shall be calculated in accordance with the
rules of the corporate tax law of the Member State where the taxpayer is resident for
tax purposes. Losses of the entity shall not be included in the tax base but shall be
carried forward and taken into account when applying Article 8 in subsequent tax
years.

The income to be included in the tax base shall be calculated in proportion to the
entitlement of the taxpayer to receive profits of the entity.

The income shall be included in the tax year in which the tax year of the entity ends.

Where the entity distributes profits to the taxpayer, the amounts of income previously
included in the tax base pursuant to Article 8 shall be deducted from the tax base
when calculating the amount of tax due on the distributed profits, in order to ensure
there is no double taxation.

Where the taxpayer disposes of its participation in the entity, the part of the proceeds
from the disposal previously included in the tax base pursuant to Article 8 which has
not yet been distributed shall be deducted from the tax base when calculating the
-amount of tax due on those proceeds, in order to ensure there is no double taxation,

Article 10
Hybrid mismatches

Where two Member States give a different legal characterisation to the same taxpayer
(hybrid entity), including its permanent establishments in one or more Member State,
and this leads to either a situation where a deduction of the same payment, expenses or
losses occurs both in the Member State in which the payment has its source, the

+ expenses are incurred or the losses are suffered and in another Member State or a

situation where there is a deduction of a payment in the Member State in which the
payment has its source without a corresponding inclusion of the same payment in the
other Member State, the legal characterisation given to the hybrid entity by the
Member State in which the payment has its source, the expenses are incurred or the
losses are suffered shall be followed by the other Member State.

Where two Member States give a different legal characterisation to the same payment
(hybrid instrument) and this leads to a situation where there is a deduction in the
Member State in which the payment has its source without a corresponding inclusion
of the same payment in the other Member State, the legal characterisation given to the
hybrid instrument by the Member State in which the payment has its source shall be
followed by the other Member State.
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CHAPTER 111

FINAL PROVISIONS

Article 11
Review

1.  The Commission shall evaluate the implementation of this Dlrectlve three years after
its entry into force and report to the Council thereon.

2. Member States shall communicate to the Commission all information necessary for
evaluating the implementation of this Directive.

Article 12
Transposition

1. Member States shall adopt and publish, by [...] at the latest, the laws, regulations and
administrative provisions necessary to comply with this Directive. They shall
forthwith communicate to the Commission the text of those provisions.

They shall apply those provisions from [...].

When Member States adopt those provisions, they shall contain a reference to this

Directive or be accompanied by such a reference on the occasion of their official

publication. Member States shall determine how such reference is to be made.

2. Member States shall communicate to the Commission the text of the main provisions
of national law which they adopt in the field covered by this Directive.

Article 13
Entry into force

This Directive shall enter into force on the twentieth day following that of its publication in
the Official Journal of the European Union.

Article 14
Addressees

This Directive is addressed to the Member States.

Done at Brussels,

For the Council
The President
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LEGISLATIVE FINANCIAL STATEMENT

FRAMEWORK OF THE PROPOSAL/INITIATIVE
1.1, Title of the proposal/initiative

1.2.  Policy area(s) concerned in the ABM/ABB structure
1.3.  Nature of the proposal/initiative

1.4. Objective(s)

1.5.  Grounds for the proposal/initiative

1.6, Duration and financial impact

1.7. Management mode(s) planned

MANAGEMENT MEASURES
2.1. Monitoring and reporting rules
2.2, Management and control system

2.3. Measures to prevent fraud and irregularities

ESTIMATED FINANCIAL IMPACT OF THE PROPOSAL/INITIATIVE

3.1. Heading(s) of the multiannual financial framework and expenditure budget
line(s) affected

3.2. Estimated impact on expenditure

3.2.1. Summary of estimated impact on expenditure

3.2.2. Estimated impact on operational appropriations

3.2.3. Estimated impact on appropriations of an administrative nature
3.2.4. Compatibility with the current multiannual financial Sframework -
3.2.5. Third-party contributions

3.3. Estimated impact on revenue
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1.2

1.3.

1.4.
1.4.1.

1.4.2.

LEGISLATIVE FINANCIAL STATEMENT

FRAMEWORK OF THE PROPOSAL/INITIATIVE

Title of the proposal/initiative

- Proposal for a Council Directive laying down rules against tax aviodance practices

that directly affect the functioning of the internal market

Policy area(s) concerned in the ABM/ABB structure'®

14
14.03

Nature of the proposal/initiative
The proposal/initiative relates to a new action

O The proposal/initiative relates to a new action following a pilot.
project/preparatory action'’

{1 The proposal/initiative relates ‘to the extension of an existing action
O The proposal/initiative relates to an action redirected towards a new action
Objective(s)

The Commission's multiannual strategic  objective(s) targeted by the
proposal/initiative

The Commission work programme for 2015 lists among its priorities that of A Fairer
Approach to Taxation. Following up on this, one key area for action in the
Commission work programme for 2016 is to improve the legal framework for the
taxation of company profits by proposing measures against unacceptable tax
planning, profit shifting and base erosion.

Specific objective(s) and ABM/ABB activity(ies) concerned

Specific objective

To establish, through coordinated measures, a minimum level of protection for the
internal market against the most relevant tax planning strategies which directly affect
the functioning of the market.

ABM/ABB activity(ies) concerned
ABB 3

ABM: activity-based management; ABB: activity-based budgeting.
As referred to in Article 54(2)(a) or (b) of the Financial Regulation.
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1.4.3.

1.44.

1.5.
1.5.1.

152

1.5.3.

1.54.

Expected result(s) and impact

Specify the effects which the proposal/initiative should have on the
beneficiaries/groups targeted. '

Taxation will take place in the jurisdiction where profits are generated and value is
created. This will enhance fairness in attributing the tax burden between companies
in the EU. Thus, internationally active groups of companies will no longer benefit
from tax planning opportunities which are not available to taxpayers (in particular,
SMESs) who are only domestically active.

The tax bases of the Member States will be better protected against practices of base
erosion and profit shifting,

The trust of the public, citizens and taxpayers in general to the fairness of the tax
systerms will be strenghtened.

Indicators of results and impact

Specify the indicators for monitoring implementation of the proposal/initiative.

The proposal will be governed by the requirements in the articles 11 (review) and

article 12 (transposition).

Grounds for the proposal/initiative

Requirement(s) to be met in the short or long term

To better protect the internal market against the most relevant tax planning strategies
which directly affect the functioning of the market.

To agree to a common EU approach to implementing the output of BEPS.

Added value of EU involvement

To ensure consistency and avoid mismatches through common rules and procedures
in all Member States. Inconsistencies and gaps in the implementation by Member
States would endanger the success of the whole project.

Lessons learned from similar experiences in the past

Already in 1990, the Council had adopted two of the so-called 'Corporate Tax
Directives' to tackle obstancles to the functioning of the internal market. More
legislation in the area of company taxation, and precisely in respect of cross-border
activities in the EU, was adopted at the end of the 1990s.

Compatibility and possible synergy with other appropriate instruments

The proposal is part of a package that comprises several initiatives. Positive synergy
effects may be derived from the interaction between measures within the package
and with proposals which feature in the Transparency Package of March 2015 and
the Action Plan of June 2015.
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1.6. Duration and financial impact
[ Proposal/initiative of limited duration
— [ Proposal/initiative in effect from [DD/MM]YYYY to [DD/MM]YYYY
— [ Financial impact from YYYY to YYYY
} Proposal/initiative of unlimited duration
Implementation with a start-up period from YYYY to YYYY,
followed by full-scale operation.
1.7. . Management mode(s) planned18
[J Direct management by the Commission
— [ by its departments, including by its staff in the Union delegations;
— [0 by the executive agencies ‘
[0 Shared management with the Member States
[0 Indirect management by entrusting budget implementation tasks to:
— [ third countries or the bodies they have designated;
— [ international organisations and their agencies (to be specified);
— [the EIB and the European Investment Fund;
— [ bodies referred to in Articles 208 and 209 of the Financial Regulation;
— [ public law bodies;

— [ bodies governed by private law with a public service mission to the extent that
they provide adequate financial guarantees; :

— [ bodies governed by the private law of a Member State that are entrusted with
the implementation of a public-private partnership and that provide adequate
financial guarantees; '

— [0 persons entrusted with the implementation of specific actions in the CFSP
pursuant to Title V of the TEU, and identified in the relevant basic act.

~  If more than one management mode is indicated, please provide details in the ‘Comments’ section.

Comments

As the proposal is of legislative nature, there is no management mode or budget
implementation tasks for the Commission. ‘

Details of management modes and references to the Financial Regulation may be found on the BudgWeb site:

http://www.ce.cec/budg/man/budgmanag/budgmanag_en.html
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2.

2.1.

2.2.
2.2.1.

2.2.2.

2.2.3.

2.3.

MANAGEMENT MEASURES

Monitoring and reporting rules

Specify frequency and conditions.
rNone

Management and control system

Risk(s) identified '

| None ' | 1 '

Information concerning the internal control system set up

rNone I

Estimate of the costs and benefits of the controls and assessment of the expected level
of visk of error

InvA | | ]

Measures to prevent fraud and irregularities

Specify existing or envisaged prevention and protection measures.

| N/A - |
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ESTIMATED FINANCIAL IMPACT OF THE. PROPOSAL/INITIATIVE

3.1. Heading(s) of the multiannual financial framework and expenditure budget
line(s) affected
¢ Existing budget lines
In order of multiannual financial framework headings and budget lines.
Budget line Type.Of Contribution
expenditure
Heading of
multiannual Numb from from within the
financial Num o Diff/Non- | EFTA | candidate | from third Ann?ian;';%;(fb)
framework one e 19 .20 . 21 : icle
’ [Heading.............ccoovveiiiviniinenssii diff. countries | countries COUNIES | ofthe Financial
Regulation
None Diff./Non-
: d.i P YES/NO | YES/NO | YES/NO | YES/NO
* New budget lines requested
In order of multiannual financial framework headings and budget lines.
Budget line Type.of Contribution
expenditure
Heading of
multiannual Number within the
financial : ) from from ; meaning of
framework | 1YON€ D'fgi/gon EFTA | candidate f:gzl;ﬁ:: Atticle 21(2)(b) of
' countries countries the Financial
Regulation
None
YES/NO | YES/NO | YES/NO YES/NO
19 Diff. = Differentiated appropriations / Non-diff, = Non-differentiated appropriations.
20 EFTA: European Free Trade Association. :
2 Candidate countries and, where applicable, potential candidate countries from the Western Balkans,
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&\N\\\W\\\W\@N&% W&V@W\N—«M\Wﬁl\\&\&&“\\ ;\\\\ %\w ‘Administrative expenditure’
’ EUR million (to three decimal places)
-Enter as many years as
Year Year Year Year necessary to show the duration TOTAL
N Z+,H N+2 N+3 of the impact (see point 1.6)
DG: TAXUD
* Human resources .
* Other administrative expenditure
TOTAL DG TAXUD Appropriations

7 il

\.\\\ 7 \\\\\\\\WN\W\HAW\—\MM\\@\ \\\\\ (Total commitments =

i vy | ™

3o \\,\\\\ \\. I B
G
‘ ~ EUR million (to three decimal places)
Enter as many years as
%‘Mﬂn Year Year Year necessary to show the duration TOTAL
N N+1 N+2 N+3 of the impact (see point 1.6) ,
Commitments
Payments
2 Year N is the year in which tmplementation of the proposal/initiative starts.
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3.2.2.  Estimated impact on operational appropriations
— B The proposal/initiative does not require the use of operational appropriations
— [ The proposal/initiative requires the use of operational appropriations, as explained below:

Commitment appropriations in EUR million (to three decimal places)

Year Year Year Year Enter as many years as necessary to show the
Indicate N N+1 N+2 N+3 duration of the impact (see point 1.6)

objectives UTPUTS
and outputs ,O

TOTAL

,—,Suowm Average |,

cost

SPECIFIC OBJECTIVE No 1°°...

- Output

- Output

- Output

Subtotal for specific objective No 1

SPECIFIC OBJECTIVE No 2 ...

- Output

Subtotal for specific objective No
2

TOTAL COST

# Outputs are products and services to be supplied (e.g.: number of student exchanges financed, number of km of roads built, etc.).

As described in point 1.4.2. ‘Specific objective(s)...’
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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL
. Reasons for and objectives of the proposal

The European Council Conclusions of 18 December 2014 cite "an urgent need to advance
efforts in the fight against tax avoidance and aggressive tax planning, both at the global and
EU levels". Since December 2014, the Commission has quickly launched the first steps
towards an EU approach. In the meanwhile the OECD has finalized its work in defining the

" global rules and standards to these ends.

This Directive amending Council Directive 2011/16/EU as part of the Commission's Anti-
Tax Avoidance Package, addresses the political priority of fighting against tax avoidance and
aggressive tax planning. It also responds to the demands from the European Parliament. It is
also in line with the initiatives announced in the Commission's Action Plan on a Fairer
Corporate Tax System (COM (2015) 302) to tackle tax avoidance.

Businesses have traditionally viewed tax planning as legitimate on the grounds that they use
legal arrangements to reduce their tax liabilities. However, tax planning has become more
elaborate in recent years, developing across jurisdictions and shifting taxable profits towards
states with beneficial tax regimes. This "aggressive" form of tax planning can take a multitude
of forms, such as taking advantage of the technicalities of a tax system or of mismatches
between two or more tax systems for the purpose of reducing or avoiding tax liabilities. Its
consequences include double deductions (e.g. the same expense is deducted in both the state
of source and the state of residence) and double non-taxation (e.g. income is not taxed in
either its state of source or in the recipient’s state of residence).

Unlike Small and medium companies or individual taxpayers, Multinational Enterprise
(MNE) Groups are in a position that renders them capable of exploiting loopholes in domestic
and international tax laws to shift profits from one country to the next in order to reduce their
tax bill.

The global economic and financial crisis of the last years had made the public aware of the
need to ensure that all contributors pay their fair share of tax payments. This should result in
higher tax revenues that would contribute to the reduction of public sector deficits for the
benefit of all. '

In this context, tax authorities need comprehensive and relevant information on structure,
transfer pricing policy and internal transactions with related parties of MNE Groups. With the
aim to combat tax avoidance and aggressive tax planning, this Directive imposes transparency
requirements on MNE Groups. It requires MNE Groups to provide annually and for each tax
jurisdiction in which they do business certain information including the amount of revenue,
the profit before income tax, the income tax paid and accrued, the number of employees, the
stated capital, the retained earnings and the tangible assets. This information will enable the
tax authorities to react to harmful tax practices through changes in the legislation or adequate
risk assessments and tax audits. Increased transparency should also incentivize MNE Groups
to pay their fair share of tax in the country where profits are made.

The new transparency requirements should ensure that the administrative burden imposed on
businesses is minimized. EU MNE Groups should in principle not be obliged to submit the
information to of all the EU Member States where they operates, but only to the tax
authorities of their of residence. The Directive requires Member States, once they have
received the country-by-country report, to share the information with the Member States in
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which, on the basis of the information in the report, companies of the MNE Group are either
resident for tax purposes, or are subject to tax with respect to the business carried out through

a permanent establishment.

To ensure an appropriate balancing of reporting burden and benefit to tax administrations,
only MNE Groups with total consolidated group revenue equal or higher than
EUR 750 000 000, will be obliged to file the country-by-country report. According to the
Organisation for Economic Development and Cooperation (OECD) estimations,
approximately 85 to 90 percent of MNE groups will be excluded from the requirement, but
the country-by-country report will nevertheless be filed by MNE groups controlling
approximately 90 percent of corporate revenues.

Now more than ever, cooperation between Member States’ tax authorities is crucial in order
to tackle tax avoidance ‘and aggressive tax planning. EU legislation provides for
administrative cooperation between Member States' tax authorities, and sets out a series of
instruments to help them to cooperate in collecting their due revenues, including exchange of
information. However, the EU needs to continue reinforcing cooperation to ensure the proper
functioning of the Internal Market in respect with fundamental rights as enshrined in the EU

_ Charter of Fundamental Rights.

Council Directive 77/799/EEC' was the first response to Member States’ need for enhanced

‘mutual assistance in the field of taxation. It was replaced by Council Directive 2011/16/EU?

(DAC) that was intended to increase the effectiveness of the previous Directive. In recent
years, the Directive has been amended by Directive 2014/107/EU (DAC2) and by Directive
EU 2015/2376 (DAC3) providing tax authorities with further instruments to tackle tax fraud
and evasion and aggressive tax planning, in the field of financial accounts, tax rulings and
advance pricing arrangements.

The purpose of the present proposal is to ensure that Directive 2011/16/EU continues
providing for comprehensive and effective administrative co-operation between tax
administrations by providing for the mandatory automatic exchange of information regarding
country-by-country reports.

This Directive is in line with the international developments. On 5 October 2015 the OECD

presented its final reports on the Action Plan on Base Erosion and Profit Shifting (BEPS)
which is a major initiative for modifying existing international tax rules. On 15-16 November

2015 the OECD package was also endorsed by the G20 leaders. The work on Action 13 of the -

OECD’s Action Plan on BEPS resulted in a set of standards for providing information on
MNE Groups' transfer pricing positions, including the masterfile, the local file and the
country-by-country report. The Directive contributes to the implementation in the Union of

the country-by-country report.

Most Member States, in their capacity as OECD members, have committed to implementing
the outputs contained in the Final Reports on the 15 Actions against BEPS. It is therefore
essential for the good functioning of the Internal ‘Market that Member States transpose
political commitments under BEPS into their national systems in a coherent and sufficiently
coordinated fashion. This should be the way ahead in order to maximise the positive effects
for the Internal Market as a whole. If not, unilateral implementation of BEPS would risk
national policy clashes and new obstacles in the Internal Market, which would continue to be
fragmented in 28 constituent parts and suffer from mismatches and other distortions.

OJ L 336,27.12.1977, p. 15 .
Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of

taxation and repealing Directive 77/799/EEC (OJL 64,11.3.2011, p. 1).
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This initiative aims at achieving a certain degree of uniformity in implementing the BEPS
Action 13 across the EU. The Directive also intends to foster fair competition between the
different business operators and ultimately to protect the tax base of EU Member States.

The proposal has been specifically designed to allow the automatic information exchange on
country-by-country reporting to build on the existing rules in Directive 2011/16/EU relating
to the practical arrangements for exchanging information including the use of standard forms.

The Commission’s commitment to making such a proposal for the AEOI on country-by-
country reporting is reflected in the Commission's 2016 Work Programme.’

. Consistency with existing policy provisions in the policy area
Tax Transparency Package (COM (2015) 136)

The Package contained two main elements: (i) a proposal to introduce the AEOI between
Member States on their tax rulings and (ii) an announcement that the Commission was
assessing whether additional disclosure obligations of certain corporate tax information
should be introduced.

This proposal does not preclude that the Commission decides in the future to propose
imposing public disclosure obligations on companies. -

Commission's Action Plan on a Fairer Corporate Tax System (COM (2015) 302)

This proposal is in line with the initiatives announced in the Action Plan to tackle tax
avoidance. : “

2. LEGAL BASIS, SUBSIDIARITY AND PROPORTIONALITY

. Legal basis I

The proposal modifies Directive 2011/16/EU as amended by Directive 2014/107/EU* and by
Council Directive EU 2015/23 76° by introducing a specific requirement for the AEOI on
country-by-country report. |

The modifications are contained in Article 1 of the proposal. In particular:
Article 3 (definitions) is amended.

Article 8aa requires Member States to oblige MNE Groups to submit the relevant information
(the country by country report) and to automatically exchange that information received with
the other Member States concerned. '

Article 20 (6) refers to the standard form that will be used for the exchange and Article 21 N
provides for the practical arrangements.

A new Article 25a on penalties is added.

‘A new Annex, including the definitions applicable to the proposal, the obligations for MNE

Groups and the templates for the exchange of information, is added.

3 http://ec.europa.ew/priorities/work-programme/index_en.htm

4 OJ L 359 of 16 December 2014.

5 07 L 332 of 18 December 2015.
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o Subsidiarity (for non-exclusive competence)

» The subject-matter of these modifications falls within the same legal basis as Directive
2011/16/EU, i.e. Article 115 of the Treaty on the Functioning of the European Union (TFEU),
which aims to ensure the proper functioning of the Internal Market. Article 115 TFEU
provides for the approximation of such laws, regulations or administrative provisions of the
Member States which directly affect the establishment or functioning of the internal market
and make the approximation of laws necessary.

To ensure the proper functioning of the internal market, the EU needs to ensure fair

-competition and a level playing field between SME, non-EU and EU MNE Groups. MNE
Groups have the possibility to engage in aggressive tax planning practices due to their cross
border activities. For this reason, all MNEs, both EU Groups and non-EU Groups, should be
subject to the reporting obligation. Without this element this initiative would be less effective
in achieving the ultimate objective of ensuring the proper functioning of the Internal Market.

This proposal complies with the principles of Subsidiarity as set out in Article 5 paragraph 3
of the Treaty on the European Union.

Access by Member States to country-by-country reporting can therefore only be achieved
effectively through action at Union level. The objective of ensuring that all Member States
receive country-by-country reporting cannot be sufficiently achieved through non-coordinated
action taken by each Member State individually. Moreover, the exchange of information that
potentially affects the tax bases of more than one Member State requires a common and
compulsory approach. It should be taken into account that as MNE Groups normally operate
in different Member States, the cross-border element is inherent in the proposed action.

. Proportionality

The specific problem identified as the object of a policy response is the lack of transparency
on corporate structures with cross-border relevance and important level of activity, which has
negative effects, notably on the proper functioning of the Internal Market. The policy
response is limited to addressing MNE Groups operating in several States, either within the
European Union or with non-EU jurisdictions. Thus, the proposal represents the most
proportionate answer to the identified problem. It is also based on the automatic exchange of
basic information allowing each Member State where the company operates to receive
information. The proposed amendments consequently do not go beyond what is necessary to
address the issues at stake and, in that way, to achieve the Treaty's objectives of a proper and
effective functioning of the Internal Market,

This proposal complies with the principles of proportionality as set out in Article 5, paragraph
4 of the Treaty on the European Union. :

. * Choice of the instrument '
The present proposal will expand further the scope of Automatic Exchange of Information

(AEQ]I) in the EU. An EU initiative is needed both from an internal market perspective and in
terms of efficiency and effectiveness: .

—  An EU initiative ensures a coherent, consistent and comprehensive EU-wide approach
to AEOI in the internal market. It would mean a single reporting approach across
Member States which would lead to costs savings both for tax administrations and
companies.

- An EU legal instrument would also ensure certainty for tax administrations and
companies within the EU.
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- An EU legal instrument would contribute to the development of the international
standard of AEOI on country-by-country reports as discussed and agreed at the
OECD. ' ‘

- An EU legal instrument. based on the DAC would involve the use of the IT

arrangements already in place or under development to facilitate information reporting -

under the DAC. Under this Directive, EU Member States share information in specific
formats using a specific communication channel. These formats could easily be
‘extended so as to be usable also for the additional items now proposed for inclusion.
As Member States have invested considerable time and money in developing these
formats, there would be economies of scale if Member States also exchanged
information on the new items using these formats.

3. RESULTS OF EX-POST EVALUATIONS, STAKEHOLDER
CONSULTATIONS AND IMPACT ASSESSMENTS

. Stakeholder consultations

Consultations in the context of the Action Plan on tax fraud and tax evasion of the
Recommendations (COM (2012) 722) and other fora

In its resolution on 21 May 2013,° the European Parliament welcomed the Commission's
Action Plan and its Recommendations, urged Member States to follow up their commitments
and embrace the Action Plan, and emphasised that the EU should take a leading role in global
discussions on the fight against tax fraud, tax avoidance and tax havens, in particular in
relation to promoting the exchange of information.

The Buropean Economic and Social Committee adopted an opinion on 17 April 2013." The

" Committee endorsed the Commission's Action Plan and supported its efforts to find practical

solutions aimed at reducing tax fraud and tax evasion.

Over recent years, Member States have worked in the Code of Conduct Group to.improve the
exchange of information regarding cross-border rulings and in the area of transfer pricing.
Conclusions of this Code of Conduct Group have been communicated to the Council on a
regular basis in the form of reports.®

Member States

This Directive is in line with international developments at the level of the OECD and its
work on BEPS where most EU Member States participate. The European Commission has
also been heavily involved and other jurisdictions and stakeholders were consulted widely.

. Impact assessment

At present, it is particularly urgent to make fast progress on agreeing rules for coordinating

‘the implementation of the OECD/G20 output on BEPS among EU Member States. Many

Member States, in their capacity as OECD Members, have undertaken to transpose the output
of the BEPS project into their national laws, and to do so urgently.

6 European Parliament Resolution of 21 May 2013 on fight against tax fraud, tax evasion and tax havens (Kleva
Report) — 2013/2025 (INI). ,
European Economic and Social Committee Opinion of 17 April 2013 on the Communication from the
Commission to the European Parliament and the Council — An action plan to strengthen the fight against tax
fraud and tax evasion COM(2012) 722 final (Dandea Report) — CESE 101/2013.

8 public Reports by the Code of Conduct Group (Business Taxation) are accessible here.
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To provide background for this proposal, a separate Staff Working Document (SWD)'

accompanying the proposal provides an overview of extensive existing academic work and

" economic evidence of profit shifting and base erosion in recent studies by the OECD, the

European Commission and the European Parliament, among others. The SWD highlights the
most common mechanisms identified by the OECD as being used for aggressive tax planning,
including also transfer pricing rules. The SWD outlines how implementation of BEPS Action
13 through this proposal complements other initiatives to implement the OECD BEPS reports
in the EU and contribute towards a common minimum level of protection against tax
avoidance,

As detailed in the SWD, the OECD has carried out extensive consultations with stakeholders
and most Member States are members of the OECD and have participated in the lengthy in-
depth discussions of the detailed technical aspectsof the anti-BEPS Action 13, which are
taken up into the Directive on Administrative Cooperation by this proposal.

Given the political importance of implementing BEPS Action 13, and doing so urgently in a
way that avoids fragmentation of the single market, and taking account of the extensive work
of the OECD and prior involvement of stakeholders and consultations with them on the
technical elements of BEPS 13, no impact assessment was carried out for this proposal.

4. BUDGETARY IMPLICATIONS

The impact of the proposal on the EU Budget is presented in the financial statement
accompanying the proposal, and will be met within available resources. The costs of the
additional IT tools to facilitate the communication of information between Member States
would be funded out of the FISCALIS 2020 programme provided for in Regulation (EU)
1286/2013 which provides financial support for activities to improve administrative
cooperation between tax authorities in the EU, ‘
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Proposal for a

COUNCIL DIRECTIVE

amending Directive 201 1/16/EU as regards mandatory automatic exchange of

information in the field of taxation

THE COUNCIL OF THE EUROPEAN UNION, -

Having regard to the Treaty on the Functioning of the European Union, and in particular
Article 113 and 115 thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Parliament’,

Having regard to.the opinion of the European Economic and Social Committee'’,

Acting in accordance with a special legislative procedure,
Whereas:

M

@)

€)

In recent years, the challenge posed by tax fraud and tax evasion has increased
considerably and has become a major focus of concern within the Union and at global
level. The automatic exchange of information constitutes an important tool in this
regard and the Commission in its Communication of 6 December 2012 containing an
Action plan to strengthen the fight against tax fraud and tax evasion highlighted the
need to promote vigorously the automatic exchange of information as the future
European and international standard for transparency and exchange of information in
tax matters. The European Council in its conclusions of 22 May 2013 requested the
extension of automatic information exchange at Union and global levels with a view to
combatting tax fraud, tax evasion and aggressive tax planning.

As Multi National Enterprise (MNE) Groups are active in different countries, they
have the possibility of engaging in aggressive tax planning practices that are not
available for domestic companies. When MNEs do so, purely domestic companies,
normally small and medium-sized enterprises (SMEs) may be particularly affected as
their tax burden is higher than that of MNE Groups. On the other hand, all Member
States may suffer revenue losses and there is the risk of competition to attract MNE
Groups by offering them further tax benefits. There is therefore a problem for the
proper functioning of the Internal Market. :

Union tax authorities need comprehensive and relevant information on MNE Groups
regarding their structure, transfer pricing policy and internal transactions in and
_outside the EU. That information will enable the tax authorities to react to harmful tax
practices through changes in the legislation or adequate risk assessments and tax
audits, and to identify whether companies have engaged in practices that have the
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(6)

(7)

®)

®

(10)

(11)

(12)

effect of artificially shlﬂmg substantial amounts of income into tax-advantaged

environments.

Increased transparency towards tax authorities could have the effect of giving MNE -

Groups an incentive to abandon certain practices and pay their fair share of tax in the

- country where profits are made. Enhancing transparency for MNE Groups is therefore

an essential part of tackling base erosion and profit shifting.

Resolution of the Council and of the representatives of the governments of the
Member States on a code of conduct on transfer pricing documentation for associated
enterprises in the European Union (EU TPD) already provides EU MNE Groups in the
Union with a method to provide tax authorities with information on global business
operations and transfer pricing policies (masterfile) and information on the concrete
transactions of the local entity (local file). However, the EU TPD dos not provide at
present any mechanism for the provision of a country-by-country report.

In the country-by-country report, MNEs Groups should provide annually and for each
tax jurisdiction in which they do business the amount of revenue, profit before income
tax and income tax paid and accrued. MNE Groups should also report number of their
employees, stated capital, retained earnings and tangible assets in each tax jurisdiction.
Finally, MNE Groups should identify each entity within the group doing business in a
particular tax jurisdiction and should provide an indication of the business activities
each entity engages in.

In order to enhance the efficient use of public resources and reduce the administrative
burden for MNE Groups, the reporting obligation should only apply to MNE Groups
with annual consolidated group revenue exceeding a certain amount, The Directive
should ensure that the same information is collected and made available to tax
administrations in a timely manner throughout the EU.

To ensure the proper functioning of the Internal Market, the EU has to provide for fair
competition between EU MNE Groups and non-EU MNE Groups for which one or
several of their entities are located in the EU. Both of them should therefore be subject
to the reporting obligation,

Member States should lay down rules on penalties applicable to infringements of
national provisions adopted pursuant to this Directive and should ensure that those
penalties are effective, proportionate and dissuasive and that they are implemented

To ensure the proper functioning of the internal Market, it is necessary to ensure that
Member States adopt coordinated rules on transparency obligations of MNE Groups.

As regards exchange of information between Member States, Council Directive
2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation
and repealing Directive 77/799/EEC already provides for the mandatory automatic
exchange of information in a number of fields. Its scope should be enlarged to provide
for the mandatory automatic exchange of country-by-country reports between Member
States.

The mandatory automatic exchange of country-by—country reports between Member
States should in each case include the communication of a defined set of basic
information that would be accessible to those Member States in which, on the basis of
the information in the country-by-country report, one or more entities of the MNE
Group are either resident for tax purposes, or are subject to tax with respect to the
business carried out through a permanent establishment of an MNE Group.
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(13)

(14)

(15)

(16)

(17)

(18)
(19)

(20)

1)

In order to minimise costs and administrative burdens both for tax administrations and

for MNE Groups, it is necessary to provide rules that are in line with the international

“developments and contribute positively to their implementation. On 19 July 2013 the

Organisation for Economic Development and Cooperation (OECD) published an
Action Plan on Base Erosion and Profit Shifting (BEPS Action Plan) which is a major

initiative for modifying existing international tax rules. On 5 October 2015 the OECD

presented its final reports that were endorsed by the G20 Finance Ministers. During
the meeting of 15 and 16 November 2015 the OECD package was also endorsed by
the G20 leaders.

The work on Action 13 of the BEPS Action Plan resulted in a set of standards for
providing information for MNE Groups, including the masterfile, the local file and the
country-by-country report. It is therefore appropriate to take into account the OECD
standards when establishing the rules on the country-by-country report.

Union action in the area of country-by-country reporting should continue to take
particular account of future developments at OECD level. In implementing this
Directive, Member States should use the 2015 Final Report on Action 13 of the
OECD/G20 Base Erosion and Profit Shifting Project, developed by the OECD, as a
source of illustration or interpretation of this Directive and in order to ensure
consistency in application across Member States.

It is necessary to specify linguistic requirements for the exchange of information
between Member States on country-by-country report. It is also necessary to adopt the
practical arrangements necessary for the upgrading of CCN network. In order to
ensure uniform conditions for the implementation of Articles 20(6) and 21(7),
implementing powers should be conferred on the Commission. Those powers should
be exercised in accordance with Regulatlon (EU) No 182/2011 of the European
Parliament and of the Council.

In order to enhance the efficient use of resources, facilitate the exchange of
information and avoid the need for each Member State to make similar adjustments to
their systems the exchange of information should be made through the common
communication network (CCN) developed by the Union. The practical arrangements
necessary for the upgrading of the system should be adopted by the Commission in
accordance with the procedure referred to in Article 26(2) of Directive 2011/16/EU.

The scépe of mandatory exchange of information should therefore be extended to
include the automatic exchange of information of the country-by-country report.

This Directive respects the fundamental rights and observes the principles recognised
in particular by the Charter of Fundamental Rights of the European Union.

Since the objective of this Directive, namely the efficient administrative cooperation
between Member States under conditions compatible with the proper functioning of
the internal market, cannot be sufficiently achieved by the Member States and can
therefore, by reason of the uniformity and effectiveness required, be better achieved at
Union level, the Union may adopt measures, in accordance with the principle of
subsidiarity as set out in Article 5 of the Treaty on the European Union. In accordance
with the principle of proportionality, as set out in that Article, this Directive does not
go beyond what is necessary in order to achieve that objective.

Directive 2011/16/EU should therefore be amended accordingly.
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HAS ADOPTED THIS DIRECTIVE:

Article 1
Directive 2011/16/EU is amended as follows:
(1)  In Article 3 is amended as follows:
(a) point 9 is replaced by the following

9. 'automatic exchange' means,

(a) for the purposes of Article 8(1) and Articles 8a and 8aa, the systematic communication of-

predefined information to another Member State, without prior request, at pre-established
regular intervals; for the purposes of Article 8(1), reference to available information relates to
information in the tax files of the Member State communicating the information, which is
retrievable in accordance with the procedures for gathering and processing information in that

Member State.

(b) for the purposes of Article 8(3a), the systematic communication of predefined information
on residents in other Member States to the relevant Member State of residence, without prior
request, at pre-established regular intervals.

(c) for the purposes of provisions of this Directive other than Article 8(1) and 8(3a), Article
8a and Article 8aa, the systematic communication of predefined information provided in
points (a) and (b) of this point.”

(b) the following second paragraph is added:

2. In the context of Articles 8(3a), 8(7a), 21(2) and 25(2) and (3) any capitalised term shall
have the meaning that it has under the corresponding definitions set out in Annex I. In the
context of Article 8aa and Annex III, any capitalised term shall have the meaning that it has
under the corresponding definitions set out in Annex II1.”

(2)  in Section II of Chapter II, the following Article 8aa is inserted:
"drticle 8aa

Scope and conditions of mandatory automatic exchange of information on country-by-
: country report

1. Each Member State shall take the necessary measures to require the Ultimate Parent
Entity of an MNE Group that is resident for tax purposes in its territory, or any other
Reporting Entity in accordance with Section II of Annex III, to file a country-by-

country report with respect to its Reporting Fiscal Year within 12 months after the last -
day of the Reporting Fiscal Year of the MNE Group i in accordance with Section II of

Annex III.

2. The competent authority of a Member State where the Country-by-Country Report
was received pursuant to .paragraph 1 shall, by means of automatic exchange,
communicate the report to any other Member State in which, on the basis of the
information in the country-by-country report, one or more Constituerit Entities of the
MNE Group of the Reporting Entity are either resident for tax purposes, or are subject
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4)
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to tax with respect to the business carried out through a permanent establishment
within the deadline laid down in paragraph 4.

The country-by-country report shall contain the following information with respect to
the MNE Group: ' '

(a) aggregate information relating to the amount of revenue, profit (loss) before
income tax, income tax paid, income tax accrued, stated capital, accumulated earnings,
number of employees, and tangible assets other than cash or cash equivalents with
regard to each jurisdiction in which the MNE Group operates;

(b)  an identification of each Constituent Entity of the MNE Group setting out the
jurisdiction of tax residence of such Constituent Entity, and where different from such
jurisdiction of tax residence, the jurisdiction under the laws of which such Constituent
Entity is organised, and the nature of the main business activity or activities of such
Constituent Entity.

The communication shall take place within 15 months after the last day of the fiscal

year of the MNE Group to which the country-by-country report relates. The first

country-by-country report shall be communicated for the fiscal year of the MNE
Group commencing on or after 1 January 2016. ‘

Article 17(4) shall not apply to information exchanged in accordance with paragraphs
1 to 4 of this Article.”;

In Article 20, the following paragraph 6 is added:

6. The automatic exchange of information on country-by-country report pursuant to
Article 8aa shall be carried out using the standard form provided in Tables 1, 2 and 3
of Section III of Annex III. The Commission shall, by means of implementing acts,
adopt the linguistic arrangements for that exchange by 31 December 2016. They shall
not preclude Member States from communicating information referred to in Article
8aa in any of the official and working language of the Union. However, those
linguistic arrangements may provide that the key elements of such information are
sent also in another official language of the Union. Those implementing acts shall be
adopted in accordance with the examination procedure referred to in Article 26(2).”;

In Article 21, the following paragraph 6 is added:

“7. Information communicated pursuant to Article 8aa (2) shall be provided by
electronic means using the CCN network. The Commission shall, by means of

-implementing acts, adopt the necessary practical arrangements for the upgrading of the

CCN network. Those implementing acts shall be adopted in accordance with the
examination procedure referred to in Article 26(2).”;

In Article 23, paragraph 3 is replaced by the folloWing:

‘3, Member States shall communicate to the Commission a yearly assessment of the
effectiveness of the automatic exchange of information referred to in Article 8, Article
8a and 8aa as well as the practical results achieved. The Commission shall, by means
of implementing acts, adopt the form and the conditions of communication of that

12
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yearly assessment. Those implementing acts shall be adopted in accordance with the
examination procedure referred to in Article 26(2).”;

the following Article 25a is inserted:
"Article 25a

Penalties

Member States shall lay down the rules on penalties applicable to infringements of
national provisions adopted pursuant to this Directive and concerning Article 8aa, and
shall take all measures necessary to ensure that they are implemented. The penalties
provided for shall be effective, proportionate and dissuasive. Member States shall by
31 December 2016 notify the Commission of those rules and of those measures and
shall notify it without delay of any subsequent amendment affecting them.”;

Article 26 is replaced by the following;

- “Article 26
Committee procedure

The Commission shall be assisted by the Committee on administrative cooperation for
taxation. That committee shall be a committee within the meaning of Regulation (EU)
No 182/2011 committee within the meaning of Regulation (EU) No 182/2011 of the
European Parliament and of the Council®,

Where reference is made to this paragraph, Article 5 of Regulation (EU) No 182/2011
shall apply. '

Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011
laying down the rules and general principles concerning mechanisms for control by the Member States

of the Commission's exercise of implementing powers (OJ L 55, 28.2.201 1,p. 13)";

Annex III, the text of which is set out in the Annex I to this Directive, is added.

Article 2

Member States shall adopt and publish, by 31 December 2016 at the latest, the laws,
regulations and administrative provisions necessary to comply with this Directive.
They shall forthwith communicate to the Commission the text of those provisions.

They shall apply those provisions from 1 J anuary 2017,

When Member States adopt those provisions, they shall contain a reference to this
Directive or be accompanied by such a reference on the occasion of their official
publication. Member States shall determine how such reference is to be made.

Member States shall communicate to the Commission the text of the main provisions
of national law which they adopt in the field covered by this Directive.
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Article 3

This Directive shall enter into force on the twentieth day following that of its publication in
the Official Journal of the European Union.

Article 4
This Directive is addressed to the Member States.

Done at Brussels,

For the Council
The President
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LEGISLATIVE FINANCIAL STATEMENT

FRAMEWORK OF THE PROPOSAL/INITIATIVE
1.1.  Title of the proposal/initiative

1.2. Policy area(s) concerned in the ABM/ABB structure
1.3, Nature of the proposal/initiative ‘
1.4. Objective(s)

1.5.  Grounds for the proposal/initiative

1.6. Duration and financial impact

1.7. Management mode(s) planned

MANAGEMENT MEASURES
2.1.  Monitoring and reporting rules
2.2. Management and control system

2.3. Measures to prevent fraud and irregularities

ESTIMATED FINANCIAL IMPACT OF THE PROPOSAL/INITIATIVE

3.1. Heading(s) of the multiannual financial framework and expenditure budget
line(s) affected

3.2. Estimated impact on expenditure |

3.2.1. Summary of estimated impact on expenditure

3.2.2. Estimated impact on operational appropriations

3.2.3. Estimated impact on appropriations of an administrative nature
3.2.4. Compatibility with the current multiannual financial framework
3.2.5. Third-party contributions

3.3. Estimated impact on revenue
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1.2

1.3.

1.4.
1.4.1.

1.4.2.

LEGISLATIVE FINANCIAL STATEMENT

FRAMEWORK OF THE PROPOSAL/INITIATIVE

Title of the proposal/initiative

Proposal for a Council Directive amending Directive 2011/16/EU

as regards the exchange of information in the field of taxation

Policy area(s) concerned in the ABM/ABB structure!!

14
14.03

Nature of the proposal/initiative
& The proposal/initiative relates to a new action

O The proposal/initiative relates to a new action following a pilot
project/preparatory action'?

[ The proposal/initiative relates to the extension of an existing action

00 The proposal/initiative relates to an action redirected towards a new action
Objective(s)

The  Commission’s multiannual strategic  objective(s) targeted by the
proposal/initiative :

The Commission work programme for 2015 lists among its priorities that of A Fairer
Approach to Taxation. Following up on this, one key area for action in the
Commission work programme for 2016 is to enhance transparency of the corporate
tax system ‘

Specific objective(s) and ABM/ABB activity(ies) concerned

Specific objective

Specific objective of the FISCALIS programme is to support the fight against tax
fraud, tax evasion and aggressive tax planning and the implementation of Union law
in the field of taxation by ensuring exchange of information, by supporting
administrative cooperation and, where necessary and appropriate, by enhancing the
administrative capacity of participating countries with a view to assisting in reducing
the administrative burden on tax authorities and the compliance costs for taxpayers

ABM/ABB activity(ies) concerned
ABB 3 |

11
12

ABM.: activity-based management; ABB: activity-based budgeting.
As referred to in Article 54(2)(a) or (b) of the Financial Regulation.
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1.4.3.

1.4.4.

1.5.

15.1

1.5.2,

1.5.3.

Expected result(s) and impact
Specify the effects which the proposal/initiative should have on the beneficiaries/groups targeted.

First, automatic exchange of information between Member States on country by
country reporting will mean that all Member States will be able to properly assess
whether multinationals groups engage in aggressive tax planning and will be able to
react accordingly.

Second, the fact that there is more transparency should create a greater incentive for
ensuring that tax competition becomes fairer. Automatic exchange of information on
country by country reports may also deter companies from aggressive tax planning,
since Member States will now have the information needed to detect and react to
artificial arrangements and profit shifting,

Indicators of results and impact

Specify the indicators for monitoring implementation of the proposal/initiative.

The proposal will be governed by the requirements in the Directive that it is
amending (i.e. Directive 2011/16) for the provision by Member States on an annual
basis of an evaluation of the effectiveness of the automatic exchange of information.

Grounds for the proposal/initiative

Requirement(s) to be met in the short or long term

This proposal would require Member States, once they have received the country-by-
country report, to share the information with the Member States in which, on the
basis of the information in the report, companies of the MNE Group are either
resident for tax purposes, or are subject to tax with respect to the business carried out
through a permanent establishment :

Added value of EU involvement

An EU initiative ensures a coherent, consistent and comprehensive EU-wide
approach to AEOI in the internal market. It would mean a single reporting approach
across Member States which would lead to costs savings both for tax administrations
and companies. '

An EU legal instrument would also ensure certainty for tax administrations and
companies within the EU, contribute to the development of the international standard
of AEOI on country-by-country reports as discussed and agreed at the OECD and
would involve the use of the IT arrangements already in place or under development
to facilitate information reporting under the DAC. Under this Directive, EU Member
States share information in specific formats using a specific communication channel.
These formats could easily be extended so as to be usable also for the additional
items now proposed for inclusion. As Member States have invested considerable
time and money in developing these formats, there would be economies of scale if
Member States also exchanged information on the new items using these formats,

Lessons learned from similar experiences in the past

The automatic exchange of information between tax administrations which applies in
other tax fields, such as for savings income, has led to good results. Automatic
exchange is now accepted at global level as the best tool available to tax
administrations to tackle tax avoidance and evasion and aggressive tax planning,
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Compatibility and possible synergy with other appropriate instruments

As the proposal is designed to amend the Directive on Administrative Cooperation
(2011/16), the procedures, arrangements and IT tools already established or under
development under that Directive will be available for use for the purposes of this

proposal.

18

EN






EN

1.6. Duration and financial impact
L] Proposal/initiative of limited duration
~ [ Proposal/initiative in effect from [DD/MM]YYYY to [DD/MM]YYYY
— [ Financial impact from YYYY to YYYY
Proposal/initiative of unlimited duration
— Implementation with a start-up period from YYYYtoYYYY,
~ The proposal will take effect from 1 J anuary 2017
— followed by full-scale operation.
1.7. Management mode(s) planned"’
(X Direct management by the Commission

— ™ by its departments, including by its staff in the Union delegations; the Fiscalis
2020 programme is managed in direct mode. :

— L1 by the executive agencies
’ [] Shared management with the Member States
L] Indirect management by entrusting budget implementation tasks to:
— [ third countries or the bodies they have designated;
— [ international organisations and their agencies (to be specified);
- Llthe EIB and the European Investment Fund;
— D bodies referred to in Articles 208 and 209 of the Financial Regulation;

-0 publib law bodies;

~ [ bodies governed by private law with a public service mission to the extent that
they provide adequate financial guarantees; '

— [ bodies governed by the private law of a Member State that are entrusted with
the implementation of a public-private partnership and that provide adequate
financial guarantees;

— 0O persons entrusted with the implementation of specific actions in the CFSP
pursuant to Title V of the TEU, and identified in the relevant basic act.

—  If more than one management mode is indicated, please provide details in the ‘Comments’ section,

Comments

Nothing as regards management would change under this proposal. Under Article 21 of
Directive 2011/16, the Commission, in comitology in conjunction with Member States,
develops the formats for information exchange. As regards the CCN network necessary to
permit the exchange of information between Member States, the Commission is responsible
for whatever development of the CCN network is necessary to permit the exchange of that
information while Member States are responsible for whatever development of their Systems
is necessary to enable information in question to be exchanged using the CCN netwark.

13 Details of management modes and references to the Financial Regulation may be found on the

BudgWeb site: httg://www.cc.cec/budg[man/budgmanag/budgmanag en.html

19

EN






EN

2.2.

2.2.1.

222

MANAGEMENT MEASURES

Monitoring and reporting rules

Specify frequency and conditions.

[Under the FISCALIS programme, the monitoring and reporting is dealt with as

follows:

Preparatory activities required for this initiative and other joint actions and common
training activities are monitored regularly through input collected from the
participants and action managers. The input is collected via standardised forms and
feeds in indicators established in the Fiscalis 2020 programme performance
measurement framework (PMF). Other expenditure related to the exchange of
information is monitored according to the mechanism described under section 1.4.4
and also consolidated under PMF.

Management and control system
Risk(s) identified

The potential risks for the implementation of the initiative with the Fiscalis 2020
support relate to:

Implementation of the grant agreement signed with the consortium of the Member
States and Candidate Countries '

Implementation of the procurement contracts concluded under the programme

Information concerning the internal control system set up

The set-up of internal control system is identical to the Fiscalis 2020 programme,
which will be covering all operational expenditures of the initiative.

The main elements of the control strategy applied are:
For procurement contracts:

The control procedures for procurement defined in the Financial Regulation are
applied. Any procurement contract is established following the established procedure
of verification by the services of the Commission for payment, taking into account
contractual obligations and sound financial and general management. Anti-fraud
measures (controls, reports, etc.) are foreseen in all contracts concluded between the
Commission and the beneficiaries. Detailed terms of reference are drafted and form
the basis of each specific contract. The acceptance process follows strictly the
TAXUD TEMPO methodology: deliverables are reviewed, amended if necessary and
finally explicitly accepted (or rejected). No invoice can be paid without an
"acceptance letter". ’

Technical verification for procurement

DG TAXUD performs controls of deliverables and supervises operations and
services carried out by contractors. It also conducts quality and security audits of
their contractors on a regular basis. Quality audits verify the compliance of the
contractors' actual processes against the rules and procedures defined in their quality
plans. Security audits focus on the specific processes, procedures and set-up.

In addition to the above controls, DG TAXUD performs the traditional financial
controls: ‘ '
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2.3.

Ex-ante verification of commitments:

All commitments in DG TAXUD are verified by the head of the HR and Finances
Unit. Consequently, 100% of the committed amounts are covered by the ex-ante
verification. This procedure gives a high level of assurance as to the legality and
regularity of transactions.

Ex-ante verification of payments:

100% of payments are verified ex-ante. Moreover, at least one payment (from all
categories of expenditures) per week is randomly selected for additional ex-ante
verification performed by the head of the HR and Finances Unit. There is no target
concerning the coverage, as the purpose of this verification is to check payments
"randomly" in order to verify that all payments were prepared in line with the
requirements. The remaining payments are processed according to the rules in force
on a daily basis.

Declarations of the AOSD:

All the Authorising Officers by Sub-Delegations sign declarations supporting the
Annual Activity Report for the year concermed. These declarations cover the
operations under the programme. The AOSD declare that the operations connected
with the implementation of the budget have been executed in accordance with the
principles of the sound financial management, that the management and control
systems in place provided satisfactory assurance concerning the legality and

regularity of the transactions and that the risks associated to these operations have:

been properly identified, reported and that mitigating actions have been
implemented.

Estimate of the costs and benefits of the controls and assessment of the expected level
of risk of error

The controls established enable DG TAXUD to have sufficient assurance of the
quality and regularity of the expenditure and reduce the risk of non-compliance. The
above control strategy measures reduce the potential risks bellow the target of 2%
and it reaches all beneficiaries Any additional measures for further risk reduction
would result in disproportionate high costs and are therefore not envisaged.

The overall costs entailed to implement the above control strategy — for all
expenditures under Fiscalis 2020 programme — are limited to 1.6 % of the total
payments made. It is expected to remain at the same ratio for this initiative.

The programme control strategy is deemed efficient to limit the risk of non-
compliance to virtually zero and to be proportionate with the risks entailed. '

Measures to prevent fraud and irregularities

Specify existing or envisaged prevention and protection measures.

The European Anti-fraud Office (OLAF) may carry out investigations, including on-
the-spot checks and inspections, in accordance with the provisions and procedures
laid down in Regulation (EC) No 1073/1999 of the European Parliament and of the
Council (1) and Council Regulation (Euratom, EC) No 2185/96 ( 2 ) with a view to
establishing whether there has been fraud, corruption or any other illegal activity
affecting the financial interests of the Union in connection with a grant agreement or
grant decision or a contract funded under this Regulation
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ESTIMATED FINANCIAL IMPACT OF THE PROPOSAL/INITIATIVE

3.1. Heading(s) of the multiannual financial framework and expenditure budget
line(s) -affected -
e Existing budget lines
In order of multiannual financial framework headings and budget lines.
. Type of I
Budget line . Contribution
expenditure
Heading of ‘
multiannual g;‘?r“; from within the
financial | Number Diff/Non- | oo | candidate | from third | m‘:lf;’;‘(‘zg)?g) o
framework | 1 A Competitiveness for growth and jobs ditf." 15 countries'® | countries the Financial
Regulation
14.0301 (Improving  the  proper
functioning of the taxation systems) Diff, NO NO NO NO
e New budget lines requested
In order of multiannual financial framework headings and budget lines.
. Type of _—
Budget line : Contribution
expenditure
Heading of
multiannual Numb & within the
financial umboer . i om from . meaning of
framework | [HEAAING. ...vvvvvviriiieereiresiiiieeeeens s D ‘fg'i/g"" EFTA | candidate fzgumn::‘lg: Auticle 21(2)(b) of
o] ' ' _countries countries the Financial
. Regulation
[XX.YY.YY.YY] YE
SN | vesmo | YESN | yesiNO

14
15

EN

Diff. = Differentiated appropriations / Non-diff, = Non-differentiated appropriations.

EFTA: European Free Trade Association.

Candidate countries and, where applicable, potential candidate countries from the Western Balkans,
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NOTE

. The anticipated positive output of this proposal is that i) Member States will receive information on tax

rulings in other countries which will put them in an informed position to apply counter-measures as they see

fit; i) the general public may view the measure as an active step to ensure that all taxpayers pay their fair

share of taxes; iii) peer pressure might mean that Member States will modify their rulings practices; iv)

companies might limit their aggressive tax planning structures. While Member States issuing tax rulings will
have an increased administrative burden and compliance costs directly related to providing information on

rulings, these costs are expected to be limited given the limited nature of the information to be provided.

Moreover, the information should have been provided already (i.e. the proposal largely simply clarifies and
confirms existing information exchange obligations). '

3.2.3.  Estimated impact on appropriations of an administrative nature

3.2.3.1. Summary °

— [ The proposal/initiative does not require the use of appropriations of an

administrative nature

— [ The proposal/initiative requires the use of appropriations of an administrative
nature, as explained below:

EUR million (to three decimal places)

Year Year Year Year Enter as many years as necessary to show the TOTAL
NZ N+ N+2 N+3 duration of the impact (see point 1.6)
Human resources 0.528 0.528 0.528 0528 0.528
Other administrative
Ot o 0.030 | 0.030| 0030 0.030] 0.030
0.558 0.558 0.558 0.558 0.558
Human resources
Other expenditure
of an administrative
nature
2 Year N is the year in which implementation of the proposal/initiative starts.
2 Technical and/or administrative assistance and expenditure in support of the implementation of

EU programmes and/or actions (former ‘BA’ lines), indirect research, direct research.
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TOTAL

0.558

0.558

0.558

0.558

0.558

EN

The appropriations required for human resources and other expenditure of an administrative nature will be met by
appropriations from the DG that are already assigned to management of the action and/or have been redeployed within the

DG, together if necessary with any additional allocation which may be granted to the managing DG -under the annual
allocation procedure and in the light of budgetary constraints.
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3.2.3.2. Estimated requirements of human resources

. ~ U The proposal/initiative does not require the use of human resources.
— B The proposal/initiative requires the use of human resources, as explained
below: '
Estimate to be expressed in full time equivalent units
Ye
Year Year ar
2016 2017 ‘ Year 2018 201 2020
‘ 9
* Establishment plan posts (officials and temporary staff)
XX 01 01 01 (Headquarters and Commission’s
Representation Offices) 4 4 ‘ 4 4 14
b
XX 01 01 02 (Delegations) p.m. | p.m. p.m. P
m. | nj
p
XX 01 05 Ot (Indirect research) - p.m. pm p.m. P-
m. | 1o
R
, : p.
10 01 05 01 (Direct research) m. 1m. 1m.
p p p m | n
¢ External staff (in Full Time Equivalent unit: FTE)*
p
XX 010201 (AC, END, INT from the ‘global p.
envelope’) p.m. | p.m. p.m m. | ol
: p
XX 010202 (AC, AL, END, INT and JED in the p.
delegations) p.m. | pm, p.m m |
P P P
- at Headquarters m m m O I S
p.m. | p.m. p-m. m. | o n n
XX 01 04yy® .
b
- in Delegations pm. | p.m. pm. P:
m. | nj
XX 010502 (AC, END, INT - Indirect research) p.m. | p.m. p.m. p. B
# AC= Contract Staff; AL = Local Staff, END= Seconded National Expert; INT = agency staff;
JED= Junior Experts in Delegations.
725 Sub-ceiling for external staff covered by operational appropriations (former ‘BA’ lines).

EN o EN






m. | n
Y

10 01 05 02 (AC, END, INT - Direct research) pm. | p.m. p.m. 11131 .
. n

p

Other budget lines (specity) p.m. | p.m. p.m. p- 1
/ m. | 0

TOTAL 4 4 4 4

XX is the policy area or budget title concerned.

The human resources required will be met by staff from the DG who are already assigned to management of the
action and/or have been redeployed within the DG, together if necessary with any additional allocation which
may be granted to the managing DG under the annual allocation procedure and in the light of budgetary

constraints,

Description of tasks to be carried out:

Officials and temporary staff

Preparation of meetings and correspondence with MS; (depending on discussions with
Member States) work on forms, IT formats and central directory; commissioning of
outside contractors to do work on the IT system

External staff

N/A

EN
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3.2.4.  Compatibility with the current multiannual Jinancial framework

— B The proposal/initiative is compatible the current multiannual financial
framework. :

— [ The proposal/initiative will entail reprogramming of the relevant heading in the
multiannual financial framework.

Explain what reprogramming is required, specifying the budget lines concerned and the corresponding
amounts,

— O The proposal/initiative requires application of the flexibility instrument or
revision of the multiannual financial framework.

Explain what is required, specifying the headings and budget lines concerned and the corresponding
amounts.

3.2.5.  Third-party contributions
— The proposal/initiative does not provide for co-financing by third parties.

Appropriations in EUR million (to three decimal places)

Enter as many years as necessa
Year Year Year Year vy Ty

N N+ N+2 N+3 impact (see point 1.6)

to show the duration of the Total

Specify the co-financing
body

TOTAL appropriations

co-financed

EN | 31
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3.3. Estimated impact on revenue

— [ The proposal/initiative has no financial impact on revenue. : .

— [ The proposal/initiative has the following financial impact:

- O on own resources «
- O on miscellaneous revenue
EUR million (to three decimal places)
Appropriation Impact of the proposal/initiative®
Budget revenue line: s available for
the current Year Year Year Year Enter as many years as necessary to show
financial year N N+1 N+2 N+3 the duration of the impact (see point 1.6)
Article .............
For miscellaneous ‘assigned’ revenue, specify the budget expenditure line(s) affected.
Specify the methiod for calculating the impact on revenue,
% As regards traditional own resources (customs duties, sugar levies), the amounts indicated must be net

amounts, i.e. gross amounts after deduction of 25 % for collection costs.

EN
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1. INTRODUCTION

The EU has embarked on an ambitious reform agenda to ensure fair and effective
corporate taxation in the Single Market. As part of this agenda, Member States have
called for an EU approach to address external challenges to their tax bases, given the
- global nature of harmful tax competition and aggressive tax planning!. The European
Parliament has also demanded a unified EU position on international tax arrangements
and a stronger stance against tax havens, through its work against corporate tax

avoidance®.

Currently, effective taxation in relation to third countries is mainly tackled through
national anti-avoidance measures, which tend to vary considerably. Among the different
national approaches are white, grey or black lists, specific provisions for low/no tax
jurisdictions or case-by-case provisions against abuse. The basis for deciding which
jurisdictions should be subject to these measures, and when, also differs from one
Member State to the next.

However, as Member States work to coordinate their corporate tax policies within the
Single Market, in order to counter-act abusive tax practices and ensure effective taxation,
they also need to address their divergent approaches to tackling external base erosion
threats. Certain companies exploit loopholes and mismatches between Member States'
defensive measures to shift profits out of the Single Market, untaxed. In addition,
businesses face legal uncertainty and unnecessary administrative burdens, due to 28
different national policies for assessing and addressing third countries' tax systems. The
diversity in Member States' approaches sends mixed messages to international partners
about the EU's tax good governance expectations and creates doubts about when
defensive mechanisms will be triggered. A coordinated EU external strategy on tax good
governance is therefore essential to boost Member States' collective success in tackling
tax avoidance, ensure effective taxation and create a clear and stable environment for
businesses in the Single Market.

The need for a common external strategy for effective taxation has become even more
pressing in light of recent developments in corporate tax policy, within the EU and
internationally.

In June 2015, the Commission presented an Action Plan for Fair and Effective Taxation
in the EU. This set out a series of measures for the immediate, medium and long-term, to
fundamentally reform corporate taxation in the EU. A central focus of this work is to
ensure that profits generated in the Single Market are effectively taxed where the activity

b ECOFIN Conclusions May 2013 and recalled in recent Presidencies' BEPS Roadmaps in Council

Report with recommendations to the Commission on bringing transparency, coordination and
convergence to Corporate Tax policies in the Union: '

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP/NONSGML+REPORT-+A8-2015-
0349+0+DOC+PDF+V0/EN

Report on tax rulings and other measures similar in nature or effect
http.//www.europarl.europa.ew/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P8-TA-2015-
0408+0+DOC+PDF+V0/EN






takes place. This priority objective has been echoed in political discussions on corporate
tax policy between Member States. Among the key elements to securing effective
taxation, identified in the Action Plan, is a common approach to third country
jurisdictions on tax good governance matters.

At international level, G20 leaders endorsed the final OECD Base Erosion and Profit
Shifting (BEPS) package in November 2015. The BEPS package creates new global
norms for corporate taxation and proposes a series of measures which countries should
implement to tackle corporate tax avoidance and ensure fair tax competition worldwide.
All G20 and OECD members and a number of other countries have committed to
implementing these new standards. Within the EU, work to deliver on this commitment
has already started. Member States are keen to implement the G20/OECD BEPS
measures in a coordinated way that safeguards the Single Market, protects the Treaty
Freedoms and strengthens EU competitiveness. The Commission has now put forward
proposals to facilitate this. In order to prevent negative spill-overs and secure a level
playing field, it is important that international partners deliver on their international
commitments with the same determination. Member States will need to work together to
encourage other countries to implement their OECD BEPS commitments and to monitor
this progress. |

In addition, in the framework of the Addis Ababa Action Agenda® and the 2030 agenda
for sustainable development4, the EU and Member States have also committed to
strengthen domestic resource mobilisation in developing countries, including through
international support to improve domestic capacity for tax collection. Fighting tax
avoidance and supporting developing countries' integration in the international tax good
governance agenda is critical in delivering on this commitment.

In light of all of these considerations, this Communication proposes a framework for a
new EU external strategy for effective taxation. It identifies the key measures which can
help the EU to promote tax good governance globally, tackle external base erosion
threats and ensure a level playing field for all businesses. It also considers how tax good
governance can be better integrated into the EU's wider external relation policies and
support its international commitments, particularly in the area of development.

2. RE-EXAMINING EU GOOD GOVERNANCE CRITERIA

A common external strategy for effective taxation must be founded on clear, coherent
and internationally recognised tax good governance criteria, which are consistently
applied in relation to third countries.

In 2012, the Commission issued a Recommendation to Parliament and Council on
measures to encourage third countries to apply minimum standards of tax good
governance5 . The Recommendation encouraged Member States to use transparency,
information exchange and fair tax competition as the three criteria for assessing third

countries' tax regimes and, where necessary, to apply common counter-measures. The

*  http://www.un.org/esa/ffd/ffd3/wp-content/uploads/sites/2/2015/07/Addis-Ababa-Action-Agenda-
Draft-Outcome-Document-7-July-2015.pdf

https://sustainabledevelopment. un.org/

5 (C(2012) 8805






Recommendation was endorsed by EU Finance Ministers at ECOFIN in May 2013 and
was widely discussed by Member State experts and stakeholders in the Platform for Tax
Good Governance.

However, despite general consensus on this approach, it has become clear through work
in the Platform that Member States have used the recommended criteria in a patchwork
manner, or not at all. Amongst those Member States that do use these criteria, there are
inconsistencies in how they are interpreted and employed. Discussions with Member
States, MEPs, stakeholders and international partners have highlighted an urgent need for
more clarity and coherence in the way that the EU applies tax good governance criteria in
relation to third countries.

In addition, in the three years since the Recommendation was issued, there have been a
number of major developments in tax good governance which require the EU criteria to
be updated.

2.1 Increased tax transparency

Tax transparency has progressed to a new level internationally, with the automatic
exchange of information now fixed as the new global standard through the OECD®.
Almost 100 jurisdictions have committed to implementing this new standard of
information exchange by 2018 at the latest. Within the EU, Member States will apply the
standard for automatic exchange of financial account information in tax matters from
2017. The EU has also concluded automatic exchange of information agreements with
Switzerland, Liechtenstein and San Marino, and is finalizing similar agreements with
Andorra and Monaco. These countries made a particular effort to finalise negotiations
and sign ambitious transparency agreements within a short timeframe. On this basis, the
EU criteria for all third countries on transparency and- information exchange should
reflect, as a minimum, the new global standard for the automatic exchange of
information.

Beyond this, the EU has also embarked on an ambitious new tax transparency agenda
within the Single Market, which goes further than international requirements. On 8
December, the Council adopted the Commission's proposal for the automatic exchange of
information on cross border tax rulings and advance pricing arrangements, starting in
2017. Public country-by-country reporting requirements have been established for the
banking and financial sector under CRD IV’ and for logging and extractive industries
under the Accounting Directive®. Work is also underway to determine whether public
transparency requirements should be applied to companies in other sectors in the EU. In
its work to promote tax good governance globally, the EU should encourage its
international partners to also adopt these higher standards, which are applied within the
Single Market.

2.2 Fairer tax competition

http//www.oecd.org/tax/exchange-of-tax-information/Automatic-Exchange-Financial-Account-
Information-Brief.pdf

Directive 2013/36/EU on access to the activity of credit institutions and the prudential supervision of
credit institutions and investment firms (CRD IV)

Directive 2013/34/EU on the annual financial statements, consolidated ﬁnan01al statements and related
reports of certain types of undertakings






The third EU good governance criterion — fair tax competition — also needs to be
reviewed in light of positive progress in this field. When the Commission's 2012
Recommendation was presented, the issue of fair tax competition was not central to the
international agenda. The Commission recommended that Member States assess third
countries' tax systems on the basis of the Code of Conduct on Business Taxation, which
is the EU's own tool for countering harmful tax regimes. In the meantime, after two years
of negotiation, the OECD's Base Erosion and Profit Shifting (BEPS) project has been
finalized and endorsed by the G20. This has created new international standards for fair
corporate taxation, which all G20/OECD members and associated countries have
committed to implement. The EU has been an active supporter of the OECD BEPS
process. As a major political and economic player internationally, the EU now also has
an important role to play in continuing to support BEPS, by pushing for its smooth and
timely implementation — in the Single Market and internationally.

Within the EU, Member States have already taken the first important steps in this respect,
for example by agreeing to apply the modified nexus approach for Patent Boxes. The
June 2015 Action Plan and the Anti-Tax Avoidance Directive create a solid framework
for quick and coordinated implementation of other BEPS measures, in a way which is
compatible with the Single Market and EU law. In addition, work is underway to update
and strengthen the Code of Conduct on Business Taxation, so that it reflects the new EU
agenda for corporate taxation. Member States' commitments to these stronger measures
for fair tax competition should also be reflected in the EU's approach towards third
countries on tax matters. This would encourage other countries to adhere to the
internationally agreed good governance standards, ensure a level playing-field for EU
businesses and reduce the opportunities for outbound profit shifting.

In view of these fundamental changes in the global tax environment, and the need for
more coherence in Member States' assessments of third countries, the EU's good
governance criteria should be updated. The Commission has set out new criteria in
‘Annex 1 to this Communication, which it invites the Council to endorse. These updated
EU good governance criteria should underlie all EU external policies on tax matters and
provide a clearer basis for discussing and promoting tax good governance with
international partners.

3. ENHANCING TAX GOOD GOVERNANCE COOPERATION THROUGH AGREEMENTS
WITH THIRD COUNTRIES

The EU should use every tool at its disposal to promote tax good governance
internationally. Bilateral and regional agreements with third countries can be particularly
useful legal instruments in this respect. They offer an opportunity to frame, in a
consensual agreement, each side's commitment to adhere to international standards of
transparency, information exchange and fair tax competition. They also allow the EU to
ensure that its tax policy priorities vis-a-vis third countries are appropriately integrated
into its wider external relations.

In the 2015 "Trade for All" strategy, the Commission confirmed that it would ensure that -
trade agreements support the promotion of international standards of transparency and
good governance, which address aggressive corporate profit shifting and tax avoidance
strategies.






Recent progress in the international tax agenda and the EU's own commitment to support
the implementation of higher global standards merit a re-assessment of the EU's stance
on tax good governance matters when negotiating agreements with third countries.

\3.1 Tax good governance clauses

In May 2008, the ECOFIN Council agreed in its conclusions that a tax good governance
clause should be introduced into all relevant agreements between the EU and third
countries or regions. The Council conclusions set out the wording for the clause, and
mandated the Commission to negotiate tax good governance provisions in relevant
agreements with third countries on that basis. :

In the years that followed, however, EU efforts to insert a meaningful good governance
clause into bilateral or regional agreements have had mixed success. While some third
countries accepted a reference to the principles of tax good governance, others strongly
resisted or refused any explicit commitment on this issue. Certain negotiations were
delayed as third countries found the wording of the clause to be unclear on the scope of
the good governance requirements. In addition, in light of international developments in
the area of tax good governance, the clause agreed in 2008 now needs to be updated. The
clause should reflect, for example, the adoption of the automatic exchange of information
as the global standard and the new fair tax competition measures set out in OECD BEPS,
which have been agreed by the G20.

Member States have acknowledged these problems with the current good governance
clause and have started to reflect on the issue within the High Level Party on Tax .
Questions. There is a need to progress quickly in this work to update the basis for good
governance clauses, review the strategy for its inclusion in agreements and develop a
system to monitor its implementation. -

To facilitate this, the Commission has set out core elements for a renewed good
governance clause, which should be included in all negotiating proposals for relevant
agreements. These core elements reflect the updated good governance standards and the
EU's priority actions against aggressive tax planning, as well as certain international
commitments in the context of OECD/BEPS.

However, the diversity of the EU's international partners means that a one-size-fits-all
approach is not practical. For example, certain developing countries may have
administrative constraints which require a simplified approach or may need assistance in
implementing the good governance commitments. Negotiations on a good governance
clause should therefore reflect the particular situation of the third country in question.

The elements that should form the basis for negotiating future tax good governance
clauses are set out in Annex 2 to this Communication. The Commission calls on the
Member States to endorse these elements, so that they can be used in future negotiations.

Another issue that should be addressed is the length of time it takes for the good
governance clause to be implemented after it has been agreed. Currently, the good
governance clause only takes effect once the wider agreement enters into force, which
can take years. In the interim period, there is no obligation on the third country in
question to comply with the agreed tax good governance provisions. The Commission
will encourage Member States to agree that the tax good governance clause be part of the
provisions that would provisionally apply, or to engage in a structured dialogue on tax
issues with the relevant third country, pending entry into force of the agreement. In
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addition, the Commission and the Code of Conduct Group could monitor the third
country's tax good governance compliance, in order to activate the agreement's
consultation mechanism and address any tax concerns as early as possible.

3.2. State aid provisions

When third countries grant support to certain local companies through preferential tax
regimes, administrative practices or individual tax rulings, it can limit market access for
EU exporters, by putting them at a disadvantage compared to the subsidised local
companies. Such potentially distortive practices are only partially addressed by WTO
rules. EU bilateral trade or association agreements could further help to ensure a level
playing field.

State aid provisions in bilateral agreements, which can increase transparency on
subsidies, prohibit the most harmful types of subsidies and provide for consultations on
harmful subsidies, would create fairer competition between Member States and third
countries in the area of business taxation.

The Commission will therefore work to include state aid provisions in negotiating
proposals for trade and association agreements with third countrles with a view to
ensuring fair tax competition with its international partners.

4. ASSISTING DEVELOPING COUNTRIES IN MEETING TAX GOOD GOVERNANCE
STANDARDS

As part of the EU's agenda to promote tax good governance amongst its international
partners and support the smooth and coherent implementation of G20/OECD BEPS
globally, special attention needs to be given to the situation of developing countries.
Assisting developing countries in improving their tax-systems and boosting their
domestic resources is crucial for inclusive growth, poverty eradlcatlon and sustainable
development.

In that context, applying tax good governance standards is critical for two core reasons.
First, it responds to the EU's. wider development commitments to help these countries to
secure sustainable domestic revenues and fight off threats to their tax bases. Second, the
inclusion of developing countries in the global good governance network can prevent
weaknesses in the international tax structure that may create opportunities for base
erosion and profit shifting.

4.1 The "Collect More, Spend Better" approach

The EU has a long-standing record of supporting developing countries in their work tg
secure sustainable domestic revenues, including by tackling tax avoidance, evasion and
illicit financial flows. The EU provides €140 million annually to developing countries as
direct support for domestic public finance reforms and has budget support programmes in
more than 80 countries. Moreover, through the Addis Tax Initiative’, which the EU
helped to launch in July 2015, the Commission and other 1nternat10na1 partners
committed to doubling the support to developing countries for domestic revenue
mobilisation.

® A specific initiative within in the framework of the Addis Ababa Action Agenda, focussed on
increasing development assistance for tax capacity http://www.addistaxinitiative.net/
' 7






The Commission's 2010 Communication Tax and Development — Cooperating with
developing countries on promoting good governance on tax matters'’, set the policy base
for BU assistance to developing countries in building efficient, fair and sustainable tax
systems over the past 5 years. In 2015, in light of the Addis Ababa Action Agenda and
the 2030 Agenda for Sustainable Development, the Commission presented a new EU
approach for supporting domestic public finance in developing countries. The "Collect
More-Spent Better" strategy'' details how the EU intends to assist developing countries
over the coming years in building fair and efficient tax systems, including by tackling
corporate tax avoidance.

The "Collect More" approach is based on helping developing countries to close both the
tax policy gap and the tax compliance gap'”, to increase the domestic revenue
mobilisation. Measures to reduce the tax policy gap include broadening the tax base
where appropriate, closing loopholes and fighting tax avoidance. Measures to address the
tax compliance gap include improving the efficiency and effectiveness of the tax
administration, reinforcing voluntary tax compliance, promoting tax good governance
and fighting tax evasion and illicit financial flows.

In order to achieve these objectives and to assist developing countries in reaching higher
levels of tax good governance, the Commission has developed an ambitious framework
of EU support. This includes continuing to promote developing countries' contribution to
international tax -standard setting and pushing for more inclusive international
coordination, among others through the G20-OECD BEPS and Automatic exchange of
information initiatives (AEOI), the UN Committee of Experts on International
Cooperation in Tax matters and the regional bodies like African Tax Administration
Forum (ATAF), centre de rencontres et d'études des dirigeants des administrations
fiscales (CREDAF) or the Inter-American Center of Tax Administrations (CIAT). To
collect solid and internationally comparable tax collection data, the Commission will
support revenue statistics initiatives. Existing bilateral frameworks, such as Article 8
political dialogue under the Cotonou Agreement, should also continue to be used in
pursuing tax good governance objectives.

Other areas of EU focus will include providing capacity-building in tax policy and
administration, either through direct technical assistance or through partnership
programmes’?; supporting international initiatives to strengthen legislation and regulation
notably in the area of transfer pricing; and helping with the development and
implementation of fiscal assessment tools such as the Tax administration Diagnostic
assessment Tool (TADAT) or the Public ‘Expenditure and Financial Accountability
(PEFA). :

[

% COM (2010) 163

—_

' Collect More, Spend Better Staff Working Document:
"https://ec.europa.eu/europeaid/sites/devco/ files/pol-collect-more-spend-better-swd-20150921-en.pdf

The tax policy gap is the difference between the tax due under an optimal tax policy and the tax due
under current tax policy. The tax compliance gap is the difference between the taxes due under current
tax policy and the taxes that are actually paid.

The Commission may also consider other forms of dialogue and exchange of good practice for those
countries where suitable development assistance frameworks are not available.
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In line with the EU's own strong tax transparency agenda, the Commission will promote
international country-by-country reporting and the Extractive Industries Transparency
Initiative (EITI) for greater transparency and accountability in the extractive industry.

4.2 Leading by example

The EU seeks to lead by example in the area of tax good governance, both by applying
high internal standards and promoting similar measures abroad. It is aware of the need to
remain vigilant that domestic tax policies do not have negative spill-over effects on third
countries and developing countries' vulnerabilities in tax matters are duly taken into
account. For example, Member States should apply a balanced approach to negotiating
bilateral tax treaties with low-income countries, taking into account their particular
situation. This includes the fact that developing countries are highly dependent on
source-based taxation and therefore withholding taxes on outbound payments are an
essential component of their tax income. However, tax treaties override domestic rules
and consequently reduce withholding taxes collected by many developing countries. The
Addis Ababa Action Agenda and the implementation of OECD BEPS treaty-related
measures could be an opportunity for Member States to reconsider aspects of their
bilateral tax treaties with developing countries, such as provisions on withholding taxes.
The Commission will launch a debate with Member States, within the Platform on Tax
Good Governance, on how to ensure fair treatment of developing countries in bilateral
tax treaties.

5. DEVELOPING AN EU PROCESS FOR ASSESSING AND LISTING THIRD COUNTRIES

Within the EU, Member States must respect legislation on transparency and information
exchange, state aid rules and the principles of the Code of Conduct on Business Taxation.
Provisions are in place to deal with any breaches of these requirements within the Single
Market.

In order to ensure a level playing-field, the EU also needs stronger instruments to
respond to third countries that refuse to respect tax good governance standards. The
European Parliament, many Member States and stakeholders have expressed strong
support for a single EU framework for addressing tax good governance concerns with
third countries. A common EU approach in this area would have a powerful dissuasive
effect and prevent companies from abusing mismatches between the different national
systems. It would also give international partners greater clarity on the EU's expectations
in this field and would reduce unnecessary administrative burdens for businesses. It will
also ensure that the specific situation of third countries, particularly developing ones, is
consistently taken into account.

5.1 A transparent overview of national listing processes

The first step towards developing a common EU listing system was taken with the
Commission's Action Plan for Fair and Efficient Taxation in June 2015. The Commission
published, for the first time, an overview of all third country jurisdictions listed by
Member States for tax purposes. The full consolidated version, covering 121
jurisdictions, was published online while a list of the most frequently listed jurisdictions
was annexed to the Action Plan, A primary purpose of this initiative was to create more
- transparency in national listing processes and to present the information on jurisdictions
listed by Member States in a more easily accessible format for third countries and
9






businesses. In October 2015, the Commission carried out a technical update of the online
information, to reflect changes and amendments to Member States' national lists for tax
purposes.

In line with the commitment in the June Action Plan to periodically review the
information on Member States' lists, the Commission has formally updated the
consolidated overview of third countries listed by Member States for tax purposes, as
part of this Anti-Tax Avoidance Package. The updated information, which is published in
an interactive online map'®, will be reviewed again within 12 months.

In terms of transparency, the publication of the 'pan-EU list' had an immediate effect.
Certain third countries had been unaware that they were listed at national level until the
consolidated version of Member States' lists was published. The 'pan-EU list' prompted
new discussion between these jurisdictions and the relevant Member States on tax good
governance matters, allowing third countries to clarify issues related to their tax regimes
and Member States to detail their concerns. This increased transparency also encouraged
those Member States with listing processes to scrutinize their lists and ensure that they
were well-founded, accurate and up-to-date. The significant divergences in the national
listing processes were highlighted through the pan-EU list, along with the problems this
can cause for the Single Market, third countries and businesses. As a result, Member
States have shown a new interest in working towards a more coherent approach to listing
third countries and applying common defensive measures. -

In order to achieve this, there first needs to be a solid overview and understanding of the
procedures currently in place across the EU. To this end, the Commission has asked
those Member States that list third countries for clarifications on the criteria and
processes that they use. The Commission has also asked Member States without national
lists to explain the alternative tools that they use to counter-act external tax avoidance
risks. This work to increase transparency on Member States' tools for applying tax
defensive measures will continue within the Platform on Tax Good Governance over the
coming months. The objective is to create more legal certainty for businesses and third
countries, while also using the information to shape a more convergent EU approach.

5.2 A common EU épproach to listing third countries

The 'pan-EU list' is only intended as an interim solution while work proceeds towards the
goal of a common EU system for assessing, screening and listing third countries. The
current medley of national systems should ultimately be replaced with a clear and
coherent EU approach to identifying third countries that fail to comply with good
governance standards, along with a unified EU response to these jurisdictions. Once this
common EU list is fully established, Member States in Council should formally agree to
use it instead of national lists to address external base erosion threats.

Any EU approach to listing third countries must be fair, objective and internationally
justifiable. It must also be compatible with EU commitments under multilateral or
bilateral international agreements. To achieve this, the Commission proposes the
establishment of a three step process.

14ht‘cp://ec.europa.eu/taxation customs/taxation/gen_info/good governance matters/lists of countries/inde
x_en.htm?wtdebug=true
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As a first step, the Commission will identify internally the third countries that should be
prioritized for screening by the EU. To ensure that this selection is neutral and well-
founded, the Commission will develop a scoreboard of indicators to determine the
potential impact of jurisdictions on Member States' tax bases. The scoreboard approach,
which is further detailed in the Staff Working Document, will include comprehensive
indicators on issues such as economic ties with the EU, the level of financial activity and
institutional and legal factors. The place of third countries on this scoreboard will not
constitute any judgement of their tax good governance standards at that stage, but will
simply provide a transparent basis for deciding which jurisdictions to assess in greater
detail. The first findings of the scoreboard will be presented to Member States in the
Code of Conduct Group by autumn 2016. |

As the next step, on the basis of the scoreboard, Member States should decide which
jurisdictions should be assessed against the EU's updated good governance critetia. Other
factors, such as ongoing cooperation on tax matters, may also be relevant to consider.
The Commission should carry out the assessment of the selected third countries' tax
systems with the Code of Conduct for Business Taxation Group, given its previous
experience in this field. This assessment phase will include a dialogue with the third
countries in question, allowing them sufficient time to respond to any concerns that arise
in relation to their tax regimes. The dialogue should be used as a framework to resolve
the issues in question and develop a stronger partnership in ensuring high tax good
governance standards. To this end, full use should also be made of the consultation
processes in EU agreements with third countries or regions, where relevant. The
conclusions of this assessment process would be presented to Member States in the
relevant Council groups.

In the final step, Member States should decide whether to add the jurisdiction in question
to a common EU list of problematic tax jurisdictions. This decision will be mainly based
on a recommendation from the Commission, resulting from the screening process.
However, other factors will also need to be taken into account. For example, some
developing countries may show a strong willingness to comply with EU good
governance standards, but lack the capacity to do so. In such cases, listing may not be the
most effective tool and alternative instruments may be more effective in addressing EU
concerns with their tax systems. Similarly, if a third country is already formally engaged
with the EU to address tax good governance issues, continuing in this process may lead
to more effective results.

Clear conditions for de-listing will also be set out for each jurisdiction added to the
common EU list. These should be linked to their efforts to address the concerns raised in
the screening process. Member States should mandate the Commission to immediately
de-list a jurisdiction once the conditions are met, to avoid any unnecessary delays in this
process. The Commission would inform Member States in advance of each de-listing.

5.3 Measures to incentivise transparency and fair taxation in listed jurisdictions

Listing a jurisdiction should always be considered as a last resort option. It should be
reserved for those jurisdictions that refuse to engage on tax good governance matters or
fail to constructively acknowledge EU concerns with their tax systems. However, once a
jurisdiction has been added to the EU list, all Member States should apply common
counter-measures against it. These counter-measures should serve both to protect
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Member States' tax bases and to incentivise the jurisdiction in question to make the
necessary improvements to its tax system.

Currently, Member States apply different sanctions or defensive measures to jurisdictions
on their national lists. These are largely tax-based provisions, such Controlled Foreign
Company (CFC) rules or the refusal of normal tax exemptions or deductions for
payments made to companies in the listed countries.

In some cases, these national provisions will be overtaken by the minimum standards in
the Anti-Tax Avoidance Directive (e.g. CFC rules). However, the Directive will not
cover all of the defensive measures that Member States currently apply. The defensive
measures linked to the common EU list should therefore be a complementary top-up to
the defensive measures in the Directive. Options could include withholding taxes and
non-deductibility of costs for transactions done through listed jurisdictions. This would
make it much less attractive for companies to invest or do business in these jurisdictions,
as the administrative burden and risk of double taxation would be higher.

As indicated in the June 2015 Action Plan, Member States will need to decide the exact
nature of the counter-measures that should apply towards listed jurisdictions. They
should do this before the end of 2016, so that third countries are fully aware of the
repercussions once the EU screening process is underway.

The Commission will also use the experience obtained through the listing process to
actively contribute to the G20 monitoring of the OECD BEPS measures internationally.
It will exchange information with third country administrations that are also actively
engaged in this process.

6. REINFORCING THE LINK BETWEEN EU FUNDS AND TAX GOOD GOVERNANCE

The EU Financial Regulation (Art. 140 (4)) prohibits EU funds from being invested in or
channelled through entities in third countries which do not comply with international tax
transparency standards. EU international financial institutions (IF1s)"® must also
transpose these good governance requirements in their contracts with all selected
financial intermediaries. These provisions, which are reinforced in the IFIs' internal
rulebooks, are an efficient way of ensuring that decisions on the investment of EU funds
help to promote compliance with international transparency requirements.

However, the Commission believes that these provisions could be extended further than
the current transparency requirements, to also encompass the EU's principles for fair tax
competition. In the past, the Commission has had to block certain projects submitted by
the IFIs because they involved unjustifiably complex tax arrangements through harmful
or no tax regimes in third countries. Strengthening the provisions to include fair tax
competition requirements could prevent such cases from arising. The European
Parliament has also asked for measures to ensure that EU funding cannot be routed
through low/no tax jurisdictions. The Commission will therefore integrate the EU's
updated tax good governance standards — including fair tax competition - into the
Financial Regulation, as part of its ongoing revision.

15 European Investment Bank, European Investment Fund and Global Energy Efficiency and Renewable

Energy Fund
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7.  CONCLUSION

The Commission has put the fight against corporate tax avoidance and unfair tax
competition at the heart of its political agenda. It has presented an ambitious reform
programme for corporate taxation within the EU, which Member States must take
forward.

However, corporate tax avoidance is a global phenomenon and EU measures to address it
must reach beyond the Single Market. This Communication responds to demands from
the European Parliament, the Council and civil society for a robust EU strategy to
promote tax good governance globally and respond to external tax avoidance threats.

The measures put forward in this Communication support the EU's objectives to ensure
effective taxation within the Single Market and secure fairer corporate taxation within the
EU and beyond. The Commission calls upon Member States to endorse these initiatives
in Council and to give high political priority to their implementation.
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Nur per E-Mail

Oberste Finanzbehorden
der Lander

nachrichtlich:

Bundeszentralamt fiir Steuern

Investmentsteuerrecht;

Berucksichtigung negativer Aktiengewinne nach § 40a KAGG und § 8b Absatz 3 KStG
(STEKO-Rechtsprechung)

Anwendung der BFH-Urteile vom 28. Oktober 2009 - | R 27/08 (BStBI 2011 1l S. 229),
vom 25. Juni 2014 - | R 33/09 (BStBI 2016 11 S....) und vom 30. Juli 2014 - | R 74/12
(BStBI 2016 11 S. ...) beim Aktiengewinn

Nach den Urteilen des EUGH vom 22. Januar 2009 - C-377/07 (BStBI 2011 I1 S. 95) und des
BFH vom 22. April 2009 - | R 57/06 (BStBI 2011 11 S. 66) verstolt das Abzugsverbot fur
Gewinnminderungen auf Beteiligungen nach 8 8b Absatz 3 KStG 1999 gegen die in Artikel 56
EG (nunmehr-Artikel 63 AEUV) garantierte Kapitalverkehrsfreiheit, weil das Abzugsverbot im
Veranlagungszeitraum 2001 auf Auslandsbeteiligungen beschrankt war. Nach dem BMF-
Schreiben vom 16. April 2012 (BStBI | S. 529) ist die Rechtsprechung bei
Gewinnminderungen des Direktanlegers aufgrund von Teilwertabschreibungen von Anteilen an
auslandischen Gesellschaften und Verlusten aus der VerauRBerung dieser Anteile grundsatzlich
anzuwenden. Fur Drittstaatenbeteiligungen gilt dies nur, wenn die Beteiligung weniger als 10
Prozent betragt.

Nach dem BFH-Urteil vom 28. Oktober 2009 - I R 27/08 (BStBI 2011 11 S. 229) verstoit die
Beschréankung des Abzugsverbots fir negative Aktiengewinne, die auf Beteiligungen inlandi-
scher Investmentfonds an auslédndischen Kapitalgesellschaften beruhen und durch Riickgabe
oder VerduRerung von Anteilen an inlandischen Investmentfonds im Jahre 2001 realisiert
wurden, ebenfalls gegen Artikel 56 EG (nunmehr Artikel 63 AEUV).
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Mit Urteil vom 25. Juni 2014 - 1 R 33/09 (BStBI 2016 11 S. ...) - hat der BFH entschieden,
dass der in § 40a Absatz 1 KAGG i. d. F. des StSenkG vom 23. Oktober 2000 enthaltene
Verweis auf § 8b Absatz 2 KStG 2002 nicht zugleich die Rechtsfolge des § 8b Absatz 3 KStG
2002 als Rechtsgrundlage fiir die (auerbilanzielle) Hinzurechnung eines sogenannten
negativen Aktiengewinns aus der Rickgabe von Anteilscheinen an einem Wertpapier-
Sondervermdgen zum Steuerbilanzgewinn umfasst. Zur Begriindung hat er ausgefiihrt, dass

8 43 Absatz 18 KAGG n.F. fur die Veranlagungszeitraume 2001 und 2002 in formaler
Hinsicht echte Ruckwirkung entfaltet und § 40a Absatz 1 Satz 2 KAGG n.F.i. V. m. § 8b
Absatz 3 KStG als Belastungsgrund nicht zur Verfligung steht.

In Fortfuhrung der vorgenannten Entscheidung hat der BFH mit Urteil vom 30. Juli 2014

-1 R 74/12 (BStBI 2016 11 S. ...) - entschieden, dass § 40a Absatz 1 KAGG i. d. F. des
StSenkG vom 23. Oktober 2000 in den Jahren 2001 und 2002 auch nicht die Saldierung von
positiven und negativen Teilbetrdgen des sogenannten Anleger-Aktiengewinns rechtfertigt.

Im Einvernehmen mit den obersten Finanzbehdrden der Lander wird das BMF-Schreiben vom
1. Februar 2011 (BStBI I S. 201) aufgehoben.<In allen noch offenen Féllen der VerdulRerung,
Rickgabe oder Bewertung von Investmentanteilen ist wie folgt zu verfahren:

l. Anwendung der BFH-Rechtsprechung zu § 40a KAGG in den
Veranlagungszeitraumen 2001 und 2002

Die Rechtsprechung ist bei der Ermittlung des besitzzeitanteiligen Anleger-Aktiengewinns zu
bertcksichtigen. Dig‘Ermittlung des besitzzeitanteiligen Anleger-Aktiengewinns erfolgt
anlassbezogen im Falle der Riickgabe oder VerdaufRerung oder stichtagsbezogen zum
Bilanzstichtag des /Anlegers im Falle einer Teilwertabschreibung.

Auswirkungen auf die:Riickgabe, VerduRRerung oder Teilwertabschreibung von
Investmentanteilen

In den Veranlagungszeitraumen 2001 und 2002 sind negative Aktiengewinne (realisierte Ver-
luste und nicht realisierte Kursverluste) bei der Riickgabe oder Verauflerung von Anteil-
scheinen an einem Investmentfonds beim Anleger nicht auBerbilanziell hinzuzurechnen
(keine Anwendung des § 8b Absatz 3 KStG).

In den Veranlagungszeitrdumen 2001 und 2002 werden bei der Ermittlung des Anleger-
Aktiengewinns nur auf Fondsebene realisierte VerauRerungsgewinne, soweit diese nicht
ausgeschittet wurden, und nicht realisierte Wertsteigerungen sowie Dividenden, die unter-
jahrig in den Fonds-Aktiengewinn eingehen und dem Anleger noch nicht zugeflossen sind
oder als zugeflossen gelten, erfasst. Positive Anleger-Aktiengewinne aus der Ruickgabe oder
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VeraulRerung von Anteilscheinen bleiben beim Anleger steuerfrei nach 8 40a Absatz 1
KAGG i. V. m. § 8b Absatz 2 KStG 2002.

In den Veranlagungszeitraumen 2001 und 2002 in der Steuerbilanz des Anlegers vorgenom-
mene Teilwertabschreibungen auf Investmentanteile wegen realisierter Verluste und nicht
realisierter (Kurs-)Verluste aus ausléandischen ,,Aktien sind nicht auflerbilanziell einkom-
menswirksam zu korrigieren. 8 40a Absatz 1 KAGG in der Fassung des Gesetzes zur Sen-
kung der Steuersatze und zur Reform der Unternehmensbesteuerung (StSenkG) vom

23. Oktober 2000 (BGBI. 1 2000, 1433) regelte nur fiir Falle der Riickgabe oder VerduRerung
von Anteilscheinen die Anwendung des § 3 Nr. 40 EStG bzw. des § 8b Absatz 2 KStG.

Eine Saldierung von realisierten Gewinnen und Verlusten sowie nichtrealisierten Wertsteige-
rungen und -verlusten innerhalb eines Investmentfonds hat flir die Anwendung des § 40a
KAGG in den Veranlagungszeitraumen 2001 und 2002 bei der Ermittlung des Aktiengewinns
nicht zu erfolgen.

Umsetzung der Rechtsprechung

Die Rechtsprechung ist fur solche Anleger anzuwenden, die in den Jahren 2001 und 2002 an
dem betreffenden Investmentfonds beteiligt waren und in dem Zeitraum VeraufRerungen,
Ruckgaben oder Teilwertabschreibungen vorgenommen haben.

Eine Anderung der fiir die Investmentfonds bekannt gegebenen Fonds-Aktiengewinne (vgl.
Rz. 108 des BMF-Schreibens vom 18. August 2009, BStBI 2009 I S. 931) ist nicht erforder-
lich. Die Rechtsprechung kann alternativ durch Korrektur der Anleger-Aktiengewinne
umgesetzt werden.

In Fallen der Riickgabe, VerauRerung oder Teilwertabschreibung von Investmentanteilen in
den Jahren 2001 und 2002 kommt fiir die Berechnung des Anleger-Aktiengewinns ein Ansatz
des Fonds-Aktiengewinns zum Zeitpunkt des Erwerbs mit einem entsprechend negativen
Wert (,,negativer Start-Aktiengewinn®) nicht in Betracht. Die Rz. 188 bis 193 des BMF-
Schreibens vom 18. August 2009 (a. a. O.) finden wegen der einkommensmindernden
Berlcksichtigung der Verluste in diesen Féllen keine Anwendung.

In Fallen, in denen sowohl der Erwerb als auch die VerduRRerung, Rickgabe bzw. Bewertung
der Investmentanteile in dem Zeitraum vom 1. Januar 2001 bis 31. Dezember 2002 erfolgte, ist
fur beide Zeitpunkte der Fonds-Aktiengewinn zu korrigieren. Bei der Ermittlung des
besitzzeitanteiligen Anleger-Aktiengewinns ist der Fonds-Aktiengewinn zum Zeitpunkt der
Veréullerung, Ruckgabe bzw. Bewertung und der Fonds-Aktiengewinn zum Zeitpunkt des
Erwerbs jeweils um die enthaltenen nicht zu beriuicksichtigenden realisierten und unrealisierten
Verluste zu korrigieren.





-4 -

14 Die Auswirkungen der Rechtsprechung werden anhand eines Ausgangssachverhalts, der die
bisherige rechtliche Wiirdigung vor der Rechtsprechung zu § 40a KAGG und ,,STEKO* dar-
stellt, und der Fallvarianten 1 - 4 veranschaulicht. Fallvariante 4 stellt die Wirdigung des
Ausgangssachverhalts (Rlckgabe der Anteile im Jahr 2006) unter Beriicksichtigung der
Rechtsprechung dar. Die Fallvarianten 1 - 3 sind Abwandlungen des Ausgangssachverhalts,
die unter Bertcksichtigung der Rechtsprechung gewurdigt werden.

Ausgangssachverhalt:

Es handelt sich um einen Spezial-Investmentfonds mit nur einem Anleger..Das Geschaftsjahr
des Spezial-Investmentfonds entspricht dem Kalenderjahr. Der Spezial<Investmentfonds halt
u.a. inlandische und ausléndische Aktien. Die Anschaffung der Investmentfondsanteile (100
Anteile a 150 Euro = 15.000 Euro) durch den Anleger erfolgte im Jahr 1999. Die
Investmentanteile werden als Finanzanlage im Anlagevermogen gehalten (siehe zu Anteilen an
Aktien-Investmentfonds die Ausfuhrungen im BMF-Schreiben vom 16. Juli 2014, BStBI I S.
1162).

Der Bilanzstichtag des Anlegers ist der 31.12. In.den Jahren 2001, 2002 und 2004 sind die
Anteilspreise gesunken. Es ist von einer voraussichtlich dauernden Wertminderung i. S. d.

8 6 Absatz 1 Nummer 2 Satz 2 EStG auszugehen. Der Anleger hat in der Steuerbilanz zum
Bilanzstichtag entsprechende Teilwertabschreibungen vorgenommen. Im Jahr 2006 gibt der
Anleger seine Fondsanteile fiir 11.000 Euro (100 Anteile a 110 Euro) zurtick.

Da der Anleger alle Investmentfondsanteile des Spezial-Investmentfonds hélt, entwickeln sich
der Fonds-Aktiengewinn und der Anleger-Aktiengewinn parallel. Die Werte der
auslandischen Aktien'wurden von der Kapitalverwaltungsgesellschaft ab dem 1. Januar 2001
bei der Ermittlung der Fonds-Aktiengewinne berticksichtigt. Die Werte der inlandischen
Aktien wurden ab dem. 1. Januar 2002 bei der Ermittlung der Fonds-Aktiengewinne
berucksichtigt. Zur besseren Lesbarkeit ist der Fonds-Aktiengewinn in absoluten Zahlen
dargestellt.

Bei der Ermittlung der Besteuerungsgrundlagen des Spezial-Investmentfonds und des Anle-
gers (Ausgangslage vor Berticksichtigung der BFH-Rechtsprechung) wurden § 40a Absatz 1
Satz 2 KAGG und § 8b Absatz 3 KStG zugrunde gelegt.
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Zum 31.12.2001 sind im Fonds-Aktiengewinn enthalten:

realisierte Verluste aus auslandischen Aktien in HOhe von 1.400
realisierte Gewinne aus ausléandischen Aktien in Hohe von 300

saldiert 1.100
nicht realisierte Kursverluste aus auslandischen Aktien in Hohe von 4.200

nicht realisierte Kursgewinne aus auslandischen Aktien in Hohe von 1.300

Aus Vereinfachungsgrinden wird auf die Darstellung der 5%-igen Hinzurechnung nach 8§ 8b
Abs. 5 KStG fur Veranlagungszeitrdume ab 2004 verzichtet.

Erlduterungen zu einzelnen Ansétzen:

Gewinnauswirkungen aus Teilwertabschreibung / Wertzuschreibung:
Es handelt sich um die Gewinnauswirkung beim.Anleger aufgrund einer Teilwertabschrei-
bung bzw. einer Wertzuschreibung in der Steuerbilanz im jeweiligen Veranlagungszeitraum.

Minderung des Steuerbilanzansatzes zum jeweiligen Bilanzstichtag:
Dieser Wert stellt die kumulierten Wertveranderungen des Bilanzansatzes aus bisherigen
Abschreibungen und Zuschreibungen dar.

Negativer Start-Aktiengewinn:

Fur die Berechnung.des Anleger-Aktiengewinns erfolgte ein Ansatz des Fonds-Aktienge-
winns zum Zeitpunkt der Bewertung der-Investmentanteile mit einem entsprechend negativen
Wert (Rz. 190 des BMF-Schreibens vom 18. August 2009, a. a. O.).

Besitzzeitanteiliger Anleger-Aktiengewinn bisher:

Als bisheriger besitzzeitanteiliger Anleger-Aktiengewinn ist der nach dem Rechenschema des
8 8 Absatz 3 Satz 1 InvStG ermittelte Wert ausgewiesen (Rz. 165 ff. des BMF-Schreibens
vom 18. August 2009, a. a. O.). Gemal} Rz. 164 des BMF-Schreibens vom 18. August 2009
(a. a. O.) gelten die dortigen Ausfuhrungen zum Fonds-Aktiengewinn und Anleger-
Aktiengewinn sowie das Berechnungsschema des 8 8 InvStG auch fir die
investmentsteuerrechtlichen Fragen zum Aktiengewinn nach dem KAGG.

Auswirkung des negativen Anleger-Aktiengewinns auf Bilanzansatz:
Hierbei handelt es sich um den Unterschiedsbetrag im Sinne des 8 8 Absatz 3 Satz 2 bis 4
InvStG, soweit dieser sich auf den Bilanzansatz ausgewirkt hat.






Ausgangssachverhalt
vor der Rechtsprechung zu STEKO und zu
8§ 40a KAGG

2001

2002

2003

2004

2005

Ruckgabe
2006

Euro

Euro

Euro

Euro

Euro

Euro

Steuerbilanz des Anlegers

Anschaffungskosten der Fondsanteile

15.000

15.000

15.000

15.000

15.000

15.000

Gewinnauswirkungen aus TW-Abschreibung im VZ

-1.500

-4.300

-600

Gewinnauswirkungen aus Wertzuschreibung im VZ

900

1.000

Minderung des Steuerbilanzansatzes gegeniiber den
historischen AK zum jeweiligen Bilanzstichtag

1.500

5.800

4.900

5.500

4.500

Steuerbilanzansatz zum Bilanzstichtag 31.12.

13.500

9.200

10.100

9.500

10.500

Aktiengewinnermittlung (auRerbilanziell)

Ausgangslage vor Beriicksichtigung der BFH-
Rechtsprechung

realisierte Verluste und unrealisierte Verluste zum 31.12.
auf Fondsebene, davon

realisierte Verluste:  1.400

unrealisierte Verluste: 4.200

-5.600

-10.100

-7.600

-8.800

-7.800

-4.800

realisierte + unrealisierte Gewinne zum 31.12. auf
Fondsebene, davon

realisierte Gewinne: 300

unrealisierte Gewinne: 1.300

1.600

1.900

2.600

2.300

1.200

1.000

Fonds-Aktiengewinn zum 31.12. (It. SV = Anleger-
Aktiengewinn)

-4.000

-8.200

-5.000

-6.500

-6.600

-3.800

Beruicksichtigung eines negativen Start-Aktiengewinns
aufgrund der Bewertung der Investmentanteile mit dem
niedrigeren Teilwert

-(-150

(1150

(150

-()150

(150

(150

besitzzeitanteiliger Anleger-Aktiengewinn bisher
(gemal § 8 Absatz 3 Satz Lund 2i. V. m. § 8 Absatz 2
InvStG)

-3.850

-8.050

-4.850

-6.350

-6.450

-3.650

Minderung des Steuerbilanzansatzes gegeniiber den
historischen AK zum jeweiligen Bilanzstichtag

1.500

5.800

4.900

5.500

4.500

Auswirkung des neg. Anleger-Aktiengewinns auf den
Bilanzansatz im VZ (vor 2004 analog § 8 Absatz 3 Sétze
2 und 3 InvStG gemdal.BMFE vom 18. August 2009, Rz.
164)

1.500

5.800

4.850

5.500

4.500

Berichtigung um Auswirkung im Vorjahr (vor 2004
analog 8 8 Absatz 3 Satz 4 InvStG gema BMF vom
18. August 2009, Rz. 164)

1.500

5.800

4.850

5.500

4.500

Auswirkung § 40a Absatz 1 S. 2 KAGG /8§ 8b Absatz
3 KStG bisher:

auBerbilanzielle Hinzurechnung zum Einkommen des
Anlegers

1.500

4.300

650

auBerbilanzielle Abrechnung vom Einkommen des
Anlegers

950

1.000

850
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15 Fallvariante 1
Abweichend vom Ausgangssachverhalt gibt der Anleger seine Anteile zum 31. Dezember
2002 zurtick (Rucknahmepreis 9.200). Aufgrund der Rechtsprechung zu 8 40a KAGG (siehe
Rz. 5 - 12) ergeben sich folgende Anderungen bei der Ermittlung des Anleger-Aktiengewinns:

Teilwertabschreibung 2001, Teilwert- Ruckagabe
Ruckagabe 2002 Abschreibung zZum
zum 31.12.2002
31.12.2001
Euro Euro
Teilwertabschreibung in der Steuerbilanz des Anlegers zum
31.12.2001 1.500
Fondsaktiengewinn (It. Sachverhalt = Anleger-Aktiengewinn) -4.000 -8.200
Keine Beriicksichtigung eines negativen Startaktiengewinns*
Korrektur um die im Fonds-Aktiengewinn enthaltenen 5,600 10.100

nicht zu bertcksichtigenden realisierten und
unrealisierten Verluste

Anleger-Aktiengewinn neu 1.600 1.900

Bei der Einkommensermittlung des Anlegers
anzusetzender besitzzeitanteiliger Anlegeraktiengewinn

(neu)
- bei Teilwertabschreibung kein Ansatz eines positiven 0
Werts (siehe Rz. 8)
- bei Ruckgabe Abrechnung eines positiven Werts vom 1.900
Einkommen siehe Rz. 7
bisher nach.§ 8b Absatz 3 KStG hinzugerechnet 1.500 6.550*2
aulBerbilanzielle Abrechnung vom Einkommen des 1.500 -8.450*3

Anlegers im Rahmen einer geanderten Steuerfestsetzung

*Negativer Startaktiengewinn: Fir die Berechnung des Anleger-Aktiengewinns konnte ein Ansatz des Fonds-Aktiengewinns
zum Zeitpunkt des Erwerbs mit einem entsprechend negativen Wert erfolgen (Rz. 188 und 190 des BMF-Schreibens vom 18.
August 2009, a. a. Q). In den Jahren 2001 und 2002 finden die Rz. 188 und 190 des BMF-Schreibens vom 18. August 2009
(a. a. O.) keine Anwendung (siehe Rz. 12).

*2 hesitzzeitanteiliger Anleger-Aktiengewinn zum 31.12.2002 von — 8.050, vermindert um den Betrag von 1.500, der sich
bereits in 2001 ausgewirkt hat

*3 pesitzzeitanteiliger Anleger-Aktiengewinn (neu) zzgl. bisheriger Hinzurechnung (1.900 + 6.550)
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1. Anwendung der BFH-Rechtsprechung zu ,.STEKO*

16 Aufgrund des BFH-Urteils vom 28. Oktober 2009 - I R 27/08 (BStBI 2011 11 S. 229) sind im

17

18

19

20

21

Jahr 2001 negative Aktiengewinne, die auf Beteiligungen des Investmentfonds an ausléndi-
schen Kapitalgesellschaften beruhen und durch Rickgabe von Anteilen an inlandischen
Investmentfonds im Jahr 2001 realisiert wurden, nicht dem Steuerbilanzgewinn aulRerbilanziell
hinzuzurechnen (keine Anwendung des Abzugsverbots gemal 8 8b Absatz 3 KStG - vgl. Rz. 1
und 2).

Mit den Urteilen vom 25. Juni 2014 - I R 33/09 (BStB1 2016 11 S. ...) -.und vom'30. Juli 2014
-1R 74/12 (BStB1 2016 11 S. ...) - hat der BFH entschieden, dass der in § 40a Absatz 1
KAGG i. d. F. des StSenkG vom 23. Oktober 2000 enthaltene Verweis auf § 8b Absatz 2
KStG 2002 nicht zugleich die Rechtsfolge des 8 8b Absatz 3‘KStG 2002 als Rechtsgrundlage
fur die (auBerbilanzielle) Hinzurechnung eines sogenannten negativen Aktiengewinns aus der
Ruckgabe von Anteilscheinen an einem Wertpapier-Sondervermdgen zum Steuerbilanzgewinn
umfasst.

Fur die Zeitraume 2001 und 2002 betreffen die BFH-Entscheidungen zu § 40a KAGG alle
negativen Aktiengewinne, die auch von‘der STEKQ-Rechtsprechung umfasst sind. Gesonderte

Folgen ergeben sich aus der STEKO-Rechtsprechung fur die Jahre 2001 und 2002 daher nicht.

STEKO-Korrekturposten ab'dem Veranlagungszeitraum 2003*

Erfolgt keine Anderung der fiir die Investmentfonds ermittelten und bekanntgemachten Fonds-
Aktiengewinne (siehe Rz.'11), sind die im Fonds-Aktiengewinn erfassten realisierten
Verluste des Jahres 2001 (und.ggf. des'Jahres 2002, vgl. unter Rz. 24) — nach Saldierung mit
entsprechenden Gewinnen - aus der VerdauRerung von Anteilen an auslandischen
Gesellschaften ab dem Veranlagungszeitraum 2003 den in Rz. 112 des BMF-Schreibens vom
18. ‘August 2009 (a. a. O.) genannten ,,Altkursverlusten* zuzurechnen.

In Hohe dieser (zusétzlichen) ,,Altkursverluste kann der Anleger einen Korrekturposten
(STEKO-Korrekturposten) in saldierter Hohe bilden und in den Veranlagungszeitraumen
ab 2003 in Fallen der Ruckgabe, VerduRerung oder Teilwertabschreibung seine positiven
besitzzeitanteiligen Anleger-Aktiengewinne entsprechend erhéhen bzw. negative
besitzzeitanteilige Anleger-Aktiengewinne entsprechend vermindern.

Hat der Anleger seinen Anteil an dem Investmentfonds im Laufe des Jahres 2001 erworben,
sind - sofern keine Anderung der Fonds-Aktiengewinne nach Rz. 11 erfolgt - nur die
realisierten Verluste in den STEKO-Korrekturposten aufzunehmen, die nach dem Erwerb auf

1 vgl. Anwendungsregelung, Rz. 44





22

23

24

25

26
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der Ebene des Investmentfonds entstanden sind. Rz. 117 des BMF-Schreibens vom 18. August
2009 (a. a. O.) ist bei der Ermittlung und Fortfihrung des STEKO-Korrekturpostens
anzuwenden.

Der STEKO-Korrekturposten ist in saldierter Hohe bis zu einer VerduRerung oder Riickgabe
der Investmentanteile, die der Anleger im Jahre 2001 gehalten hat und die maRgeblich fir
dessen Bildung waren, ab dem Jahr 2003 fortzufuhren.

Die Berucksichtigung des STEKO-Kaorrekturpostens ist bei Anlegern von Spezial-Invest-
mentfonds und von Publikums-Investmentfonds zuldssig. Feststellungserklarungen, Ausschit-
tungsbeschlusse, Vortragsentwicklungen und Kostenaufteilungen des Investmentfonds werden
durch den STEKO-Korrekturposten nicht berthrt.

Abweichendes Wirtschaftsjahr

Hat eine ausléandische Kapitalgesellschaft, deren Aktien vom Investmentfonds gehalten
werden, ein vom Kalenderjahr abweichendes Wirtschaftsjahr, ist- wie beil inlandischen Sach-
verhalten - auf das Ende des Wirtschaftsjahresder auslandischen Kapitalgesellschaft im Jahr
2002 abzustellen. Insoweit sind bei der Bildung des STEKO-Korrekturpostens auch auf
Fondsebene realisierte Verluste des Jahres 2002 aus ausléandischen Beteiligungen zu
bertcksichtigen, die bis zum Ende des jeweiligen Wirtschaftsjahres der auslandischen
Kapitalgesellschaft im Jahre 2002 eingetreten sind.

I1l. Veranlagungszeitraum 2003

Die Urteile des BFH vom 25. Juni 2014 =1 R 33/09 — und vom 30. Juli 2014 — I R 74/12 — sind
flr die Veranlagungszeitraume 2001 und 2002 ergangen. Ab dem 1. Januar 2003 ist § 40a
Absatz 1 KAGG in.der Fassung des Korb-11-Gesetzes vom 22. Dezember 2003 (BGBI. I S.
2840) anzuwenden (8 43 Absatz 18 KAGG). Bei der Ermittlung des Fonds-Aktiengewinns
sind Gewinne.und. Verlustezu saldieren. Bei einer Riickgabe, VerauRerung oder
Teilwertabschreibung sind auf Gewinne und Verluste auf Fondsebene beim Anleger § 8b
Absatz 2 und 3 KStG (8 40a Absatz 1 Satz 2 KAGG) anzuwenden. Dies gilt auch bei einem
vom Kalenderjahr abweichenden Geschéaftsjahr auf Fonds- oder Anlegerebene.

Bei der Ermittlung des Anleger-Aktiengewinns im Jahr 2003 ist der zum Zeitpunkt des
Erwerbs zugrunde zu legende Fonds-Aktiengewinn ebenfalls zum Zeitpunkt der Verdul3erung,
Ruckgabe bzw. Bewertung des Investmentanteils nach der in diesem Zeitpunkt geltenden
Fassung des § 41 Absatz 5 KAGG zu ermitteln. Hierfur kann auf die von den
Investmentgesellschaften in den Jahren 2001 bis 2003 nach § 41 Absatz 5 KAGG ermittelten
und bekannt gegebenen Fonds-Aktiengewinne (in saldierter Hohe) zurtickgegriffen werden.
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27 § 40a Absatz 1 Satz 2 KAGG setzt eine ,,Gewinnminderung® voraus. Eine im Jahr 2003 vor-
genommene Teilwert-Abschreibung ist au3erbilanziell wieder hinzuzurechnen, ,,soweit die
Gewinnminderungen auf Beteiligungen des Wertpapier-Sondervermdgens an Korperschaften,
Personenvereinigungen oder Vermogensmassen entfallen, deren Leistungen beim Empféanger
zu den Einnahmen im Sinne des § 20 Absatz 1 Nr. 1 des Einkommensteuergesetzes gehoren*
(Anwendung des § 8b Absatz 3 KStG i. V. m. § 40a Absatz 1 Satz 2 KAGG). Dagegen haben
in den Jahren 2001 und 2002 — aufgrund von realisierten und nicht realisierten Verlusten im
Fondsvermégen - vorgenommene Teilwertabschreibungen im Jahr 2003 nicht zu einer
Gewinnminderung gefihrt und sind nicht nach § 40a Absatz 1 Satz 2 KAGG hinzuzurechnen.

28 Der Ansatz eines negativen Start-Aktiengewinns zum Zeitpunkt der Verau3erung, Riickgabe
bzw. Bewertung des Investmentanteils ab dem 1. Januar 2003 kommt dem Grunde nach nur
noch fir ,.erworbene* nicht realisierte (Kurs-)Verluste in Betracht, wenn die Investmentanteile

- bis zum 31. Dezember 2000 (fiir den Einbezug von unrealisierten Verlusten aus
auslandischen ,,Aktien*) bzw.

- bis zum 31. Dezember 2001 (fiir den Einbezug von unrealisierten Verlusten aus
inlandischen ,,Aktien‘)

angeschafft worden sind. Einzubeziehen sind nicht realisierte Verluste aus Aktien, die bereits
zum 31. Dezember 2000 (bei auslandischen Aktien) zum Aktienbestand des Fonds gehort
haben bzw. zum 31. Dezember-2001 (bei inlandischen Aktien) zum Aktienbestand des Fonds
gehort haben, am 31. Dezember 2002 noch zum Aktienbestand des Fonds gehdéren und am
31. Dezember 2002 nicht realisierte (Kurs-)Verluste aufweisen.

29 Fir den Ansatz des neu ermittelten negativen Start-Aktiengewinns der Hohe nach ist der
Umfang der unrealisierten Verluste aus Aktien zum 31.12.2002 heranzuziehen, jedoch
begrenzt auf die erworbenen unrealisierten Verluste i. S. d. Rz. 28.

30 Ist der Ansatz.erworbener nicht realisierter Verluste aus Aktien dem Grunde nach moglich,
hat der Anleger Folgendes nachzuweisen:

- Umfang der erworbenen unrealisierten Verluste aus Aktien (getrennt nach
inlandischen und auslandischen) zum Erwerbszeitpunkt

- Keine Realisierung / Umschichtung dieser Aktien bis zum 31. Dezember 2002

- Begrenzung auf die unrealisierten Verluste aus diesen Aktien zum Stichtag
31. Dezember 2002

31 Im Falle einer Bewertung der Investmentanteile mit dem niedrigeren Teilwert kommt ein
Ansatz des Fonds-Aktiengewinn zum Zeitpunkt des Erwerbs mit einem entsprechend negativen
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Wert nicht mehr in Betracht. Die Rz. 190 bis 192 des BMF-Schreibens vom 18. August 2009
(a. a. O.) sind nicht mehr anzuwenden.

32 Fallvariante 2
Abweichend vom Ausgangsfall gibt der Anleger seine Fondsanteile zum 31.12.2003 zuriick
(Ricknahmepreis 10.100). Der Anleger hat in zutreffender Hohe einen STEKO-
Korrekturposten (saldiert) in Hohe von 1.100 Euro gebildet. Aufgrund der Rechtsprechung zu
8 40a KAGG (siehe Rz. 5 — 12) und ,,STEKO* (Rz. 19 ff.) ergeben sich folgende Anderungen
bei der Ermittlung des besitzzeitanteiligen Anleger-Aktiengewinns:

Teilwertabschreibung 2001, Teilwert- Teilwert- . | Riickgabe
Teilwertabschreibung 2002, Abschrei- Abschrei= | zum
Riickgabe 2003 bung zum | bung zum | 31.12.2003
31.12:2001 | 31.12.2002
Euro Euro Euro
Fonds-Aktiengewinn (It. SV = Anleger-Aktiengewinn) -4.000 -8.200 -5.000
Korrektur um die im Fonds-Aktiengewinn 5.600 10.100

enthaltenen nicht zu berlcksichtigenden Verluste
(2001 und 2002)

Besitzzeitanteiliger Anleger-Aktiengewinn bisher (geman -5.000
Rz. 164 des BMF-Schreibens vom 18. August 2009, a. a.

0.

STEKO-Korrekturposten saldiert:(vgl. Rz. 19 ff.) 1.100
Besitzzeitanteiliger Anleger-Aktiengewinn (neu) +1.600 +1.900 -3.900
Teilwertabschreibung.in Steuerbilanz des Anlegers zum 1.500 4.300

31.12.

Dem Einkommen des Anlegers hinzuzurechnender 0 0 3.900

negativer Anleger-Aktiengewinn (neu)

bisher nach.§8b Absatz 3 KStG hinzugerechnet 1.500 4.300

bisher analog § 8 Absatz 3 InvStG vom Einkommen 950
abgezogen (siehe Ausgangssachverhalt Rz. 13)

auflerbilanzielle Abrechnung vom Einkommen des 1.500 4.300
Anlegers im Rahmen einer geanderten
Steuerfestsetzung

aulierbilanzielle Hinzurechnung zum Einkommen des 4.850
Anlegers im Rahmen einer gednderten
Steuerfestsetzung *

*pesitzzeitanteiliger Anleger-Aktiengewinn (neu) zzgl. bisheriger Hinzurechnung (3.900 + 950)
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Abweichend vom Ausgangsfall und von der Fallvariante 2 wird im Jahr 2003 eine Bewertung

vorgenommen.

Im Grundfall erfolgt eine Wertzuschreibung der Fondsanteile in der Steuerbilanz in Héhe von
900. In der Alternative 1 bleibt der Bewertungsansatz in der Steuerbilanz gegeniiber dem Jahr
2002 unveréandert. Da in beiden Féllen keine steuerbilanzielle Gewinnminderung im Jahre

2003 vorliegt, entfallt eine aullerbilanzielle Hinzurechnung (siehe Rz. 27).
In der Alternative 2 betragt der Fonds-Aktiengewinn zum 31.12.2003 -7.000. Dieser hat sich

im Jahr 2003 nur in Hohe der Teilwertabschreibung von 400 als Gewinnminderung

ausgewirkt. Diese Gewinnminderung ist nach § 40a Absatz 1 Satz 2 KAGG auRerbilanziell

hinzuzurechnen (siehe Rz. 27).

Teilwertabschreibung 2001,
Teilwertabschreibung 2002,
Bewertung 2003

Teilwert-

Teilwert-

Grundfall

Alternative 1

Alternative 2

Abschrei-

Abschrei-

bung zum

bung zum

31.12.2001

31.12.2002

Bewertung
zum
31.12.2003

Bewertung
zum
31.12.2003

Bewertung
zum
31.12.2003

Euro

Euro

Euro

Euro

Euro

Fonds-Aktiengewinn (It. SV = Anleger-
Aktiengewinn)

-4.000

-8.200

-5.000

-5.000

-7.000

Korrektur um die im Fonds-
Aktiengewinn enthaltenen nicht zu
berticksichtigenden Verluste (2001 und
2002)

5.600

10.100

Anleger-Aktiengewinn bisher (gemafi
Rz. 164 des BMF-Schreibens vom
18. August 2009,a. a. O.)

-5.000

-5.000

-7.000

STEKO-Korrekturposten saldiert

1.100

1.100

1.100

Anleger-Aktiengewinn (neu)

1.600

1.900

-3.900

-3.900

-5.900

Teilwertabschreibung in der Steuerbilanz
des Anlegers zum31.12:

1.500

4.300

400

Wertaufholung in der Steuerbilanz des
Anlegers zum 31.12.

900

Minderung des Bilanzansatzes gegeniiber
den‘histarischen AK zum jeweiligen
Bilanzstichtag

1.500

5.800

4.900

5.800

6.200

Gewinnminderung im'VVZ 2003, die im
Zusammenhang mit Anteilscheinen an
einem Wertpapier-Sondervermdgen
steht (§ 40a Absatz 1 Satz 2 KAGG)

400

Begrenzung des hinzuzurechnenden
Anleger-Aktiengewinns auf die
Auswirkung auf den Bilanzansatz
(Gewinnminderung im VZ gemaR § 40a
Absatz 1 Satz 2 KAGG)

400

Dem Einkommen des Anlegers
hinzuzurechnender negativer
besitzzeitanteiliger Anleger-
Aktiengewinn (neu)

400
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bisher nach § 8b Absatz 3 KStG 1.500 4.300 400
hinzugerechneter Anleger-Aktiengewinn

bisher analog § 8 Absatz 3 InvStG 950 950
abgerechneter Anleger-Aktiengewinn

auflerbilanzielle Abrechnung vom 1.500 4.300
Einkommen des Anlegers im Rahmen Keine
einer gednderten Steuerfestsetzung Anderung

auflerbilanzielle Hinzurechnung zum 950 950 | erforderlich
Einkommen des Anlegers im Rahmen
einer gednderten Steuerfestsetzung

1V. Veranlagungszeitraume ab dem Jahr 2004 (Anwendungsbereich des InvStG)

Ab dem Veranlagungszeitraum 2004 regelt § 8 InvStG den Umfang und Inhalt des Anleger-
Aktiengewinns. Weder § 40a KAGG noch 8 8 InvStG bestimmen auf Fondsebene den-Umfang
des beim Anleger nach § 8b KStG freizustellenden bzw. auBerbilanzméRig.hinzuzurechnenden
Betrags. Dieser bestimmt sich auf Anlegerebene im Zeitpunkt der VerauRerung oder Riickgabe
sowie im Rahmen einer Bewertung von Investmentanteilen. Hierfir ist jeweils der nach § 8
InvStG anzusetzende positive oder negative besitzzeitanteilige Anleger-Aktiengewinn zu
ermitteln. Die Ermittlung erfolgt ausgehend vom Fonds-Aktiengewinn (BMF-Schreiben vom
18. August 2009, a. a. O., Rz. 165 ff.).

Bei der Anleger-Aktiengewinnermittlung nach 8§ 8 InvStG ist als Fonds-Aktiengewinn im
Zeitpunkt der Rlckgabe, Veraulierung, Bewertung, Entnahme oder verdeckten Einlage des
Investmentanteils der ab dem 1. Januar 2004 bewertungstaglich (8 5 Absatz 2 InvStG) bzw.
zum jeweiligen Bewertungsstichtag (8 15 Absatz 1 Satz 2 InvStG) ermittelte Fonds-
Aktiengewinn eines Investmentfonds zugrunde zu legen.

Der Fonds-Aktiengewinn zum Zeitpunkt des Erwerbs ist ebenfalls zum Zeitpunkt der
VerauRerung, Rickgabe, Bewertung, Entnahme oder verdeckten Einlage des Investmentanteils
nach‘der in diesem Zeitpunkt geltenden Fassung des § 5 Absatz 2 Satz 1 InvStG zu ermitteln.
Hierbei kann auf die in den Jahren 2001 bis 2003 nach 8§ 41 Absatz 5 KAGG ermittelten
Fonds-Aktiengewinne (in saldierter Hohe) zuriickgegriffen werden, da diese nach Inhalt und
Umfang dem Fonds-Aktiengewinn im Sinne des § 5 Absatz 2 Satz 1 InvStG entsprechen. Bei
korperschaftsteuerpflichtigen Anlegern ist in Fallen der VerduRerung, Riickgabe, Bewertung,
Entnahme oder verdeckten Einlage nach dem 28. Februar 2013 der Fonds-Aktiengewinn zum
Zeitpunkt des Erwerbs nach der Rechtslage in der Fassung des Gesetzes zur Umsetzung des
EuGH-Urteils vom 20. Oktober 2011 in der Rechtssache C-284/09 zu ermitteln, d.h. ohne
Berticksichtigung von dem Anleger noch nicht zugeflossenen oder als zugeflossen geltenden
Streubesitzdividenden, die dem Investmentfonds nach dem 28. Februar 2013 zugeflossen sind
oder als zugeflossen gelten (siehe § 21 Absatz 22 Satz 5 InvStG).
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Bei der Ermittlung des besitzzeitanteiligen Anleger-Aktiengewinns ist der Fonds-Aktienge-
winn um den STEKO-Korrekturposten (vgl. Rz. 20 ff.) zu korrigieren, d. h., ein positiver
besitzzeitanteiliger Anleger-Aktiengewinn steigt oder ein negativer besitzzeitanteiliger Anle-
ger-Aktiengewinn vermindert sich.

Zur Ermittlung des Fonds-Aktiengewinns als Netto- oder als BruttogroRe wird auf Rz. 293 des
BMF-Schreibens vom 18. August 2009 (a. a. O.) verwiesen (danach ist erst fur Geschéaftsjahre
nach dem 31. Dezember 2004 die Ermittlung als Nettogrolie vorgeschrieben).

Nach § 8 Absatz 3 Satz 2 InvStG fiihrt auch der Ansatz eines Investmentanteils mit dem nied-
rigeren Teilwert dazu, dass eine Ermittlung des Anleger-Aktiengewinnszu diesem Stichtag zu
erfolgen hat. In diesen Féllen ist zu prifen, ob und ggfs. in welcher Hohe sich ein negativer
besitzzeitanteiliger Anleger-Aktiengewinn (Wertverdnderungen.der im Fonds gehaltenen
Aktien) auf den Bilanzansatz der Fondsanteile beim Anleger-ausgewirkt hat. Soweit sich der
Anleger-Aktiengewinn auf den Bilanzansatz ausgewirkt hat, ist er nach § 8b-Absatz 3 KStG
auferbilanziell hinzuzurechnen.

Hat ein Anleger auf Investmentanteile in den Jahren 2001 und 2002 Teilwertabschreibungen
vorgenommen und besteht dieser niedrigere Bilanzansatz zum ersten Bilanzstichtag, auf den

8 8 InvStG Anwendung findet, noch fort, hat eine Ermittlung des Anleger-Aktiengewinns zu
erfolgen. Soweit sich der negative Anleger-Aktiengewinn auf den Bilanzansatz ausgewirkt hat,
ist er ab dem Jahr 2004 im Rahmen der Bewertung der Investmentanteile nach § 8 Absatz 3
Satz 2 InvStG steuerwirksam auBerbilanziell hinzuzurechnen.

Fallvariante 4
Fortflhrung des Ausgangssachverhalts (Rz. 14) unter Anwendung der Rechtsprechung

RUckgabe 2006 2001 2002 2003 2004 2005 Rickgabe
2006
Euro Euro Euro Euro Euro Euro

Aktiengewinnermittlung (auRerbilanziell)
unter Anwendung der Rechtsprechung

Fonds-Aktiengewinn am 31.12. (It. SV = Anleger- -4.000 | -8.200 | -5.000 | -6.500 -6.600 -3.800
Aktiengewinn)
Korrektur um die im Fonds-Aktiengewinn 5.600 | 10.100

enthaltenen nicht zu beriicksichtigenden realisierten
+ unrealisierten Verluste

STEKO-Korrekturposten saldiert 1.100 1.100 1.100 1.100
Besitzzeitanteiliger Anleger-Aktiengewinn neu 1.600 | 1.900 | -3.900 | -5.400 -5.500 -2.700
Gewinnauswirkungen aus Teilwert-Abschreibung in der | -1.500 | -4.300 -600

Steuerbilanz

Gewinnauswirkungen aus Wertzuschreibung in der 900 1.000
Steuerbilanz im VZ
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Minderung des Steuerbilanzansatzes gegeniiber den 1.500 | 5.800 | 4.900 | 5.500 4.500
historischen AK zum jeweiligen Bilanzstichtag
Auswirkung des negativen besitzzeitanteiligen 0 0 0 | -5.400 - 4.500

Anleger-Aktiengewinns (neu) auf den Bilanzansatz
im VZ (gemé&R § 8 Absatz 3 Sétze 2 und 3 InvStG)

Besitzzeitanteiliger Anlegeraktiengewinn (neu) bei -2.700
Rickgabe (gemél § 8 Absatz 3 Satz 1 InvStG)
Korrektur des besitzzeitanteiligen Anleger- 0 0 0 0| -(-)5.400 - (-) 4.500

Aktiengewinns (neu) um den Anleger-Aktiengewinn des
Vorjahres, soweit er sich auf den Bilanzansatz
ausgewirkt hat (§ 8 Absatz 3 Satz 4 InvStG)

Differenz 0 0 0 | -5.400 +900 +1.800

Bei der Einkommensermittlung des Anlegers
anzusetzender besitzzeitanteiliger Anleger-
Aktiengewinn (neu):

- Zum Einkommen hinzuzurechnen 5.400

- Vom Einkommen abzurechnen 900 1.800

bisher nach § 8b Absatz 3 KStG hinzugerechneter 1.500 | 4.300 650
Anleger-Aktiengewinn

bisher nach § 8 Absatz 3 InvStG abgerechneter Anleger- 950 1.000 850
Aktiengewinn

auBerbilanzielle Abrechnung vom Einkommen des 1.500 | 4.300 950
Anlegers im Rahmen einer gednderten
Steuerfestsetzung

auflerbilanzielle Hinzurechnung zum Einkommen 950 4.750 100
des Anlegers im Rahmen einer geéanderten
Steuerfestsetzung

V. Anderungen bestandskréftiger Bescheide

42 Soweit die Steuerfestsetzungen flr Veranlagungszeitradume, in denen die entsprechende Wert-
aufholung als‘steuerlicher Ertrag zu werten ist, bereits bestandskréaftig sind, sind diese nach
8 174 Absatz. 4 AO zu andern.

VI. Nachweise, Verfahren

43 Die Voraussetzungen fir eine Korrektur des Anleger-Aktiengewinns in den Jahren 2001 und
2002 (Rz. 11) und fir den STEKO-Kaorrekturposten (Rz. 20) sind durch den Anleger anhand
geeigneter Unterlagen nachzuweisen. In Betracht kommen insbesondere Bestatigungen der
Kapitalverwaltungsgesellschaften, aber auch andere Nachweise. Hat die Finanzbehorde
Zweifel an der Richtigkeit der Bestétigung, kann sie zusatzliche Unterlagen anfordern.

VII. Anwendungsregelung
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44 Dieses Schreiben ist in allen Féallen anzuwenden, in denen noch keine bestandskréftige
Steuerfestsetzung oder gesonderte und ggf. einheitliche Feststellung vorliegt. In Fallen, in
denen im Veranlagungszeitraum 2003 oder in nachfolgenden Veranlagungszeitrdumen ein
STEKO-Korrekturposten zu beriicksichtigen ist, ist dieser gemaR Rz. 19 ff. in saldierter Hohe
zu berlcksichtigen. Bis zu einer abschlieRenden Klarung der Frage, ob der STEKO-
Korrekturposten in saldierter oder in unsaldierter Hohe zu bilden ist, ist iber einschléagige
Einspruche noch nicht abschlieRend zu entscheiden, aber eine Teilabhilfe durch
Berlcksichtigung des saldierten Korrekturposten zu gewahren.

45 Das BMF-Schreiben vom 1. Februar 2011 (BStBI I S. 201) wird aufgehoben.
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BUNDESFINANZHOF Urteil vom 25.11.2015, 1l R 64/08

Anwendbarkeit von § 16 Abs. 2 Nr. 1 GrEStG auf Erwerbsvorgénge nach § 1 Abs. 3 GrEStG - Rickabwicklung des
Kaufvertrages Uber eine Anteilsiibertragung - Nichtanzeige eines Erwerbsvorgangs aus Unkenntnis

Tenor

Die Revision der Klagerin gegen das Urteil des Finanzgerichts Miinster vom 17. September 2008 8 K 4809/06 GrE
wird als unbegriindet zuriickgewiesen.
Die Kosten des Revisionsverfahrens hat die Klagerin zu tragen.

Tatbestand

1 |. Die Klagerin und Revisionsklagerin (Kl&gerin), eine GmbH, kaufte mit privatschriftlichem Vertrag vom
18. Dezember 2002 von ihrer Alleingesellschafterin, einer AG, den einzigen Geschéftsanteil an einer weiteren
GmbH (GmbH 2), die Eigentimerin eines unbebauten und eines bebauten Grundstiicks war. Die Abtretung
des Geschéftsanteils wurde am 19. Dezember 2002 durch einen Schweizer Notar 6ffentlich beurkundet.

2  Der seinerzeitige Geschaftsfuhrer der Klagerin zeigte den Erwerb des Geschéftsanteils bei einer persdnlichen
Vorsprache am 5. Marz 2003 beim Sachbearbeiter der Grunderwerbsteuerstelle des Beklagten und
Revisionsbeklagten (Finanzamt --FA--) und ferner mit Schreiben vom 6. M&rz 2003 an.

3  Die Klagerin und die AG hoben durch privatschriftlichen Vertrag vom 5. Marz 2003 den Kaufvertrag vom
18. Dezember 2002 auf. Die Ruckubertragung des erworbenen GmbH-Anteils auf die AG wurde am 6. Marz
2003 durch den Schweizer Notar 6ffentlich beurkundet und dem FA kurz darauf angezeigt. Den Kaufpreis
hatte die Klagerin noch nicht entrichtet.

4  Das FA setzte die Grunderwerbsteuer fir den Kauf des GmbH-Anteils nach Durchflhrung einer
Auflenprifung durch Bescheid vom 8. Mai 2006 fest, und zwar auf der Grundlage der Grundstickswerte, die
es gemal § 8 Abs. 2 Satz 1 Nr. 3 des Grunderwerbsteuergesetzes in der fur den Streitfall geltenden Fassung
(GrEStG) i.V.m. § 138 Abs. 3 des Bewertungsgesetzes in der im Jahr 2002 mafligebenden Fassung (BewG)
gesondert festgestellt hatte. Fur das bebaute Grundstiick hatte das FA den Grundbesitzwert nach § 147
BewG auf 3.154.500 EUR und flr das unbebaute Grundstiick gemaf § 145 BewG auf 84.000 EUR
festgestellt. Der Einspruch blieb erfolglos.

5  Das Finanzgericht (FG) wies die Klage ab und fiihrte zur Begriindung seines in Entscheidungen der
Finanzgerichte 2008, 1996 verdffentlichten Urteils aus, der Erwerb des Anteils an der GmbH 2 durch die
Klagerin aufgrund des Kaufvertrags vom 18. Dezember 2002 unterliege gemal § 1 Abs. 3 Nr. 3 GrEStG der
Grunderwerbsteuer. Die Aufhebung des Kaufvertrags und die Rickibertragung des Geschéaftsanteils an der
GmbH 2 stiinden der Steuerfestsetzung nicht entgegen. § 16 Abs. 2 GrEStG sei zwar auf die
Ruckubertragung von Gesellschaftsanteilen entsprechend anwendbar. Eine Abstandnahme von der
Steuerfestsetzung gemaf § 16 Abs. 2 GrEStG scheide aber nach § 16 Abs. 5 GrEStG aus, weil die Klagerin
den Erwerbsvorgang erst nach Ablauf der in § 19 Abs. 3 GrEStG bestimmten Frist von zwei Wochen und
somit nicht ordnungsgeman angezeigt habe. Der Notar habe keine Anzeige erstattet. Unerheblich sei, dass
die Klagerin nach ihren Angaben erst Anfang Méarz 2003 Kenntnis von der Steuerpflicht des Erwerbsvorgangs
erlangt habe.

6  Auf Vertrauensschutz kénne sich die Klagerin nicht berufen. Der Steuerfestsetzung stiinden die Grundsétze
von Treu und Glauben auch dann nicht entgegen, wenn man von dem von der Klagerin behaupteten Inhalt
des Gesprachs vom 5. Marz 2003 zwischen ihrem seinerzeitigen Geschéaftsfiihrer und dem Sachbearbeiter
der Grunderwerbsteuerstelle des FA ausgehe. Selbst wenn der Sachbearbeiter dabei die Ansicht vertreten
hatte, bei einer Rickabwicklung des Erwerbsvorgangs entfalle die Festsetzung von Grunderwerbsteuer, sei
dies fur das FA nicht verbindlich, weil nicht der Sachbearbeiter, sondern nur der Sachgebietsleiter als
abschlielend Zeichnungsberechtigter oder der Vorsteher des FA zu einer entsprechenden Zusicherung mit
Bindungswirkung in der Lage gewesen waren. Unerheblich sei auch, dass das FA die Grunderwerbsteuer
nicht alsbald nach der Erstattung der Anzeige, sondern erst nach der Aul3enpriifung festgesetzt habe. Das FA
habe die gesetzliche Festsetzungsfrist ausnutzen dirfen.

7 Mit der Revision rlgt die Klagerin zum einen Verletzung des § 16 GrEStG. Aufgrund der Rickgangigmachung
des Erwerbsvorgangs habe die Grunderwerbsteuer nicht festgesetzt werden dirfen. Dabei sei unerheblich,
dass die Anzeige des Erwerbsvorgangs nicht innerhalb der Zweiwochenfrist erfolgt sei. Insoweit fiihre die
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Versaumung der Anzeigefrist aufgrund der vom Bundesfinanzhof (BFH) in seinen Beschlissen vom

20. Januar 2005 11 B 52/04 (BFHE 208, 456, BStBI Il 2005, 492) und vom 17. Méarz 2006 1l B 157/05 (BFH/NV
2006, 1341) entwickelten Rechtsgrundsatze aus Vertrauensschutzgriinden zur Nichtanwendung des § 16
Abs. 5 GrEStG. Des Weiteren flihre die Bemessung der Grunderwerbsteuer nach dem Wert der
Gegenleistung (§ 8 Abs. 1 GrEStG) bzw. nach den Grundbesitzwerten (§ 8 Abs. 2 GrEStG) zu einer
verfassungswidrigen Belastungsungleichheit.

Die Klagerin beantragt, die Vorentscheidung, die Einspruchsentscheidung vom 11. Oktober 2006 und den
Grunderwerbsteuerbescheid vom 8. Mai 2006 aufzuheben.

Das FA beantragt, die Revision als unbegrindet zurlickzuweisen.

Der BFH hat durch Beschluss vom 2. Marz 2011 Il R 64/08 (BFH/NV 2011, 1009) das Verfahren ausgesetzt
und die Entscheidung des Bundesverfassungsgerichts (BVerfG) dartiber eingeholt, ob § 11 GrEStG in der im
Jahre 2002 geltenden Fassung mit Art. 3 Abs. 1 des Grundgesetzes (GG) insofern unvereinbar ist, als er die
Beteiligten an Erwerbsvorgangen i.S. des § 8 Abs. 2 GrEStG, fur die die (Ersatz-)
Steuerbemessungsgrundlage nach § 138 Abs. 3 BewG in der im Jahre 2002 geltenden Fassung zu ermitteln
ist, mit einheitlichen Steuersatzen belastet.

Das BVerfG hat durch Beschluss vom 23. Juni 2015 1 BvL 13/11 und 14/11 (BStBI 11 2015, 871) Uber die
Vorlage dahingehend entschieden, dass § 8 Abs. 2 GrEStG i.d.F. des Jahressteuergesetzes 1997 vom

20. Dezember 1996 (BGBI | 1996, 2049) sowie in allen seitherigen Fassungen mit Art. 3 Abs. 1 GG
unvereinbar ist. Das bisherige Recht ist bis zum 31. Dezember 2008 weiter anwendbar. Der Gesetzgeber ist
verpflichtet, spatestens bis zum 30. Juni 2016 rickwirkend zum 1. Januar 2009 eine Neuregelung zu treffen.

Entscheidungsgriinde

I1. Die Revision ist unbegriindet und war daher zuriickzuweisen (§ 126 Abs. 2 der Finanzgerichtsordnung
--FGO--).

1. Der Erwerbsvorgang unterliegt nach § 1 Abs. 3 Nr. 3 GrEStG der Grunderwerbsteuer.

a) Gehdrt zum Vermdgen einer Gesellschaft ein inlandisches Grundstiick, so unterliegt gemaR § 1 Abs. 3
Nr. 3 GrEStG ein Rechtsgeschaft, das den Anspruch auf Ubertragung unmittelbar oder mittelbar von
mindestens 95 % der Anteile der Gesellschaft begriindet, der Grunderwerbsteuer. Das Gesetz fingiert dabei
--zivilrechtlich nicht vorhandene-- grundstiicksbezogene Erwerbsvorgange und tragt damit dem Umstand
Rechnung, dass demjenigen, der mindestens 95 % der Anteile an einer grundbesitzenden Gesellschaft
erwirbt, eine dem zivilrechtlichen Eigentum an einem Grundstiick vergleichbare Rechtszustandigkeit an dem
Gesellschaftsgrundstiick zuwachst. Es geht dabei nicht um die Besteuerung gesellschaftsrechtlicher
Vorgange (BFH-Urteil vom 19. Dezember 2007 Il R 65/06, BFHE 220, 542, BStBI 11 2008, 489).

b) Der Kaufvertrag vom 18. Dezember 2002 unterliegt demgemal der Grunderwerbsteuer nach § 1 Abs. 3
Nr. 3 GrEStG, da der Klagerin aufgrund des Vertrags ein Anspruch auf Ubertragung des einzigen
Geschaftsanteils an der grundbesitzenden GmbH 2 zustand. Unerheblich ist, dass die AG beim Abschluss
des Kaufvertrags Alleingesellschafterin der Klagerin war. Die zivilrechtliche Selbstéandigkeit der an dem
Erwerbsvorgang beteiligten Kapitalgesellschaften wurde dadurch nicht berthrt. Rechtsvorgange i.S. von § 1
GrEStG zwischen selbstandigen Personen sind notwendigerweise mit einem Rechtstrdgerwechsel verbunden
und erfullen damit die Voraussetzungen der Steuerbarkeit nach dieser Vorschrift. Dies gilt auch fiir die
Ubertragung aller Anteile an einer Gesellschaft mit Grundbesitz. Die Besteuerung nach § 1 Abs. 3 Nr. 3
GrEStG ist daher nicht ausgeschlossen, wenn der alle Anteile an einer Gesellschaft Ubertragende zugleich
Alleingesellschafter der die Anteile erwerbenden Gesellschaft ist (BFH-Urteile vom 31. Marz 2004 11 R 54/01,
BFHE 205, 314, BStBI Il 2004, 658; vom 1. Dezember 2004 Il R 10/02, BFH/NV 2005, 1365, und vom

29. Februar 2012 Il R 57/09, BFHE 237, 244, BStBI 11 2012, 917).

2. Bemessungsgrundlage der Grunderwerbsteuer ist gemal § 8 Abs. 2 Satz 1 Nr. 3 GrEStG in den Fallen des
§ 1 Abs. 3 GrEStG der Wert i.S. des § 138 Abs. 2 oder 3 BewG. Diese Vorschriften sind nach dem Beschluss
des BVerfG in BStBI Il 2015, 871 auf Besteuerungssachverhalte, fir die die Grunderwerbsteuer --wie im
Streitfall-- bis zum 31. Dezember 2008 entstanden ist, weiter anwendbar. Rechtliche Bedenken gegen die
Hohe der festgesetzten Grunderwerbsteuer bestehen nicht und werden auch von der Kl&gerin nicht geltend
gemacht.

3. Die Steuerfestsetzung hatte nicht deshalb zu unterbleiben, weil die Klagerin und die AG den Kaufvertrag
vom 18. Dezember 2002 wieder aufgehoben und die Riickiibertragung des Geschéaftsanteils an der GmbH 2
vorgenommen haben. Aufgrund der vollstdndigen Aufhebung und Riickabwicklung des urspriinglichen
Erwerbsvorgangs sind zwar die Voraussetzungen des § 16 Abs. 2 Nr. 1 GrEStG erfiillt. Dies steht aber
gemal § 16 Abs. 5 GrEStG der Steuerfestsetzung nicht entgegen, weil es an einer ordnungsgemafen
Anzeige des Erwerbsvorgangs fehlt.
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18 a) Erwirbt der VerauRRerer das Eigentum an dem veraufRerten Grundstiick zuriick, so wird nach § 16 Abs. 2
Nr. 1 GrEStG auf Antrag sowohl fir den Rickerwerb als auch fiir den vorausgegangenen Erwerbsvorgang die
Steuer nicht festgesetzt oder die Steuerfestsetzung aufgehoben, wenn der Riickerwerb innerhalb von zwei
Jahren seit der Entstehung der Steuer fir den vorausgegangenen Erwerbsvorgang stattfindet. Diese
Vorschrift betrifft Giber ihnren Wortlaut hinaus nicht nur den Riickerwerb des Eigentums an einem veraulRerten
Grundstuck, sondern auch Erwerbsvorgange nach § 1 Abs. 3 GrEStG. Dies folgt aus § 16 Abs. 5 GrEStG,
wonach § 16 Abs. 1 bis 4 GrEStG nicht gilt, wenn einer der in § 1 Abs. 2, 2a und 3 GrEStG bezeichneten
Erwerbsvorgange riickgangig gemacht wird, der nicht ordnungsgeman angezeigt worden war. Diese
Regelung setzt die grundsatzliche Anwendbarkeit der Beglinstigungsvorschrift des § 16 GrEStG auch auf § 1
Abs. 3 GrEStG voraus (BFH-Urteile vom 11. Juni 2013 Il R 52/12, BFHE 241, 419, BStBI 11 2013, 752; vom
20. Januar 2015 1l R 8/13, BFHE 248, 252, BStBI 11 2015, 553).

19 b) Der Anwendung des § 16 Abs. 2 Nr. 1 GrEStG steht aber § 16 Abs. 5 GrEStG entgegen, da weder der
Notar noch die Klagerin oder die AG den Erwerbsvorgang vom 18. Dezember 2002 ordnungsgemafn
angezeigt haben.

20 aa) Nach § 16 Abs. 5 GrEStG gelten die Vorschriften der Abs. 1 bis 4 des § 16 GrEStG nicht, wenn einer der
in § 1 Abs. 2, 2a und 3 GrEStG bezeichneten Erwerbsvorgange rickgangig gemacht wird, der nicht
ordnungsgemalf angezeigt war (§§ 18, 19 GrEStG). § 16 Abs. 5 GrEStG dient der Sicherung der
Anzeigepflichten aus §§ 18 und 19 GrEStG und wirkt dem Anreiz entgegen, durch Nichtanzeige einer
Besteuerung der in dieser Vorschrift genannten Erwerbsvorgange zu entgehen (BFH-Beschluss in BFHE 208,
456, BStBI 1 2005, 492, und BFH-Urteil vom 3. Marz 2015 Il R 30/13, BFHE 249, 212, BStBI Il 2015, 777).
Insbesondere soll die Vorschrift den Beteiligten die Méglichkeit nehmen, einen dieser Erwerbsvorgadnge ohne
weitere steuerliche Folgen wieder auftheben zu kénnen, sobald den Finanzbehdrden ein solches Geschaft
bekannt wird (BFH-Beschluss vom 11. Marz 2011 1l B 152/10, BFH/NV 2011, 1008; BFH-Urteil in BFHE 249,
212, BStBI 11 2015, 777). Soweit eine Anzeigepflicht sowohl nach § 18 GrEStG als auch nach § 19 GrEStG
besteht, ist den Zwecken des § 16 Abs. 5 GrEStG schon dann genigt, wenn nur einer der
Anzeigeverpflichteten seiner Anzeigepflicht ordnungsgemal nachkommt (BFH-Urteile vom 18. April 2012
IR 51/11, BFHE 236, 569, BStBI 11 2013, 830, und in BFHE 249, 212, BStBI Il 2015, 777).

21 bb) Unter Berlcksichtigung dieses Normzwecks ist eine Anzeige i.S. des § 16 Abs. 5 GrEStG
ordnungsgemalfd, wenn der Vorgang innerhalb der in § 18 Abs. 3 und § 19 Abs. 3 GrEStG vorgesehenen
Anzeigefristen dem Finanzamt in einer Weise bekannt wird, dass es die Verwirklichung eines Tatbestands
nach § 1 Abs. 2, 2a und 3 GrEStG prifen kann. Dazu muss die Anzeige die einwandfreie Identifizierung von
Veraulerer, Erwerber und Urkundsperson (§ 20 Abs. 1 Nr. 1 und Nr. 6 GrEStG) sowie der grundbesitzenden
Gesellschaft (§ 20 Abs. 2 GrEStG) ermdglichen; ferner miissen der Anzeige in der Regel die in § 18 Abs. 1
Satz 2 bzw. § 19 Abs. 4 Satz 2 GrEStG genannten Abschriften beigefiigt werden (BFH-Beschluss in BFHE
208, 456, BStBI 1l 2005, 492; BFH-Urteil in BFHE 249, 212, BStBI Il 2015, 777 Rz 24). Die innerhalb der
Anzeigefrist zu erstattende Anzeige muss danach nicht in jeder Hinsicht den Anforderungen der §§ 18 und 19
i.V.m. § 20 GrEStG genugen. Vielmehr kénnen in der Anzeige noch fehlende Angaben innerhalb einer vom
Finanzamt zu setzenden angemessenen Frist nachgereicht werden. Dazu bedarf es eines innerhalb der
Anzeigefrist zu stellenden Fristverlangerungsantrags.

22 cc) Die Anzeigepflicht der Beteiligten ist nicht davon abhéangig, ob und inwieweit sie die durch einen
Rechtsvorgang ausgeldste Grunderwerbsteuerpflicht erkannt haben bzw. wussten, dass insoweit eine
Anzeigepflicht bestand (BFH-Urteil vom 12. Juni 1996 Il R 3/93, BFHE 180, 474, BStBI Il 1996, 485; BFH-
Beschluss in BFHE 208, 456, BStBI 11 2005, 492).

23 dd) Nach Ablauf der Anzeigefrist kommt eine riickwirkende Fristverlangerung (§ 109 Abs. 1 Satz 2 der
Abgabenordnung --AO--) zur erstmaligen Erstattung der Anzeige nicht in Betracht.

24 ee) Die Klagerin hat danach ihre Anzeigepflichten nicht ordnungsgeman erfiillt, so dass die Anwendung des
§ 16 Abs. 2 Nr. 1 GrEStG im Streitfall ausgeschlossen ist. Die Klagerin hat den Erwerbsvorgang aufgrund des
Vertrags vom 18. Dezember 2002 der Grunderwerbsteuerstelle des FA entgegen ihrer Pflicht aus § 19 Abs. 1
Satz 1 Nr. 6 oder 7 i.V.m. § 13 Nr. 1 GrEStG nicht angezeigt. Die Anzeige der Klagerin wurde auch nicht
durch eine den gesetzlichen Anforderungen entsprechende Anzeige des Notars (§ 18 Abs. 2 Satz 2 GrEStG)
ersetzt.

25 Fur die Anwendung des § 16 Abs. 5 GrEStG ist es unerheblich, dass die Klagerin die Steuerpflicht des
Erwerbsvorgangs und die Anzeigepflicht --wie von ihr vorgetragen-- nicht gekannt hat. Eine Wiedereinsetzung
in den vorigen Stand (§ 110 AO) wegen der Fristversdumnis schiede auch dann aus, wenn bei Versdumung
der Frist zur Anzeige nach § 19 Abs. 3 GrEStG Uberhaupt eine Wiedereinsetzung in den vorigen Stand in
Betracht kdme (vgl. dazu BFH-Beschluss in BFHE 208, 456, BStBI 11 2005, 492). Der Klagerin ware ndmlich
anzulasten, sich keine Kenntnis tber die Steuer- und Anzeigepflicht verschafft zu haben (vgl. BFH-Beschluss
in BFHE 208, 456, BStBI |1 2005, 492).

26 (1) Im Streitfall kann auch nicht ausnahmsweise aus Vertrauensschutzgriinden von der Anwendung des § 16
Abs. 5 GrEStG abgesehen werden. Zwar hat es der Senat in dem Fall des BFH-Beschlusses in BFHE 208,
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456, BStBI 11 2005, 492, in dem von dem Anteilserwerb eine Vielzahl von Grundstiicken in zwei
Bundeslandern betroffen war, im einstweiligen Rechtsschutzverfahren bei summarischer Prifung fur rechtlich
maoglich gehalten, § 16 Abs. 5 GrEStG auf vor der Veréffentlichung dieses Beschlusses verwirklichte
Erwerbsvorgange nicht anzuwenden. Vorliegend ist eine solche Fallgestaltung jedoch nicht gegeben, weil von
dem Erwerbsvorgang lediglich zwei in demselben Finanzamtsbezirk gelegene Grundstiicke betroffen waren
und es der Klagerin ohne weiteres moglich gewesen ware, eine den gesetzlichen Anforderungen
entsprechende Anzeige fristgerecht zu erstatten.

(2) Eine Nichtanwendung des § 16 Abs. 5 GrEStG aus Vertrauensschutzgriinden rechtfertigt sich auch nicht
aus dem Vorbringen der Kl&gerin, sie habe --entsprechend der im BFH-Beschluss in BFH/NV 2006, 1341
getroffenen Aussage-- die Anzeige jedenfalls bis zum Ergehen des angefochtenen
Grunderwerbsteuerbescheids und vor dem Abschluss des Aufhebungsvertrags nachgeholt. Angesichts des
klaren Wortlauts des § 16 Abs. 5 GrEStG rechtfertigt eine solche Anzeige fur sich allein noch nicht die
Gewahrung von Vertrauensschutz. Eine Ausdehnung des im BFH-Beschluss in BFHE 208, 456, BStBI 1|
2005, 492 gewahrten und auf die Besonderheiten der dort zugrunde liegenden Sachverhaltsgestaltung
abgestellten Vertrauensschutzes auf sémtliche Falle, in denen die Nichtanzeige eines Erwerbsvorgangs i.S.
des § 1 Abs. 3 GrEStG allein auf Unkenntnis eines Beteiligten Uber die Anzeigepflicht beruht und der
ordnungsgemalien Anzeigeerstattung keine sonstigen tatsachlichen Hindernisse entgegenstanden,
Uberschreitet die aus Art. 20 Abs. 3 GG herzuleitenden Grenzen der richterlichen Auslegungsbefugnis fir

§ 16 Abs. 5 GrEStG. Solches ist der Fall, wenn die Rechtsprechung sich an die Stelle des Gesetzgebers
setzt, indem die Auslegung zu einem Ergebnis fihrt, das in Widerspruch steht zu dem auslegungsfahigen und
auslegungsbedirftigen Wortlaut der gesetzlichen Vorschrift, ihrer Systematik und ihrem erkennbaren Sinn
(vgl. BVerfG-Beschllisse vom 27. Dezember 1991 2 BvR 72/90, BStBI Il 1992, 212, und vom 22. Dezember
1992 1 BvR 1333/89, Deutsches Steuerrecht 1993, 603).

c¢) Ein Anspruch auf Nichtfestsetzung der Steuer kann auch nicht aus dem Gesprach vom 5. Marz 2003
zwischen dem damaligen Geschéftsfihrer der Kldgerin und dem Sachbearbeiter bei der
Grunderwerbsteuerstelle des FA hergeleitet werden.

Es war zwar bereits vor der Einfihrung des § 89 Abs. 2 AO durch Art. 18 Nr. 1 Buchst. b des
Féderalismusreform-Begleitgesetzes vom 5. September 2006 (BGBI | 2006, 2098) anerkannt, dass die
Finanzbehdrden neben der gesetzlich geregelten Auskunft im Anschluss an eine AuRenprifung (§§ 204 bis
207 AO) auch in anderen Fallen Auskinfte mit bindender Wirkung (Zusagen) erteilen konnten.
Bindungswirkung entfalteten solche Zusicherungen aber nur, wenn sie der flir die spatere Entscheidung im
Verwaltungsverfahren zustandige Beamte oder der Vorsteher der Finanzbehtrde abgegeben hatte. Dabei
war als zustandiger Beamter nicht der Sachbearbeiter, sondern der abschlielend Zeichnungsberechtigte,
also in der Regel der Sachgebietsleiter, anzusehen (BFH-Urteile vom 13. Dezember 1989 X R 208/87, BFHE
159, 114, BStBI 11 1990, 274, und vom 26. November 1997 Il R 109/93, BFH/NV 1998, 808; BFH-Beschlisse
vom 9. Dezember 2004 VII B 129/04, BFH/NV 2005, 663, und vom 19. Januar 2007 IV B 51/05, BFH/NV
2007, 1089).

Da der Sachbearbeiter, mit dem der damalige Geschéftsflhrer der Klagerin gesprochen hat, nach den
Feststellungen des FG (§ 118 Abs. 2 FGO) nicht zeichnungsberechtigt war, konnten etwaige von ihm
gegebene Auskiinfte keine Bindungswirkung entfalten, und zwar auch dann nicht, wenn der Geschaftsflihrer
den Sachbearbeiter fir den zustandigen Auskunftsbeamten halten konnte (BFH-Urteil in BFHE 159, 114,
BStBI 11 1990, 274; BFH-Beschluss in BFH/NV 2007, 1089).

d) Der Steueranspruch ist weder verjahrt noch verwirkt.

Die nach § 169 Abs. 2 Satz 1 Nr. 2 AO vier Jahre betragende Festsetzungsfrist begann gemaf § 170 Abs. 2
Satz 1 Nr. 1 AO mit Ablauf des Jahres 2003, in dem die Klagerin die Anzeige erstattete, und war somit bei
Erlass des Bescheids vom 8. Mai 2006 noch nicht abgelaufen.

Es lag auch kein Verhalten des FA vor, das bei objektiver Auslegung den eindeutigen Schluss zulieR, es
werde die Grunderwerbsteuer nicht festsetzen. Dem Vorbringen der Klagerin I&sst sich zudem nicht
entnehmen, dass sie sich im Vertrauen auf die Nichtfestsetzung der Grunderwerbsteuer entsprechend
eingerichtet --nicht nur gedanklich eingestellt-- habe, so dass ihr wegen der von ihr getroffenen oder
unterlassenen MalRnahmen oder Vorkehrungen die Zahlung der festgesetzten Grunderwerbsteuer nicht mehr
zugemutet werden kénnte.

4. Die Kostenentscheidung beruht auf § 135 Abs. 2 FGO.
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