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OECD: Matching-Datenbank zum Multilateralen Instrument 

In unserem TAX WEEKLY # 23/2017 berichteten wir über die „Signing Cere-

mony“ zum Multilateralen Instrument in Paris und die deutsche Auswahlentschei-

dung.  

Diese Woche ist die OECD mit der MLI-Matching-Datenbank online gegangen. 

Die Datenbank hat das Ziel, einen Überblick über Auswirkungen auf einzelne 

Doppelbesteuerungsabkommen zu geben. Hierzu werden die MLI-Positionen von 

jeweils zwei auszuwählenden Unterzeichner-Staaten auf Übereinstimmungen 

verglichen.  

Das Tool ist eine vorläufige (Beta) Version. Die OECD begrüßt Kommentare und 

Anregungen der Öffentlichkeit zur Entwicklung verbesserter Versionen.  

Weitere Informationen zur Datenbank (inkl. einem Haftungsausschluss) finden 

sich in einem Benutzerhandbuch. Ebenso wurden ein Überblick über die Schritte 

zur Anwendung des MLI sowie ein Flowchart zur Anwendung einzelner Regelun-

gen veröffentlicht.  

 

OECD: Veröffentlichung des Entwurfs eines Updates 2017 zum OECD-

Musterabkommen sowie zum Musterkommentar  

Die OECD hat zudem den umfangreichen Entwurf eines Updates 2017 zum 

OECD-Musterabkommen sowie zum Musterkommentar veröffentlicht und ermög-

licht die Kommentierung zu den Abschnitten des Updates, zu denen nicht bereits 

im Rahmen des BEPS-Projekts eine Konsultation stattgefunden hat. Hierbei han-

delt es sich um: 

 Änderungen an Ziffer 13 des Kommentars zu Art. 4 zum Begriff „permanent 

home available“ für Zwecke der Tie-Breaker Rule, 

 Änderungen an den Ziffern 17 und 19 des Kommentars zu Art. 4 zum Begriff 

des „habitual abode“ ebenfalls für Zwecke der Tie-Breaker-Rule, 

 die Ergänzung einer neuen Ziffer 1.1 im Kommentar zu Art. 5, wonach eine 

Registrierung für Umsatzsteuerzwecke für sich genommen irrelevant für die 

Anwendung und Interpretation der Betriebsstättendefinition ist, sowie 

 die Streichung der Parenthese „(other than a partnership)“ in Art. 10 Abs. 2a) 

des Musterabkommens zur Anwendung des reduzierten Quellensteuersatzes 

im Zusammenhang mit transparent besteuerten Gesellschaften. 

 

OECD: Veröffentlichung der Transfer Pricing Guidelines for Multinational 

Enterprises and Tax Administrations in einer neuen Ausgabe (2017)  

Am 10.07.2017 wurden die OECD-Verrechnungspreisrichtlinien für multinationale 

Unternehmen und Steuerverwaltungen („OECD Transfer Pricing Guidelines for 

Multinational Enterprises and Tax Administrations“) von der OECD in einer neuen 

Ausgabe (2017) veröffentlicht. Die OECD-Richtlinien stellen die Grundlagen der 

http://www.oecd.org/ctp/treaties/mli-matching-database.htm
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OECD zur Anwendung des Fremdvergleichsgrundsatzes sowie der Dokumentati-

on von Verrechnungspreisen dar.  

Die Ausgabe 2017 ist vor allem eine Umsetzung der aus dem BEPS-Projekt der 

OECD/G20 resultierenden Änderungen und stellt eine Konsolidierung aller Ände-

rungen in einem vollumfänglichen Bericht dar. Im Einzelnen wurden folgende Ka-

pitel wie folgt überarbeitet:  

 Die Änderungen beinhalten eine umfangreiche Einarbeitung der BEPS-

Maßnahmen 8-10, um die Verrechnungspreise und Verrechnungspreisprozes-

se mit der Wertschöpfung in Einklang zu bringen. Auch die BEPS-Maßnahme 

13 wurde eingearbeitet, um die dreiteilige Verrechnungspreisdokumentation, 

bestehend aus Stammdokumentation ( „Master File“), landesspezifischer, un-

ternehmensbezogener Dokumentation („Local File“) und dem länderbezoge-

nen Bericht multinationaler Unternehmensgruppen („Country-by-Country Re-

port“), einzuführen. Diese einzelnen Änderungen haben insbesondere die Ka-

pitel I, II, V, VI, VII und VIII der Leitlinien geändert. 

 Die aktualisierten Leitlinien enthalten auch Änderungen des Kapitels IX, um 

die Empfehlungen zu Funktionsverlagerungen ( „Business Restructurings“) 

anzupassen, die mit den BEPS-Maßnahmen 8-10 und 13 einhergehen. 

 Darüber hinaus wurden die Empfehlung zu „Safe-Harbor“ Regelungen in Kapi-

tel IV der Richtlinien überarbeitet. 

 Im verbleibenden Teil der Richtlinien wurden insbesondere Änderungen zur 

Sicherstellung der Konsistenz mit den geänderten Kapiteln vorgenommen. 

 

Zudem enthält die Ausgabe 2017 der Verrechnungspreisrichtlinien die überarbei-

teten Empfehlungen des OECD-Rates zur Ermittlung der Verrechnungspreise 

zwischen verbundenen Unternehmen. In den überarbeiten Empfehlungen stellt 

der Rat die Notwendigkeit der Bekämpfung von BEPS erneut dar und weißt auf 

das „Inclusive Framework on BEPS“ hin. Dabei handelt es sich um ein neues 

Gremium, an dem Industrie-, Schwellen- und Entwicklungsländer gleichberechtigt 

zur gemeinsamen Diskussion von BEPS teilnehmen können. 

 

OECD: Neue Diskussionsentwürfe – “Additional Guidance on Attribution of 

Profit to PEs” und “Revised Guidance on Profit Splits”  

Vor fast genau einem Jahr, am 04.07.2016, waren zu den beiden Themen Be-

triebsstätten-Gewinnermittlung (im Zusammenhang mit BEPS-Aktionspunkt 7) 

und Transaktionsbezogene Gewinnaufteilungs-Methode (im Zusammenhang mit 

BEPS Aktionspunkt 8-10) bereits zwei Diskussionsentwürfe veröffentlicht worden 

(vgl. TAX WEEKLY # 27/2016). Diese wurden aufgrund der Vielzahl an Kommen-

tierungen zwischenzeitlich stark überarbeitet. Am 22.06.2017 hat die OECD nun 

die zwei neuen Diskussionsentwürfe (Additional Guidance on Attribution of Profits 

to Permanent Establishments und Revised Guidance on Profit Splits) veröffent-

licht und wiederum um Stellungnahme gebeten. Die Frist zur Einsendung der 

Kommentierungen läuft in beiden Fällen bis zum 15.09.2017. Zum Thema Ge-
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winnermittlung für Betriebsstätten ist darüber hinaus im November 2017 eine öf-

fentliche Anhörung in Paris geplant. 

 

EU-Parlament: Annahme weiterer Änderungsanträge – Beschränkung der 

Ausnahmen zur Offenlegung des Country-by-Country-Reporting 

Durch das sog. öffentliche Country-by-Country-Reporting (öffentliches CbCR) sol-

len europäische Konzerne verpflichtet werden, ihre wirtschaftlichen Aktivitäten in 

jedem einzelnen Land offenzulegen. Das öffentliche CbCR hat zum Ziel, die 

Steuertransparenz zu verbessern, so dass sich die Öffentlichkeit ein Bild davon 

machen kann, welche Steuern multinationale Unternehmen wo zahlen. Es ist da-

rauf ausgelegt, hart gegen die Steuervermeidung von Unternehmen durchzugrei-

fen. Diese kosten die EU-Länder nach Angaben der Europäischen Kommission 

geschätzt 50 bis 70 Mrd. Euro pro Jahr an verlorenen Steuereinnahmen 

Die Pflicht zur Veröffentlichung des CbCR Reports ist auf Europäischer Ebene 

weiter in Diskussion. Nach dem aktuellen Richtlinienvorschlag müssten multinati-

onale Unternehmen mit einem weltweiten Umsatz ab 750 Mio. Euro ihre Steuer-

informationen in jedem Steuergebiet, in dem sie tätig sind, in einem Standardfor-

mular veröffentlichen. Diese Daten wären dann über die Firmenwebseite frei er-

hältlich. Das Unternehmen müsste seinen Bericht auch in ein öffentliches von der 

Kommission verwaltetes Register einstellen. 

Den aktuellen Richtlinienvorschlag hat das Europäische Parlament in der Sitzung 

am 04.07.2017 mit Änderungen angenommen. Die Änderungsanträge enthalten 

Beschränkungen hinsichtlich der Ausnahmen für Unternehmen in Bezug auf die 

Verpflichtung zur Offenlegung ihrer Steuerinformationen im Rahmen des öffentli-

chen CbCR. 

Wenn zum Beispiel ein Unternehmen sich nicht mehr für eine Ausnahme qualifi-

ziert, muss es die zurückgehaltenen Informationen sofort offenlegen. Firmen 

müssen sich auch selbst jedes Jahr um die Erneuerung der ihnen gewährten 

Ausnahmen bewerben. Ab dem Ende des Zeitraums der Nichtoffenlegung hat 

das Unternehmen auch rückwirkend „in Form eines arithmetischen Durchschnitts“ 

die Informationen, die den Zeitraum der Nichtoffenlegung betreffen, offen zu le-

gen. 

Der Berichtsentwurf wurde vom Europäischen Parlament mit 534 Stimmen (bei 

98 Gegenstimmen und 62 Enthaltungen) angenommen. Er wird nun zurück in die 

Ausschüsse verwiesen, um die Verhandlungen mit dem Rat zu beginnen, mit 

dem Ziel, eine Einigung in erster Lesung auf Grundlage des Mandats des Ple-

nums zu erreichen. 

 

Europäische Kommission: CETA-Handelsabkommen wird ab 21.09.2017 

vorläufig umgesetzt 

Die Europäische Kommission veröffentlichte am 08.07.2017 eine gemeinsame 

Erklärung des Präsidenten der Europäischen Kommission und des Premierminis-

ters Kanadas über die Festlegung eines Datums für die vorläufige Anwendung 
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des umfassenden Wirtschafts- und Handelsabkommens (CETA). Vorbehaltlich 

einer noch ausstehenden Veröffentlichung über das Datum im Amtsblatt der EU, 

soll das Abkommen mit Kanada ab dem 21.09.2017 vorläufig angewendet wer-

den. CETA enthält umfangreiche Handels- und Zollerleichterungen. So werden 

durch das Abkommen Abgaben für 99 % aller Zolltariflinien abgeschafft, 98 % 

davon bereits bei Inkrafttreten. 

Die vorläufige Anwendung betrifft insbesondere den Handelsteil, während andere 

Bereiche, in denen die EU keine ausschließliche Zuständigkeit genießt, von der 

vorläufigen Anwendung ausgeschlossen sind. Dabei handelt es sich um den In-

vestitionsschutz, den Zugang zum Investitionsmarkt für Wertpapieranlagen sowie 

die Investitionsgerichtsbarkeit. Für ein vollständiges Inkrafttreten bedarf das Ab-

kommen indes noch der Ratifizierung durch die nationalen Parlamente der Mit-

gliedstaaten der EU. 

Vergleichbar zum Abkommen mit Südkorea ist die Ursprungserklärung im Rah-

men des CETA-Abkommens die einzige Möglichkeit des Ursprungsnachweises. 

CETA sieht als Präferenznachweis bei der Ausfuhr aus der EU allerdings Ur-

sprungserklärungen eines registrierten Ausführers (REX) und nicht eines ermäch-

tigten Ausführers vor. Damit findet der ursprünglich nur für das Allgemeine Präfe-

renzsystem (APS) vorgesehene Status REX nun das erste Mal auch für EU-

Exporteure Anwendung. Bei dem REX handelt es sich – im Gegensatz zum er-

mächtigten Ausführer – nicht um einen bewilligungsbedürftigen Status. Vielmehr 

ist eine Registrierung im REX-System in den Mitgliedstaaten der EU bereits aus-

reichend. 

Nach einer Übergangsregelung können ermächtigte Ausführer allerdings bis zum 

31.12.2017 Ursprungserklärungen im Rahmen des CETA Abkommens auf 

Grundlage ihrer Bewilligungen und unter Verwendung der entsprechenden Bewil-

ligungsnummer ausfertigen.  

Praxistipp: Obgleich der REX lediglich eine Registrierung vorsieht und mithin kei-

nen bewilligungsbedürftigen Status darstellt, sollte die notwendige Sorgfalt bei 

der Ermittlung und dem Nachweis des Präferenzursprungs nicht außer Acht ge-

lassen werden.  

Weitere Informationen zu CETA finden Sie hier. 

 

Bundesrat: Zustimmung zu neuer Gewinnabgrenzungsaufzeichnungs-

Verordnung („GAufzV“) 

Am 07.07.2017 hat der Bundesrat der neugefassten Gewinnabgrenzungsauf-

zeichnungs-Verordnung („GAufzV“) zugestimmt. Die neue Verordnung konkreti-

siert die neuen deutschen Verrechnungspreisdokumentationsvorschriften, die 

sich aufgrund der Änderung des § 90 Abs. 3 AO durch das erste BEPS-

Umsetzungsgesetz vom 20.12.2016 – und somit aus der Umsetzung der BEPS-

Maßnahme 13 in deutsches Recht – ergeben haben. 

Wesentliche Änderungen gegenüber dem Diskussionsentwurf vom 21.02.2017 

(„GAufzV-E“) werden im Folgenden dargestellt: 

http://ec.europa.eu/trade/policy/in-focus/ceta/index_de.htm
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 Personen, die maßgebende Entscheidungen für die Geschäftsbeziehungen 

treffen, sind nicht mehr in der Verrechnungspreisdokumentation zu nennen 

(§ 4 Abs. 1 Nr. 3 Buchst. b GAufzV-E). Das BMF ist somit der Industrie entge-

gengekommen, die Bedenken gegen diese Anforderung geäußert hatte. 

 Die Anforderungen zum Vorhalt von Datenbankstudien wurden verringert. In 

der Entwurfsfassung wurde vom Steuerpflichtigen noch verlangt, „dafür Sorge 

zu tragen, dass die Finanzbehörde die für die Bestimmung des Verrech-

nungspreises verwendete Datenbank im Rahmen der Außenprüfung uneinge-

schränkt für die Prüfung der Verrechnungspreise nutzen kann“. Dazu war vor-

gesehen, dass der Steuerpflichtige die „zum Zeitpunkt der Vereinbarung des 

Geschäftsvorfalls verwendete Version der Datenbank mit demselben Daten-

bestand“ mittelbar oder unmittelbar vorhält oder zur Verfügung stellt (§ 4 

Abs. 3 GAufzV-E). Diese Regelungen wurden gestrichen. Stattdessen wurde 

ein Hinweis auf § 147 Abs. 6 AO eingefügt, der sinngemäß gilt. § 147 Abs. 6 

AO berechtigt die Finanzbehörde im Rahmen einer Außenprüfung Einsicht in 

die gespeicherten Daten eines Datenverarbeitungssystems des Steuerpflichti-

gen zu nehmen und das Datenverarbeitungssystem zur Prüfung dieser Unter-

lagen zu nutzen. Zusätzlich werden ggf. Dritte zur Gewährung von Einsicht, 

Auswertung oder Übermittlung der Daten verpflichtet.  

Gemäß der Verordnungsbegründung soll die Datenbankstudie „der Finanzbe-

hörde entsprechend § 147 Abs. 6 AO in elektronischer Form im Rahmen des 

technisch und rechtlich Möglichen zur Verfügung gestellt werden“. 

 Der Anwendungszeitpunkt der neuen GAufzV hat sich ebenfalls geändert. In 

der GAufzV war die Verordnung für den Veranlagungszeitraum 2017 anzu-

wenden. In der finalen Fassung ist die Verordnung für Wirtschaftsjahre anzu-

wenden, die nach dem 31.12.2016 beginnen. Damit korrespondiert die An-

wendung der GAufzV mit der Anwendungsregelung des neuen § 90 Abs. 3 

AO. Die Änderung vereinheitlicht somit die Anwendung der deutschen BEPS-

Regelungen zur Dokumentation für Steuerpflichtige mit abweichendem Wirt-

schaftsjahr. 

 

Positiv für den deutschen Steuerpflichtigen ist hervorzuheben, dass entgegen der 

OECD-Empfehlung auch in der finalen Fassung der GAufzV keine Informationen 

und Allokationsübersichten gefordert werden, die zeigen, wie Jahresabschlüs-

se/Ergebnisse der Gesellschaft und verwendete TP-Methode(n) zusammen pas-

sen. 

Die neue GAufzV tritt am Tag nach der Verkündung (im Bundesgesetzblatt) in 

Kraft und ersetzt gleichzeitig die bisherige GAufzV vom 13.11.2013. Die neuen 

Regeln sind – wie oben bereits erwähnt – bereits für alle Wirtschaftsjahre zu be-

achten, die nach dem 31.12.2016 beginnen. 
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Bundesrat: Kein Einspruch gegen das Zweite Gesetz zur Änderung des 

Energiesteuer- und des Stromsteuergesetz 

In seiner letzten Sitzung vor der Sommerpause hat der Bundesrat am 07.07.2017 

beschlossen, keinen Einspruch gegen den am 01.06.2017 vom Bundestag ange-

nommenen Gesetzentwurf für ein Zweites Gesetz zur Änderung des Energie-

steuer- und des Stromsteuergesetzes zu erheben. Damit kann die Gesetzesno-

velle wie geplant zum 01.01.2018 in Kraft treten. 

Im Mittelpunkt der Novelle steht die befristete und degressive Verlängerung der 

Steuerbegünstigungen für den Kraftstoffeinsatz von Erdgas und Flüssiggas durch 

die Einführung von Staffelsteuersätzen. Die Steuerbegünstigungen wären an-

dernfalls am 31.12.2018 ausgelaufen.  

Für Erdgas (CNG/LNG) wird der vergünstigte Steuersatz in Höhe von 13,90 

EUR/MWh nunmehr bis zum 31.12.2023 gewährt. In den folgenden drei Jahren 

wird die Begünstigung dann sukzessive abgeschmolzen. Ab dem 01.01.2027 soll 

der Regelsteuersatz in Höhe von 31,80 EUR/MWh zur Anwendung kommen.  

Durch die Novelle wird auch die Steuerbegünstigung für Flüssiggas (Autogas / 

LPG) nun bis zum 31.12.2022 verlängert, wobei die Ermäßigung sukzessive bis 

zum Regelsteuersatz in Höhe von 409,00 EUR/MWh verringert wird. 

 

 

Tab. 1: Degressive Verlängerung der Steuerbegünstigungen für den Kraftstoff-einsatz von Erdgas 

und Flüssiggas 

Außerdem werden im Energiesteuer- und im Stromsteuergesetz zukünftig dieje-

nigen Steuerbegünstigungen definiert, die als staatliche Beihilfen im Sinn des Ar-

tikels 107 des Vertrages über die Arbeitsweise der Europäischen Union gelten 

(u. a. § 9b StromStG). Nach den neu eingefügten § 3b EnergieStG bzw. § 2a 

StromStG sollen die unter das Beihilferecht fallenden Steuerbegünstigungen des 

Energie- und Stromsteuerrechts nicht mehr in Anspruch genommen werden kön-
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nen, wenn das begünstigte Unternehmen zurückgeforderte Beihilfen nicht begli-

chen hat oder sich in wirtschaftlichen Schwierigkeiten befindet. Wirtschaftliche 

Schwierigkeiten sollen u. a. dann vorliegen, wenn in den letzten beiden Kalender-

jahren der buchwertbasierte Verschuldungsgrad des Unternehmens über 7,5 und 

das Verhältnis des EBITDA zu den Zinsaufwendungen unter 1 lag. Zu diesem 

Zweck hat die Finanzverwaltung bereits den neuen amtlichen Vordruck 1139 

(Selbsterklärung zu staatlichen Beihilfen) veröffentlicht, der seit dem 01.01.2017 

zwingend mit allen beihilferelevanten Entlastungsanträgen einzureichen ist (vgl. 

WTS Journal 01/2017).  

Neu aufgenommen in das Gesetz wird der nach den anerkannten Regeln der 

Technik orientierte neue Verwenderbegriff für Stromerzeugungs- und KWK-

Anlagen. Auch die Integration der Steuerentlastung nach § 53b EnergieStG in 

den § 53a EnergieStG sowie die Anrechnung von Investitionsbeihilfen auf die 

Steuerentlastungen für KWK-Anlagen werden zum 01.01.2018 in Kraft treten. Der 

Schwellenwert bei der Steuerbegünstigung für Kleinanlagen (§ 9 Abs. 1 Nr. 3 

StromStG) soll dagegen bei zwei Megawatt (MW) elektrische Nennleistung bei-

behalten und nicht wie ursprünglich geplant auf ein MW herabgesetzt werden. 

Auch die Steuerentlastung für die thermische Abfall- und Abluftbehandlung nach 

§ 51 Abs. 1 Nr. 1 EnergieStG und die Steuerentlastung bei Zahlungsausfall nach 

§ 60 EnergieStG sollen nach der Gesetzesnovelle unverändert fortbestehen und 

nicht als staatliche Beihilfe definiert werden, obwohl die europarechtliche Kon-

formität der Regelungen in Frage steht.  

Weitere Gesetzänderungen betreffen u.a. die Anpassung der Steuerentlastungen 

für Prozesse und Verfahren an EU-Recht und BFH-Rechtsprechung, die Elekt-

romobilität, die Ermittlung des Steuersatzes für nicht in den § 2 Abs. 1 bis 3 

EnergieStG genannte Energieerzeugnisse sowie das energiesteuerrechtliche 

Herstellerprivileg. 

 

BFH: Vorsteuervergütungsverfahren – Kopie (Scan) einer Rechnungskopie 

ist ausreichend 

Der BFH hat in dem Urteil vom 17.05.2017 (V R 54/16) entschieden, dass es hin-

sichtlich der Anforderungen an die Belegvorlage im Vorsteuervergütungsverfah-

ren ausreicht, wenn die Kopie (Scan) einer Rechnungskopie auf elektronischem 

Wege eingereicht wird. Dies gilt aber nur für Fälle, die in den Anwendungsbereich 

des § 61 Abs. 2 S. 3 UStDV a.F. fallen. 

Im Streitfall hatte die Klägerin die auf elektronischem Weg einzureichenden 

Rechnungskopien nicht vom Original der Rechnung, sondern von einer Rech-

nungskopie, die mit dem Zusatz "Copy 1" versehen war, angefertigt. Das Bun-

deszentralamt für Steuern (BZSt) versagte deshalb den Vorsteuerabzug. 

Die Auffassung des BZSt teilte der BFH nicht. Dieser sah die Kopie einer Rech-

nungskopie als ausreichend an.  
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Zu beachten ist, dass sich die Rechtslage ab 2015 geändert hat. Nach dem heute 

geltenden Recht müssen eingescannte Originale eingereicht werden. So der 

ausdrückliche Wortlaut des § 61 Abs. 2 S. 3 UStDV n.F. 

Die Entscheidung hat allerdings noch Bedeutung für offene Altfälle. 

 

BFH: Aufstockung einer Beteiligung an einer Personengesellschaft anzei-

gepflichtig i.S.d. GrEStG 

Mit Urteil vom 17.05.2017 (II R 35/15) entschied der BFH, dass die Aufstockung 

einer Beteiligung an einer grundbesitzenden Personengesellschaft beim Finanz-

amt anzuzeigen ist. 

Im Streitfall übertrug die Alleinkommanditistin der Klägerin, einer KG, innerhalb 

eines Zeitraums von fünf Jahren zunächst 49 % des Kommanditkapitals und an-

schließend 1 % des Kommanditkapitals auf einen weiteren Gesellschafter. Inner-

halb des 5-Jahres-Zeitraums gewährte dieser der Kommanditistin ein Darlehen. 

Zur Sicherung desselben trat die bisherige Kommanditistin dem Darlehensgläu-

biger auch ihre noch verbliebene Kommanditbeteiligung von 50 % ab. Im Gegen-

zug trat der weitere Gesellschafter den ihm abgetretenen Kommanditanteil wie-

derum an die Kommanditistin ab, wobei diese Rückabtretung erst wirksam wer-

den sollte, wenn die Ansprüche gegenüber dem weiteren Gesellschafter aus dem 

Darlehensvertrag in vollem Umfang erfüllt waren. Die Sicherungsabtretung wurde 

weder in das Handelsregister eingetragen noch dem Finanzamt angezeigt. 

Das Finanzamt ging nach einer Außenprüfung davon aus, dass durch die Siche-

rungsabtretung der Tatbestand des § 1 Abs. 2a GrEStG erfüllt sei und erließ ei-

nen entsprechenden Bescheid, der Gegenstand der Klage war. 

Der BFH urteilte, dass der Sicherungsabtretungsvertrag zu einer steuerbaren 

Änderung des Gesellschafterbestandes führe. Diese Änderung könne durch ei-

nen einzelnen Rechtsvorgang oder, wie im Streitfall, in Teilakten über einen Zeit-

raum von fünf Jahren erfolgen. Im Gegensatz zum Zivilrecht sei ein Gesellschaf-

ter grunderwerbsteuerrechtlich nicht nur dann neu, wenn er erstmals ein Mitglied-

schaftsrecht an der Personengesellschaft erwerbe, sondern auch dann, wenn er 

innerhalb des maßgeblichen 5-Jahres-Zeitraums seine Beteiligung an der Kläge-

rin aufstocke. 

Die Rückabtretung führe auch nicht zu einem Rückerwerb gemäß § 16 Abs. 2 

Nr. 1 GrEStG, da es an einer ordnungsgemäßen Anzeige der Sicherungsabtre-

tung und damit des Erwerbsvorgangs fehle, § 16 Abs. 5 GrEStG. Eine ordnungs-

gemäße Anzeige hätte nur dann vorgelegen, wenn der Vorgang dem Finanzamt 

innerhalb der in § 19 Abs. 3 GrEStG vorgesehenen Anzeigefrist ordnungsgemäß 

bekannt geworden wäre. Die Anzeigepflicht gelte auch für die Aufstockung der 

Beteiligungsquote eines neuen Gesellschafters innerhalb von fünf Jahren, da es 

keinen Grund gebe, einzelne Erwerbsvorgänge, die in Gesamtheit geeignet wä-

ren, den Tatbestand des § 1 Abs. 2a Satz 1 GrEStG auszulösen, von der Anzei-

gepflicht auszunehmen. 
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Urteile und Schlussanträge des EuGH bis zum 07.07.2017 

Aktenzeichen Datum Stichwort 

C‑374/16 und 

C‑375/16 
05.07.2017 

Gemeinsames Mehrwertsteuersystem – Richtlinie 2006/112/EG – Art. 178 
Buchst. a – Recht auf Vorsteuerabzug – Bedingungen für die Ausübung – Art. 
226 Nr. 5 – In Rechnungen erforderliche Angaben – Anschrift des Steuerpflich-
tigen – Gutgläubige Erfüllung der Voraussetzungen für den Vorsteuerabzug – 
Gesetzesumgehung oder Rechtsmissbrauch – Nationale Verfahren – Effektivi-
tätsgrundsatz 

C‑254/16 06.07.2017 

Vorlage zur Vorabentscheidung – Gemeinsames Mehrwertsteuersystem – 
Richtlinie 2006/112/EG – Art. 183 – Grundsatz der steuerlichen Neutralität – 
Vorsteuerabzug – Erstattung des Mehrwertsteuerüberschusses – Überprü-
fungsverfahren – Geldbuße, die im Zuge eines solchen Verfahrens gegen den 
Steuerpflichtigen verhängt wird – Verlängerung der Erstattungsfrist – Aus-
schluss der Zahlung von Verzugszinsen 

 

Alle am 12.07.2017 veröffentlichten Entscheidungen des BFH (V)  

Aktenzeichen Entscheidungs-

datum 

Stichwort 

I R 35/14 22.02.2017 

Gewinngemeinschaftsvertrag als Mitunternehmerschaft - Voraussetzungen für 
die Anwendung des § 15 Abs. 1 Satz 1 Nr. 2 EStG - Durchführung eines ge-
sonderten und einheitlichen Feststellungsverfahren - Fall von geringer Bedeu-
tung 

II R 35/15 17.05.2017 

Aufstockung einer Beteiligung an einer grundbesitzenden Personengesell-
schaft als steuerbarer Erwerbsvorgang nach § 1 Abs. 2a GrEStG und Anzei-
gepflicht - Bindung des BFH an die Auslegung von Willenserklärungen - un-
substantiierte Beweisanträge - Gegenstand der gesonderten Feststellung nach 
§ 17 Abs. 3 GrEStG 

IV R 36/14 18.05.2017 
Kein Verlustausgleich bei negativem Kapitalkonto in Folge der Aufstellung ei-
ner negativen Ergänzungsbilanz 

V R 54/16 17.05.2017 
Anforderungen an die Belegvorlage im Vergütungsverfahren  
siehe auch: Pressemitteilung Nr. 44/17 vom 12.7.2017 

X R 55/14 20.03.2017 
Zuwendungen an kommunale Wählervereinigungen  
siehe auch: Pressemitteilung Nr. 45/17 vom 12.7.2017 

 

 

 

http://curia.europa.eu/juris/celex.jsf?celex=62016CC0374&lang1=de&type=TXT&ancre=
http://curia.europa.eu/juris/celex.jsf?celex=62016CC0374&lang1=de&type=TXT&ancre=
http://curia.europa.eu/juris/celex.jsf?celex=62016CJ0254&lang1=de&type=TXT&ancre=
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=34790&pos=0&anz=64
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=34791&pos=1&anz=64
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=34792&pos=2&anz=64
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=34793&pos=3&anz=64
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=34787&linked=pm
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=34794&pos=4&anz=64
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=34788&linked=pm
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Alle am 12.07.2017 veröffentlichten Entscheidungen des BFH (NV) 

Aktenzeichen Entscheidungs-

datum 

Stichwort  

VI B 105/16 11.05.2017 Einkünfte aus Land- und Forstwirtschaft - Betriebsaufgabe 

IV B 20/17 30.05.2017 Bindung an Auslegung der Klägerstellung im zweiten Rechtsgang 

X B 150/16 08.05.2017 Fehlende Übermittlung eines Schriftsatzes 

VIII R 41/14 30.11.2016 
Betriebseinnahmen in Form von unentgeltlichen Zuwendungen - Testaments-
vollstreckungsvergütung - Verfahrensfehler bei kumulativer Begründung des 
FG 

VI R 20/16 15.02.2017 Keine Steuerfreiheit einer Zulage für Dienst zu wechselnden Zeiten 

XI B 1/17 18.05.2017 
Beteiligtenfähigkeit einer GmbH & Co. KG trotz Eröffnung des Insolvenzverfah-
rens über das Vermögen der Komplementär-GmbH 

 

Alle bis zum 14.07.2017 veröffentlichten Erlasse  

Aktenzeichen Datum 

 

Stichwort 

III C 2 - S  
7200/07/ 
10011 :003  
 

13.07.2017 
Änderung der Bemessungsgrundlage bei Preisnachlässen und Preiserstattung-
en außerhalb unmittelbarer Leistungsbeziehungen; Überarbeitung des Ab-
schnitts 17.2 UStAE  

IV B 5 - S 
1300/16/1001
0 :002 

11.07.2017 
Anforderungen an den länderbezogenen Bericht multinationaler Unterneh-
mensgruppen (Country-by-Country Report) 

III C 3 - S 
7170/09/1000
2 

10.07.2017 
Umsatzsteuerbefreiung nach § 4 Nr. 14 UStG für die Umsätze aus der Kryo-
konservierung von Eizellen oder Spermien; BFH-Urteil vom 29. Juli 2015, XI R 
23/13 

 

 

 

 

 

 

 

 

 

 

 

https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=34795&pos=5&anz=64
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=34796&pos=6&anz=64
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=34797&pos=7&anz=64
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=34798&pos=8&anz=64
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=34799&pos=9&anz=64
https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/document.py?Gericht=bfh&Art=en&Datum=Aktuell&nr=34800&pos=10&anz=64
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2017-07-13-Ueberarbeitung-Abschnitt-17-2-UStAE.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2017-07-13-Ueberarbeitung-Abschnitt-17-2-UStAE.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2017-07-13-Ueberarbeitung-Abschnitt-17-2-UStAE.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Internationales_Steuerrecht/Allgemeine_Informationen/2017-07-11-Anforderungen-Country-by-Country-Report.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Internationales_Steuerrecht/Allgemeine_Informationen/2017-07-11-Anforderungen-Country-by-Country-Report.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Internationales_Steuerrecht/Allgemeine_Informationen/2017-07-11-Anforderungen-Country-by-Country-Report.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2017-07-10-USt-Kryokonservierung.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2017-07-10-USt-Kryokonservierung.pdf?__blob=publicationFile&v=2
http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF_Schreiben/Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2017-07-10-USt-Kryokonservierung.pdf?__blob=publicationFile&v=2
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Fz 


Gesetzesbeschluss
des Deutschen Bundestages 


Zweites Gesetz zur Änderung des Energiesteuer- und des 
Stromsteuergesetzes 


Der Deutsche Bundestag hat in seiner 237. Sitzung am 1. Juni 2017 aufgrund  


der Beschlussempfehlung und des Berichts des Finanzausschusses  


– Drucksache 18/12580 – den von der Bundesregierung eingebrachten 


Entwurf eines Zweiten Gesetzes zur Änderung des Energiesteuer- und des 


Stromsteuergesetzes 


– Drucksachen 18/11493, 18/11927 –


in beigefügter Fassung angenommen.  


Fristablauf: 07.07.17 


Erster Durchgang: Drs. 157/17 
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4/! ©!3!yktf!ykg!hqniv!igæpfgtv<!


c*! Cducv|!3!yktf!ykg!hqniv!ighcuuv<!


�)3*! Cdygkejgpf!xqp!Cducv|!2!dgvtæiv!fkg!Uvgwgt!


2/! hþt!2!Ogicycvvuvwpfg!Gtficu!wpf!2!Ogicycvvuvwpfg!icuhøtokig!Mqjngpycuugtuvqhhg!


c*! dku!|wo!42/!Fg|godgt!3134! 24-;1!GWT-!


d*! xqo!2/!Lcpwct!3135!dku!|wo!42/!Fg|godgt!3135! 29-49!GWT-!


e*! xqo!2/!Lcpwct!3136!dku!|wo!42/!Fg|godgt!3136! 33-96!GWT-!


f*! xqo!2/!Lcpwct!3137!dku!|wo!42/!Fg|godgt!3137! 38-44!GWT=!
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! �!4!�!


3/! hþt!2!111!mi!Hnþuukiicug!wpxgtokuejv!okv!cpfgtgp!Gpgtikggt|gwipkuugp!


c*! dku!|wo!42/!Fg|godgt!3129! 291-43!GWT-!


d*! xqo!2/!Lcpwct!312;!dku!|wo!42/!Fg|godgt!312;! 337-17!GWT-!


e*! xqo!2/!Lcpwct!3131!dku!|wo!42/!Fg|godgt!3131! 382-8;!GWT-!


f*! xqo!2/!Lcpwct!3132!dku!|wo!42/!Fg|godgt!3132! 428-64!GWT-!


g*! xqo!2/!Lcpwct!3133!dku!|wo!42/!Fg|godgt!3133! 474-;5!GWT/�!


d*! Cducv|!5!yktf!ykg!hqniv!ighcuuv<!


�)5*! Cpfgtg!cnu!fkg!kp!fgp!Cduæv|gp!2!dku!4!igpcppvgp!Gpgtikggt|gwipkuug!wpvgtnkgigp!fgt!ingkejgp!
Uvgwgt!ykg!fkg!Gpgtikggt|gwipkuug-!fgpgp!ukg!pcej!kjtgo!Xgtygpfwpiu|ygem!wpf!kjtgt!Dguejchhgpjgkv!
co!pæejuvgp!uvgjgp/!\wpæejuv!kuv!fgt!Xgtygpfwpiu|ygem!cnu!Mtchvuvqhh!qfgt!cnu!Jgk|uvqhh!|w!dguvko.
ogp/!Mcpp!fcu!Gpgtikggt|gwipku!hþt!fkgug!Xgtygpfwpi!cnu!Mtchvuvqhh!qfgt!cnu!Jgk|uvqhh!fwtej!gkpgu!fgt!
kp!fgp!Cduæv|gp!2!dku!4!igpcppvgp!Gpgtikggt|gwipkuug!gtugv|v!ygtfgp-!wpvgtnkgiv!gu!fgt!ingkejgp!Uvgwgt!
ykg!fcu!igpcppvg!Gpgtikggt|gwipku!dgk!ingkejgt!Xgtygpfwpi/!Mcpp!fcu!Gpgtikggt|gwipku!hþt!fkg!hguv.
iguvgnnvg!Xgtygpfwpi!pkejv!fwtej!gkpgu!fgt!kp!fgp!Cduæv|gp!2!dku!4!igpcppvgp!Gpgtikggt|gwipkuug!gt.
ugv|v!ygtfgp-!wpvgtnkgiv!gu!fgt!ingkejgp!Uvgwgt-!ykg!fculgpkig!fgt!igpcppvgp!Gpgtikggt|gwipkuug-!fgo!
gu!pcej!ugkpgo!Xgtygpfwpiu|ygem!wpf!ugkpgt!Dguejchhgpjgkv!co!pæejuvgp!uvgjv/!Ygtfgp!Øncdhænng!fgt!
Wpvgtrqukvkqpgp!3821!;2!wpf!3821!;;!fgt!Mqodkpkgtvgp!Pqogpmncvwt!qfgt!cpfgtg!xgtingkejdctg!Cd.
hænng!|w!fgp!kp!Cducv|!4!igpcppvgp!\ygemgp!xgtygpfgv!qfgt!cdigigdgp-!ukpf!cdygkejgpf!xqp!fgp!Uæv.
|gp!2!dku!5!hþt!fgp!Xgtingkej!okv!fgt!Dguejchhgpjgkv!cwuuejnkgánkej!fkg!kp!Cducv|!2!Pwoogt!;!wpf!21!
wpf!Cducv|!4!Ucv|!2!igpcppvgp!Gpgtikggt|gwipkuug!jgtcp|w|kgjgp/!Fgt!Uvgwgtucv|!pcej!Cducv|!4!Ucv|!2!
Pwoogt!2!mqoov!pwt!dgk!gkpgt!qtfpwpiuigoæágp!Mgpp|gkejpwpi!fgt!Gpgtikggt|gwipkuug!|wt!Cpygp.
fwpi/!Ucv|!7!iknv!pkejv!hþt!Dkqmtchv.!wpf!Dkqjgk|uvqhhg!uqykg!Cdhænng!ko!Ukpp!fgu!Ucv|gu!6/�!


e*! Kp!Cducv|!5c!ygtfgp!fkg!Yøtvgt! �Cducv|!5!Ucv|!2!wpf!3�!fwtej!fkg!Yøtvgt! �Cducv|!5!Ucv|!2!dku!5�!
gtugv|v/!


5/! ©!4!yktf!ykg!hqniv!igæpfgtv<!


c*! Kp!Cducv|!4!Ucv|!2!ygtfgp!pcej!fgp!Yøtvgtp!�Gpgtikg!cwu!Gpgtikggt|gwipkuugp�!fkg!Yøtvgt!�wpf!fgt!
Jknhugpgtikg�!gkpighþiv/!


d*! Fgo!Cducv|!6!yktf!hqnigpfgt!Ucv|!cpighþiv<!


�Xgtygpfgt!xqp!Gpgtikggt|gwipkuugp!pcej!©!3!Cducv|!4!Ucv|!2!kuv!fkglgpkig!Rgtuqp-!fkg!fkg!Gpgtikggt.
|gwipkuug!kp!fgt!dgiþpuvkivgp!Cpncig!gkpugv|v/�!


e*! Cducv|!7!Ucv|!2!wpf!3!yktf!ykg!hqniv!ighcuuv<!


�Fkg!igoæá!©!3!Cducv|!4!Ucv|!2!hguvigngivgp!Uvgwgtuæv|g!hþt!fkg!Xgtygpfwpi!xqp!Gpgtikggt|gwipkuugp!
cnu!Mtchvuvqhh!kp!dgiþpuvkivgp!Cpncigp!ygtfgp!cpigygpfgv!pcej!Ocáicdg!wpf!dku!|wo!Cwuncwhgp!fgt!
gthqtfgtnkejgp! Htgkuvgnnwpiucp|gkig! dgk! fgt! Gwtqrækuejgp! Mqookuukqp! pcej! fgt! Xgtqtfpwpi! )GW*!
Pt/!76203125!fgt!Mqookuukqp!xqo!28/!Lwpk!3125!|wt!Hguvuvgnnwpi!fgt!Xgtgkpdctmgkv!dguvkoovgt!Itwr.
rgp!xqp!Dgkjknhgp!okv!fgo!Dkppgpoctmv!kp!Cpygpfwpi!fgt!Ctvkmgn!218!wpf!219!fgu!Xgtvtciu!þdgt!fkg!
Ctdgkvuygkug!fgt!Gwtqrækuejgp!Wpkqp!)Cnnigogkpg!Itwrrgphtgkuvgnnwpiuxgtqtfpwpi=!CDn/!N!298!xqo!
37/7/3125-!U/!2-!N!394-!U/!76*!kp!fgt!lgygknu!ignvgpfgp!Hcuuwpi/!Fcu!Cwuncwhgp!fgt!Htgkuvgnnwpiucp|gkig!
kuv!xqo!Dwpfguokpkuvgtkwo!fgt!Hkpcp|gp!ko!Dwpfguigugv|dncvv!iguqpfgtv!dgmcppv!|w!igdgp/�!


6/! Fgo!©!4c!yktf!hqnigpfgt!Cducv|!4!cpighþiv<!


�)4*! Fkg!igoæá!©!3!Cducv|!4!Ucv|!2!hguvigngivgp!Uvgwgtuæv|g!hþt!fkg!Xgtygpfwpi!xqp!Gpgtikggt|gwi.
pkuugp!cnu!Mtchvuvqhh! kp! uqpuvkigp!dgiþpuvkivgp!Cpncigp!ygtfgp!cpigygpfgv!pcej!Ocáicdg!wpf!dku! |wo!
Cwuncwhgp!fgt!jkgthþt!gthqtfgtnkejgp!Htgkuvgnnwpiucp|gkig!dgk!fgt!Gwtqrækuejgp!Mqookuukqp!pcej!fgt!Xgt.
qtfpwpi!)GW*!Pt/!76203125/!Fcu!Cwuncwhgp!fgt!Htgkuvgnnwpiucp|gkig!kuv!xqo!Dwpfguokpkuvgtkwo!fgt!Hkpcp.
|gp!ko!Dwpfguigugv|dncvv!iguqpfgtv!dgmcppv!|w!igdgp/�!
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7/! Pcej!©!4c!yktf!hqnigpfgt!©!4d!gkpighþiv<!


�©!4d!


Uvccvnkejg!Dgkjknhgp!


)2*! Fkg!Kpcpurtwejpcjog!qfgt!Dgcpvtciwpi!gkpgt!Uvgwgtdghtgkwpi-!Uvgwgtgtoæákiwpi!qfgt!Uvgwgtgpv.
ncuvwpi-!fkg!pcej!Cducv|!4!cnu!uvccvnkejg!Dgkjknhg!cp|wugjgp!ukpf-!kuv!pkejv!|wnæuuki-!uqncpig!fgtlgpkig-!fgt!
fkg!Gpgtikggt|gwipkuug!xgtygpfgv-!|w!gkpgt!Tþem|cjnwpi!xqp!Dgkjknhgp!cwh!Itwpf!gkpgu!htþjgtgp!Dguejnwu.
ugu!fgt!Mqookuukqp!|wt!Hguvuvgnnwpi!fgt!Wp|wnæuukimgkv!gkpgt!Dgkjknhg!wpf!kjtgt!Wpxgtgkpdctmgkv!okv!fgo!
Dkppgpoctmv!xgtrhnkejvgv!yqtfgp!wpf!fkgugt!Tþem|cjnwpiucphqtfgtwpi!pkejv!pcejigmqoogp!kuv/!Ko!Hcnng!
gkpgt!Uvgwgtdghtgkwpi!qfgt!fgt!Kpcpurtwejpcjog!gkpgt!Uvgwgtgtoæákiwpi!jcv!fgt!Xgtygpfgt!fgo!|wuvæpfk.
igp!Jcwrv|qnncov!wpxgt|þinkej!okv|wvgkngp-!ygpp!gt!gkpgt!Hqtfgtwpi!|wt!Tþem|cjnwpi!igyæjtvgt!Dgkjknhgp!
ko!Ukpp!fgu!Ucv|gu!2!pkejv!pcejmqoov/!Ko!Hcnng!gkpgu!Cpvtcigu!cwh!Uvgwgtgpvncuvwpi!kuv!dgk!Cpvtciuvgnnwpi!
|w!xgtukejgtp-!fcuu!mgkpg!qhhgpgp!Cpurtþejg!pcej!Ucv|!2!dguvgjgp/!


)3*! Fkg!Kpcpurtwejpcjog!qfgt!Dgcpvtciwpi!gkpgt!Uvgwgtdghtgkwpi-!Uvgwgtgtoæákiwpi!qfgt!Uvgwgtgpv.
ncuvwpi-! fkg! pcej! Cducv|!4! cnu! uvccvnkejg! Dgkjknhg! cp|wugjgp! ukpf-! kuv! pkejv! |wnæuuki! hþt! Wpvgtpgjogp! kp!
Uejykgtkimgkvgp!


2/! ko!Ukpp!fgu!Ctvkmgnu!2!Cducv|!5!Dwejuvcdg!e-!fgu!Ctvkmgnu!3!Pwoogt!29!fgt!Cnnigogkpgp!Itwrrgphtgk.
uvgnnwpiuxgtqtfpwpi!kp!fgt!lgygknu!ignvgpfgp!Hcuuwpi-!uqygkv!fkgug!Cpygpfwpi!hkpfgv-!qfgt!


3/! ko!Ukpp!fgt!Ngkvnkpkgp!hþt!uvccvnkejg!Dgkjknhgp!|wt!Tgvvwpi!wpf!Wouvtwmvwtkgtwpi!pkejvhkpcp|kgnngt!Wp.
vgtpgjogp! kp!Uejykgtkimgkvgp! )31250E!35;012*! )CDn/!E!35;!xqo!42/8/3125-!U/!2!hh/*! kp!fgt! lgygknu!
ignvgpfgp!Hcuuwpi-!uqygkv!fkg!Cnnigogkpg!Itwrrgphtgkuvgnnwpiuxgtqtfpwpi!mgkpg!Cpygpfwpi!hkpfgv/!


Ko!Hcnng!gkpgt!Uvgwgtdghtgkwpi!qfgt!Kpcpurtwejpcjog!gkpgt!Uvgwgtgtoæákiwpi!jcv!fcu!dgvtghhgpfg!Wpvgt.
pgjogp!fgo!|wuvæpfkigp!Jcwrv|qnncov!wpxgt|þinkej!okv|wvgkngp-!ygpp!gu!ukej!ko!Ukpp!fgu!Ucv|gu!2!kp!yktv.
uejchvnkejgp!Uejykgtkimgkvgp!dghkpfgv/!Ko!Hcnng!gkpgu!Cpvtcigu!cwh!Uvgwgtgpvncuvwpi!kuv!dgk!Cpvtciuvgnnwpi!
|w!xgtukejgtp-!fcuu!mgkp!Hcnn!xqp!Ucv|!2!xqtnkgiv/!


)4*! Uvccvnkejg!Dgkjknhgp!ko!Ukpp!fgu!Ctvkmgnu!218!fgu!Xgtvtcigu!þdgt!fkg!Ctdgkvuygkug!fgt!Gwtqræk.
uejgp!Wpkqp-!fkg!fgt!Mqookuukqp!cp|w|gkigp!qfgt!xqp!kjt!|w!igpgjokigp!ukpf-!ukpf!kp!fkgugo!Igugv|!fkg!
©©!4-!4c-!39!Cducv|!2!Ucv|!2!Pwoogt!2!wpf!3!uqykg!fkg!©©!64c-!64d-!65-!66-!67!wpf!68/�!


8/! ©!7!yktf!ykg!hqniv!igæpfgtv<!


c*! Cducv|!3!yktf!ykg!hqniv!igæpfgtv<!


cc*! Kp!Pwoogt!7!yktf!fgt!Rwpmv!co!Gpfg!fwtej!gkp!Mqooc!gtugv|v/!


dd*! Hqnigpfg!Pwoogt!8!yktf!cpighþiv<!


�8/! fcu!Cwhhcpigp!wpf!Xgthnþuukigp!xqp!mqjngpycuugtuvqhhjcnvkigp!Fæorhgp/�!


d*! Cducv|!4!Ucv|!4!yktf!ykg!hqniv!ighcuuv<!


�Ukpf!Cp|gkejgp!hþt!gkpg!Ighæjtfwpi!fgt!Uvgwgt!gtmgppdct-!kuv!fkg!Gtncwdpku!xqp!gkpgt!Ukejgtjgkv!dku!
|wt!Jøjg!fgu!Uvgwgtygtvu!fgt!xqtcwuukejvnkej!ko!Lcjtgufwtejuejpkvv!kp!|ygk!Oqpcvgp!cwu!fgo!Jgtuvgn.
nwpiudgvtkgd!kp!fgp!uvgwgttgejvnkej!htgkgp!Xgtmgjt!þdgthþjtvgp!Gpgtikggt|gwipkuug!cdjæpiki/�!


9/! ©!8!yktf!ykg!hqniv!igæpfgtv<!


c*! Cducv|!2!Ucv|!4!yktf!cwhigjqdgp/!


d*! Cducv|!3!Ucv|!4!yktf!ykg!hqniv!ighcuuv<!


�Ukpf!Cp|gkejgp!hþt!gkpg!Ighæjtfwpi!fgt!Uvgwgt!gtmgppdct-!kuv!fkg!Gtncwdpku!xqp!gkpgt!Ukejgtjgkv!dku!
|wt!Jøjg!fgu!Uvgwgtygtvu!fgt!xqtcwuukejvnkej!ko!Lcjtgufwtejuejpkvv!kp!|ygk!Oqpcvgp!cwu!fgo!Ncigt!kp!
fgp!uvgwgttgejvnkej!htgkgp!Xgtmgjt!þdgthþjtvgp!Gpgtikggt|gwipkuug!cdjæpiki/�!
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e*! Pcej!Cducv|!6!yktf!hqnigpfgt!Cducv|!7!gkpighþiv<!


�)7*! Cdygkejgpf!xqp!fgp!Cduæv|gp!2!wpf!3!gtvgknv!fcu!Jcwrv|qnncov!cwh!Cpvtci!gkpg!Gtncwdpku!
pcej!Cducv|!3!hþt!Hnwidgp|kp!fgt!Wpvgtrqukvkqp!3821!22!42!fgt!Mqodkpkgtvgp!Pqogpmncvwt!wpf!Hnwi.
vwtdkpgpmtchvuvqhh!fgt!Wpvgtrqukvkqp!3821!2;!32!fgt!Mqodkpkgtvgp!Pqogpmncvwt-!fkg!


2/! pcej!©!3!Cducv|!2!Pwoogt!3!qfgt!Pwoogt!4!xgtuvgwgtv!ygtfgp!uqnngp-!


3/! |w!uvgwgthtgkgp!\ygemgp!pcej!©!38!Cducv|!3!wpf!4!cdigigdgp!ygtfgp!uqnngp!qfgt!


4/! cp!gkp!cpfgtgu!Uvgwgtncigt!ko!Uvgwgtigdkgv!cdigigdgp!ygtfgp!uqnngp-!qjpg!pcej!fgp!©©!21!dku!24!
dghøtfgtv!|w!ygtfgp-!


uqhgtp!fkg!fchþt!gkpigugv|vgp!Hcjt|gwig!qfgt!Cpjæpigt!pkejv!þdgt!gkpg!\wncuuwpi!|wo!Uvtcágpxgtmgjt!
pcej! ©!4!Cducv|!2!fgt!Hcjt|gwi.\wncuuwpiuxgtqtfpwpi!xgthþigp!wpf!fgujcnd!pkejv! cwh!øhhgpvnkejgp!
Uvtcágp!gkpigugv|v!ygtfgp!fþthgp/!Fcdgk!kuv!gu!wpgtjgdnkej-!qd!fkg!Hcjt|gwig!qfgt!Cpjæpigt!þdgt!gkpg!
Oøinkejmgkv!fgt!Ncigtwpi!xgthþigp/!Hcjt|gwig!wpf!Cpjæpigt!pcej!fgp!Uæv|gp!2!wpf!3-!fkg!xqp!gkpgo!
Kpjcdgt!gkpgt!Gtncwdpku!pcej!fgp!Cduæv|gp!2!wpf!3!dgvtkgdgp!ygtfgp-!ignvgp!cnu!Dguvcpfvgkng!fgu!Ncigtu!
fgu!Gtncwdpkukpjcdgtu!wpf!ukpf!kp!fkg!Gtncwdpku!fgu!Uvgwgtncigtu!okv!cwh|wpgjogp/�!


f*! Fgt!dkujgtkig!Cducv|!7!yktf!Cducv|!8/!


;/! Fgo!©!25!Cducv|!8!ygtfgp!fkg!hqnigpfgp!Uæv|g!cpighþiv<!


�Fcu!Jcwrv|qnncov!mcpp!cwh!Cpvtci!gkpgu!Uvgwgtuejwnfpgtu!pcej!Cducv|!7!Pwoogt!2!dku!4!gkpg!©!9!Cducv|!4!
dku!7!gpvurtgejgpfg!Tgignwpi!vtghhgp/!©!7!Cducv|!4!Ucv|!3!wpf!4!wpf!©!9!Cducv|!8!ignvgp!ukppigoæá/�!


21/! ©!34!yktf!ykg!hqniv!igæpfgtv<!


c*! Pcej!Cducv|!2!Ucv|!2!yktf!hqnigpfgt!Ucv|!gkpighþiv<!


�Gkpg!gtuvocnkig!Cdicdg!cnu!Jgk|uvqhh!nkgiv!dgk!Gpgtikggt|gwipkuugp!pcej!©!2!Cducv|!4!Ucv|!2!Pwo.
ogt!3!fcpp!pkejv!xqt-!ygpp!fkg!Gpgtikggt|gwipkuug!|wt!Cdhcnngpvuqtiwpi!cwuiguqpfgtv!qfgt!ignkghgtv!
ygtfgp!wpf!pkejv!cwuftþemnkej!gkpg!Dguvkoowpi!cnu!Jgk|uvqhh!xqtigpqoogp!yktf/�!


d*! Fkg!dkujgtkigp!Uæv|g!3!wpf!4!ygtfgp!cwhigjqdgp/!


e*! Pcej!Cducv|!2!yktf!hqnigpfgt!Cducv|!2c!gkpighþiv<!


�)2c*!Dgk!fgt!Uvgwgtgpvuvgjwpi!pcej!Cducv|!2!ukpf!pcejygkunkejg!Xqtxgtuvgwgtwpigp!cp|wtgejpgp/!
Fkg!Uvgwgt!pcej!Cducv|!2!gpvuvgjv!pkejv-!ygpp!fkg!Xqtcwuugv|wpigp!gkpgu!Xgthcjtgpu!fgt!Uvgwgtdghtgk.
wpi!)©!35!Cducv|!2*!xqtnkgigp/�!


22/! ©!35!Cducv|!6!yktf!ykg!hqniv!ighcuuv<!


�)6*! Fkg!Gtncwdpku!pcej!fgp!Cduæv|gp!3!wpf!5!yktf!cwh!Cpvtci!wpvgt!Ykfgttwhuxqtdgjcnv!Rgtuqpgp!
gtvgknv-!igigp!fgtgp!uvgwgtnkejg!\wxgtnæuukimgkv!mgkpg!Dgfgpmgp!dguvgjgp/!Ukpf!Cp|gkejgp!hþt!gkpg!Ighæjt.
fwpi!fgt!Uvgwgt!gtmgppdct-!kuv!fkg!Gtncwdpku!xqp!gkpgt!Ukejgtjgkv!dku!|wt!Jøjg!fgu!Uvgwgtygtvu!fgt!xqtcwu.
ukejvnkej!ko!Lcjtgufwtejuejpkvv!yæjtgpf!|ygk!Oqpcvgp!xgtygpfgvgp!qfgt!xgtvgknvgp!Gpgtikggt|gwipkuug!cd.
jæpiki/!Fkg!Gtncwdpku!kuv!|w!ykfgttwhgp-!ygpp!fkg!Xqtcwuugv|wpi!pcej!Ucv|!2!pkejv!ogjt!gthþnnv!kuv!qfgt!gkpg!
cpighqtfgtvg!Ukejgtjgkv!pkejv!igngkuvgv!yktf/!Fkg!Gtncwdpku!mcpp!ykfgttwhgp!ygtfgp-!ygpp!gkpg!igngkuvgvg!
Ukejgtjgkv!pkejv!ogjt!cwutgkejv/�!


23/! ©!37!yktf!ykg!hqniv!ighcuuv<!


�©!37!


Uvgwgtdghtgkwpi!hþt!fgp!Gkigpxgtdtcwej!


)2*! Fgt! Kpjcdgt!gkpgu!Dgvtkgdu-!fgt!cpfgtg!Gpgtikggt|gwipkuug!cnu!Mqjng!wpf!Gtficu!jgtuvgnnv-!fcth!
Gpgtikggt|gwipkuug!kppgtjcnd!fgu!Dgvtkgduignæpfgu!uvgwgthtgk!xgtygpfgp-!ygpp!ukg!!


2/! kppgtjcnd!fgu!Dgvtkgduignæpfgu!ugnduv!jgtiguvgnnv!yqtfgp!ukpf!wpf!
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3/! ko!\wucoogpjcpi!okv!fgt!Jgtuvgnnwpi!xqp!Gpgtikggt|gwipkuugp!xgtygpfgv!ygtfgp=!ukg!fþthgp!kpudg.
uqpfgtg!pkejv!hþt!fgp!Cpvtkgd!xqp!Hcjt|gwigp!xgtygpfgv!ygtfgp/!!


)3*! ©!2!Cducv|!4!Ucv|!3!kuv!pkejv!cp|wygpfgp/!!


)4*! Fcu!Okuejgp!xqp!htgofdg|qigpgp!Gpgtikggt|gwipkuugp!okv!kppgtjcnd!fgu!Dgvtkgduignæpfgu!ugnduv!
jgtiguvgnnvgp!Gpgtikggt|gwipkuugp!iknv!pkejv!cnu!Jgtuvgnnwpi!ko!Ukpp!fgu!Cducv|gu!2!Pwoogt!3!gtuvgt!Jcnd.
ucv|/!


)5*! Cducv|!2!iknv!pkejv!hþt!fkg!kp!©!7!Cducv|!3!igpcppvgp!Xqtiæpig-!gu!ugk!fgpp-!fkgug!Xqtiæpig!hkpfgp!
kp!gkpgo!Jgtuvgnnwpiudgvtkgd!)©!7*!qfgt!kp!gkpgo!Icuigykppwpiudgvtkgd!)©!55!Cducv|!4*!uvcvv/�!


24/! Kp!©!38!Cducv|!2!Ucv|!2!yktf!pcej!fgo!Yqtv!�Wpvgtrqukvkqpgp�!fkg!Cpicdg!�3818!;;;;!wpf�!gkpighþiv/!


25/! ©!39!yktf!ykg!hqniv!ighcuuv<!


�©!39!


Uvgwgtdghtgkwpi!hþt!icuhøtokig!Gpgtikggt|gwipkuug!


)2*! \w!fgp!kp!©!3!Cducv|!4!Ucv|!2!igpcppvgp!\ygemgp!fþthgp!uvgwgthtgk!xgtygpfgv!ygtfgp<!


2/! icuhøtokig! Dkqmtchv.! wpf! Dkqjgk|uvqhhg-! wpxgtokuejv! okv! cpfgtgp! Gpgtikggt|gwipkuugp-! ygpp! fkgug!
|wo!Xgtjgk|gp!qfgt!kp!dgiþpuvkivgp!Cpncigp!pcej!©!4!Cducv|!2!Ucv|!2!Pwoogt!2!qfgt!Pwoogt!3!xgt.
ygpfgv!ygtfgp-!


3/! icuhøtokig!Mqjngpycuugtuvqhhg-! fkg! cwu!fgo!dkqnqikuej! cddcwdctgp!Cpvgkn! xqp!Cdhænngp! igyqppgp!
ygtfgp!wpf!dgk!fgt!Ncigtwpi!xqp!Cdhænngp!qfgt!dgk!fgt!Cdycuugttgkpkiwpi!cphcnngp-!ygpp!fkgug! kp!
dgiþpuvkivgp!Cpncigp!pcej!©!4!Cducv|!2!Ucv|!2!Pwoogt!2!xgtygpfgv!ygtfgp-!


4/! Gpgtikggt|gwipkuug!fgt!Rqukvkqp!3816!fgt!Mqodkpkgtvgp!Pqogpmncvwt/!


Gkp!Okuejgp!okv!cpfgtgp!Gpgtikggt|gwipkuugp!ko!Dgvtkgd!fgu!Xgtygpfgtu!wpokvvgndct!xqt!fgt!Xgtygpfwpi!
uejnkgáv! hþt! fgp! gkpigugv|vgp! Cpvgkn! cp! Gpgtikggt|gwipkuugp! pcej! Ucv|!2! gkpg! Uvgwgtdghtgkwpi! pkejv! cwu/!
Ucv|!2!Pwoogt!4!iknv!pkejv!hþt!Gpgtikggt|gwipkuug!fgt!Rqukvkqp!3816!fgt!Mqodkpkgtvgp!Pqogpmncvwt-!uqygkv!
fkgug!Yctgp!fgt!Rqukvkqp!3821!qfgt!3822!fgt!Mqodkpkgtvgp!Pqogpmncvwt-!fkg!pkejv!pcej!Ucv|!2!uvgwgthtgk!
ukpf-!fwtej!Dgkokuejwpi!gpvjcnvgp!qfgt!cwu!fkgugp!Yctgp!gt|gwiv!yqtfgp!ukpf/!


)3*! Fkg!Uvgwgtdghtgkwpi!pcej!Cducv|!2!Ucv|!2!Pwoogt!2!wpf!3!yktf!igyæjtv!pcej!Ocáicdg!wpf!dku!
|wo!Cwuncwhgp!fgt!jkgthþt!gthqtfgtnkejgp!dgkjknhgtgejvnkejgp!Igpgjokiwpi!fgt!Gwtqrækuejgp!Mqookuukqp/!
Fcu!Cwuncwhgp!fgt!Igpgjokiwpi!kuv!xqo!Dwpfguokpkuvgtkwo!fgt!Hkpcp|gp!ko!Dwpfguigugv|dncvv!iguqpfgtv!
dgmcppv!|w!igdgp/�!


26/! Fgo!©!41!Cducv|!3!yktf!hqnigpfgt!Ucv|!cpighþiv<!


�Fcu!Jcwrv|qnncov!mcpp!hþt!Gpgtikggt|gwipkuug-!fkg!gpvurtgejgpf!fgt!kp!fgt!Gtncwdpku!igpcppvgp!\ygemdg.
uvkoowpi!xgtygpfgv!yqtfgp!ukpf-!qjpg!fcdgk!xgtdtcwejv!|w!ygtfgp-!cwh!Cpvtci!gkpg!©!9!Cducv|!4!dku!7!
gpvurtgejgpfg!Tgignwpi!vtghhgp=!©!7!Cducv|!4!Ucv|!3!wpf!4!wpf!©!9!Cducv|!8!ignvgp!ukppigoæá/�!


27/! ©!42!Cducv|!5!Ucv|!4!yktf!ykg!hqniv!ighcuuv<!


�Ukpf!Cp|gkejgp!hþt!gkpg!Ighæjtfwpi!fgt!Uvgwgt!gtmgppdct-!kuv!fkg!Gtncwdpku!xqp!gkpgt!Ukejgtjgkv!dku!|wt!
Jøjg!fgu!Uvgwgtygtvu!fgt!Mqjng!cdjæpiki-!fkg!xqtcwuukejvnkej!ko!Lcjtgufwtejuejpkvv!kp!|ygk!Oqpcvgp!xqo!
Mqjngdgvtkgd!qfgt!xqo!Mqjngnkghgtgt!cp!Rgtuqpgp-!fkg!pkejv!ko!Dgukv|!gkpgt!Gtncwdpku!pcej!©!42!Cducv|!5!
qfgt!©!48!Cducv|!2!ukpf-!ignkghgtv!yktf/�!


28/! ©!48!yktf!ykg!hqniv!igæpfgtv<!


c*! Cducv|!3!Ucv|!2!yktf!ykg!hqniv!igæpfgtv<!


cc*! Kp!Pwoogt!6!yktf!fcu!Mqooc!co!Gpfg!fwtej!gkpgp!Rwpmv!gtugv|v/!


dd*! Pwoogt!7!yktf!cwhigjqdgp/!


d*! Pcej!Cducv|!3!Ucv|!2!yktf!hqnigpfgt!Ucv|!gkpighþiv<!
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! �!8!�!


�Ucv|!2!Pwoogt!3!iknv!hþt!fkg!Xgtygpfwpi!cpfgtgt!Gpgtikggt|gwipkuug!gpvurtgejgpf-!ygpp!ukg!


2/! kppgtjcnd!fgu!Dgvtkgdu!ugnduv!jgtiguvgnnv!yqtfgp!ukpf!wpf!


3/! |wt!Cwhtgejvgtjcnvwpi!fgu!Mqjngdgvtkgdu!xgtygpfgv!ygtfgp=!ukg!fþthgp!kpudguqpfgtg!pkejv!hþt!fgp!
Cpvtkgd!xqp!Hcjt|gwigp!xgtygpfgv!ygtfgp/�!


e*! Cducv|!4!Ucv|!4!yktf!ykg!hqniv!ighcuuv<!


�Fkg!Uvgwgt!gpvuvgjv!pkejv-!ygpp!fkg!Mqjng!wpvgtigicpigp!kuv!qfgt!cp!Rgtuqpgp!cdigigdgp!yqtfgp!kuv-!
fkg!|wo!Dg|wi!wpxgtuvgwgtvgt!Mqjng!igoæá!©!42!Cducv|!5!qfgt!|wt!uvgwgthtgkgp!Xgtygpfwpi!xqp!Mqjng!
igoæá!©!48!Cducv|!2!dgtgejvkiv!ukpf/�!


29/! Pcej!©!49!Cducv|!5!yktf!hqnigpfgt!Cducv|!5c!gkpighþiv<!


�)5c*!Nkghgtgt!xqp!Gtficu!ignvgp!pkejv!cnu!cpfgtg!Nkghgtgt!)Cducv|!3!Pwoogt!2*-!uqygkv!!


2/! ukg!Gtficu!|wo!Ugnduvxgtdtcwej!gpvpgjogp-!!


3/! kjpgp!fkgugu!Gtficu!xgtuvgwgtv!xqp!gkpgo!ko!Uvgwgtigdkgv!cpuæuukigp!Nkghgtgt!ignkghgtv!yktf!wpf!!


4/! fkg!Ogpig!fkgugu!Gtficugu!xqo!ngv|vigpcppvgp!Nkghgtgt!gtokvvgnv!yktf/�!


2;/! ©!55!Cducv|!3!yktf!ykg!hqniv!ighcuuv<!


�)3*! Fgt!Kpjcdgt!gkpgu!Icuigykppwpiudgvtkgdgu!)Cducv|!4*!fcth!Gpgtikggt|gwipkuug!kppgtjcnd!fgu!Dg.
vtkgduignæpfgu!uvgwgthtgk!xgtygpfgp-!ygpp!ukg!


2/! kppgtjcnd!fgu!Dgvtkgduignæpfgu!ugnduv!jgtiguvgnnv!yqtfgp!ukpf!wpf!


3/! ko!\wucoogpjcpi!okv!fgo!Igykppgp!qfgt!Dgctdgkvgp!)Jgtuvgnngp*!xqp!Gtficu!xgtygpfgv!ygtfgp=!ukg!
fþthgp!kpudguqpfgtg!pkejv!hþt!fgp!Cpvtkgd!xqp!Hcjt|gwigp!xgtygpfgv!ygtfgp/�!


31/! ©!57!Cducv|!3!yktf!ykg!hqniv!ighcuuv<!


�)3*! Fkg!Uvgwgtgpvncuvwpi!yktf!ko!Hcnn!fgu!Cducv|gu!2!Ucv|!2!Pwoogt!2!pwt!igyæjtv-!ygpp!fgt!Gpv.
ncuvwpiudgtgejvkivg!


2/! fkg!Gpgtikggt|gwipkuug!okv!fgp!Dgingkvrcrkgtgp!pcej!Ctvkmgn!45!fgt!U{uvgotkejvnkpkg!dghøtfgtv!jcv!wpf!


3/! gkpg! qtfpwpiuigoæág!Gorhcpiudguvævkiwpi! uqykg! gkpg! covnkejg!Dguvævkiwpi!fgu! cpfgtgp!Okvinkgf.
uvccvu!fctþdgt!xqtngiv-!fcuu!fkg!Gpgtikggt|gwipkuug!fqtv!qtfpwpiuigoæá!uvgwgtnkej!gthcuuv!yqtfgp!ukpf/�!


32/! ©!58!Cducv|!2!yktf!ykg!hqniv!igæpfgtv<!


c*! Pwoogt!5!yktf!cwhigjqdgp/!


d*! Kp!Pwoogt!6!Dwejuvcdg!d!ygtfgp!fkg!Yøtvgt!�fgp!Xqtcwuugv|wpigp!fgu!©!48!Cdu/!3!Ucv|!2!Pt/!2!wpf!
3�!fwtej!fkg!Yøtvgt!�fgp!Xqtcwuugv|wpigp!fgu!©!48!Cducv|!3!Ucv|!2!Pwoogt!2!wpf!3!uqykg!Ucv|!3�!
gtugv|v/!


33/! ©!5;!yktf!ykg!hqniv!igæpfgtv<!


c*! Cducv|!2!yktf!ykg!hqniv!ighcuuv<!


�)2*! Gkpg!Uvgwgtgpvncuvwpi!yktf! cwh!Cpvtci!igyæjtv! hþt!pcejygkunkej!pcej!©!3!Cducv|!2!Pwo.
ogt!5!xgtuvgwgtvg!Icuøng!dku!|wo!Uvgwgtucv|!fgu!©!3!Cdu/!4!Ucv|!2!Pwoogt!2-!uqygkv!fkgug!!


2/! pcejygkunkej!xgtjgk|v!yqtfgp!ukpf!wpf!gkp!dguqpfgtgu!yktvuejchvnkejgu!Dgfþthpku!hþt!fkg!Xgtygp.
fwpi!xqp!pkejv!igmgpp|gkejpgvgo!Icuøn!|wo!Xgtjgk|gp!xqtnkgiv!qfgt!


3/! kp!Rtþhuvæpfgp!|wo!Cpvtkgd!xqp!Oqvqtgp!xgtygpfgv!yqtfgp!ukpf-!fgtgp!ogejcpkuejg!Gpgtikg!cwu.
uejnkgánkej!fgt!Uvtqogt|gwiwpi!fkgpv-!wpf!gu!cwu!Itþpfgp!fgt!øhhgpvnkejgp!Iguwpfjgkv-!fgt!Uk.
ejgtjgkv!qfgt!cwu!vgejpkuejgp!Itþpfgp!pkejv!oøinkej!kuv-!qtfpwpiuigoæá!igmgpp|gkejpgvg!Icuøng!
|w!xgtygpfgp/!


Fkg!Uvgwgtgpvncuvwpi!pcej!Ucv|!2!Pwoogt!3!yktf!pwt!igyæjtv-!ygpp!fkg!Uvgwgtdgncpig!pkejv!dggkp.
vtæejvkiv!ygtfgp!wpf!fgt!Gpvncuvwpiudgvtci!okpfguvgpu!61!Gwtq!ko!Mcngpfgtlcjt!dgvtæiv/�!
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! �!9!�!


d*! Cducv|!3c!yktf!Cducv|!4/!


e*! Fgt!dkujgtkig!Cducv|!4!yktf!Cducv|!5!wpf!ykg!hqniv!ighcuuv<!


�)5*! Gpvncuvwpiudgtgejvkiv!kuv-!ygt!fkg!Gpgtikggt|gwipkuug!pcej!Cducv|!2!qfgt!Cducv|!4!xgtygpfgv!
qfgt!fkg!Hnþuukiicug!pcej!Cducv|!3!cdigigdgp!jcv/�!


34/! ©!61!yktf!cwhigjqdgp/!


35/! ©!62!Cducv|!2!yktf!ykg!hqniv!igæpfgtv<!


c*! Pwoogt!2!Dwejuvcdg!c!yktf!ykg!hqniv!ighcuuv<!


�c*! hþt!fkg!Jgtuvgnnwpi!xqp!Incu!wpf!Incuyctgp-!mgtcokuejgp!Gt|gwipkuugp-!mgtcokuejgp!Ycpf.!wpf!
Dqfgphnkgugp! wpf! .rncvvgp-! \kgignp! wpf! uqpuvkigt! Dcwmgtcokm-! \gogpv-! Mcnm! wpf! igdtcppvgo!
Ikru-!Gt|gwipkuugp!cwu!Dgvqp-!\gogpv!wpf!Ikru-!mgtcokuej!igdwpfgpgp!Uejngkhmøtrgtp-!okpgtc.
nkuejgp!Kuqnkgtocvgtkcnkgp!wpf!Gt|gwipkuugp!cwu!okpgtcnkuejgp!Kuqnkgtocvgtkcnkgp-!Mcvcn{ucvqtgp.
vtæigtp!cwu!okpgtcnkuejgp!Uvqhhgp-!Yctgp!cwu!Curjcnv!wpf!dkvwokpøugp!Gt|gwipkuugp-!Yctgp!cwu!
Itcrjkv!qfgt!cpfgtgp!Mqjngpuvqhhgp-!Gt|gwipkuugp!cwu!Rqtgpdgvqpgt|gwipkuugp!|wo!Vtqempgp-!
Mcn|kpkgtgp-!Dtgppgp-!Uejogn|gp-!Gtyætogp-!Yctojcnvgp-!Gpvurcppgp-!Vgorgtp!qfgt!Ukpvgtp!fgt!
xqtigpcppvgp!Gt|gwipkuug!qfgt!fgt!|w!kjtgt!Jgtuvgnnwpi!xgtygpfgvgp!Xqtrtqfwmvg-�/!


d*! Ko!Ucv|vgkn!pcej!Pwoogt!3!yktf!fcu!Yqtv!�xgtygpfgv�!fwtej!fcu!Yqtv!�xgtjgk|v�!gtugv|v/!


36/! ©!64!yktf!ykg!hqniv!igæpfgtv<!


c*! Fkg!Þdgtuejtkhv!yktf!ykg!hqniv!ighcuuv<!


�©!64!


Uvgwgtgpvncuvwpi!hþt!fkg!Uvtqogt|gwiwpi�/!


d*! Cducv|!2!yktf!ykg!hqniv!ighcuuv<!


�)2*! Gkpg! Uvgwgtgpvncuvwpi! yktf! cwh! Cpvtci! igyæjtv! hþt! Gpgtikggt|gwipkuug-! fkg! pcejygkunkej!
pcej!©!3!Cducv|!2!Pwoogt!;!wpf!21-!Cducv|!4!Ucv|!2!qfgt!Cducv|!5c!xgtuvgwgtv!yqtfgp!ukpf!wpf!fkg!
|wt!Uvtqogt|gwiwpi!kp!qtvuhguvgp!Cpncigp!


2/! okv!gkpgt!gngmvtkuejgp!Pgppngkuvwpi!xqp!ogjt!cnu!3!Ogicycvv!xgtygpfgv!yqtfgp!ukpf!qfgt!


3/! okv!gkpgt!gngmvtkuejgp!Pgppngkuvwpi!xqp!dku!|w!3!Ogicycvv!xgtygpfgv!yqtfgp!ukpf-! uqygkv!fgt!
gt|gwivg!Uvtqo!pkejv!pcej!©!;!Cducv|!2!Pwoogt!2!wpf!4!fgu!Uvtqouvgwgtigugv|gu!xqp!fgt!Uvtqo.
uvgwgt!dghtgkv!kuv/!


Ygpp!fkg!kp!fgt!Cpncig!gt|gwivg!ogejcpkuejg!Gpgtikg!pgdgp!fgt!Uvtqogt|gwiwpi!cwej!cpfgtgp!\ygm.
mgp!fkgpv-!yktf!pwt!hþt!fgp!cwh!fkg!Uvtqogt|gwiwpi!gpvhcnngpfgp!Cpvgkn!cp!Gpgtikggt|gwipkuugp!gkpg!
Uvgwgtgpvncuvwpi!igyæjtv/�!


e*! Fgo!Cducv|!5!yktf!hqnigpfgt!Ucv|!cpighþiv<!


�Xgtygpfgt!ko!Ukpp!fgu!Ucv|gu!2!kuv!pwt!fkglgpkig!Rgtuqp-!fkg!fkg!Gpgtikggt|gwipkuug!|wo!Dgvtkgd!gkpgt!
Uvtqogt|gwiwpiucpncig!kp!kjt!gkpugv|v/�!


37/! ©!64c!yktf!ykg!hqniv!ighcuuv<!


�©!64c!


Uvgwgtgpvncuvwpi!hþt!fkg!igmqrrgnvg!Gt|gwiwpi!xqp!Mtchv!wpf!Yætog!


)2*! Gkpg!vgknygkug!Uvgwgtgpvncuvwpi!yktf!cwh!Cpvtci!igyæjtv!hþt!Gpgtikggt|gwipkuug-!fkg!pcejygkunkej!
pcej!©!3!Cducv|!2!Pwoogt!;!wpf!21-!Cducv|!4!Ucv|!2!qfgt!Cducv|!5c!xgtuvgwgtv!yqtfgp!ukpf!wpf!fkg!|wt!
igmqrrgnvgp!Gt|gwiwpi!xqp!Mtchv!wpf!Yætog! kp!qtvuhguvgp!Cpncigp!okv! gkpgo!Oqpcvu.!qfgt!Lcjtgupwv.
|wpiuitcf!xqp!okpfguvgpu!81!Rtq|gpv!xgtjgk|v!yqtfgp!ukpf/!
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! �!;!�!


)3*! Fkg!Uvgwgtgpvncuvwpi!pcej!Cducv|!2!dgvtæiv!


2/! hþt!2!111!Nkvgt!pcej!©!3!Cducv|!4!Ucv|!2!Pwoogt!2!!
qfgt!Pwoogt!4!xgtuvgwgtvg!Gpgtikggt|gwipkuug!! 51-46!GWT-!


3/! hþt!2!111!Mknqitcoo!pcej!©!3!Cducv|!4!Ucv|!2!!
Pwoogt!3!xgtuvgwgtvg!Gpgtikggt|gwipkuug!! 21-11!GWT-!


4/! hþt!2!Ogicycvvuvwpfg!pcej!©!3!Cducv|!4!Ucv|!2!!
Pwoogt!5!xgtuvgwgtvg!Gpgtikggt|gwipkuug! 5-53!GWT-!


5/! hþt!2!111!Mknqitcoo!pcej!©!3!Cducv|!4!Ucv|!2!!
Pwoogt!6!xgtuvgwgtvg!Gpgtikggt|gwipkuug!! 71-71!GWT/!


Gkpg!ygkvgtg!Uvgwgtgpvncuvwpi!mcpp!hþt!fkgug!Gpgtikggt|gwipkuug!pkejv!igyæjtv!ygtfgp/


)4*! Ygtfgp!ko!Hcnn!fgu!Cducv|gu!2!fkg!Gpgtikggt|gwipkuug!xqp!gkpgo!Wpvgtpgjogp!fgu!Rtqfw|kgtgp.
fgp!Igygtdgu!ko!Ukpp!fgu!©!3!Pwoogt!4!fgu!Uvtqouvgwgtigugv|gu!qfgt!xqp!gkpgo!Wpvgtpgjogp!fgt!Ncpf.!
wpf!Hqtuvyktvuejchv!ko!Ukpp!fgu!©!3!Pwoogt!6!fgu!Uvtqouvgwgtigugv|gu!|w!dgvtkgdnkejgp!\ygemgp!xgtjgk|v-!
iknv!Cducv|!3!okv!fgt!Ocáicdg-!fcuu!fkg!Uvgwgtgpvncuvwpi


2/! hþt!2!Ikiclqwng!pcej!©!3!Cducv|!2!Pwoogt!;!wpf!21!qfgt!Cducv|!5c!xgtuvgwgtvg!Gpgtikggt|gwipkuug!
1-27!GWT!dgvtæiv-!


3/! hþt!2!Ogicycvvuvwpfg!pcej!©!3!Cducv|!4!Ucv|!2!Pwoogt!5!xgtuvgwgtvg!Gpgtikggt|gwipkuug!5-;7!GWT!
dgvtæiv/!


)5*! Gkpg!vgknygkug!Uvgwgtgpvncuvwpi!yktf!cwh!Cpvtci!igyæjtv!hþt!Gpgtikggt|gwipkuug-!fkg!pcejygkunkej!
pcej!©!3!Cducv|!2!Pwoogt!;!wpf!21-!Cducv|!4!Ucv|!2!qfgt!Cducv|!5c!xgtuvgwgtv!yqtfgp!ukpf!wpf!fkg!|wo!
Cpvtkgd!xqp!Icuvwtdkpgp!wpf!Xgtdtgppwpiuoqvqtgp!kp!dgiþpuvkivgp!Cpncigp!|wt!igmqrrgnvgp!Gt|gwiwpi!
xqp!Mtchv!wpf!Yætog!pcej!©!4!okv! gkpgo!Oqpcvu.!qfgt!Lcjtgupwv|wpiuitcf!xqp!okpfguvgpu!81!Rtq|gpv!
xgtygpfgv!yqtfgp!ukpf/!


)6*! Fkg!Uvgwgtgpvncuvwpi!pcej!Cducv|!5!dgvtæiv


2/! hþt!2!111!Nkvgt!pcej!©!3!Cducv|!4!Ucv|!2!Pwoogt!2!!
qfgt!Pwoogt!4!xgtuvgwgtvg!Gpgtikggt|gwipkuug!! 51-46!GWT-!


3/! hþt!2!111!Mknqitcoo!pcej!©!3!Cducv|!4!Ucv|!2!!
Pwoogt!3!xgtuvgwgtvg!Gpgtikggt|gwipkuug!! 5-11!GWT-!


4/! hþt!2!Ogicycvvuvwpfg!pcej!©!3!Cducv|!4!Ucv|!2!!
Pwoogt!5!xgtuvgwgtvg!Gpgtikggt|gwipkuug!! 5-53!GWT-!


5/! hþt!2!111!Mknqitcoo!pcej!©!3!Cducv|!4!Ucv|!2!!
Pwoogt!6!xgtuvgwgtvg!Gpgtikggt|gwipkuug!! 2;-71!GWT-!


6/! hþt!2!Ikiclqwng!pcej!©!3!Cducv|!2!Pwoogt!;!wpf!21!!
qfgt!Cducv|!5c!xgtuvgwgtvg!Gpgtikggt|gwipkuug!! 1-27!GWT/!


Gkpg!ygkvgtg!Uvgwgtgpvncuvwpi!mcpp!hþt!fkgug!Gpgtikggt|gwipkuug!pkejv!igyæjtv!ygtfgp/


)7*! Gkpg!xqnnuvæpfkig!Uvgwgtgpvncuvwpi!yktf!cwh!Cpvtci!igyæjtv!hþt!Gpgtikggt|gwipkuug-!fkg!pcejygku.
nkej!pcej!©!3!Cducv|!2!Pwoogt!;!wpf!21-!Cducv|!4!Ucv|!2!qfgt!Cducv|!5c!xgtuvgwgtv!yqtfgp!ukpf!wpf!fkg!|wt!
igmqrrgnvgp!Gt|gwiwpi!xqp!Mtchv!wpf!Yætog!kp!qtvuhguvgp!Cpncigp!xgtygpfgv!yqtfgp!ukpf/!Cdygkejgpf!
xqp!Ucv|!2!dgvtæiv!fkg!Uvgwgtgpvncuvwpi!hþt!pcejygkunkej!pcej!©!3!Cducv|!4!Ucv|!2!Pwoogt!2!Dwejuvcdg!c!
xgtuvgwgtvg!Gpgtikggt|gwipkuug!72-46!Gwtq! hþt!2!111!Nkvgt/!Gkpg!ygkvgtg!Uvgwgtgpvncuvwpi!mcpp! hþt!fkg! kp!
Ucv|!3!igpcppvgp!Gpgtikggt|gwipkuug!pkejv!igyæjtv!ygtfgp/!Fkg!Uvgwgtgpvncuvwpi!pcej!fgp!Uæv|gp!2!wpf!3!
yktf!pwt!igyæjtv-!ygpp!fkgug!Cpncigp


2/! gkpgp!Oqpcvu.!qfgt!Lcjtgupwv|wpiuitcf!xqp!okpfguvgpu!81!Rtq|gpv!gttgkejgp!wpf!


3/! jqejghhk|kgpv!ukpf/!
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! �!21!�!


Gkpg!Cpncig!|wt!Mtchv.Yætog.Mqrrnwpi!kuv!jqejghhk|kgpv-!ygpp!ukg!fkg!Mtkvgtkgp!fgu!Cpjcpiu!KK!fgt!Tkejv.
nkpkg!31230380GW!fgu!Gwtqrækuejgp!Rctncogpvu!wpf!fgu!Tcvgu!xqo!36/!Qmvqdgt!3123!|wt!Gpgtikgghhk|kgp|-!
|wt!Æpfgtwpi!fgt!Tkejvnkpkgp!311;02360GI!wpf!31210410GW!wpf!|wt!Cwhjgdwpi!fgt!Tkejvnkpkgp!3115090GI!
wpf!31170430GI!)CDn/!N!426!xqo!25/22/3123-!U/!2-!N!224!xqo!36/5/3124-!U/!35*-!fkg!fwtej!fkg!Tkejvnkpkg!
31240230GW!)CDn/!N!252!xqo!39/6/3124-!U/!39*!igæpfgtv!yqtfgp!kuv-!kp!fgt!lgygknu!ignvgpfgp!Hcuuwpi!gthþnnv/!


)8*! Fkg!xqnnuvæpfkig!Uvgwgtgpvncuvwpi!pcej!Cducv|!7!yktf!pwt!igyæjtv!dku!|wt!xqnnuvæpfkigp!Cdugv|wpi!
hþt!fkg!Cdpwv|wpi!fgt!Jcwrvdguvcpfvgkng!fgt!Cpncig!gpvurtgejgpf!fgp!Xqticdgp!fgu!©!8!fgu!Gkpmqoogp.
uvgwgtigugv|gu/!Jcwrvdguvcpfvgkng!fgt!Cpncig!ukpf!Icuvwtdkpg-!Oqvqt-!Fcorhgt|gwigt-!Fcorhvwtdkpg-!Ig.
pgtcvqt!wpf!Uvgwgtwpi/!Ygtfgp!Jcwrvdguvcpfvgkng!fgt!Cpncig!fwtej!pgwg!Jcwrvdguvcpfvgkng!gtugv|v-!yktf!fkg!
Uvgwgtgpvncuvwpi!dku!|wt!xqnnuvæpfkigp!Cdugv|wpi!hþt!Cdpwv|wpi!fgt!pgw!gkpighþivgp!Jcwrvdguvcpfvgkng!ig.
yæjtv-!uqhgtp!fkg!Mquvgp!hþt!fkg!Gtpgwgtwpi!okpfguvgpu!61!Rtq|gpv!fgt!Mquvgp!hþt!fkg!Pgwgttkejvwpi!fgt!
Cpncig!dgvtcigp/!


)9*! Fkg!xqnnuvæpfkig!Uvgwgtgpvncuvwpi!pcej!Cducv|!7!gthqniv!cd|þinkej!fgt!gtjcnvgpgp!Kpxguvkvkqpudgk.
jknhgp/!Uqncpig!fkg!Kpxguvkvkqpudgkjknhgp!fgp!Uvgwgtgpvncuvwpiudgvtci!pcej!©!64c!gttgkejgp!qfgt!þdgtuvgkigp-!
yktf!fkg!Uvgwgtgpvncuvwpi!pkejv!igyæjtv/!Fgt!Gpvncuvwpiudgtgejvkivg!pcej!Cducv|!21!Ucv|!2!kuv!xgtrhnkejvgv-!
fgo!|wuvæpfkigp!Jcwrv|qnncov!Cpicdgp!|w!uæovnkejgp!Kpxguvkvkqpudgkjknhgp!|w!ocejgp-!fkg!kjo!igyæjtv!
ygtfgp/!


);*! Fkg!vgknygkug!Uvgwgtgpvncuvwpi!pcej!fgp!Cduæv|gp!2!wpf!4!yktf!pwt!hþt!fgp!Oqpcv!qfgt!fcu!Lcjt!
igyæjtv-!kp!fgo!fgt!Pwv|wpiuitcf!xqp!okpfguvgpu!81!Rtq|gpv!pcejygkunkej!gttgkejv!ywtfg/!Fkg!xqnnuvæpfkig!
Uvgwgtgpvncuvwpi!pcej!Cducv|!7!yktf!pwt!hþt!fgp!Oqpcv!qfgt!fcu!Lcjt!igyæjtv-!kp!fgo!fkg!kp!fgp!Cduæv|gp!
7!wpf!8!igpcppvgp!Xqtcwuugv|wpigp!pcejygkunkej!gthþnnv!ywtfgp/


)21*!Gpvncuvwpiudgtgejvkiv! kuv!fgtlgpkig-!fgt!fkg!Gpgtikggt|gwipkuug!|wt!igmqrrgnvgp!Gt|gwiwpi!xqp!
Mtchv!wpf!Yætog!xgtygpfgv!jcv/!Xgtygpfgt!ko!Ukpp!fgu!Ucv|gu!2!kuv!pwt!fkglgpkig!Rgtuqp-!fkg!fkg!Gpgtikg.
gt|gwipkuug!kp!gkpgt!MYM.Cpncig!|wo!Dgvtkgd!fgt!Cpncig!gkpugv|v/


)22*!Fkg!vgknygkug!Uvgwgtgpvncuvwpi!pcej!fgp!Cduæv|gp!2-!4!wpf!5!yktf!igyæjtv!pcej!Ocáicdg!wpf!dku!
|wo!Cwuncwhgp!fgt!jkgthþt!gthqtfgtnkejgp!Htgkuvgnnwpiucp|gkig!dgk!fgt!Gwtqrækuejgp!Mqookuukqp!pcej!fgt!
Xgtqtfpwpi! )GW*!Pt/!76203125/!Fcu!Cwuncwhgp!fgt!Htgkuvgnnwpiucp|gkig! kuv! xqo!Dwpfguokpkuvgtkwo!fgt!
Hkpcp|gp! ko!Dwpfguigugv|dncvv!iguqpfgtv!dgmcppv! |w!igdgp/!Fkg!xqnnuvæpfkig!Uvgwgtgpvncuvwpi!pcej!Cd.
ucv|!7!yktf!igyæjtv! pcej!Ocáicdg! wpf!dku! |wo!Cwuncwhgp!fgt!jkgthþt! gthqtfgtnkejgp!dgkjknhgtgejvnkejgp!
Igpgjokiwpi!fgt!Gwtqrækuejgp!Mqookuukqp/!Fcu!Cwuncwhgp!fgt!Igpgjokiwpi!kuv!xqo!Dwpfguokpkuvgtkwo!
fgt!Hkpcp|gp!ko!Dwpfguigugv|dncvv!iguqpfgtv!dgmcppv!|w!igdgp/


)23*!Fkg!xqnnuvæpfkig!Uvgwgtgpvncuvwpi!pcej!Cducv|!7!yktf!igyæjtv!pcej!Ocáicdg!wpf!dku!|wo!Cwu.
ncwhgp!fgt!jkgthþt!gthqtfgtnkejgp!dgkjknhgtgejvnkejgp!Igpgjokiwpi!fgt!Gwtqrækuejgp!Mqookuukqp/!Fcu!Cwu.
ncwhgp!fgt!Igpgjokiwpi!kuv!xqo!Dwpfguokpkuvgtkwo!fgt!Hkpcp|gp!ko!Dwpfguigugv|dncvv!iguqpfgtv!dgmcppv!
|w!igdgp/�


38/! ©!64d!yktf!cwhigjqdgp/!


39/! Fgo!©!65!yktf!hqnigpfgt!Cducv|!6!cpighþiv<!


�)6*! Fkg!Uvgwgtgpvncuvwpi!yktf!igyæjtv!pcej!Ocáicdg!wpf!dku!|wo!Cwuncwhgp!fgt!jkgthþt!gthqtfgtnk.
ejgp!Htgkuvgnnwpiucp|gkig!dgk!fgt!Gwtqrækuejgp!Mqookuukqp!pcej!fgt!Xgtqtfpwpi!)GW*!Pt/!76203125/!Fcu!
Cwuncwhgp!fgt!Htgkuvgnnwpiucp|gkig!kuv!xqo!Dwpfguokpkuvgtkwo!fgt!Hkpcp|gp!ko!Dwpfguigugv|dncvv!iguqp.
fgtv!dgmcppv!|w!igdgp/�!


3;/! ©!66!yktf!ykg!hqniv!igæpfgtv<!


c*! Cducv|!5!Ucv|!2!Pwoogt!2!Dwejuvcdg!d!yktf!ykg!hqniv!ighcuuv<!


�d*! gkpg!tgikuvtkgtvg!Qticpkucvkqp!pcej!Ctvkmgn!24!fgt!Xgtqtfpwpi!)GI*!Pt/!23320311;!fgu!Gwtqræk.
uejgp!Rctncogpvu!wpf!fgu!Tcvgu!xqo!36/!Pqxgodgt!311;!þdgt!fkg!htgkyknnkig!Vgknpcjog!xqp!Qt.
icpkucvkqpgp! cp! gkpgo! Igogkpuejchvuu{uvgo! hþt! Woygnvocpcigogpv! wpf! Woygnvdgvtkgdurtþ.
hwpi!wpf!|wt!Cwhjgdwpi!fgt!Xgtqtfpwpi!)GI*!Pt/!87203112!uqykg!fgt!Dguejnþuug!fgt!Mqooku.
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! �!22!�!


ukqp!311207920GI!wpf!311702;40GI!)CDn/!N!453!xqo!33/23/311;-!U/!2*-!fkg!fwtej!fkg!Xgtqtf.
pwpi!)GI*!Pt/!62803124!)CDn/!N/!269!xqo!21/7/3124-!U/!2*!igæpfgtv!yqtfgp!ukpf-!kp!fgt!lgygknu!
ignvgpfgp!Hcuuwpi-!kuv!wpf�/!


d*! Cducv|!;!yktf!ykg!hqniv!ighcuuv<!


�);*! Fkg!Uvgwgtgpvncuvwpi!pcej!fgp!Cduæv|gp!2!wpf!3!yktf!igyæjtv!pcej!Ocáicdg!wpf!dku!|wo!
Cwuncwhgp!fgt!jkgthþt!gthqtfgtnkejgp!Htgkuvgnnwpiucp|gkig!dgk!fgt!Gwtqrækuejgp!Mqookuukqp!pcej!fgt!
Xgtqtfpwpi!)GW*!Pt/!76203125/!Fcu!Cwuncwhgp!fgt!Htgkuvgnnwpiucp|gkig!kuv!xqo!Dwpfguokpkuvgtkwo!
fgt!Hkpcp|gp!ko!Dwpfguigugv|dncvv!iguqpfgtv!dgmcppv!|w!igdgp/�!


41/! Fgo!©!67!yktf!hqnigpfgt!Cducv|!6!cpighþiv<!


�)6*! Fkg!Uvgwgtgpvncuvwpi!yktf!igyæjtv!pcej!Ocáicdg!wpf!dku!|wo!Cwuncwhgp!fgt!jkgthþt!gthqtfgtnk.
ejgp!Htgkuvgnnwpiucp|gkig!dgk!fgt!Gwtqrækuejgp!Mqookuukqp!pcej!fgt!Xgtqtfpwpi!)GW*!Pt/!76203125/!Fcu!
Cwuncwhgp!fgt!Htgkuvgnnwpiucp|gkig!kuv!xqo!Dwpfguokpkuvgtkwo!fgt!Hkpcp|gp!ko!Dwpfguigugv|dncvv!iguqp.
fgtv!dgmcppv!|w!igdgp/�!


42/! Fgo!©!68!yktf!hqnigpfgt!Cducv|!;!cpighþiv<!


);*!�! Fkg!hguvigngivg!Uvgwgtgpvncuvwpi!pcej!Cducv|!6!Pwoogt!2!yktf!cpigygpfgv!pcej!Ocáicdg!wpf!
dku!|wo!Cwuncwhgp!fgt!jkgthþt!gthqtfgtnkejgp!Htgkuvgnnwpiucp|gkig!dgk!fgt!Gwtqrækuejgp!Mqookuukqp!pcej!
fgt!Xgtqtfpwpi!)GW*!Pt/!76203125/!Fcu!Cwuncwhgp!fgt!Htgkuvgnnwpiucp|gkig!kuv!xqo!Dwpfguokpkuvgtkwo!fgt!
Hkpcp|gp!ko!Dwpfguigugv|dncvv!iguqpfgtv!dgmcppv!|w!igdgp/�!


43/! ©!77!Cducv|!2!yktf!ykg!hqniv!igæpfgtv<!


c*! Pwoogt!4!yktf!ykg!hqniv!igæpfgtv<!


cc*! Ko!Ucv|vgkn!xqt!Dwejuvcdg!c!yktf!fkg!Cpicdg!�4c�!fwtej!fkg!Cpicdg!�4d�!gtugv|v/!


dd*! Hqnigpfgt!Dwejuvcdg!g!yktf!cpighþiv<!


�g*! fkg!Dgitkhhg!fgu!©!4d!pæjgt! |w!dguvkoogp!wpf! hþt!fkg!Okvvgknwpiurhnkejvgp!fkg!Hqto-!fgp!
Kpjcnv-!fgp!Wohcpi!wpf!fkg!Ctv!wpf!Ygkug!fgt!Þdgtokvvnwpi!hguv|wngigp!uqykg!dguqpfgtg!
Dguvkoowpigp-!gkpuejnkgánkej!fgt!Htkuvgp-!kppgtjcnd!fgtgt!fkg!Cpicdgp!|w!ocejgp!ukpf-!|w!
gtncuugp-�/!


d*! Kp!Pwoogt!5!Dwejuvcdg!c!ygtfgp!pcej!fgo!Mqooc!fkg!Yøtvgt!�gkpg!Okpfguvwouejnciuogpig!wpf!
gkpg!Okpfguvncigtfcwgt!xqt|wugjgp!wpf!dgk!Ighæjtfwpi!fgt!Uvgwgtdgncpig!gkpg!Ukejgtjgkv!dku!|wt!Jøjg!
fgu!Uvgwgtygtvu!fgu!vcvuæejnkejgp!Uvgwgtncigtdguvcpfu!|w!xgtncpigp!qfgt!fcu!Uvgwgtncigt!wpvgt!covnk.
ejgp!Xgtuejnwuu!|w!pgjogp-�!gkpighþiv/!


e*! Fgt!Pwoogt!6!yktf!hqnigpfgt!Dwejuvcdg!h!cpighþiv<!


�h*! fcu!\wncuuwpiuxgthcjtgp!pcej!©!25!Cducv|!8!Ucv|!4!wpf!5!pæjgt!|w!tgignp!wpf!fcdgk!kpudguqpfgtg!
xqt|wugjgp-!fcuu!fkg!Xgtgkphcejwpi!pwt!|w|wncuugp!kuv-!ygpp!fgt!Uvgwgtuejwnfpgt!gkpg!xgtdkpfnk.
ejg!Gtmnætwpi!fctþdgt!cdikdv-!cwh!ygnejgp!Uvgwgtdgvtci!lg!Dghøtfgtwpiuxqticpi!fgt!Cpvtci!cwh!
Cdicdg!gkpgt!Uvgwgtcpognfwpi!gpvurtgejgpf!©!9!Cducv|!4!dku!7!dguejtæpmv!kuv-�/!


f*! Fgt!Pwoogt!7!yktf!hqnigpfgt!Dwejuvcdg!g!cpighþiv<!


�g*! |wt!Fwtejhþjtwpi!xqp!Ctvkmgn!46!fgt!U{uvgotkejvnkpkg!fcu!Xgthcjtgp!fgt!Dghøtfgtwpi!xqp!Gt|gwi.
pkuugp!fgu!uvgwgttgejvnkej!htgkgp!Xgtmgjtu!fwtej!gkpgp!cpfgtgp!Okvinkgfuvccv!wpvgt!Xgtygpfwpi!
fgu!Dgingkvfqmwogpvu!pcej!Ctvkmgn!45!fgt!U{uvgotkejvnkpkg!wpf!pcej!fgp!fc|w!gticpigpgp!Xgt.
qtfpwpigp!kp!fgp!lgygknu!ignvgpfgp!Hcuuwpigp!pæjgt!|w!tgignp!wpf!xqt|wugjgp-!fcuu!fwtej!dkncvg.
tcng!Xgtgkpdctwpigp!okv!fgp! lgygknkigp!Okvinkgfuvccvgp!gkp!xqo!Tgignxgthcjtgp!cdygkejgpfgu!
xgtgkphcejvgu!Xgthcjtgp!|wigncuugp!ygtfgp!mcpp-�/!


g*! Pwoogt!22!yktf!ykg!hqniv!igæpfgtv<!


cc*! Kp!Ucv|!2!ygtfgp!fkg!Yøtvgt!�|w!fgp!©©!56!dku!71�!fwtej!fkg!Yøtvgt!�|w!fgp!©©!56!dku!6;�!gtugv|v/!


dd*! Fkg!Dwejuvcdgp!h!wpf!j!ygtfgp!cwhigjqdgp/!


h*! Fkg!Pwoogtp!22c!wpf!22d!ygtfgp!cwhigjqdgp/!


Drucksache 452/17







! �!23!�!


i*! Pcej!Pwoogt!29!yktf!hqnigpfg!Pwoogt!29c!gkpighþiv<!


�29c/!|wt!Xgthcjtgpuxgtgkphcejwpi-!|wt!Xgtogkfwpi!wpcpigoguugpgt!yktvuejchvnkejgt!Dgncuvwpigp!uq.
ykg!|wt!Ukejgtwpi!fgt!Ingkejoæákimgkv!fgt!Dguvgwgtwpi!wpf!fgu!Uvgwgtcwhmqoogpu!Dguvkoowp.
igp!kp!Dg|wi!cwh!fkg!uvgwgtnkejg!Dgiþpuvkiwpi!kpvgtpcvkqpcngt!Gkptkejvwpigp!wpf!fgtgt!Okvinkgfgt!
|w!gtncuugp!wpf!fcdgk!kpudguqpfgtg!


c*! fkg!Xqtcwuugv|wpigp! hþt!fkg!Igyæjtwpi!gkpgt!Uvgwgtdghtgkwpi!gkpuejnkgánkej!fgt!Dgitkhhg!
pæjgt!|w!dguvkoogp-!fcu!Xgthcjtgp!fgt!Uvgwgtdghtgkwpi!|w!tgignp!wpf!Rhnkejvgp!hþt!fkg!Cd.
icdg-!fgp!Dg|wi!wpf!fkg!Xgtygpfwpi!fgt!Gpgtikggt|gwipkuug!xqt|wugjgp-!


d*! fkg!Xqtcwuugv|wpigp!hþt!fkg!Igyæjtwpi!gkpgt!Uvgwgtgpvncuvwpi!gkpuejnkgánkej!fgt!Dgitkhhg!
pæjgt!|w!dguvkoogp-!fcu!Xgthcjtgp!fgt!Uvgwgtgpvncuvwpi!|w!tgignp!wpf!Xqtuejtkhvgp!þdgt!fkg!
|wo!\ygem!fgt!Uvgwgtgpvncuvwpi!gthqtfgtnkejgp!Cpicdgp!wpf!Pcejygkug!gkpuejnkgánkej!kjtgt!
Cwhdgycjtwpi!|w!gtncuugp!wpf!|w!dguvkoogp-!fcuu!fgt!Cpurtwej!cwh!Uvgwgtgpvncuvwpi!kppgt.
jcnd!dguvkoovgt!Htkuvgp!ignvgpf!|w!ocejgp!kuv-!


e*! xqt|wugjgp-!fcuu!dgk!Cdicdg!fgt!Gpgtikggt|gwipkuug!cp!Pkejvdgiþpuvkivg!gkpg!Uvgwgt!pcej!
©!3!gpvuvgjv-!wpf!fcu!fchþt!gthqtfgtnkejg!Xgthcjtgp!gkpuejnkgánkej!fgu!Xgthcjtgpu!fgt!Uvgwgt.
gtjgdwpi!|w!tgignp!wpf!|w!dguvkoogp-!fcuu!fkg!Uvgwgtcpognfwpi!kppgtjcnd!dguvkoovgt!Htk.
uvgp!cd|wigdgp!kuv-�/!


j*! Pwoogt!31!yktf!fwtej!fkg!hqnigpfgp!Pwoogtp!31!wpf!31c!gtugv|v<!


�31/! ko!Dgpgjogp!okv!fgo!Dwpfguokpkuvgtkwo!fgu!Kppgtp!cnvgtpcvkx!|wt!swcnkhk|kgtvgp!gngmvtqpkuejgp!
Ukipcvwt!gkp!cpfgtgu!ukejgtgu!Xgthcjtgp!|w|wncuugp-!fcu!fgp!Fcvgpþdgtokvvngt!cwvjgpvkhk|kgtv!wpf!
fkg!Xgtvtcwnkejmgkv!wpf!Kpvgitkvæv!fgu!gngmvtqpkuej!þdgtokvvgnvgp!Fcvgpucv|gu!igyæjtngkuvgv/!©!98c!
Cducv|!7!Ucv|!3!fgt!Cdicdgpqtfpwpi!iknv! gpvurtgejgpf/! Kp!fgt!Tgejvuxgtqtfpwpi!møppgp!cwej!
Cwupcjogp!xqp!fgt!Rhnkejv!|wt!Xgtygpfwpi!fgu!pcej!Ucv|!2!|wigncuugpgp!Xgthcjtgpu!xqtigugjgp!
ygtfgp/!Fkg!Fcvgpþdgtokvvnwpi!mcpp!kp!fgt!Tgejvuxgtqtfpwpi!cwej!fwtej!Xgtygku!cwh!Xgtøhhgpv.
nkejwpigp!ucejxgtuvæpfkigt!Uvgnngp!igtgignv!ygtfgp-!


31c/!|wt!Xgthcjtgpuxgtgkphcejwpi!|w!dguvkoogp-!fcuu!kp!fkgugo!Igugv|!qfgt!gkpgt!cwh!Itwpf!fkgugu!
Igugv|gu!gtncuugpgp!Xgtqtfpwpi!xqtigugjgpg!Uvgwgtgtmnætwpigp!qfgt!uqpuvkig!Gtmnætwpigp-!Uvgw.
gtcpognfwpigp-!Cpvtæig-!Cp|gkigp-!Okvvgknwpigp-!Pcejygkug-!uqpuvkig!hþt!fcu!Xgthcjtgp!gthqt.
fgtnkejg!Fcvgp!qfgt!|wt!Gthþnnwpi!wpkqputgejvnkejgt!Xgtøhhgpvnkejwpiu.-!Kphqtocvkqpu.!wpf!Vtcpu.
rctgp|xqtuejtkhvgp! pcej! Pwoogt!32! gthqtfgtnkejg! Fcvgp! icp|! qfgt! vgknygkug! fwtej!Fcvgphgtp.
þdgtvtciwpi!|w!þdgtokvvgnp!ukpf!qfgt!þdgtokvvgnv!ygtfgp!møppgp-!wpf!fcdgk!kpudguqpfgtg!Hqnigp.
fgu!|w!tgignp<!


c*! fkg!Xqtcwuugv|wpigp!hþt!fkg!Cpygpfwpi!fgu!Xgthcjtgpu!fgt!Fcvgphgtpþdgtvtciwpi-!


d*! fcu!Pæjgtg!þdgt!Hqto-!Xgtctdgkvwpi!wpf!Ukejgtwpi!fgt!|w!þdgtokvvgnpfgp!Fcvgp-!


e*! fkg!Ctv!wpf!Ygkug!fgt!Þdgtokvvnwpi!fgt!Fcvgp-!


f*! fkg!\wuvæpfkimgkv!hþt!fkg!Gpvigigppcjog!fgt!|w!þdgtokvvgnpfgp!Fcvgp-!


g*! fkg!Okvyktmwpiurhnkejvgp!Ftkvvgt!wpf!fgtgp!Jchvwpi-!ygpp!cwh!Itwpf!wptkejvkigt!Gtjgdwpi-!
Xgtctdgkvwpi!qfgt!Þdgtokvvnwpi!fgt!Fcvgp!Uvgwgtp!xgtmþt|v!qfgt!Uvgwgtxqtvgkng!gtncpiv!ygt.
fgp-!


h*! fkg!Jchvwpi!fgu!Fcvgpþdgtokvvngtu!hþt!xgtmþt|vg!Uvgwgtp!qfgt!hþt!|w!Wptgejv!gtncpivg!Uvgw.
gtxqtvgkng-!ygpp!fgt!Fcvgpþdgtokvvngt!ukej!mgkpg!Igykuujgkv!þdgt!fkg!Kfgpvkvæv!fgu!Cwhvtci.
igdgtu!xgtuejchhv!jcv-!


i*! fgp!Wohcpi!wpf!fkg!Hqto!fgt!hþt!fkgugu!Xgthcjtgp!gthqtfgtnkejgp!dguqpfgtgp!Gtmnætwpiu.
rhnkejvgp!fgu!Uvgwgtrhnkejvkigp!qfgt!Cpvtciuvgnngtu/!


Dgk!fgt!Fcvgpþdgtokvvnwpi!kuv!gkp!ukejgtgu!Xgthcjtgp!|w!xgtygpfgp-!fcu!fgp!Fcvgpþdgtokvvngt!cw.
vjgpvkhk|kgtv!wpf!fkg!Xgtvtcwnkejmgkv!wpf!Kpvgitkvæv!fgu!gngmvtqpkuej!þdgtokvvgnvgp!Fcvgpucv|gu!ig.
yæjtngkuvgv/!Fkg!Fcvgpþdgtokvvnwpi!mcpp!kp!fgt!Tgejvuxgtqtfpwpi!cwej!fwtej!Xgtygku!cwh!Xgtøh.
hgpvnkejwpigp!ucejxgtuvæpfkigt!Uvgnngp!igtgignv!ygtfgp-�/!
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k*! Pwoogt!32!yktf!ykg!hqniv!ighcuuv<!


�32/! |wt!Wougv|wpi!fgt!ukej!cwu!Fwtejhþjtwpiuxgtqtfpwpigp!fgu!Tcvgu!cwh!Itwpf!xqp!Ctvkmgn!21;!fgu!
Xgtvtciu! þdgt! fkg! Ctdgkvuygkug! fgt! Gwtqrækuejgp! Wpkqp-! Xgtqtfpwpigp! fgt! Mqookuukqp! cwh!
Itwpf!xqp!Ctvkmgn!219!Cducv|!5!fgu!Xgtvtciu!þdgt!fkg!Ctdgkvuygkug!fgt!Gwtqrækuejgp!Wpkqp!uqykg!
Dguejnþuugp-!Tcjogp-!Ngkvnkpkgp!qfgt!Okvvgknwpigp!fgt!Mqookuukqp!|w!fgp!Ctvkmgnp!218!dku!21;!
fgu!Xgtvtciu!þdgt!fkg!Ctdgkvuygkug!fgt!Gwtqrækuejgp!Wpkqp!gtigdgpfgp!wpkqputgejvnkejgp!Xgtøh.
hgpvnkejwpiu.-!Kphqtocvkqpu.!wpf!Vtcpurctgp|xgtrhnkejvwpigp!hþt!fkg!Igyæjtwpi!uvccvnkejgt!Dgk.
jknhgp!gtiæp|gpfg!Dguvkoowpigp!|w!gtncuugp!wpf!fcdgk!Hqnigpfgu!|w!tgignp<!


c*! fkg!Ognfgrhnkejvgp!gkpuejnkgánkej!fgu!Xgthcjtgpu!|wt!Gtjgdwpi!fgt!gthqtfgtnkejgp!Kphqtoc.
vkqpgp!dgk!fgp!Dgiþpuvkivgp!|w!dguvkoogp-!


d*! fgp!Dgiþpuvkivgp!Rhnkejvgp!|wo!Pcejygku!fgt!dgkjknhgtgejvnkejgp!Xqtcwuugv|wpigp!cwh|wgt.
ngigp-!


e*! fkg!Ctv!wpf!Ygkug!fgt!Þdgtokvvnwpi!fgt!pcej!fgp!Dwejuvcdgp!c!wpf!d! |w!þdgtokvvgnpfgp!
Fcvgp!|w!tgignp-!


f*! fcu!Pæjgtg!þdgt!Hqto-!Kpjcnv-!Wohcpi-!Xgtctdgkvwpi-!Pwv|wpi!wpf!Ukejgtwpi!fgt!pcej!fgp!
Dwejuvcdgp!c!wpf!d!|w!þdgtokvvgnpfgp!Fcvgp!|w!dguvkoogp-!


g*! fkg!Ygkvgticdg!wpf!Xgtøhhgpvnkejwpi!fgt!pcej!fgp!Dwejuvcdgp!c!wpf!d!|w!þdgtokvvgnpfgp!
Fcvgp!xqt|wugjgp-!


h*! fkg!\wuvæpfkimgkv!hþt!fkg!Gpvigigppcjog-!Xgtctdgkvwpi-!Pwv|wpi!wpf!Ygkvgticdg!fgt!pcej!
fgp!Dwejuvcdgp!c!wpf!d!|w!þdgtokvvgnpfgp!Fcvgp!|w!tgignp-!


i*! fkg!Gkpjcnvwpi!fgt!kp!fgp!gtiæp|gpfgp!Dguvkoowpigp!pqtokgtvgp!Xgtrhnkejvwpigp!ko!Ygig!
fgt!Uvgwgtcwhukejv!ukejgt|wuvgnngp!wpf!|w!tgignp/!Fkg!hþt!fkg!Uvgwgtcwhukejv!ignvgpfgp!Xqt.
uejtkhvgp!fgt!Cdicdgpqtfpwpi!hkpfgp!gpvurtgejgpfg!Cpygpfwpi/�!


44/! ©!77c!yktf!cwhigjqdgp/!


45/! Fgo!©!77d!yktf!hqnigpfgt!Cducv|!5!cpighþiv<!


�)5*! Fcu!Dwpfguokpkuvgtkwo!hþt!Yktvuejchv!wpf!Gpgtikg!yktf!gtoæejvkiv-!ko!Gkpxgtpgjogp!okv!fgo!
Dwpfguokpkuvgtkwo!fgt!Hkpcp|gp!wpf!fgo!Dwpfguokpkuvgtkwo!hþt!Woygnv-!Pcvwtuejwv|-!Dcw!wpf!Tgcmvqt.
ukejgtjgkv!|wt!Fwtejhþjtwpi!fkgugu!Igugv|gu!wpf!fgt!Xgtqtfpwpi!pcej!Cducv|!2!fwtej!Tgejvuxgtqtfpwpi!
qjpg!\wuvkoowpi!fgu!Dwpfgutcvgu!|w!dguvkoogp-!fcuu!Gtmgppvpkuug!wpf!Kphqtocvkqpgp-!fkg!ukej!cwh!fkg!
Iþnvkimgkv!xqp!Pcejygkugp!pcej!©!66!Cducv|!5-!6!wpf!9!cwuyktmgp!møppgp-!þdgtokvvgnv!ygtfgp!møppgp-!wpf!
fcdgk!Hqnigpfgu!|w!tgignp<!


2/! fkg!Ctv!fgt!|w!þdgtokvvgnpfgp!Gtmgppvpkuug!wpf!Kphqtocvkqpgp-!


3/! fkg!Xqtcwuugv|wpigp!hþt!fkg!Þdgtokvvnwpi!fgt!Gtmgppvpkuug!wpf!Kphqtocvkqpgp-!


4/! fkg!Ctv!wpf!Ygkug!fgt!Þdgtokvvnwpi!fgt!Gtmgppvpkuug!wpf!Kphqtocvkqpgp-!


5/! fkg!\wuvæpfkimgkv!hþt!fkg!Gpvigigppcjog!fgt!|w!þdgtokvvgnpfgp!Gtmgppvpkuug!wpf!Kphqtocvkqpgp/�!


46/! Pcej!©!77d!yktf!hqnigpfgt!©!77e!gkpighþiv<!


�©!77e!


Dwáignfxqtuejtkhvgp!


)2*! Qtfpwpiuykftki!jcpfgnv-!ygt!xqtuæv|nkej!qfgt!ngkejvhgtvki!gkpgt!Tgejvuxgtqtfpwpi!pcej!©!77!Cd.
ucv|!2!Pwoogt!32!Dwejuvcdg!c!dku!e!qfgt!f!qfgt!gkpgt!xqnn|kgjdctgp!Cpqtfpwpi!cwh!Itwpf!gkpgt!uqnejgp!
Tgejvuxgtqtfpwpi!|wykfgtjcpfgnv-!uqygkv!fkg!Tgejvuxgtqtfpwpi!hþt!gkpgp!dguvkoovgp!Vcvdguvcpf!cwh!fkgug!
Dwáignfxqtuejtkhv!xgtygkuv/!


)3*! Fkg!Qtfpwpiuykftkimgkv!mcpp!okv!gkpgt!Ignfdwág!dku!|w!hþphvcwugpf!Gwtq!igcjpfgv!ygtfgp/!
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)4*! Xgtycnvwpiudgjøtfg!ko!Ukpp!fgu!©!47!Cducv|!2!Pwoogt!2!fgu!Igugv|gu!þdgt!Qtfpwpiuykftkimgk.
vgp!kuv!fcu!Jcwrv|qnncov/�!


47/! ©!78!yktf!cwhigjqdgp/!


Ctvkmgn!3!


Ygkvgtg!Æpfgtwpi!fgu!Gpgtikguvgwgtigugv|gu!


Fcu!Gpgtikguvgwgtigugv|!xqo!26/!Lwnk!3117!)DIDn/!K!U/!2645=!3119!K!U/!771-!2118*-!fcu!|wngv|v!fwtej!Ctvk.
mgn!2!fkgugu!Igugv|gu!igæpfgtv!yqtfgp!kuv-!yktf!ykg!hqniv!igæpfgtv<!


2/! Kp!fgt!Kpjcnvuþdgtukejv!yktf!pcej!fgt!Cpicdg!|w!©!58!hqnigpfg!Cpicdg!gkpighþiv<!


�©!58c! Uvgwgtgpvncuvwpi!hþt!fgp!Gkigpxgtdtcwej�/!


3/! ©!4d!Cducv|!4!yktf!ykg!hqniv!ighcuuv<!


�)4*! Uvccvnkejg!Dgkjknhgp!ko!Ukpp!fgu!Ctvkmgnu!218!fgu!Xgtvtcigu!þdgt!fkg!Ctdgkvuygkug!fgt!Gwtqræk.
uejgp!Wpkqp-!fkg!fgt!Mqookuukqp!cp|w|gkigp!qfgt!xqp!kjt!|w!igpgjokigp!ukpf-!ukpf!kp!fkgugo!Igugv|!fkg!
©©!4-!4c-!39!Cducv|!2!Ucv|!2!Pwoogt!2!wpf!3!uqykg!fkg!©©!58c-!64c-!65-!66-!67!wpf!68/�!


4/! Pcej!©!58!yktf!hqnigpfgt!©!58c!gkpighþiv<!


�©!58c!


Uvgwgtgpvncuvwpi!hþt!fgp!Gkigpxgtdtcwej!


)2*! Gkpg! vgknygkug!Gpvncuvwpi!yktf!cwh!Cpvtci! hþt!pcejygkunkej!xgtuvgwgtvg!Gpgtikggt|gwipkuug!ig.
yæjtv-!fkg!wpvgt!fgp!Xqtcwuugv|wpigp!fgt!©©!37-!48!Cducv|!3!Ucv|!2!Pwoogt!3-!Ucv|!3!qfgt!©!55!Cducv|!3!
|w!fgp!fqtv!igpcppvgp!\ygemgp!xgtygpfgv!yqtfgp!ukpf/!


)3*! Fkg!Uvgwgtgpvncuvwpi!hþt!pcej!Cducv|!2!xgtygpfgvg!Gpgtikggt|gwipkuug!dgvtæiv!


2/! hþt!2!111!Nkvgt!pcej!©!3!Cducv|!4!Ucv|!2!Pwoogt!2!!


qfgt!Pwoogt!4!xgtuvgwgtvg!Gpgtikggt|gwipkuug!! 51-46!GWT-!


3/! hþt!2!111!Mknqitcoo!pcej!©!3!Cducv|!4!Ucv|!2!!


Pwoogt!3!xgtuvgwgtvg!Gpgtikggt|gwipkuug!! 21-11!GWT-!


4/! hþt!2!Ogicycvvuvwpfg!pcej!©!3!Cducv|!4!Ucv|!2!!


Pwoogt!5!xgtuvgwgtvg!Gpgtikggt|gwipkuug!! 5-;7!GWT!-!


5/! hþt!2!111!Mknqitcoo!pcej!Cducv|!4!Ucv|!2!!


Pwoogt!6!xgtuvgwgtvg!Gpgtikggt|gwipkuug!! 71-71!GWT-!


6/! hþt!2!Ikiclqwng!pcej!©!3!Cducv|!2!Pwoogt!;-!21!!
qfgt!Cducv|!5c!xgtuvgwgtvg!Gpgtikggt|gwipkuug!! 1-27!GWT/!


Gkpg!ygkvgtg!Uvgwgtgpvncuvwpi!mcpp!hþt!fkgug!Gpgtikggt|gwipkuug!pkejv!igyæjtv!ygtfgp/!


)4*! Gpvncuvwpiudgtgejvkiv!kuv!fgtlgpkig-!fgt!fkg!Gpgtikggt|gwipkuug!xgtygpfgv!jcv/!


)5*! Fkg!Uvgwgtgpvncuvwpi!yktf!igyæjtv!pcej!Ocáicdg!wpf!dku!|wo!Cwuncwhgp!fgt!jkgthþt!gthqtfgtnk.
ejgp!Htgkuvgnnwpiucp|gkig!dgk!fgt!Gwtqrækuejgp!Mqookuukqp!pcej!fgt!Xgtqtfpwpi!)GW*!Pt/!76203125!fgt!
Mqookuukqp!xqo!28/!Lwpk!3125!|wt!Hguvuvgnnwpi!fgt!Xgtgkpdctmgkv!dguvkoovgt!Itwrrgp!xqp!Dgkjknhgp!okv!
fgo!Dkppgpoctmv!kp!Cpygpfwpi!fgt!Ctvkmgn!218!wpf!219!fgu!Xgtvtciu!þdgt!fkg!Ctdgkvuygkug!fgt!Gwtqræk.
uejgp!Wpkqp!)Cnnigogkpg!Itwrrgphtgkuvgnnwpiuxgtqtfpwpi=!CDn/!N!298!xqo!37/7/3125-!U/!2*!kp!fgt!lgygknu!
ignvgpfgp!Hcuuwpi/!Fcu!Cwuncwhgp!fgt!Htgkuvgnnwpiucp|gkig!yktf!xqo!Dwpfguokpkuvgtkwo!fgt!Hkpcp|gp!ko!
Dwpfguigugv|dncvv!iguqpfgtv!dgmcppv!igigdgp/�!


Drucksache 452/17
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5/! ©!67!yktf!ykg!hqniv!igæpfgtv<!


c*! Cducv|!2!Ucv|!4!yktf!cwhigjqdgp/!


d*! Cducv|!3!yktf!ykg!hqniv!ighcuuv<!


�)3*! Fkg!Uvgwgtgpvncuvwpi!dgvtæiv!


2/! hþt!2!111!Nkvgt!Dgp|kpg!pcej!©!3!Cducv|!2!Pwoogt!2!!
qfgt!hþt!2!111!Nkvgt!Icuøng!pcej!©!3!Cducv|!2!Pwoogt!5! 65-13!GWT-!


3/! hþt!2!111!mi!Hnþuukiicug!pcej!©!3!Cducv|!3!Pwoogt!3!


c*! dku!|wo!42/!Fg|godgt!3129! 24-48!GWT-!


d*! xqo!2/!Lcpwct!312;!dku!|wo!42/!Fg|godgt!312;! 27-88!GWT-!


e*! xqo!2/!Lcpwct!3131!dku!|wo!42/!Fg|godgt!3131! 31-28!GWT-!


f*! xqo!2/!Lcpwct!3132!dku!|wo!42/!Fg|godgt!3132! 34-67!GWT-!


g*! xqo!2/!Lcpwct!3133!dku!|wo!42/!Fg|godgt!3133! 38-11!GWT-!


hþt!2!111!mi!Hnþuukiicug!pcej!©!3!Cducv|!2!Pwoogt!9!Dwejuvcdg!c!


h*! cd!fgo!2/!Lcpwct!3134! 41-44!GWT-!


4/! hþt!2!Ogicycvvuvwpfg!Gtficu!qfgt!2!Ogicycvvuvwpfg!icuhøtokig!Mqjngpycuugtuvqhhg!pcej!©!3!
Cducv|!3!Pwoogt!2!!


c*! dku!|wo!42/!Fg|godgt!3134! 2-11!GWT-!


d*! xqo!2/!Lcpwct!3135!dku!|wo!42/!Fg|godgt!3135! 2-43!GWT-!


e*! xqo!2/!Lcpwct!3136!dku!|wo!42/!Fg|godgt!3136! 2-75!GWT-!


f*! xqo!2/!Lcpwct!3137!dku!|wo!42/!Fg|godgt!3137! 2-;8!GWT-!


g*! cd!fgo!2/!Lcpwct!3138! 3-47!GWT/!


Ucv|!2!iknv!hþt!Gpgtikggt|gwipkuug!pcej!©!3!Cducv|!5!ukppigoæá/�!


6/! ©!68!yktf!ykg!hqniv!igæpfgtv<!


c*! Cducv|!2!Ucv|!3!yktf!cwhigjqdgp/!


d*! Cducv|!6!Pwoogt!3!yktf!ykg!hqniv!igæpfgtv<!


cc*! Kp!Dwejuvcdg!c!ygtfgp!fkg!Yøtvgt!�©!61!Cducv|!4!Ucv|!4!Pwoogt!2�!fwtej!fkg!Yøtvgt!�©!61!Cd.
ucv|!4!Ucv|!5!Pwoogt!2!fgu!Gpgtikguvgwgtigugv|gu! kp!fgt!Hcuuwpi!xqo!26/! Lwnk! 3117! )DIDn/!K!
U/!2645=!3119!K!U/!771-!2118*-!fcu!|wngv|v!fwtej!Ctvkmgn!21!fgu!Igugv|gu!xqo!4/!Fg|godgt!3126!
)DIDn/!K!U/!3289*!igæpfgtv!yqtfgp!kuv�!gtugv|v/!


dd*! Kp!Dwejuvcdg!d!ygtfgp!fkg!Yøtvgt!�©!61!Cducv|!4!Ucv|!4!Pwoogt!3�!fwtej!fkg!Yøtvgt!�©!61!Cd.
ucv|!4!Ucv|!5!Pwoogt!3!fgu!Gpgtikguvgwgtigugv|gu! kp!fgt!Hcuuwpi!xqo!26/! Lwnk! 3117! )DIDn/!K!
U/!2645=!3119!K!U/!771-!2118*-!fcu!|wngv|v!fwtej!Ctvkmgn!21!fgu!Igugv|gu!xqo!4/!Fg|godgt!3126!
)DIDn/!K!U/!3289*!igæpfgtv!yqtfgp!kuv�!gtugv|v/!


e*! Kp!Cducv|!8!ygtfgp!fkg!Yøtvgt!�fgp!Cduæv|gp!6!wpf!7�!fwtej!fkg!Cpicdg!�Cducv|!6�!gtugv|v/!


Ctvkmgn!4!


Æpfgtwpi!fgu!Uvtqouvgwgtigugv|gu!


Fcu!Uvtqouvgwgtigugv|!xqo!35/!Oæt|!2;;;!)DIDn/!K!U/!489=!3111!K!U/!258*-!fcu!|wngv|v!fwtej!Ctvkmgn!22!fgu!
Igugv|gu!xqo!4/!Fg|godgt!3126!)DIDn/!K!U/!3289*!igæpfgtv!yqtfgp!kuv-!yktf!ykg!hqniv!igæpfgtv<!
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2/! Kp!©!3!yktf!fgt!Rwpmv!co!Gpfg!fwtej!gkp!Ugokmqnqp!gtugv|v!wpf!ygtfgp!fkg!hqnigpfgp!Pwoogtp!9!wpf!;!
cpighþiv<!


�9/! Gngmvtqoqdknkvæv<!fcu!Pwv|gp!gngmvtkuej!dgvtkgdgpgt!Hcjt|gwig-!cwuigpqoogp!uejkgpgp.!qfgt!ngkvwpiu.
igdwpfgpgt!Hcjt|gwig=!


;/! uvcvkqpætgt!Dcvvgtkgurgkejgt<!gkp!ykgfgt!cwhncfdctgt!Urgkejgt!hþt!Uvtqo!cwh!gngmvtqejgokuejgt!Dcuku-!
fgt!yæjtgpf!fgu!Dgvtkgdu!cwuuejnkgánkej!cp!ugkpgo!igqitchkuejgp!Uvcpfqtv!xgtdngkdv-!fcwgtjchv!okv!fgo!
Xgtuqtiwpiupgv|!xgtdwpfgp!wpf!pkejv!Vgkn!gkpgu!Hcjt|gwigu!kuv/!Fgt!igqitchkuejg!Uvcpfqtv!kuv!gkp!fwtej!
igqitchkuejg!Mqqtfkpcvgp!dguvkoovgt!Rwpmv/�!


3/! Pcej!©!3!yktf!hqnigpfgt!©!3c!gkpighþiv<!


�©!3c!


Uvccvnkejg!Dgkjknhgp!


)2*! Fkg!Kpcpurtwejpcjog!qfgt!Dgcpvtciwpi!gkpgt!Uvgwgtdghtgkwpi-!Uvgwgtgtoæákiwpi!qfgt!Uvgwgtgpv.
ncuvwpi-!fkg!pcej!Cducv|!4!cnu!uvccvnkejg!Dgkjknhg!cp|wugjgp!ukpf-!kuv!pkejv!|wnæuuki-!uqncpig!fgtlgpkig-!fgt!
fkg!Gpgtikggt|gwipkuug!xgtygpfgv-!|w!gkpgt!Tþem|cjnwpi!xqp!Dgkjknhgp!cwh!Itwpf!gkpgu!htþjgtgp!Dguejnwu.
ugu!fgt!Mqookuukqp!|wt!Hguvuvgnnwpi!fgt!Wp|wnæuukimgkv!gkpgt!Dgkjknhg!wpf!kjtgt!Wpxgtgkpdctmgkv!okv!fgo!
Dkppgpoctmv!xgtrhnkejvgv!yqtfgp!wpf!fkgugt!Tþem|cjnwpiucphqtfgtwpi!pkejv!pcejigmqoogp!kuv/!Ko!Hcnng!
gkpgt!Uvgwgtdghtgkwpi!qfgt!fgt!Kpcpurtwejpcjog!gkpgt!Uvgwgtgtoæákiwpi!jcv!fgt!Xgtygpfgt!fgo!|wuvæpfk.
igp!Jcwrv|qnncov!wpxgt|þinkej!okv|wvgkngp-!ygpp!gt!gkpgt!Hqtfgtwpi!|wt!Tþem|cjnwpi!igyæjtvgt!Dgkjknhgp!
ko!Ukpp!fgu!Ucv|gu!2!pkejv!pcejmqoov/!Ko!Hcnng!gkpgu!Cpvtcigu!cwh!Uvgwgtgpvncuvwpi!kuv!dgk!Cpvtciuvgnnwpi!
|w!xgtukejgtp-!fcuu!mgkpg!qhhgpgp!Cpurtþejg!pcej!Ucv|!2!dguvgjgp/!


)3*! Fkg!Kpcpurtwejpcjog!qfgt!Dgcpvtciwpi!gkpgt!Uvgwgtdghtgkwpi-!Uvgwgtgtoæákiwpi!qfgt!Uvgwgtgpv.
ncuvwpi-! fkg! pcej! Cducv|!4! cnu! uvccvnkejg! Dgkjknhg! cp|wugjgp! ukpf-! kuv! pkejv! |wnæuuki! hþt! Wpvgtpgjogp! kp!
Uejykgtkimgkvgp!


2/! ko! Ukpp! fgu! Ctvkmgnu! 2! Cducv|!5! Dwejuvcdg! e-! fgu! Ctvkmgnu! 3! Pwoogt!29! fgt! Xgtqtfpwpi! )GW*!
Pt/!76203125!fgt!Mqookuukqp!xqo!28/!Lwpk!3125!|wt!Hguvuvgnnwpi!fgt!Xgtgkpdctmgkv!dguvkoovgt!Itwr.
rgp!xqp!Dgkjknhgp!okv!fgo!Dkppgpoctmv!kp!Cpygpfwpi!fgt!Ctvkmgn!218!wpf!219!fgu!Xgtvtciu!þdgt!fkg!
Ctdgkvuygkug!fgt!Gwtqrækuejgp!Wpkqp!)Cnnigogkpg!Itwrrgphtgkuvgnnwpiuxgtqtfpwpi=!CDn/!N!298!xqo!
37/7/3125-!U/!2-!N!394-!U/!76*-!uqygkv!fkgug!Cpygpfwpi!hkpfgv-!qfgt!


3/! ko!Ukpp!fgt!Ngkvnkpkgp!hþt!uvccvnkejg!Dgkjknhgp!|wt!Tgvvwpi!wpf!Wouvtwmvwtkgtwpi!pkejvhkpcp|kgnngt!Wp.
vgtpgjogp! kp!Uejykgtkimgkvgp! )31250E!35;012*! )CDn/!E!35;!xqo!42/8/3125-!U/!2! hh/*! kp!fgt! lgygknu!
ignvgpfgp!Hcuuwpi-!uqygkv!fkg!Cnnigogkpg!Itwrrgphtgkuvgnnwpiuxgtqtfpwpi!mgkpg!Cpygpfwpi!hkpfgv/!


Ko!Hcnng!gkpgt!Uvgwgtdghtgkwpi!qfgt!Kpcpurtwejpcjog!gkpgt!Uvgwgtgtoæákiwpi!jcv!fcu!dgvtghhgpfg!Wpvgt.
pgjogp!fgo!|wuvæpfkigp!Jcwrv|qnncov!wpxgt|þinkej!okv|wvgkngp-!ygpp!gu!ukej!ko!Ukpp!fgu!Ucv|gu!2!kp!yktv.
uejchvnkejgp!Uejykgtkimgkvgp!dghkpfgv/!Ko!Hcnng!gkpgu!Cpvtciu!cwh!Uvgwgtgpvncuvwpi!kuv!dgk!Cpvtciuvgnnwpi!|w!
xgtukejgtp-!fcuu!mgkp!Hcnn!xqp!Ucv|!2!xqtnkgiv/!


)4*! Uvccvnkejg!Dgkjknhgp!ko!Ukpp!fgu!Ctvkmgnu!218!fgu!Xgtvtciu!þdgt!fkg!Ctdgkvuygkug!fgt!Gwtqrækuejgp!
Wpkqp-!fkg!fgt!Mqookuukqp!cp|w|gkigp!qfgt!xqp!kjt!|w!igpgjokigp!ukpf-!ukpf!kp!fkgugo!Igugv|!©!;!Cducv|!3!
wpf!4!uqykg!fkg!©©!;d!wpf!21/�!


4/! ©!5!Cducv|!3!wpf!4!yktf!ykg!hqniv!ighcuuv<!


�)3*! Fkg!Gtncwdpku!yktf!cwh!Cpvtci!wpvgt!Ykfgttwhuxqtdgjcnv!Rgtuqpgp!gtvgknv-!igigp!fgtgp!uvgwgtnkejg!
\wxgtnæuukimgkv!mgkpg!Dgfgpmgp!dguvgjgp!wpf!fkg-!uqygkv!pcej!fgo!Jcpfgnuigugv|dwej!qfgt!fgt!Cdicdgp.
qtfpwpi!fc|w!xgtrhnkejvgv-!qtfpwpiuoæáki!mcwhoæppkuejg!Dþejgt!hþjtgp!wpf!tgejv|gkvki!Lcjtgucduejnþuug!
cwhuvgnngp/!!


)4*! Ukpf!Cp|gkejgp!hþt!gkpg!Ighæjtfwpi!fgt!Uvgwgt!gtmgppdct-!kuv!fkg!Gtncwdpku!xqp!gkpgt!Ukejgtjgkv!
dku!|wt!Jøjg!fgu!Uvgwgtygtvu!fgt!xqtcwuukejvnkej!ko!Lcjtgufwtejuejpkvv!yæjtgpf!|ygkgt!Oqpcvg!gpvuvgjgp.
fgp!Uvgwgt!cdjæpiki/�!
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5/! ©!6!yktf!ykg!hqniv!igæpfgtv<!


c*! Pcej!Cducv|!2!yktf!hqnigpfgt!Cducv|!2c!gkpighþiv<!


�)2c*!Fkg!Uvgwgt!gpvuvgjv!pkejv-!ygpp!


2/! Uvtqo!pcej!fkgugo!Igugv|!xqp!fgt!Uvgwgt!dghtgkv!kuv!qfgt!


3/! fkg!Xqtcwuugv|wpigp!hþt!gkpg!fgt!kp!©!22!Pwoogt!23!qfgt!25!igpcppvgp!Uvgwgtdghtgkwpigp!xqt.
nkgigp/�!


d*! Hqnigpfgt!Cducv|!5!yktf!cpighþiv<!!


�)5*! Cwh!Cpvtci!mcpp!fcu!|wuvæpfkig!Jcwrv|qnncov!|wncuugp-!fcuu!uvcvkqpætg!Dcvvgtkgurgkejgt-!fkg!
fc|w!fkgpgp-!Uvtqo!xqtþdgtigjgpf!|w!urgkejgtp!wpf!cpuejnkgágpf!kp!gkp!Xgtuqtiwpiupgv|!hþt!Uvtqo!
gkp|wurgkugp-!cnu!Vgkng!fgu!Xgtuqtiwpiupgv|gu!ignvgp/�!


6/! ©!9!Cducv|!;!yktf!ykg!hqniv!ighcuuv<!


�);*! Yktf!Uvtqo!


2/! qjpg!Gtncwdpku!pcej!©!5!Cducv|!2!qfgt!uvgwgtdgiþpuvkiv!cp!gkpgp!Pkejvdgtgejvkivgp!pcej!©!;!Cducv|!9!
igngkuvgv-!


3/! qjpg!Gtncwdpku!pcej!©!5!Cducv|!2!|wo!Ugnduvxgtdtcwej!gpvpqoogp-!


4/! ykfgttgejvnkej!pcej!©!7!gpvpqoogp!qfgt!


5/! |ygemykftki!pcej!©!;!Cducv|!7!gpvpqoogp-!


jcv!fgt!Uvgwgtuejwnfpgt!wpxgt|þinkej!gkpg!Uvgwgtcpognfwpi!cd|wigdgp/!Fkg!Uvgwgt!kuv!uqhqtv!|w!gpvtkejvgp/!
Fkg!Uæv|g!2!wpf!3!ignvgp!ko!Hcnng!fgu!©!;!Cducv|!9!pwt!hþt!fgp!Pkejvdgtgejvkivgp/�!


7/! ©!;!yktf!ykg!hqniv!igæpfgtv<!


c*! Fgo!Cducv|!4!yktf!hqnigpfgt!Ucv|!cpighþiv<!


�Ucv|!2!iknv!pkejv!hþt!fkg!ncpfugkvkig!Uvtqoxgtuqtiwpi!xqp!Ycuugthcjt|gwigp!yæjtgpf!kjtgu!Cwhgpvjcn.
vgu!kp!gkpgt!Ygthv/�!


d*! Hqnigpfgt!Cducv|!;!yktf!cpighþiv<!


�);*! Fkg!Uvgwgtgtoæákiwpigp!pcej!fgp!Cduæv|gp!3!wpf!4!ygtfgp!igyæjtv!pcej!Ocáicdg!wpf!dku!
|wo!Cwuncwhgp!fgt!jkgthþt!gthqtfgtnkejgp!Htgkuvgnnwpiucp|gkig!dgk!fgt!Gwtqrækuejgp!Mqookuukqp!pcej!
fgt!Xgtqtfpwpi!)GW*!Pt/!76203125!fgt!Mqookuukqp!xqo!28/!Lwpk!3125!|wt!Hguvuvgnnwpi!fgt!Xgtgkp.
dctmgkv!dguvkoovgt!Itwrrgp!xqp!Dgkjknhgp!okv!fgo!Dkppgpoctmv!kp!Cpygpfwpi!fgt!Ctvkmgn!218!wpf!
219!fgu!Xgtvtciu!þdgt!fkg!Ctdgkvuygkug!fgt!Gwtqrækuejgp!Wpkqp!)Cnnigogkpg!Itwrrgphtgkuvgnnwpiuxgt.
qtfpwpi=!CDn/!N!298!xqo!37/7/3125-!U/!2-!N!394-!U/!76*!kp!fgt!lgygknu!ignvgpfgp!Hcuuwpi/!Fcu!Cwuncw.
hgp!fgt!Htgkuvgnnwpiucp|gkig!kuv!xqo!Dwpfguokpkuvgtkwo!fgt!Hkpcp|gp!ko!Dwpfguigugv|dncvv!iguqpfgtv!
dgmcppv!|w!igdgp/�!


8/! ©!;c!Pwoogt!3!yktf!ykg!hqniv!ighcuuv<!


�3/! hþt!fkg!Jgtuvgnnwpi!xqp!Incu!wpf!Incuyctgp-!mgtcokuejgp!Gt|gwipkuugp-!mgtcokuejgp!Ycpf.!wpf!Dq.
fgphnkgugp!wpf!.rncvvgp-!\kgignp!wpf!uqpuvkigt!Dcwmgtcokm-!\gogpv-!Mcnm!wpf!igdtcppvgo!Ikru-!Gt.
|gwipkuugp!cwu!Dgvqp-!\gogpv!wpf!Ikru-!mgtcokuej!igdwpfgpgp!Uejngkhmøtrgtp-!okpgtcnkuejgp!Kuqnkgt.
ocvgtkcnkgp!wpf!Gt|gwipkuugp!fctcwu-!Mcvcn{ucvqtgpvtæigtp!cwu!okpgtcnkuejgp!Uvqhhgp-!Yctgp!cwu!Cu.
rjcnv!wpf!dkvwokpøugp!Gt|gwipkuugp-!Yctgp!cwu!Itcrjkv!qfgt!cpfgtgp!Mqjngpuvqhhgp-!Gt|gwipkuugp!cwu!
Rqtgpdgvqpgt|gwipkuugp! |wo! Vtqempgp-! Mcn|kpkgtgp-!Dtgppgp-! Uejogn|gp-! Gtyætogp-! Yctojcnvgp-!
Gpvurcppgp-!Vgorgtp!qfgt!Ukpvgtp!fgt!xqtigpcppvgp!Gt|gwipkuug!qfgt!fgt!|w!kjtgt!Jgtuvgnnwpi!xgtygp.
fgvgp!Xqtrtqfwmvg-�/!


9/! ©!;d!yktf!ykg!hqniv!igæpfgtv<!


c*! Cducv|!2!Ucv|!2!yktf!ykg!hqniv!ighcuuv<!
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�Gkpg!Uvgwgtgpvncuvwpi!yktf!cwh!Cpvtci!igyæjtv!hþt!pcejygkunkej!pcej!©!4!xgtuvgwgtvgp!Uvtqo-!fgp!gkp!
Wpvgtpgjogp!fgu!Rtqfw|kgtgpfgp!Igygtdgu!qfgt!gkp!Wpvgtpgjogp!fgt!Ncpf.!wpf!Hqtuvyktvuejchv!hþt!
dgvtkgdnkejg!\ygemg!gpvpqoogp!jcv!wpf!fkgugt!pkejv!xqp!fgt!Uvgwgt!dghtgkv!kuv/�!


d*! Fgo!Cducv|!2!yktf!hqnigpfgt!Ucv|!cpighþiv<!


�Fkg!Uvgwgtgpvncuvwpi!yktf!pkejv!hþt!Uvtqo!igyæjtv-!fgt!hþt!Gngmvtqoqdknkvæv!xgtygpfgv!yktf/�!


e*! Hqnigpfgt!Cducv|!5!yktf!cpighþiv<!


�)5*! Fkg!Uvgwgtgpvncuvwpi!yktf!igyæjtv!pcej!Ocáicdg!wpf!dku!|wo!Cwuncwhgp!fgt!jkgthþt!gthqt.
fgtnkejgp! Htgkuvgnnwpiucp|gkig! dgk! fgt! Gwtqrækuejgp! Mqookuukqp! pcej! fgt! Xgtqtfpwpi! )GW*!
Pt/!76203125/!Fcu!Cwuncwhgp!fgt!Htgkuvgnnwpiucp|gkig! kuv! xqo!Dwpfguokpkuvgtkwo!fgt!Hkpcp|gp! ko!
Dwpfguigugv|dncvv!iguqpfgtv!dgmcppv!|w!igdgp/�!


;/! ©!21!yktf!ykg!hqniv!igæpfgtv<!


c*! Fgo!Cducv|!2!yktf!hqnigpfgt!Ucv|!cpighþiv<!


�Fkg!Uvgwgtgpvncuvwpi!yktf!pkejv!hþt!Uvtqo!igyæjtv-!fgt!hþt!Gngmvtqoqdknkvæv!xgtygpfgv!yktf/�!


d*! Cducv|!4!Ucv|!2!Pwoogt!2!Dwejuvcdg!d!yktf!ykg!hqniv!ighcuuv<!


�d*! gkpg!tgikuvtkgtvg!Qticpkucvkqp!pcej!Ctvkmgn!24!fgt!Xgtqtfpwpi!)GI*!Pt/!23320311;!fgu!Gwtqræk.
uejgp!Rctncogpvu!wpf!fgu!Tcvgu!xqo!36/!Pqxgodgt!311;!þdgt!fkg!htgkyknnkig!Vgknpcjog!xqp!Qt.
icpkucvkqpgp! cp! gkpgo! Igogkpuejchvuu{uvgo! hþt! Woygnvocpcigogpv! wpf! Woygnvdgvtkgdurtþ.
hwpi!wpf!|wt!Cwhjgdwpi!fgt!Xgtqtfpwpi!)GI*!Pt/!87203112!uqykg!fgt!Dguejnþuug!fgt!Mqooku.
ukqp!311207920GI!wpf!311702;40GI!)CDn/!N!453!xqo!33/23/311;-!U/!2*-!fkg!fwtej!fkg!Xgtqtf.
pwpi! )GI*!Pt/!62803124!)CDn/!N!269!xqo!21/7/3124-!U/!2*!igæpfgtv!yqtfgp! kuv-! kp!fgt! lgygknu!
ignvgpfgp!Hcuuwpi-!kuv!wpf�/!


e*! Cducv|!9!yktf!ykg!hqniv!ighcuuv<!


�)9*! Fgt!Gtncuu-!fkg!Gtuvcvvwpi!qfgt!fkg!Xgtiþvwpi!yktf!igyæjtv!pcej!Ocáicdg!wpf!dku!|wo!Cwu.
ncwhgp!fgt!jkgthþt!gthqtfgtnkejgp!Htgkuvgnnwpiucp|gkig!dgk!fgt!Gwtqrækuejgp!Mqookuukqp!pcej!fgt!Xgt.
qtfpwpi!)GW*!Pt/!76203125/!Fcu!Cwuncwhgp!fgt!Htgkuvgnnwpiucp|gkig!kuv!xqo!Dwpfguokpkuvgtkwo!fgt!
Hkpcp|gp!ko!Dwpfguigugv|dncvv!iguqpfgtv!dgmcppv!|w!igdgp/�!


21/! ©!22!Ucv|!2!yktf!ykg!hqniv!igæpfgtv<!


c*! Pwoogt!3!yktf!ykg!hqniv!ighcuuv<!


�3/! |wt! Ukejgtwpi! fgu! Uvgwgtcwhmqoogpu! wpf! fgt! Ingkejoæákimgkv! fgt! Dguvgwgtwpi-! |wt! Xgthcj.
tgpugtngkejvgtwpi!wpf!|wt!Xgtogkfwpi!wpcpigoguugpgt!yktvuejchvnkejgt!Dgncuvwpigp!Dguvkoowp.
igp!|w!fgp!©©!2!dku!3c!|w!gtncuugp!wpf!fcdgk!kpudguqpfgtg!


c*! fkg!Dgitkhhg!fgu!Xgtuqtigtu-!fgu!Ngv|vxgtdtcwejgtu!wpf!fgu!Gkigpgt|gwigtu!cdygkejgpf!xqp!
©!3!Pwoogt!2!wpf!3!|w!dguvkoogp-!


d*! fkg!Dgitkhhg!fgu!©!3c!pæjgt!|w!dguvkoogp!wpf! hþt!fkg!Okvvgknwpiurhnkejvgp!fkg!Hqto-!fgp!
Kpjcnv-!fgp!Wohcpi!wpf!fkg!Ctv!wpf!Ygkug!fgt!Þdgtokvvnwpi!hguv|wngigp!uqykg!dguqpfgtg!
Xqticdgp-!gkpuejnkgánkej!fgt!Htkuvgp-!kppgtjcnd!fgtgt!fkg!Cpicdgp!|w!ocejgp!ukpf-!|w!oc.
ejgp=�/!


d*! Pwoogt!4!yktf!ykg!hqniv!ighcuuv<!


�4/! |wt! Ukejgtwpi! fgu! Uvgwgtcwhmqoogpu! wpf! fgt! Ingkejoæákimgkv! fgt! Dguvgwgtwpi-! |wt! Xgthcj.
tgpugtngkejvgtwpi!wpf!|wt!Xgtogkfwpi!wpcpigoguugpgt!yktvuejchvnkejgt!Dgncuvwpigp!Dguvkoowp.
igp!hþt!fkg!Gngmvtqoqdknkvæv!)©!3!Pwoogt!9*!|w!gtncuugp!wpf!fcdgk!kpudguqpfgtg!


c*! fkg!Dgitkhhg!fgt!gngmvtkuej!dgvtkgdgpgp!Hcjt|gwig!uqykg!fgt!Ncfgrwpmvg!pæjgt!|w!dguvkoogp!
wpf!fgp!Mtgku!fgt!gngmvtkuej!dgvtkgdgpgp!Hcjt|gwig!gkp|witgp|gp-!
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d*! ko!\wucoogpjcpi!okv!fgt!Ngkuvwpi!xqp!Uvtqo!cp!gngmvtkuej!dgvtkgdgpg!Hcjt|gwig!Cwupcj.
ogp!xqo!Uvcvwu!cnu!Xgtuqtigt!xqt|wugjgp!wpf!gkpg!Ognfgrhnkejv!hþt!igngkuvgvgp!qfgt!gpvpqo.
ogpgp!Uvtqo!hþt!fkg!Cdigdgpfgp!qfgt!fkg!Ngv|vxgtdtcwejgt!gkp|whþjtgp-!


e*! gkp!Gtncwdpkuxgthcjtgp!qfgt! gkpg!Cp|gkigrhnkejv! ko!\wucoogpjcpi!okv!fgt!Ngkuvwpi!xqp!
Uvtqo!cp!gngmvtkuej!dgvtkgdgpg!Hcjt|gwig!qfgt!hþt!fkg!Gpvpcjog!xqp!Uvtqo!fwtej!gngmvtkuej!
dgvtkgdgpg!Hcjt|gwig!gkp|whþjtgp!wpf!


f*! gkp!Gtncwdpkuxgthcjtgp!hþt!fkg!Urgkejgtwpi!xqp!Uvtqo!kp!fgp!Dcvvgtkgp!qfgt!uqpuvkigp!Urgk.
ejgtp!fgt!gngmvtkuej!dgvtkgdgpgp!Hcjt|gwig!xqt|wugjgp-!fkg!Xgthcjtgp!hþt!fkg!Uvgwgtgpvuvg.
jwpi!qfgt!Uvgwgtgpvncuvwpi!|w!tgignp!wpf!Xqtuejtkhvgp!þdgt!Cpicdgp!wpf!Pcejygkug!|w!gt.
ncuugp-!fkg!hþt!fkg!Uvgwgtgpvncuvwpigp!gthqtfgtnkej!ukpf=!fcdgk!mcpp!gu!cpqtfpgp-!fcuu!fgt!Cp.
urtwej!cwh!Gtncuu-!Gtuvcvvwpi!qfgt!Xgtiþvwpi!fgt!Uvgwgt!kppgtjcnd!dguvkoovgt!Htkuvgp!ignvgpf!
|w!ocejgp!kuv=�/!


e*! Fgt!Pwoogt!9!yktf!hqnigpfgt!Dwejuvcdg!f!cpighþiv<!


�f*! xqt|wuejtgkdgp-!kp!ygnejgp!Hænngp!fkg!Uvgwgtdgiþpuvkiwpi!cwh!fgt!Tgejpwpi!iguqpfgtv!cwu|wygk.
ugp!kuv=�/!


f*! Pwoogt!24!yktf!ykg!hqniv!ighcuuv<!


24/!�! |wt!Wougv|wpi!fgt!ukej!cwu!Fwtejhþjtwpiuxgtqtfpwpigp!fgu!Tcvgu!cwh!Itwpf!xqp!Ctvkmgn!21;!fgu!
Xgtvtciu! þdgt! fkg! Ctdgkvuygkug! fgt! Gwtqrækuejgp! Wpkqp-! Xgtqtfpwpigp! fgt! Mqookuukqp! cwh!
Itwpf!xqp!Ctvkmgn!219!Cducv|!5!fgu!Xgtvtciu!þdgt!fkg!Ctdgkvuygkug!fgt!Gwtqrækuejgp!Wpkqp!uqykg!
Dguejnþuugp-!Tcjogp-!Ngkvnkpkgp!qfgt!Okvvgknwpigp!fgt!Mqookuukqp!|w!fgp!Ctvkmgnp!218!dku!21;!
fgu!Xgtvtciu!þdgt!fkg!Ctdgkvuygkug!fgt!Gwtqrækuejgp!Wpkqp!gtigdgpfgp!wpkqputgejvnkejgp!Xgtøh.
hgpvnkejwpiu.-!Kphqtocvkqpu.!wpf!Vtcpurctgp|xgtrhnkejvwpigp!hþt!fkg!Igyæjtwpi!uvccvnkejgt!Dgk.
jknhgp!gtiæp|gpfg!Dguvkoowpigp!|w!gtncuugp!wpf!fcdgk!Hqnigpfgu!|w!tgignp<!


c*! fkg!Ognfgrhnkejvgp!gkpuejnkgánkej!fgu!Xgthcjtgpu!|wt!Gtjgdwpi!fgt!gthqtfgtnkejgp!Kphqtoc.
vkqpgp!dgk!fgp!Dgiþpuvkivgp!|w!dguvkoogp-!


d*! fgp!Dgiþpuvkivgp!Rhnkejvgp!|wo!Pcejygku!fgt!dgkjknhgtgejvnkejgp!Xqtcwuugv|wpigp!cwh|wgt.
ngigp-!


e*! fkg!Ctv!wpf!Ygkug!fgt!Þdgtokvvnwpi!fgt!pcej!fgp!Dwejuvcdgp!c!wpf!d! |w!þdgtokvvgnpfgp!
Fcvgp!|w!tgignp-!


f*! fcu!Pæjgtg!þdgt!Hqto-!Kpjcnv-!Wohcpi-!Xgtctdgkvwpi-!Pwv|wpi!wpf!Ukejgtwpi!fgt!pcej!fgp!
Dwejuvcdgp!c!wpf!d!|w!þdgtokvvgnpfgp!Fcvgp!|w!dguvkoogp-!


g*! fkg!Ygkvgticdg!wpf!Xgtøhhgpvnkejwpi!fgt!pcej!fgp!Dwejuvcdgp!c!wpf!d!|w!þdgtokvvgnpfgp!
Fcvgp!xqt|wugjgp-!


h*! fkg!\wuvæpfkimgkv!hþt!fkg!Gpvigigppcjog-!Xgtctdgkvwpi-!Pwv|wpi!wpf!Ygkvgticdg!fgt!pcej!
fgp!Dwejuvcdgp!c!wpf!d!|w!þdgtokvvgnpfgp!Fcvgp!|w!tgignp-!


i*! fkg!Gkpjcnvwpi!fgt!kp!fgp!gtiæp|gpfgp!Dguvkoowpigp!pqtokgtvgp!Xgtrhnkejvwpigp!ko!Ygig!
fgt!Uvgwgtcwhukejv!ukejgt|wuvgnngp!wpf!|w!tgignp/!Fkg!hþt!fkg!Uvgwgtcwhukejv!ignvgpfgp!Xqt.
uejtkhvgp!fgt!Cdicdgpqtfpwpi!hkpfgp!gpvurtgejgpfg!Cpygpfwpi=�/!


g*! Kp!Pwoogt!24!yktf!fgt!Rwpmv!co!Gpfg!fwtej!gkp!Ugokmqnqp!gtugv|v!wpf!ygtfgp!fkg!hqnigpfgp!Pwo.
ogtp!25!dku!27!cpighþiv<!


25/!�! |wt! Ukejgtwpi! fgu! Uvgwgtcwhmqoogpu! wpf! fgt! Ingkejoæákimgkv! fgt! Dguvgwgtwpi-! |wt! Xgthcj.
tgpugtngkejvgtwpi!wpf!|wt!Xgtogkfwpi!wpcpigoguugpgt!yktvuejchvnkejgt!Dgncuvwpigp!Dguvkoowp.
igp!kp!Dg|wi!cwh!fkg!uvgwgtnkejg!Dgiþpuvkiwpi!kpvgtpcvkqpcngt!Gkptkejvwpigp!wpf!fgtgt!Okvinkgfgt!
|w!gtncuugp!wpf!fcdgk!kpudguqpfgtg!


c*! fkg!Xqtcwuugv|wpigp! hþt!fkg!Igyæjtwpi!gkpgt!Uvgwgtdghtgkwpi!gkpuejnkgánkej!fgt!Dgitkhhg!
pæjgt!|w!dguvkoogp-!fcu!Xgthcjtgp!fgt!Uvgwgtdghtgkwpi!|w!tgignp!wpf!Rhnkejvgp!hþt!fkg!Cd.
icdg-!fgp!Dg|wi!wpf!fkg!Xgtygpfwpi!fgu!Uvtqou!xqt|wugjgp-!
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d*! fkg!Xqtcwuugv|wpigp!hþt!fkg!Igyæjtwpi!gkpgt!Uvgwgtgpvncuvwpi!gkpuejnkgánkej!fgt!Dgitkhhg!
pæjgt!|w!dguvkoogp!wpf!fcu!Xgthcjtgp!fgt!Uvgwgtgpvncuvwpi!|w!tgignp!uqykg!Xqtuejtkhvgp!|w!
gtncuugp!þdgt!fkg!hþt!fkg!Uvgwgtgpvncuvwpi!gthqtfgtnkejgp!Cpicdgp!wpf!Pcejygkug!gkpuejnkgá.
nkej!kjtgt!Cwhdgycjtwpi!wpf!|w!dguvkoogp-!fcuu!fgt!Cpurtwej!cwh!Uvgwgtgpvncuvwpi!kppgt.
jcnd!dguvkoovgt!Htkuvgp!ignvgpf!|w!ocejgp!kuv-!


e*! xqt|wugjgp-!fcuu!dgk!Cdicdg!fgu!Uvtqou!cp!Pkejvdgiþpuvkivg!fkg!Uvgwgt!gpvuvgjv-!wpf!fcu!
fchþt! gthqtfgtnkejg!Xgthcjtgp! gkpuejnkgánkej!fgu!Xgthcjtgpu!fgt!Uvgwgtgtjgdwpi!|w! tgignp!
wpf!|w!dguvkoogp-!fcuu!fkg!Uvgwgtcpognfwpi!kppgtjcnd!dguvkoovgt!Htkuvgp!cd|wigdgp!kuv=!


26/! ko!Dgpgjogp!okv!fgo!Dwpfguokpkuvgtkwo!fgu!Kppgtp!cnvgtpcvkx!|wt!swcnkhk|kgtvgp!gngmvtqpkuejgp!
Ukipcvwt!gkp!cpfgtgu!ukejgtgu!Xgthcjtgp!|w|wncuugp-!fcu!fgp!Fcvgpþdgtokvvngt!cwvjgpvkhk|kgtv!wpf!
fkg!Xgtvtcwnkejmgkv!wpf!Kpvgitkvæv!fgu!gngmvtqpkuej!þdgtokvvgnvgp!Fcvgpucv|gu!igyæjtngkuvgv/!©!98c!
Cducv|!7!Ucv|!3!fgt!Cdicdgpqtfpwpi!iknv! gpvurtgejgpf/! Kp!fgt!Tgejvuxgtqtfpwpi!møppgp!cwej!
Cwupcjogp!xqp!fgt!Rhnkejv!|wt!Xgtygpfwpi!fgu!pcej!Ucv|!2!|wigncuugpgp!Xgthcjtgpu!xqtigugjgp!
ygtfgp/!Fkg!Fcvgpþdgtokvvnwpi!mcpp!kp!fgt!Tgejvuxgtqtfpwpi!cwej!fwtej!Xgtygku!cwh!Xgtøhhgpv.
nkejwpigp!ucejxgtuvæpfkigt!Uvgnngp!igtgignv!ygtfgp=!


27/! |wt!Xgthcjtgpuxgtgkphcejwpi!|w!dguvkoogp-!fcuu!kp!fkgugo!Igugv|!qfgt!gkpgt!cwh!Itwpf!fkgugu!
Igugv|gu!gtncuugpgp!Xgtqtfpwpi!xqtigugjgpg!Uvgwgtgtmnætwpigp!qfgt!uqpuvkig!Gtmnætwpigp-!Uvgw.
gtcpognfwpigp-!Cpvtæig-!Cp|gkigp-!Okvvgknwpigp-!Pcejygkug!qfgt!uqpuvkig!hþt!fcu!Xgthcjtgp!gt.
hqtfgtnkejg! Fcvgp! qfgt! |wt! Gthþnnwpi! wpkqputgejvnkejgt! Xgtøhhgpvnkejwpiu.-! Kphqtocvkqpu.! wpf!
Vtcpurctgp|xqtuejtkhvgp!pcej!Pwoogt!24!gthqtfgtnkejg!Fcvgp!icp|!qfgt!vgknygkug!fwtej!Fcvgp.
hgtpþdgtvtciwpi!|w!þdgtokvvgnp!ukpf!qfgt!þdgtokvvgnv!ygtfgp!møppgp-!wpf!fcdgk!kpudguqpfgtg!Hqn.
igpfgu!|w!tgignp<!


c*! fkg!Xqtcwuugv|wpigp!hþt!fkg!Cpygpfwpi!fgu!Xgthcjtgpu!fgt!Fcvgphgtpþdgtvtciwpi-!


d*! fcu!Pæjgtg!þdgt!Hqto-!Xgtctdgkvwpi!wpf!Ukejgtwpi!fgt!|w!þdgtokvvgnpfgp!Fcvgp-!


e*! fkg!Ctv!wpf!Ygkug!fgt!Þdgtokvvnwpi!fgt!Fcvgp-!


f*! fkg!\wuvæpfkimgkv!hþt!fkg!Gpvigigppcjog!fgt!|w!þdgtokvvgnpfgp!Fcvgp-!


g*! fkg!Okvyktmwpiurhnkejvgp!Ftkvvgt!wpf!fgtgp!Jchvwpi-!ygpp!cwh!Itwpf!wptkejvkigt!Gtjgdwpi-!
Xgtctdgkvwpi!qfgt!Þdgtokvvnwpi!fgt!Fcvgp!Uvgwgtp!xgtmþt|v!qfgt!Uvgwgtxqtvgkng!gtncpiv!ygt.
fgp-!


h*! fkg!Jchvwpi!fgu!Fcvgpþdgtokvvngtu!hþt!xgtmþt|vg!Uvgwgtp!qfgt!|w!Wptgejv!gtncpivg!Uvgwgtxqt.
vgkng-!ygpp!fgt!Fcvgpþdgtokvvngt!ukej!mgkpg!Igykuujgkv!þdgt!fkg!Kfgpvkvæv!fgu!Cwhvtciigdgtu!
xgtuejchhv!jcv-!


i*! fgp!Wohcpi!wpf!fkg!Hqto!fgt!hþt!fkgugu!Xgthcjtgp!gthqtfgtnkejgp!dguqpfgtgp!Gtmnætwpiu.
rhnkejvgp!fgu!Uvgwgtrhnkejvkigp!qfgt!Cpvtciuvgnngtu/!


Dgk!fgt!Fcvgpþdgtokvvnwpi!kuv!gkp!ukejgtgu!Xgthcjtgp!|w!xgtygpfgp-!fcu!fgp!Fcvgpþdgtokvvngt!cw.
vjgpvkhk|kgtv!wpf!fkg!Xgtvtcwnkejmgkv!wpf!Kpvgitkvæv!fgu!gngmvtqpkuej!þdgtokvvgnvgp!Fcvgpucv|gu!ig.
yæjtngkuvgv/!Fkg!Fcvgpþdgtokvvnwpi!mcpp!kp!fgt!Tgejvuxgtqtfpwpi!cwej!fwtej!Xgtygku!cwh!Xgtøh.
hgpvnkejwpigp!ucejxgtuvæpfkigt!Uvgnngp!igtgignv!ygtfgp/�!


22/! Fgo!©!23!yktf!hqnigpfgt!Cducv|!5!cpighþiv<!


�)5*! Fcu!Dwpfguokpkuvgtkwo!hþt!Yktvuejchv!wpf!Gpgtikg!yktf!gtoæejvkiv-!ko!Gkpxgtpgjogp!okv!fgo!
Dwpfguokpkuvgtkwo!fgt!Hkpcp|gp!wpf!fgo!Dwpfguokpkuvgtkwo!hþt!Woygnv-!Pcvwtuejwv|-!Dcw!wpf!Tgcmvqt.
ukejgtjgkv!|wt!Fwtejhþjtwpi!fkgugu!Igugv|gu!wpf!fgt!Xgtqtfpwpi!pcej!Cducv|!2!fwtej!Tgejvuxgtqtfpwpi!
qjpg!\wuvkoowpi!fgu!Dwpfgutcvgu!|w!dguvkoogp-!fcuu!Gtmgppvpkuug!wpf!Kphqtocvkqpgp-!fkg!ukej!cwh!fkg!
Iþnvkimgkv!xqp!Pcejygkugp!pcej!©!21!Cducv|!4-!5!wpf!8!cwuyktmgp!møppgp-!þdgtokvvgnv!ygtfgp!møppgp-!wpf!
fcdgk!Hqnigpfgu!|w!tgignp<!


2/! fkg!þdgtokvvgnpfgp!Uvgnngp-!


3/! fkg!Ctv!fgt!|w!þdgtokvvgnpfgp!Gtmgppvpkuug!wpf!Kphqtocvkqpgp-!
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4/! fkg!Xqtcwuugv|wpigp!hþt!fkg!Þdgtokvvnwpi!fgt!Gtmgppvpkuug!wpf!Kphqtocvkqpgp-!


5/! fkg!Ctv!wpf!Ygkug!fgt!Þdgtokvvnwpi!fgt!Gtmgppvpkuug!wpf!Kphqtocvkqpgp-!


6/! fkg!\wuvæpfkimgkv!hþt!fkg!Gpvigigppcjog!fgt!|w!þdgtokvvgnpfgp!Gtmgppvpkuug!wpf!Kphqtocvkqpgp/�!


23/! Pcej!©!24!yktf!hqnigpfgt!©!25!gkpighþiv<!


�©!25!


Dwáignfxqtuejtkhvgp!


)2*! Qtfpwpiuykftki!jcpfgnv-!ygt!xqtuæv|nkej!qfgt!ngkejvhgtvki!gkpgt!Tgejvuxgtqtfpwpi!pcej!©!22!Pwo.
ogt!24!Dwejuvcdg!c!dku!e!qfgt!f!qfgt!gkpgt!xqnn|kgjdctgp!Cpqtfpwpi!cwh!Itwpf!gkpgt!uqnejgp!Tgejvuxgtqtf.
pwpi!|wykfgtjcpfgnv-!uqygkv!fkg!Tgejvuxgtqtfpwpi!hþt!gkpgp!dguvkoovgp!Vcvdguvcpf!cwh!fkgug!Dwáignfxqt.
uejtkhv!xgtygkuv/!


)3*! Fkg!Qtfpwpiuykftkimgkv!mcpp!okv!gkpgt!Ignfdwág!dku!|w!hþphvcwugpf!Gwtq!igcjpfgv!ygtfgp/!


)4*! Xgtycnvwpiudgjøtfg!ko!Ukpp!fgu!©!47!Cducv|!2!Pwoogt!2!fgu!Igugv|gu!þdgt!Qtfpwpiuykftkimgk.
vgp!kuv!fcu!Jcwrv|qnncov/�!


24/! Fgt!dkujgtkig!©!25!yktf!©!26/!


Ctvkmgn!5!


Ygkvgtg!Æpfgtwpi!fgu!Uvtqouvgwgtigugv|gu!


Fcu!Uvtqouvgwgtigugv|!xqo!35/!Oæt|!2;;;!)DIDn/!K!U/!489=!3111!K!U/!258*-!fcu!|wngv|v!fwtej!Ctvkmgn!4!fkgugu!
Igugv|gu!igæpfgtv!yqtfgp!kuv-!yktf!ykg!hqniv!igæpfgtv<!!


2/! ©!3c!Cducv|!4!yktf!ykg!hqniv!ighcuuv<!


�)4*! Uvccvnkejg!Dgkjknhgp!ko!Ukpp!fgu!Ctvkmgnu!218!fgu!Xgtvtciu!þdgt!fkg!Ctdgkvuygkug!fgt!Gwtqrækuejgp!
Wpkqp-!fkg!fgt!Mqookuukqp!cp|w|gkigp!qfgt!xqp!kjt!|w!igpgjokigp!ukpf-! ukpf! kp!fkgugo!Igugv|!fkg!©!;!
Cducv|!3!wpf!4!uqykg!fkg!©©!;d-!;e!wpf!21/�!


3/! Pcej!©!;d!yktf!hqnigpfgt!©!;e!gkpighþiv<!


�;e!


Uvgwgtgpvncuvwpi!hþt!fgp!øhhgpvnkejgp!Rgtuqpgppcjxgtmgjt!


)2*! Gkpg!Uvgwgtgpvncuvwpi!yktf!cwh!Cpvtci!igyæjtv!hþt!Uvtqo-!fgt!pcejygkunkej!pcej!©!4!xgtuvgwgtv!
yqtfgp!kuv!wpf!fgt!


2/! kp!Mtchvhcjt|gwigp!ko!igpgjokivgp!Nkpkgpxgtmgjt!pcej!fgp!©©!53!wpf!54!fgu!Rgtuqpgpdghøtfgtwpiu.
igugv|gu!kp!fgt!Hcuuwpi!fgt!Dgmcppvocejwpi!xqo!9/!Cwiwuv!2;;1!)DIDn/!K!U/!27;1*-!fcu!|wngv|v!fwtej!
Ctvkmgn!3!Cducv|!8!fgu!Igugv|gu!xqo!8/!Lwnk!3116!)DIDn/!K!U/!2;65*!igæpfgtv!yqtfgp!kuv-!kp!fgt!lgygknu!
ignvgpfgp!Hcuuwpi-!qfgt!


3/! kp!Mtchvhcjt|gwigp!kp!Xgtmgjtgp!pcej!©!2!Pt/!5!Dwejuvcdg!f-!i!wpf!k!fgt!Htgkuvgnnwpiu.Xgtqtfpwpi!xqo!
41/! Cwiwuv! 2;73! )DIDn/!K! U/!712*-! fkg! |wngv|v! fwtej! Ctvkmgn!2! fgt! Xgtqtfpwpi! xqo! 41/! Lwpk! 2;9;!
)DIDn/!K!U/!2384*!igæpfgtv!yqtfgp!kuv-!kp!fgt!lgygknu!ignvgpfgp!Hcuuwpi-!


|wo!Cpvtkgd!fgu!Mtchvhcjt|gwigu!xgtygpfgv!yqtfgp!kuv-!ygpp!kp!fgt!Ogjt|cjn!fgt!Dghøtfgtwpiuhænng!gkpgu!
Xgtmgjtuokvvgnu!fkg!igucovg!Tgkugygkvg!61!Mknqogvgt!qfgt!fkg!igucovg!Tgkug|gkv!gkpg!Uvwpfg!pkejv!þdgt.
uvgkiv/!Fkg!Uvgwgtgpvncuvwpi!pcej!Ucv|!2!yktf!pwt!hþt!fgp!Cpvgkn!cp!Uvtqo!igyæjtv-!fgt!ko!Uvgwgtigdkgv!pcej!
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©!2!Cducv|!2!Ucv|!3!xgtygpfgv!yqtfgp!kuv/!Fkg!Uvgwgtgpvncuvwpi!yktf!pkejv!igyæjtv-!uqhgtp!fgt!Uvtqo!dgtgkvu!
cpfgtygkvki!xqp!fgt!Uvtqouvgwgt!dghtgkv!qfgt!hþt!dgvtkgdukpvgtpg!Ygtmxgtmgjtg!xgtygpfgv!yqtfgp!kuv/!!


)3*! Fkg!Uvgwgtgpvncuvwpi!dgvtæiv!;-19!Gwtq!hþt!gkpg!Ogicycvvuvwpfg/!


)4*! Gkpg!Uvgwgtgpvncuvwpi!yktf!pwt!igyæjtv-!ygpp!fgt!Gpvncuvwpiudgvtci!pcej!Cducv|!3!okpfguvgpu!61!
Gwtq!ko!Mcngpfgtlcjt!dgvtæiv/!


)5*! Gpvncuvwpiudgtgejvkiv!kuv!fgtlgpkig-!fgt!fgp!Uvtqo!xgtygpfgv!jcv/!


)6*! Fkg!Uvgwgtgpvncuvwpi!yktf!igyæjtv!pcej!Ocáicdg!wpf!dku!|wo!Cwuncwhgp!fgt!jkgthþt!gthqtfgtnk.
ejgp!Htgkuvgnnwpiucp|gkig!dgk!fgt!Gwtqrækuejgp!Mqookuukqp!pcej!fgt!Xgtqtfpwpi!)GW*!Pt/!76203125/!Fcu!
Cwuncwhgp!fgt!Htgkuvgnnwpiucp|gkig!kuv!xqo!Dwpfguokpkuvgtkwo!fgt!Hkpcp|gp!ko!Dwpfguigugv|dncvv!iguqp.
fgtv!dgmcppv!|w!igdgp/�!


Ctvkmgn!6!


Æpfgtwpi!fgu!Vcdcmuvgwgtigugv|gu!


©!46!Cducv|!2!fgu!Vcdcmuvgwgtigugv|gu!xqo!26/!Lwnk!311;!)DIDn/!K!U/!2981*-!fcu!|wngv|v!fwtej!Ctvkmgn!7!fgu!
Igugv|gu!xqo!5/!Crtkn!3127!)DIDn/!K!U/!67;*!igæpfgtv!yqtfgp!kuv-!yktf!ykg!hqniv!igæpfgtv<!


2/! Pwoogt!5!yktf!fwtej!fkg!hqnigpfgp!Pwoogtp!5!wpf!6!gtugv|v<!


�5/! ko!Dgpgjogp!okv!fgo!Dwpfguokpkuvgtkwo!fgu!Kppgtp!cnvgtpcvkx!|wt!swcnkhk|kgtvgp!gngmvtqpkuejgp!Uk.
ipcvwt!gkp!cpfgtgu!ukejgtgu!Xgthcjtgp!|w|wncuugp-!fcu!fgp!Fcvgpþdgtokvvngt!cwvjgpvkhk|kgtv!wpf!fkg!Xgt.
vtcwnkejmgkv! wpf! Kpvgitkvæv! fgu! gngmvtqpkuej! þdgtokvvgnvgp! Fcvgpucv|gu! igyæjtngkuvgv/! ©!98c! Cducv|!7!
Ucv|!3!fgt!Cdicdgpqtfpwpi!iknv!gpvurtgejgpf/!Kp!fgt!Tgejvuxgtqtfpwpi!møppgp!cwej!Cwupcjogp!xqp!
fgt!Rhnkejv!|wt!Xgtygpfwpi!fgu!pcej!Ucv|!2!|wigncuugpgp!Xgthcjtgpu!xqtigugjgp!ygtfgp/!Fkg!Fcvgp.
þdgtokvvnwpi!mcpp!kp!fgt!Tgejvuxgtqtfpwpi!cwej!fwtej!Xgtygku!cwh!Xgtøhhgpvnkejwpigp!ucejxgtuvæp.
fkigt!Uvgnngp!igtgignv!ygtfgp=!


6/! |wt!Xgthcjtgpuxgtgkphcejwpi!|w!dguvkoogp-!fcuu!kp!fkgugo!Igugv|!qfgt!gkpgt!cwh!Itwpf!fkgugu!Igugv.
|gu!gtncuugpgp!Xgtqtfpwpi!xqtigugjgpg!Uvgwgtgtmnætwpigp!qfgt! uqpuvkig!Gtmnætwpigp-!Uvgwgtcpogn.
fwpigp-!Cpvtæig-!Cp|gkigp-!Okvvgknwpigp-!Pcejygkug!qfgt!uqpuvkig!Fcvgp-!fkg!hþt!fcu!Xgthcjtgp!gthqt.
fgtnkej!ukpf-!icp|!qfgt!vgknygkug!fwtej!Fcvgphgtpþdgtvtciwpi!|w!þdgtokvvgnp!ukpf!qfgt!þdgtokvvgnv!ygt.
fgp!møppgp-!wpf!fcdgk!kpudguqpfgtg!Hqnigpfgu!|w!tgignp<!


c*! fkg!Xqtcwuugv|wpigp!hþt!fkg!Cpygpfwpi!fgu!Xgthcjtgpu!fgt!Fcvgphgtpþdgtvtciwpi-!


d*! fcu!Pæjgtg!þdgt!Hqto-!Xgtctdgkvwpi!wpf!Ukejgtwpi!fgt!|w!þdgtokvvgnpfgp!Fcvgp-!


e*! fkg!Ctv!wpf!Ygkug!fgt!Þdgtokvvnwpi!fgt!Fcvgp-!


f*! fkg!\wuvæpfkimgkv!hþt!fkg!Gpvigigppcjog!fgt!|w!þdgtokvvgnpfgp!Fcvgp-!


g*! fkg!Okvyktmwpiurhnkejvgp!Ftkvvgt!wpf!fgtgp!Jchvwpi-!ygpp!cwh!Itwpf!wptkejvkigt!Gtjgdwpi-!Xgt.
ctdgkvwpi!qfgt!Þdgtokvvnwpi!fgt!Fcvgp!Uvgwgtp!xgtmþt|v!qfgt!Uvgwgtxqtvgkng!gtncpiv!ygtfgp-!


h*! fkg!Jchvwpi!fgu!Fcvgpþdgtokvvngtu!hþt!xgtmþt|vg!Uvgwgtp!qfgt!hþt!|w!Wptgejv!gtncpivg!Uvgwgtxqt.
vgkng-!ygpp!fgt!Fcvgpþdgtokvvngt!ukej!mgkpg!Igykuujgkv!þdgt!fkg!Kfgpvkvæv!fgu!Cwhvtciigdgtu!xgt.
uejchhv!jcv-!!


i*! fgp!Wohcpi!wpf!fkg!Hqto!fgt!hþt!fkgugu!Xgthcjtgp!gthqtfgtnkejgp!dguqpfgtgp!Gtmnætwpiurhnkejvgp!
fgu!Uvgwgtrhnkejvkigp!qfgt!Cpvtciuvgnngtu/!


Dgk!fgt!Fcvgpþdgtokvvnwpi!kuv!gkp!ukejgtgu!Xgthcjtgp!|w!xgtygpfgp-!fcu!fgp!Fcvgpþdgtokvvngt!cwvjgp.
vkhk|kgtv!wpf!fkg!Xgtvtcwnkejmgkv!wpf!Kpvgitkvæv!fgu!gngmvtqpkuej!þdgtokvvgnvgp!Fcvgpucv|gu!igyæjtngkuvgv/!
Fkg! Fcvgpþdgtokvvnwpi! mcpp! kp! fgt! Tgejvuxgtqtfpwpi! cwej! fwtej! Xgtygku! cwh! Xgtøhhgpvnkejwpigp!
ucejxgtuvæpfkigt!Uvgnngp!igtgignv!ygtfgp=�/!


3/! Fkg!dkujgtkigp!Pwoogtp!6!wpf!7!ygtfgp!fkg!Pwoogtp!7!wpf!8/!
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Ctvkmgn!7!


Æpfgtwpi!fgu!Uejcwoygkp.!wpf!\ykuejgpgt|gwipkuuvgwgtigugv|gu!


©!39!fgu!Uejcwoygkp.!wpf!\ykuejgpgt|gwipkuuvgwgtigugv|gu!xqo!26/!Lwnk!311;!)DIDn/!K!U/!2981-!29;7*-!
fcu!|wngv|v!fwtej!Ctvkmgn!5!fgu!Igugv|gu!xqo!27/!Lwpk!3122!)DIDn/!K!U/!21;1*!igæpfgtv!yqtfgp!kuv-!yktf!ykg!hqniv!
igæpfgtv<!


2/! Pwoogt!5!yktf!fwtej!fkg!hqnigpfgp!Pwoogtp!5!wpf!6!gtugv|v<!


�5/! ko!Dgpgjogp!okv!fgo!Dwpfguokpkuvgtkwo!fgu!Kppgtp!cnvgtpcvkx!|wt!swcnkhk|kgtvgp!gngmvtqpkuejgp!Uk.
ipcvwt!gkp!cpfgtgu!ukejgtgu!Xgthcjtgp!|w|wncuugp-!fcu!fgp!Fcvgpþdgtokvvngt!cwvjgpvkhk|kgtv!wpf!fkg!Xgt.
vtcwnkejmgkv! wpf! Kpvgitkvæv! fgu! gngmvtqpkuej! þdgtokvvgnvgp! Fcvgpucv|gu! igyæjtngkuvgv/! ©!98c! Cducv|!7!
Ucv|!3!fgt!Cdicdgpqtfpwpi!iknv!gpvurtgejgpf/!Kp!fgt!Tgejvuxgtqtfpwpi!møppgp!cwej!Cwupcjogp!xqp!
fgt!Rhnkejv!|wt!Xgtygpfwpi!fgu!pcej!Ucv|!2!|wigncuugpgp!Xgthcjtgpu!xqtigugjgp!ygtfgp/!Fkg!Fcvgp.
þdgtokvvnwpi!mcpp!kp!fgt!Tgejvuxgtqtfpwpi!cwej!fwtej!Xgtygku!cwh!Xgtøhhgpvnkejwpigp!ucejxgtuvæp.
fkigt!Uvgnngp!igtgignv!ygtfgp=!


6/! |wt!Xgthcjtgpuxgtgkphcejwpi!|w!dguvkoogp-!fcuu!kp!fkgugo!Igugv|!qfgt!gkpgt!cwh!Itwpf!fkgugu!Igugv.
|gu!gtncuugpgp!Xgtqtfpwpi!xqtigugjgpg!Uvgwgtgtmnætwpigp!qfgt! uqpuvkig!Gtmnætwpigp-!Uvgwgtcpogn.
fwpigp-!Cpvtæig-!Cp|gkigp-!Okvvgknwpigp-!Pcejygkug!qfgt!uqpuvkig!Fcvgp-!fkg!hþt!fcu!Xgthcjtgp!gthqt.
fgtnkej!ukpf-!icp|!qfgt!vgknygkug!fwtej!Fcvgphgtpþdgtvtciwpi!|w!þdgtokvvgnp!ukpf!qfgt!þdgtokvvgnv!ygt.
fgp!møppgp-!wpf!fcdgk!kpudguqpfgtg!Hqnigpfgu!|w!tgignp<!


c*! fkg!Xqtcwuugv|wpigp!hþt!fkg!Cpygpfwpi!fgu!Xgthcjtgpu!fgt!Fcvgphgtpþdgtvtciwpi-!


d*! fcu!Pæjgtg!þdgt!Hqto-!Xgtctdgkvwpi!wpf!Ukejgtwpi!fgt!|w!þdgtokvvgnpfgp!Fcvgp-!


e*! fkg!Ctv!wpf!Ygkug!fgt!Þdgtokvvnwpi!fgt!Fcvgp-!


f*! fkg!\wuvæpfkimgkv!hþt!fkg!Gpvigigppcjog!fgt!|w!þdgtokvvgnpfgp!Fcvgp-!


g*! fkg!Okvyktmwpiurhnkejvgp!Ftkvvgt!wpf!fgtgp!Jchvwpi-!ygpp!cwh!Itwpf!wptkejvkigt!Gtjgdwpi-!Xgt.
ctdgkvwpi!qfgt!Þdgtokvvnwpi!fgt!Fcvgp!Uvgwgtp!xgtmþt|v!qfgt!Uvgwgtxqtvgkng!gtncpiv!ygtfgp-!


h*! fkg!Jchvwpi!fgu!Fcvgpþdgtokvvngtu!hþt!xgtmþt|vg!Uvgwgtp!qfgt!hþt!|w!Wptgejv!gtncpivg!Uvgwgtxqt.
vgkng-!ygpp!fgt!Fcvgpþdgtokvvngt!ukej!mgkpg!Igykuujgkv!þdgt!fkg!Kfgpvkvæv!fgu!Cwhvtciigdgtu!xgt.
uejchhv!jcv-!


i*! fgp!Wohcpi!wpf!fkg!Hqto!fgt!hþt!fkgugu!Xgthcjtgp!gthqtfgtnkejgp!dguqpfgtgp!Gtmnætwpiurhnkejvgp!
fgu!Uvgwgtrhnkejvkigp!qfgt!Cpvtciuvgnngtu/!


Dgk!fgt!Fcvgpþdgtokvvnwpi!kuv!gkp!ukejgtgu!Xgthcjtgp!|w!xgtygpfgp-!fcu!fgp!Fcvgpþdgtokvvngt!cwvjgp.
vkhk|kgtv!wpf!fkg!Xgtvtcwnkejmgkv!wpf!Kpvgitkvæv!fgu!gngmvtqpkuej!þdgtokvvgnvgp!Fcvgpucv|gu!igyæjtngkuvgv/!
Fkg! Fcvgpþdgtokvvnwpi! mcpp! kp! fgt! Tgejvuxgtqtfpwpi! cwej! fwtej! Xgtygku! cwh! Xgtøhhgpvnkejwpigp!
ucejxgtuvæpfkigt!Uvgnngp!igtgignv!ygtfgp=�/!


3/! Fkg!dkujgtkigp!Pwoogtp!6!wpf!7!ygtfgp!fkg!Pwoogtp!7!wpf!8/!


Ctvkmgn!8!


Æpfgtwpi!fgu!Mchhgguvgwgtigugv|gu!


©!34!Cducv|!2!fgu!Mchhgguvgwgtigugv|gu!xqo!26/!Lwnk!311;!)DIDn/!K!U/!2981-!2;2;*-!fcu!fwtej!Ctvkmgn!6!fgu!
Igugv|gu!xqo!32/!Fg|godgt!3121!)DIDn/!K!U/!3332*!igæpfgtv!yqtfgp!kuv-!yktf!ykg!hqniv!igæpfgtv<!
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2/! Pwoogt!5!yktf!fwtej!fkg!hqnigpfgp!Pwoogtp!5!wpf!6!gtugv|v<!


�5/! ko!Dgpgjogp!okv!fgo!Dwpfguokpkuvgtkwo!fgu!Kppgtp!cnvgtpcvkx!|wt!swcnkhk|kgtvgp!gngmvtqpkuejgp!Uk.
ipcvwt!gkp!cpfgtgu!ukejgtgu!Xgthcjtgp!|w|wncuugp-!fcu!fgp!Fcvgpþdgtokvvngt!cwvjgpvkhk|kgtv!wpf!fkg!Xgt.
vtcwnkejmgkv! wpf! Kpvgitkvæv! fgu! gngmvtqpkuej! þdgtokvvgnvgp! Fcvgpucv|gu! igyæjtngkuvgv/! ©!98c! Cducv|!7!
Ucv|!3!fgt!Cdicdgpqtfpwpi!iknv!gpvurtgejgpf/!Kp!fgt!Tgejvuxgtqtfpwpi!møppgp!cwej!Cwupcjogp!xqp!
fgt!Rhnkejv!|wt!Xgtygpfwpi!fgu!pcej!Ucv|!2!|wigncuugpgp!Xgthcjtgpu!xqtigugjgp!ygtfgp/!Fkg!Fcvgp.
þdgtokvvnwpi!mcpp!kp!fgt!Tgejvuxgtqtfpwpi!cwej!fwtej!Xgtygku!cwh!Xgtøhhgpvnkejwpigp!ucejxgtuvæp.
fkigt!Uvgnngp!igtgignv!ygtfgp=!


6/! |wt!Xgthcjtgpuxgtgkphcejwpi!|w!dguvkoogp-!fcuu!kp!fkgugo!Igugv|!qfgt!gkpgt!cwh!Itwpf!fkgugu!Igugv.
|gu!gtncuugpgp!Xgtqtfpwpi!xqtigugjgpg!Uvgwgtgtmnætwpigp!qfgt! uqpuvkig!Gtmnætwpigp-!Uvgwgtcpogn.
fwpigp-!Cpvtæig-!Cp|gkigp-!Okvvgknwpigp-!Pcejygkug!qfgt!uqpuvkig!Fcvgp-!fkg!hþt!fcu!Xgthcjtgp!gthqt.
fgtnkej!ukpf-!icp|!qfgt!vgknygkug!fwtej!Fcvgphgtpþdgtvtciwpi!|w!þdgtokvvgnp!ukpf!qfgt!þdgtokvvgnv!ygt.
fgp!møppgp-!wpf!fcdgk!kpudguqpfgtg!Hqnigpfgu!|w!tgignp<!


c*! fkg!Xqtcwuugv|wpigp!hþt!fkg!Cpygpfwpi!fgu!Xgthcjtgpu!fgt!Fcvgphgtpþdgtvtciwpi-!


d*! fcu!Pæjgtg!þdgt!Hqto-!Xgtctdgkvwpi!wpf!Ukejgtwpi!fgt!|w!þdgtokvvgnpfgp!Fcvgp-!


e*! fkg!Ctv!wpf!Ygkug!fgt!Þdgtokvvnwpi!fgt!Fcvgp-!


f*! fkg!\wuvæpfkimgkv!hþt!fkg!Gpvigigppcjog!fgt!|w!þdgtokvvgnpfgp!Fcvgp-!


g*! fkg!Okvyktmwpiurhnkejvgp!Ftkvvgt!wpf!fgtgp!Jchvwpi-!ygpp!cwh!Itwpf!wptkejvkigt!Gtjgdwpi-!Xgt.
ctdgkvwpi!qfgt!Þdgtokvvnwpi!fgt!Fcvgp!Uvgwgtp!xgtmþt|v!qfgt!Uvgwgtxqtvgkng!gtncpiv!ygtfgp-!


h*! fkg!Jchvwpi!fgu!Fcvgpþdgtokvvngtu!hþt!xgtmþt|vg!Uvgwgtp!qfgt!hþt!|w!Wptgejv!gtncpivg!Uvgwgtxqt.
vgkng-!ygpp!fgt!Fcvgpþdgtokvvngt!ukej!mgkpg!Igykuujgkv!þdgt!fkg!Kfgpvkvæv!fgu!Cwhvtciigdgtu!xgt.
uejchhv!jcv-!!


i*! fgp!Wohcpi!wpf!fkg!Hqto!fgt!hþt!fkgugu!Xgthcjtgp!gthqtfgtnkejgp!dguqpfgtgp!Gtmnætwpiurhnkejvgp!
fgu!Uvgwgtrhnkejvkigp!qfgt!Cpvtciuvgnngtu/!


Dgk!fgt!Fcvgpþdgtokvvnwpi!kuv!gkp!ukejgtgu!Xgthcjtgp!|w!xgtygpfgp-!fcu!fgp!Fcvgpþdgtokvvngt!cwvjgp.
vkhk|kgtv!wpf!fkg!Xgtvtcwnkejmgkv!wpf!Kpvgitkvæv!fgu!gngmvtqpkuej!þdgtokvvgnvgp!Fcvgpucv|gu!igyæjtngkuvgv/!
Fkg! Fcvgpþdgtokvvnwpi! mcpp! kp! fgt! Tgejvuxgtqtfpwpi! cwej! fwtej! Xgtygku! cwh! Xgtøhhgpvnkejwpigp!
ucejxgtuvæpfkigt!Uvgnngp!igtgignv!ygtfgp=�/!


3/! Fkg!dkujgtkig!Pwoogt!6!yktf!Pwoogt!7/!


Ctvkmgn!9!


Æpfgtwpi!fgu!Cnmqjqnuvgwgtigugv|gu!!


©!48!fgu!Cnmqjqnuvgwgtigugv|gu!xqo!32/!Lwpk!3124!)DIDn/!K!U/!2761-!2762*-!fcu!fwtej!Ctvkmgn!352!fgt!Xgt.
qtfpwpi!xqo!42/!Cwiwuv!3126!)DIDn/!K!U/!2585*!igæpfgtv!yqtfgp!kuv-!yktf!ykg!hqniv!igæpfgtv<!


2/! Pwoogt!5!yktf!fwtej!fkg!hqnigpfgp!Pwoogtp!5!wpf!6!gtugv|v<!


�5/! ko!Dgpgjogp!okv!fgo!Dwpfguokpkuvgtkwo!fgu!Kppgtp!cnvgtpcvkx!|wt!swcnkhk|kgtvgp!gngmvtqpkuejgp!Uk.
ipcvwt!gkp!cpfgtgu!ukejgtgu!Xgthcjtgp!|w|wncuugp-!fcu!fgp!Fcvgpþdgtokvvngt!cwvjgpvkhk|kgtv!wpf!fkg!Xgt.
vtcwnkejmgkv! wpf! Kpvgitkvæv! fgu! gngmvtqpkuej! þdgtokvvgnvgp! Fcvgpucv|gu! igyæjtngkuvgv/! ©!98c! Cducv|!7!
Ucv|!3!fgt!Cdicdgpqtfpwpi!iknv!gpvurtgejgpf/!Kp!fgt!Tgejvuxgtqtfpwpi!møppgp!cwej!Cwupcjogp!xqp!
fgt!Rhnkejv!|wt!Xgtygpfwpi!fgu!pcej!Ucv|!2!|wigncuugpgp!Xgthcjtgpu!xqtigugjgp!ygtfgp/!Fkg!Fcvgp.
þdgtokvvnwpi!mcpp!kp!fgt!Tgejvuxgtqtfpwpi!cwej!fwtej!Xgtygku!cwh!Xgtøhhgpvnkejwpigp!ucejxgtuvæp.
fkigt!Uvgnngp!igtgignv!ygtfgp=!


6/! |wt!Xgthcjtgpuxgtgkphcejwpi!|w!dguvkoogp-!fcuu!kp!fkgugo!Igugv|!qfgt!gkpgt!cwh!Itwpf!fkgugu!Igugv.
|gu!gtncuugpgp!Xgtqtfpwpi!xqtigugjgpg!Uvgwgtgtmnætwpigp!qfgt! uqpuvkig!Gtmnætwpigp-!Uvgwgtcpogn.
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fwpigp-!Cpvtæig-!Cp|gkigp-!Okvvgknwpigp-!Pcejygkug!qfgt!uqpuvkig!Fcvgp-!fkg!hþt!fcu!Xgthcjtgp!gthqt.
fgtnkej!ukpf-!icp|!qfgt!vgknygkug!fwtej!Fcvgphgtpþdgtvtciwpi!|w!þdgtokvvgnp!ukpf!qfgt!þdgtokvvgnv!ygt.
fgp!møppgp-!wpf!fcdgk!kpudguqpfgtg!Hqnigpfgu!|w!tgignp<!


c*! fkg!Xqtcwuugv|wpigp!hþt!fkg!Cpygpfwpi!fgu!Xgthcjtgpu!fgt!Fcvgphgtpþdgtvtciwpi-!


d*! fcu!Pæjgtg!þdgt!Hqto-!Xgtctdgkvwpi!wpf!Ukejgtwpi!fgt!|w!þdgtokvvgnpfgp!Fcvgp-!


e*! fkg!Ctv!wpf!Ygkug!fgt!Þdgtokvvnwpi!fgt!Fcvgp-!


f*! fkg!\wuvæpfkimgkv!hþt!fkg!Gpvigigppcjog!fgt!|w!þdgtokvvgnpfgp!Fcvgp-!


g*! fkg!Okvyktmwpiurhnkejvgp!Ftkvvgt!wpf!fgtgp!Jchvwpi-!ygpp!cwh!Itwpf!wptkejvkigt!Gtjgdwpi-!Xgt.
ctdgkvwpi!qfgt!Þdgtokvvnwpi!fgt!Fcvgp!Uvgwgtp!xgtmþt|v!qfgt!Uvgwgtxqtvgkng!gtncpiv!ygtfgp-!


h*! fkg!Jchvwpi!fgu!Fcvgpþdgtokvvngtu!hþt!xgtmþt|vg!Uvgwgtp!qfgt!hþt!|w!Wptgejv!gtncpivg!Uvgwgtxqt.
vgkng-!ygpp!fgt!Fcvgpþdgtokvvngt!ukej!mgkpg!Igykuujgkv!þdgt!fkg!Kfgpvkvæv!fgu!Cwhvtciigdgtu!xgt.
uejchhv!jcv-!!


i*! fgp!Wohcpi!wpf!fkg!Hqto!fgt!hþt!fkgugu!Xgthcjtgp!gthqtfgtnkejgp!dguqpfgtgp!Gtmnætwpiurhnkejvgp!
fgu!Uvgwgtrhnkejvkigp!qfgt!Cpvtciuvgnngtu/!


Dgk!fgt!Fcvgpþdgtokvvnwpi!kuv!gkp!ukejgtgu!Xgthcjtgp!|w!xgtygpfgp-!fcu!fgp!Fcvgpþdgtokvvngt!cwvjgp.
vkhk|kgtv!wpf!fkg!Xgtvtcwnkejmgkv!wpf!Kpvgitkvæv!fgu!gngmvtqpkuej!þdgtokvvgnvgp!Fcvgpucv|gu!igyæjtngkuvgv/!
Fkg! Fcvgpþdgtokvvnwpi! mcpp! kp! fgt! Tgejvuxgtqtfpwpi! cwej! fwtej! Xgtygku! cwh! Xgtøhhgpvnkejwpigp!
ucejxgtuvæpfkigt!Uvgnngp!igtgignv!ygtfgp=�/!


3/! Fkg!dkujgtkigp!Pwoogtp!6!wpf!7!ygtfgp!fkg!Pwoogtp!7!wpf!8/!


Ctvkmgn!;!


Æpfgtwpi!fgu!Nwhvxgtmgjtuvgwgtigugv|gu!


©!29!Cducv|!4!fgu!Nwhvxgtmgjtuvgwgtigugv|gu!xqo!;/!Fg|godgt!3121!)DIDn/!K!U/!2996=!3124!K!U/!92*-!fcu!
fwtej!Ctvkmgn!348!fgt!Xgtqtfpwpi!xqo!42/!Cwiwuv!3126!)DIDn/!K!U/!2585*!igæpfgtv!yqtfgp!kuv-!yktf!ykg!hqniv!
ighcuuv<!


�)4*! Fcu!Dwpfguokpkuvgtkwo!fgt!Hkpcp|gp!yktf!gtoæejvkiv-!|wt!Fwtejhþjtwpi!fkgugu!Igugv|gu!fwtej!Tgejvu.
xgtqtfpwpi!qjpg!\wuvkoowpi!fgu!Dwpfgutcvgu!


2/! ko!Dgpgjogp!okv!fgo!Dwpfguokpkuvgtkwo!fgu!Kppgtp!cnvgtpcvkx!|wt!swcnkhk|kgtvgp!gngmvtqpkuejgp!Ukipcvwt!
gkp!cpfgtgu!ukejgtgu!Xgthcjtgp!|w|wncuugp-!fcu!fgp!Fcvgpþdgtokvvngt!cwvjgpvkhk|kgtv!wpf!fkg!Xgtvtcwnkejmgkv!
wpf!Kpvgitkvæv!fgu!gngmvtqpkuej!þdgtokvvgnvgp!Fcvgpucv|gu!igyæjtngkuvgv/!©!98c!Cducv|!7!Ucv|!3!fgt!Cdicdgp.
qtfpwpi!iknv!gpvurtgejgpf/!Kp!fgt!Tgejvuxgtqtfpwpi!møppgp!cwej!Cwupcjogp!xqp!fgt!Rhnkejv!|wt!Xgtygp.
fwpi! fgu! pcej! Ucv|!2! |wigncuugpgp! Xgthcjtgpu! xqtigugjgp! ygtfgp/! Fkg! Fcvgpþdgtokvvnwpi! mcpp! kp! fgt!
Tgejvuxgtqtfpwpi!cwej!fwtej!Xgtygku!cwh!Xgtøhhgpvnkejwpigp!ucejxgtuvæpfkigt!Uvgnngp!igtgignv!ygtfgp=!


3/! |wt!Xgthcjtgpuxgtgkphcejwpi!|w!dguvkoogp-!fcuu! kp!fkgugo!Igugv|!qfgt!gkpgt!cwh!Itwpf!fkgugu!Igugv|gu!
gtncuugpgp!Xgtqtfpwpi!xqtigugjgpg!Uvgwgtgtmnætwpigp!qfgt!uqpuvkig!Gtmnætwpigp-!Uvgwgtcpognfwpigp-!Cp.
vtæig-!Cp|gkigp-!Okvvgknwpigp-!Pcejygkug!qfgt!uqpuvkig!Fcvgp-!fkg!hþt!fcu!Xgthcjtgp!gthqtfgtnkej!ukpf-!icp|!
qfgt!vgknygkug!fwtej!Fcvgphgtpþdgtvtciwpi!|w!þdgtokvvgnp!ukpf!qfgt!þdgtokvvgnv!ygtfgp!møppgp-!wpf!fcdgk!
kpudguqpfgtg!Hqnigpfgu!|w!tgignp<!


c*! fkg!Xqtcwuugv|wpigp!hþt!fkg!Cpygpfwpi!fgu!Xgthcjtgpu!fgt!Fcvgphgtpþdgtvtciwpi-!


d*! fcu!Pæjgtg!þdgt!Hqto-!Xgtctdgkvwpi!wpf!Ukejgtwpi!fgt!|w!þdgtokvvgnpfgp!Fcvgp-!


e*! fkg!Ctv!wpf!Ygkug!fgt!Þdgtokvvnwpi!fgt!Fcvgp-!


f*! fkg!\wuvæpfkimgkv!hþt!fkg!Gpvigigppcjog!fgt!|w!þdgtokvvgnpfgp!Fcvgp-!
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g*! fkg!Okvyktmwpiurhnkejvgp!Ftkvvgt!wpf!fgtgp!Jchvwpi-!ygpp!cwh!Itwpf!wptkejvkigt!Gtjgdwpi-!Xgtctdgk.
vwpi!qfgt!Þdgtokvvnwpi!fgt!Fcvgp!Uvgwgtp!xgtmþt|v!qfgt!Uvgwgtxqtvgkng!gtncpiv!ygtfgp-!


h*! fkg!Jchvwpi!fgu!Fcvgpþdgtokvvngtu!hþt!xgtmþt|vg!Uvgwgtp!qfgt!hþt!|w!Wptgejv!gtncpivg!Uvgwgtxqtvgkng-!
ygpp!fgt!Fcvgpþdgtokvvngt!ukej!mgkpg!Igykuujgkv!þdgt!fkg!Kfgpvkvæv!fgu!Cwhvtciigdgtu!xgtuejchhv!jcv-!


i*! fgp!Wohcpi!wpf!fkg!Hqto!fgt!hþt!fkgugu!Xgthcjtgp!gthqtfgtnkejgp!dguqpfgtgp!Gtmnætwpiurhnkejvgp!fgu!
Uvgwgtrhnkejvkigp!qfgt!Cpvtciuvgnngtu/!


Dgk!fgt!Fcvgpþdgtokvvnwpi!kuv!gkp!ukejgtgu!Xgthcjtgp!|w!xgtygpfgp-!fcu!fgp!Fcvgpþdgtokvvngt!cwvjgpvkhk|kgtv!
wpf!fkg!Xgtvtcwnkejmgkv!wpf!Kpvgitkvæv!fgu!gngmvtqpkuej!þdgtokvvgnvgp!Fcvgpucv|gu!igyæjtngkuvgv/!Fkg!Fcvgp.
þdgtokvvnwpi!mcpp!kp!fgt!Tgejvuxgtqtfpwpi!cwej!fwtej!Xgtygku!cwh!Xgtøhhgpvnkejwpigp!ucejxgtuvæpfkigt!
Uvgnngp!igtgignv!ygtfgp/�!


Ctvkmgn!21!


Kpmtchvvtgvgp!


)2*! Fkgugu!Igugv|!vtkvv!xqtdgjcnvnkej!fgu!Cducv|gu!3!co!2/!Lcpwct!3129!kp!Mtchv/!


)3*! Fkg!Ctvkmgn!3!wpf!5!vtgvgp!!


2/! co!gtuvgp!Vci!fgu!Oqpcvu!kp!Mtchv-!fgt!cwh!fgp!Vci!hqniv-!cp!fgo!fkg!Gwtqrækuejg!Mqookuukqp!fkg!|w!fgp!
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M e r k b l a t t  r e g i s t r i e r t e r  A u s f ü h r e r  ( R E X )  


f ü r  Au s f ü h r e r  u n d  W i e d e r v e r s e n d e r  i n  d e r  E U


(Version 14. Juni 2017)


Das Verfahren des registrierten Ausführers (abgekürzt REX) ist nur im Rahmen bestimmter 
Freihandelsabkommen (derzeit das umfassende Wirtschafts- und Handelsabkommen zwi-
schen der Europäischen Union und Kanada, CETA) sowie im Allgemeinen Präferenzsystem 
(APS) der Europäischen Union vorgesehen.  


Beim APS hingegen handelt es sich um eine einseitig von der EU festgelegte Zollpräferenzmaß-


nahme für Waren mit präferenziellem Ursprung in den begünstigten Entwicklungsländern. 


Für präferenzielle Ursprungserzeugnisse der EU wird in den begünstigten Entwicklungsländern 


keine Zollpräferenz gewährt, so dass sich für Wirtschaftsbeteiligte in der EU grundsätzlich die Aus-


stellung von Präferenznachweisen erübrigt. Nur in folgenden Fällen sind in der EU Präferenz-


nachweise im Rahmen des APS auszustellen: 


• Bilaterale Kumulierung mit Ursprungserzeugnissen der EU (Ausführer in der EU als Vorlieferant)


• Weiterversand von Ursprungserzeugnissen durch einen Wiederversender in der EU 


CETA stellt ein gegenseitiges Freihandelsabkommen (FHA) dar, das eine Zollbegünstigung auf 


der Grundlage von Ursprungserklärungen vorsieht. Ausführer in der EU müssen im Regelfall  


registrierte Ausführer sein, damit sie die vorgesehenen Ursprungserklärungen ausfertigen dürfen. 
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Anwendungsbereich und Nachweisdokumente bei FHA


 Ausfuhr von Ursprungserzeugnissen 
der EU 


Zur Inanspruchnahme der Präferenzbehandlung 
durch Importeure in Kanada ist die Vorlage von 
Ursprungserklärungen erforderlich, die durch die 
Ausführer in der EU auszufertigen sind. 


Rechtsgrundlage sind die Artikel 18 und 19 des 
Protokolls über Ursprungsregeln und Ursprungsbe-
stimmungen zum CETA in Verbindung mit den ein-
schlägigen Rechtsvorschriften der EU, auf die hier 
verwiesen wird. Anwendbar ist hierbei Artikel 68 des 
UZK-IA1. 


Hinweis: 


Das umfassende Wirtschafts- und Handelsabkom-
men zwischen der Europäischen Union und Kana-
da, CETA, wurde im Amtsblatt der EU vom 14. Ja-
nuar 20172 veröffentlicht. Es ist erst nach einer 
entsprechenden Veröffentlichung im Amtsblatt 
der EU vorläufig anwendbar. 


Eine Registrierung ist jedoch bereits möglich.


Zum Nachweis des präferenziellen Ursprungs kann 
in der EU eine Ursprungserklärung nach Anhang 2 
des vorgenannten Protokolls ausgefertigt werden 
durch 


• einen nicht registrierten Ausführers, sofern der 
Wert der Ursprungserzeugnisse in einer Sen-
dung 6.000 Euro nicht übersteigt, 


• einen REX oder 


• einen Inhaber einer bereits bestehenden Bewilli-
gung als ermächtigter Ausführer. Dies gilt jedoch 
im Rahmen einer Übergangsregelung nur bis zur 
Registrierung des Ausführers, längstens bis zum 
31. Dezember 2017. 


1 DURCHFÜHRUNGSVERORDNUNG (EU) 2015/2447 
DER KOMMISSION vom 24. November 2015 mit Einzel-
heiten zur Umsetzung von Bestimmungen der Verordnung 
(EU) Nr. 952/2013 des Europäischen Parlaments und des 
Rates zur Festlegung des Zollkodex der Union 
2 Amtsblatt der Europäischen Union Nr. L 11/2017 vom 
14. Januar 2017 
 


 Ersatz-Präferenznachweis beim  
Weiterversand von Ursprungs-
erzeugnissen 


In bestimmten Fällen kann es erforderlich sein, ei-
nen bei der Ankunft einer Warensendung in der 
Europäischen Union vorhandenen Präferenznach-
weis durch eines oder mehrere neue Dokumente zu 
ersetzen, weil die Sendung innerhalb der Europäi-
schen Union weitergeleitet und dabei gegebenen-
falls geteilt werden soll. Hierzu können Ersatz-
Präferenznachweise erstellt werden. 


Die meisten Präferenzregelungen enthalten Be-
stimmungen zur Ausstellung von förmlichen Ersatz-


-
-


Präferenznachweisen durch eine Zollstelle. In sol
chen Fällen, in denen die einschlägige Präferenzre
gelung selbst dazu keine Bestimmungen enthält, 
ermöglicht Artikel 69 UZK-IA die Ausstellung bzw. 
Ausfertigung von Ersatz-Präferenznachweisen.  


Nach Artikel 69 UZK-IA kann ein Ersatz-Präferenz-
nachweis in Form einer Ersatz-Ursprungserklärung, 
einer Ersatz-Erklärung auf der Rechnung oder einer 
Ersatzerklärung zum Ursprung ausgefertigt werden, 
und zwar durch 


• jeden Wiederversender, wenn der Gesamtwert 
der Ursprungserzeugnisse in der aufzuteilenden 
ursprünglichen Sendung den geltenden Höchst-
wert von in der Regel 6.000 Euro nicht über-
steigt, oder 


• jeden Wiederversender, wenn der Gesamtwert 
der Ursprungserzeugnisse in der aufzuteilenden 
ursprünglichen Sendung zwar über 6.000 Euro 
liegt, aber der Wiederversender dem Ersatzdo-
kument eine Kopie des ursprünglichen Ur-
sprungsnachweises beifügt, oder 


• einen Inhaber einer Bewilligung als ermächtigter 
Ausführer, oder 


• einen registrierten Ausführer (REX). 
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Anwendungsbereich und Nachweisdokumente im APS


 Bilaterale Kumulierung mit  
Ursprungserzeugnissen der EU 


Für Zwecke der bilateralen Kumulierung ist die Aus-
stellung von Präferenznachweisen im Zuge der 
Ausfuhr aus der EU zum Nachweis des präferenziel-
len Ursprungs in der EU erforderlich. 


Im Rahmen der bilateralen Kumulierung können 
Ursprungserzeugnisse der EU in ein begünstigtes 
Entwicklungsland ausgeführt werden („Geberlan-
danteil“), um dort als Vormaterial mit Ursprungsei-
genschaft bei der Herstellung einer Fertigware mit 
APS-Ursprung verwendet zu werden, die dann wie-
derum in die EU eingeführt wird.  


Rechtsgrundlage ist Artikel 53 des UZK-DA3.


Zum Nachweis des präferenziellen Ursprungs in der 
EU können nur noch bis zum 31. Dezember 2017 
Warenverkehrsbescheinigungen EUR.1 ausgestellt 
bzw. Erklärungen auf der Rechnung ausgefertigt 
werden. Letztere können bei Sendungen mit Ur-
sprungserzeugnissen im Wert von nicht mehr als 
6.000 Euro von jedem Ausführer abgegeben wer-
den. Bei Sendungen mit einem höheren Warenwert 
bedarf es hierfür einer Bewilligung als ermächtigter 
Ausführer. 


Ab dem 1. Januar 2018 ist dann nur noch die Aus-
fertigung einer Erklärung zum Ursprung nach dem 
Muster des Anhangs 22-07 zum UZK-IA4 zulässig. 


Bei Sendungen mit Ursprungserzeugnissen im Wert 
von nicht mehr als 6.000 Euro ist die Ausfertigung 
durch jeden Ausführer möglich. Ist diese Wertgren-
ze überschritten, kann nur ein REX eine Erklärung 
zum Ursprung ausfertigen. 


3 DELEGIERTE VERORDNUNG (EU) 2015/2446 DER 
KOMMISSION vom 28. Juli 2015 zur Ergänzung der Ver-
ordnung (EU) Nr. 952/2013 des Europäischen Parlaments 
und des Rates mit Einzelheiten zur Präzisierung von Best-
immungen des Zollkodex der Union 
4 DURCHFÜHRUNGSVERORDNUNG (EU) 2015/2447 
DER KOMMISSION vom 24. November 2015 mit Einzel-
heiten zur Umsetzung von Bestimmungen der Verordnung 
(EU) Nr. 952/2013 des Europäischen Parlaments und des 
Rates zur Festlegung des Zollkodex der Union 
 


 Ersatz-Präferenznachweis beim  
Weiterversand von Ursprungs-
erzeugnissen 


Werden Ursprungserzeugnisse eines begünstigten 
Entwicklungslandes, die noch nicht zum zollrechtlich 
freien Verkehr überlassen worden sind, der Über-


-
-


wachung einer Zollstelle eines Mitgliedstaats unter
stellt, so kann der Wiederversender den ursprüngli
chen Präferenznachweis durch einen oder mehrere 
Ersatz-Präferenznachweise ersetzen, um alle oder 
einige der Erzeugnisse an einen anderen Ort im 
Zollgebiet der Union oder in die Schweiz oder nach 
Norwegen zu senden. 


Als Ersatz-Präferenznachweis können die Zollbe-
hörden der Mitgliedsstaaten nur noch bis zum 31. 
Dezember 2017 ein Ersatz-Ursprungszeugnis nach 
Formblatt A ausstellen. 


Ab dem 1. Januar 2018 ist dann nach Artikel 101 
UZK-IA nur noch die Ausfertigung von Ersatzerklä-
rungen zum Ursprung (Ersatzerklärungen) nach 
Anhang 22-20 UZK-IA vorgesehen. 


Die Ausfertigung von Ersatzerklärungen ist durch 
jeden Wiederversender möglich, wenn der Gesamt-
wert der Ursprungserzeugnisse in der aufzuteilen-


-den ursprünglichen Sendung 6.000 Euro nicht über
steigt. 


Übersteigt dieser Wert 6.000 Euro, ist die Ausferti-
gung von Ersatzerklärungen zum Ursprung möglich: 


• durch einen registrierten Wiederversender 
(ebenfalls abgekürzt mit REX). Dabei ist es un-
beachtlich, ob es sich bei dem ursprünglichen, 
im begünstigten Land ausgestellten Präferenz-
nachweis um ein Ursprungszeugnis nach Form-
blatt A oder eine vom Ausführer ausgefertigte 
Erklärung auf der Rechnung oder eine Erklärung 
zum Ursprung handelt. 


• durch einen Wiederversender auch ohne Regist-
rierung, wenn Ursprungserzeugnisse innerhalb 
des Gebiets der Union versendet werden sollen, 
sofern eine Kopie der im begünstigten Land aus-


-gefertigten ursprünglichen Erklärung zum Ur
sprung beigefügt ist. Ein Weiterversand in die 
Schweiz oder nach Norwegen ist ohne Registrie-
rung jedoch nicht möglich. 
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Antrag und Registrierung


 Wie erlangt man den Status als REX?


Im Gegensatz zum Status des im Präferenzrecht 
bekannten ermächtigten Ausführers handelt es sich 
bei einem registrierten Ausführer oder kurz REX 
nicht um einen bewilligungsbedürftigen Status, 
sondern es genügt eine einfache Registrierung in 
der hierfür eingerichteten Datenbank. 


Die Registrierung in den Mitgliedstaaten der EU ist 
seit dem 1. Januar 2017 möglich. 


 Wo und wie ist der Antrag zu stellen?


Für die Registrierung als REX ist ein schriftlicher 
Antrag gemäß Anhang 22-06 UZK-IA zu stellen und 
zwar bei dem Hauptzollamt, in dessen Bezirk der 
Antragsteller die präferenzrechtliche Buchhaltung 
führt. 


Das elektronisch ausfüllbare Antragsformular 
Nr. 0442, dessen Verwendung verbindlich ist, steht 
im Formular-Management-System der Bundesfi-
nanzverwaltung online zur Verfügung. Es ist auch 
über Zoll online abrufbar. 


Vordruck 0442


Der mit den erforderlichen Angaben vervollständigte 
Antrag ist auszudrucken und unterschrieben dem 
örtlich zuständigen Hauptzollamt zuzuleiten.  


 Werden mehrere REX-Nummern 
benötigt? 


Der Antrag gilt gleichzeitig sowohl für die Registrie-
-rung im Hinblick auf das APS als auf alle Freihan


delsabkommen, die das Verfahren vorsehen. 


Die nach der Registrierung erteilte REX-Nummer ist 
dementsprechend für das APS ebenso anwendbar 
wie für die betroffenen Freihandelsabkommen. 


 Wie sieht die REX-Nummer aus? 


Jeder registrierter Ausführer erhält eine Registrie-
-rungsnummer (REX-Nummer), die sich folgender


maßen zusammensetzt: 


Stellen 1 und 2 Länderkürzel DE für Deutschland


Stellen 3 bis 5 REX als Code für den Status  
registrierter Ausführer 


Stellen 6 bis 9 Dienststellenschlüssel des  
registrierenden Hauptzollamts 


Stellen 10 bis 13 4-stellige fortlaufende Nummer 


Beispiel:  DEREX87500013


Die Nummer ist zwingend in der durch das Haupt-
zollamt übermittelten Form und festgelegten 
Schreibweise in der Ursprungserklärung, Erklärung 
zum Ursprung oder Ersatzerklärung zum Ursprung 
anzugeben. 


 



http://www.formulare-bfinv.de/ffw/action/invoke.do?id=0442
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Pflichten des Ausführers und des registrierten Ausführers 


 Welche Pflichten hat ein Ausführer 
auch als REX? 


• Ursprungserklärungen dürfen nur für Waren 
ausgefertigt werden, die nach Kanada ausge-


-
-


führt werden und die Ursprungsregeln des Pro
tokolls über Ursprungsregeln und Ursprungsbe
stimmungen zum CETA erfüllen. 


• Erklärungen zum Ursprung (APS) dürfen nur 
für Waren ausgefertigt werden, die zu Kumulie-
rungszwecken in ein begünstigtes Land des APS 
ausgeführt werden und die Ursprungsregeln des 
APS erfüllen. 


• Es wird eine geeignete kaufmännische Buchfüh-
-rung über die Herstellung und die Lieferung die


ser Waren geführt. 


• Folgende Unterlagen sind aufzubewahren: 


- Kopien aller ausgefertigten Erklärungen,


- Aufzeichnungen über die verwendeten Vor-
-
-


materialien mit und ohne Ursprungseigen
schaft sowie die Produktions- und Lagerbuch
führung, 


- sämtliche Belege / Zollbescheinigungen über 
die bei der Herstellung verwendeten Vormate-
rialien. 


 Welche weiteren Pflichten hat ein REX?


• Die Zusammenarbeit mit dem zuständigen 
Hauptzollamt ist sicherzustellen. 


• Das zuständige Hauptzollamt ist unverzüglich zu 
informieren, wenn nach Erhalt der REX-Nummer 
Änderungen zu den registrierten Daten eintreten. 


• Die Streichung aus dem System ist zu beantra-
gen, sobald die vorstehenden Bedingungen für 
die Ausfuhr von Waren nicht mehr erfüllt oder 
solche Ausfuhren nicht mehr beabsichtigt sind. 


 Welche Pflichten hat ein Wiederver-
sender? 


• Die ursprüngliche Erklärung ist dahingehend zu 
prüfen, ob sie den Vorgaben, insbesondere dem 
Wortlaut, der einschlägigen Präferenzregelung 
entspricht. 


• Folgende Angaben sind auf der ursprünglichen 
Erklärung anzubringen: 
- ausgefertigte Ersatzerklärung(en) mit ausrei-


-chend genauer Angabe der Mengen der Wa
ren / Packstücke, 


- Name und Anschrift des Wiederversenders 
sowie Registrierungsnummer, 


- Name / Anschrift der Empfänger in der EU 
- die Aufschrift „ersetzt“ oder „replaced“. 


• Die Ersatzerklärung ist in Einklang mit dem Wort-
-laut der Erklärung in der einschlägigen Präfe


renzregelung abzugeben und muss folgende 
Angaben enthalten: 
- alle Angaben über die weiterversandten Er-


-zeugnisse, wie sie sich aus der ursprüngli
chen Erklärung ergeben,  


- das Datum der Ausfertigung der ursprüngli-
chen Erklärung,  


- alle hinsichtlich des Ursprungs in der ur-
sprünglichen Erklärung enthaltenen Angaben, 
gegebenenfalls auch Informationen über eine 
angewendete Kumulierung, 


- Name und Anschrift des Wiederversenders 
sowie Registrierungsnummer, 


- Name / Anschrift der Empfänger in der EU 
- Datum und Ort der Ausfertigung der Ersatzer-


klärung.  
- die Aufschrift „Replacement“. 


• Aufbewahrung der ursprünglichen Erklärungen 
im Original und der Ersatzerklärungen in Kopie. 


 Wie lange sind die Unterlagen aufzubewahren?


Die Regelungen des UZK-IA sehen eine Aufbewahrung für einen Zeitraum von mindestens drei Jahren vor 
oder – falls nach nationalem Recht erforderlich – auch länger, und zwar ab dem Ende des Kalenderjahres, in 
dem die Erklärung zum Ursprung oder Ersatzerklärung ausgefertigt wurde. 


Nach nationalem Recht ergibt sich die erforderliche Aufbewahrungsdauer aus der Abgabenordnung (AO). 
Da ein Ausführer auch Steuerpflichtiger nach der AO ist und somit Buchführungspflichten unterliegt, ist auch 
§ 147 AO anwendbar. Die vorgeschriebene Aufbewahrungsdauer beträgt nach § 147 AO 6 oder 10 Jahre. 
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Datenschutz und Informationen


 Wie sind die Daten eines REX ge
schützt? 


-


Die im REX-System gespeicherten Daten werden 
ausschließlich für die Zwecke der Anwendung des 
APS verarbeitet.  


Die registrierten Ausführer erhalten die in Artikel 11 
Absatz 1 Buchstaben a bis e der Verordnung (EG) 
Nr. 45/2001 des Europäischen Parlaments und des 
Rates oder in Artikel 10 der Richtlinie 95/46/EG des 
Europäischen Parlaments und des Rates genannten 
Informationen. Darüber hinaus erhalten sie folgende 
Informationen: 


• Informationen über die Rechtsgrundlage der 
Verarbeitungstätigkeiten, für welche die Daten 
bestimmt sind; 


• die Dauer der Speicherung der Daten. 


Der Veröffentlichung von sich aus dem Antrag auf 
Zulassung als registrierter Ausführer ergebenden 
personen- bzw. unternehmensspezifischen Daten 
kann – wenn hiergegen Bedenken bestehen – bei 
der Registrierung bzw. zu jedem späteren Zeitpunkt 
widersprochen werden.  


Die registrierten Ausführer erhalten die Informatio-
-
-


nen zum Schutz und zur Verarbeitung personen
bezogener Daten durch ein entsprechendes Hin
weisblatt, das Bestandteil des Registrierungsantrags 
bzw. durch eine Erklärung in Feld 6 des Antrags-
formulars. 


 Wo sind weitere Informationen ver-
fügbar? 


• Das umfassende Wirtschafts- und Handelsab-
kommen zwischen der Europäischen Union und 
Kanada, CETA wurde im Amtsblatt der Europäi-
schen Union Nr. L 11/2017 vom 14. Januar 2017 
veröffentlicht. 


• Der UZK-DA und der UZK-IA wurden im Amts-
blatt der Europäischen Union Nr. L 343 vom 
29. Dezember 2015 veröffentlicht. 


• Allgemeine Informationen zum REX, zu CETA 
sowie zum APS finden sich auf der Homepage 
der deutschen Zollverwaltung unter www.zoll.de. 


• Länderbezogene Informationen finden sich in der 
Auskunftsdatenbank WuP online. 


(http://www.wup.zoll.de/wup_online/)


 



http://www.zoll.de/

http://www.wup.zoll.de/wup_online/
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 Article 2 – Covered Tax Agreement :


 Article 3 – Transparent Entities :


 Article 4 – Dual Resident Entities :


 Article 5 – Application of Methods for Elimination of Double Taxation : 


 Article 6 – Purpose of a Covered Tax Agreement :


 Article 7 – Prevention of Treaty Abuse :


 Article 8 – Dividend Transfer Transactions :


 Article 9 – Capital Gains from Alienation of Shares or Interests of Entities Deriving their 


Value Principally from Immovable Property : 


 Article 10 – Anti-abuse Rule for Permanent Establishments Situated in Third 


Jurisdictions :


 


 Article 11 – Application of Tax Agreements to Restrict a Party´s Right to Tax its Own 


Residents : 


 Article 12 – Artificial Avoidance of Permanent Establishment Status through 


Commissionnaire Arrangements and Similar Strategies : 


 


 Article 13 – Artificial Avoidance of Permanent Establishment Status  through the 


Specific Activity Exemptions : 


 Article 14 – Splitting-up of Contracts : 


 Article 15 – Definition of a Person Closely Related to an Enterprise : 


 Article 16 – Mutual Agreement Procedure : 


 Article 17 – Corresponding Adjustments : 


 Article 18 – General applicability of Part VI (Arbitration) :  


 


 Article 19 – Mandatory Binding Arbitration :  


 Article 23 – Type of Arbitration Process :  


 Article 24 – Agreement on a Different Resolution :  
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  Article 28 – Reservations on the scope : 


 Article 35 – Entry into Effect :  


 Article 36 – Entry into Effect of Part VI :  


 Article [X] would apply with respect to A. [Y] :


 Article [X] would not apply :


 Article [X] would apply and supersede the provisions of the agreement to the extent of 


incompatibility :


 Article [X] would be replaced by A. [Y] : 


 Entry into Force :


 


 Matching Database : 


 Part VI would apply retroactively only to the extent that the competent authorities 


agree :


 Status of List :


 The reservation formulated by [Jurisdiction Z] would apply :


 


 The Simplified Limitation on Benefits Provision would apply : 
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Foreword 


These Guidelines are a revision of the OECD Report Transfer Pricing and 
Multinational Enterprises (1979). They were approved in their original 
version by the Committee on Fiscal Affairs on 27 June 1995 and by the 
OECD Council for publication on 13 July 1995.  


Since their original version, these Guidelines have been supplemented: 


• By the report on intangible property and services, adopted by the 
Committee on Fiscal Affairs on 23 January 1996 
[DAFFE/CFA(96)2] and noted by the Council on 11 April 1996 
[C(96)46], incorporated in Chapters VI and VII;  


• By the report on cost contribution arrangements, adopted by the 
Committee on Fiscal Affairs on 25 June 1997 
[DAFFE/CFA(97)27] and noted by the Council on 24 July 1997 
[C(97)144], incorporated in Chapter VIII;  


• By the report on the guidelines for monitoring procedures on the 
OECD Transfer Pricing Guidelines and the involvement of the 
business community [DAFFE/CFA/WD(97)11/REV1], adopted by 
the Committee on Fiscal Affairs on 24 June 1997 and noted by the 
Council on 23 October 1997 [C(97)196], incorporated in the 
annexes;  


• By the report on the guidelines for conducting advance pricing 
arrangements under the mutual agreement procedure, adopted by 
the Committee on Fiscal Affairs on 30 June 1999 
[DAFFE/CFA(99)31] and noted by the Council on 28 October 
1999 [C(99)138], incorporated in the annexes;  


• By the report on the transfer pricing aspects of business 
restructurings, adopted by the Committee on Fiscal Affairs on 22 
June 2010 [CTPA/CFA(2010)46] and approved by the Council on 
22 July 2010 [Annex I to C(2010)99], incorporated in Chapter IX. 
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In addition, these Guidelines have been modified: 


• By an update of Chapter IV, adopted by the Committee on Fiscal 
Affairs on 6 June 2008 [CTPA/CFA(2008)30/REV1] and an update 
of the Foreword and of the Preface, adopted by the Committee on 
Fiscal Affairs on 22 June 2009 [CTPA/CFA(2009)51/REV1], 
approved by the Council on 16 July 2009 [C(2009)88];  


• By a revision of Chapters I-III, adopted by the Committee on Fiscal 
Affairs on 22 June 2010 [CTPA/CFA(2010)55] and approved by 
the Council on 22 July 2010 [Annex I to C(2010)99]; and 


• By an update of the Foreword, of the Preface, of the Glossary, of 
Chapters IV-VIII and of the annexes, adopted by the Committee on 
Fiscal Affairs on 22 June 2010 [CTPA/CFA(2010)47] and 
approved by the Council on 22 July 2010 [Annex I to C(2010)99]. 


• By a revision of Section E on safe harbours in Chapter IV, and the 
addition of another Annex to this Chapter including three sample 
Memoranda of Understanding to establish bilateral safe harbours, 
adopted by the Committee on Fiscal Affairs on 26 April 2013 
[CTPA/CFA(2013)23] and approved by the Council on 16 May 
2013 [C(2013)69]. 


• By a revision of Chapters I, II, V-VIII by the Report on BEPS 
Actions 8-10 Aligning Transfer Pricing Outcomes with Value 
Creation and the Report on BEPS Action 13, Transfer Pricing 
Documentation and Country-by-Country Reporting, endorsed by 
the Council on 1 October 2015 [C(2015)125/ADD8 and 
C(2015)125/ADD11]. 


• By a revision of Chapter IX adopted by the Committee on Fiscal 
Affairs on 31 December 2016 [CTPA/CFA/NOE2(2016)76] and 
approved by the Council on 3 April 2017 [C(2017)37]. 


• By an update of the Foreword, of the Preface, of the Glossary, of 
Chapters I-IV and of the annexes, adopted by the Committee on 
Fiscal Affairs on 19 May 2017 [CTPA/CFA/NOE2(2017)21]. 


These Guidelines will continue to be supplemented with additional guidance 
addressing other aspects of transfer pricing and will be periodically 
reviewed and revised on an ongoing basis. 
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Preface 


1. The role of multinational enterprises (MNEs) in world trade has 
continued to increase dramatically since the adoption of these Guidelines in 
1995. This in part reflects the increased pace of integration of national 
economies and technological progress, particularly in the area of 
communications. The growth of MNEs presents increasingly complex 
taxation issues for both tax administrations and the MNEs themselves since 
separate country rules for the taxation of MNEs cannot be viewed in 
isolation but must be addressed in a broad international context. 


2. These issues arise primarily from the practical difficulty, for both 
MNEs and tax administrations, of determining the income and expenses of a 
company or a permanent establishment that is part of an MNE group that 
should be taken into account within a jurisdiction, particularly where the 
MNE group’s operations are highly integrated. 


3. In the case of MNEs, the need to comply with laws and 
administrative requirements that may differ from country to country creates 
additional problems. The differing requirements may lead to a greater 
burden on an MNE, and result in higher costs of compliance, than for a 
similar enterprise operating solely within a single tax jurisdiction. 


4. In the case of tax administrations, specific problems arise at both 
policy and practical levels. At the policy level, countries need to reconcile 
their legitimate right to tax the profits of a taxpayer based upon income and 
expenses that can reasonably be considered to arise within their territory 
with the need to avoid the taxation of the same item of income by more than 
one tax jurisdiction. Such double or multiple taxation can create an 
impediment to cross-border transactions in goods and services and the 
movement of capital. At a practical level, a country’s determination of such 
income and expense allocation may be impeded by difficulties in obtaining 
pertinent data located outside its own jurisdiction. 


5. At a primary level, the taxing rights that each country asserts 
depend on whether the country uses a system of taxation that is residence-
based, source-based, or both. In a residence-based tax system, a country will 
include in its tax base all or part of the income, including income from 
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sources outside that country, of any person (including juridical persons such 
as corporations) who is considered resident in that jurisdiction. In a source-
based tax system, a country will include in its tax base income arising within 
its tax jurisdiction, irrespective of the residence of the taxpayer. As applied 
to MNEs, these two bases, often used in conjunction, generally treat each 
enterprise within the MNE group as a separate entity. OECD member 
countries have chosen this separate entity approach as the most reasonable 
means for achieving equitable results and minimising the risk of unrelieved 
double taxation. Thus, each individual group member is subject to tax on the 
income arising to it (on a residence or source basis). 


6. In order to apply the separate entity approach to intra-group 
transactions, individual group members must be taxed on the basis that they 
act at arm’s length in their transactions with each other. However, the 
relationship among members of an MNE group may permit the group 
members to establish special conditions in their intra-group relations that 
differ from those that would have been established had the group members 
been acting as independent enterprises operating in open markets. To ensure 
the correct application of the separate entity approach, OECD member 
countries have adopted the arm’s length principle, under which the effect of 
special conditions on the levels of profits should be eliminated. 


7. These international taxation principles have been chosen by 
OECD member countries as serving the dual objectives of securing the 
appropriate tax base in each jurisdiction and avoiding double taxation, 
thereby minimising conflict between tax administrations and promoting 
international trade and investment. In a global economy, coordination 
among countries is better placed to achieve these goals than tax competition. 
The OECD, with its mission to contribute to the expansion of world trade on 
a multilateral, non-discriminatory basis and to achieve the highest 
sustainable economic growth in member countries, has continuously worked 
to build a consensus on international taxation principles, thereby avoiding 
unilateral responses to multilateral problems. 


8. The foregoing principles concerning the taxation of MNEs are 
incorporated in the OECD Model Tax Convention on Income and on Capital 
(OECD Model Tax Convention), which forms the basis of the extensive 
network of bilateral income tax treaties between OECD member countries 
and between OECD member and non-member countries. These principles 
also are incorporated in the Model United Nations Double Taxation 
Convention between Developed and Developing Nations.  


9. The main mechanisms for resolving issues that arise in the 
application of international tax principles to MNEs are contained in these 
bilateral treaties. The Articles that chiefly affect the taxation of MNEs are: 
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Article 4, which defines residence; Articles 5 and 7, which determine the 
taxation of permanent establishments; Article 9, which relates to the taxation 
of the profits of associated enterprises and applies the arm’s length 
principle; Articles 10, 11, and 12, which determine the taxation of 
dividends, interest, and royalties, respectively; and Articles 24, 25, and 26, 
which contain special provisions relating to non-discrimination, the 
resolution of disputes, and exchange of information. 


10. The Committee on Fiscal Affairs, which is the main tax policy 
body of the OECD, has issued a number of reports relating to the application 
of these Articles to MNEs and to others. The Committee has encouraged the 
acceptance of common interpretations of these Articles, thereby reducing the 
risk of inappropriate taxation and providing satisfactory means of resolving 
problems arising from the interaction of the laws and practices of different 
countries. 


11. In applying the foregoing principles to the taxation of MNEs, one 
of the most difficult issues that has arisen is the establishment for tax 
purposes of appropriate transfer prices. Transfer prices are the prices at 
which an enterprise transfers physical goods and intangible property or 
provides services to associated enterprises. For purposes of these 
Guidelines, an “associated enterprise” is an enterprise that satisfies the 
conditions set forth in Article 9, sub-paragraphs 1a) and 1b) of the OECD 
Model Tax Convention. Under these conditions, two enterprises are 
associated if one of the enterprises participates directly or indirectly in the 
management, control, or capital of the other or if “the same persons 
participate directly or indirectly in the management, control, or capital” of 
both enterprises (i.e. if both enterprises are under common control). The 
issues discussed in these Guidelines also arise in the treatment of permanent 
establishments as discussed in the Report on the Attribution of Profits to 
Permanent Establishments that was adopted by the OECD Council in July 
2010, which supersedes the OECD Report Model Tax Convention: 
Attribution of Income to Permanent Establishments (1994). Some relevant 
discussion may also be found in the OECD Report International Tax 
Avoidance and Evasion (1987). 


12. Transfer prices are significant for both taxpayers and tax 
administrations because they determine in large part the income and 
expenses, and therefore taxable profits, of associated enterprises in different 
tax jurisdictions. Transfer pricing issues originally arose in transactions 
between associated enterprises operating within the same tax jurisdiction. 
The domestic issues are not considered in these Guidelines, which focus on 
the international aspects of transfer pricing. These international aspects are 
more difficult to deal with because they involve more than one tax 
jurisdiction and therefore any adjustment to the transfer price in one 
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jurisdiction implies that a corresponding change in another jurisdiction is 
appropriate. However, if the other jurisdiction does not agree to make a 
corresponding adjustment the MNE group will be taxed twice on this part of 
its profits. In order to minimise the risk of such double taxation, an 
international consensus is required on how to establish for tax purposes 
transfer prices on cross-border transactions. 


13. These Guidelines are intended to be a revision and compilation of 
previous reports by the OECD Committee on Fiscal Affairs addressing 
transfer pricing and other related tax issues with respect to multinational 
enterprises. The principal report is Transfer Pricing and Multinational 
Enterprises (1979) (the “1979 Report”) which was repealed by the OECD 
Council in 1995. Other reports address transfer pricing issues in the context 
of specific topics. These reports are Transfer Pricing and Multinational 
Enterprises -- Three Taxation Issues (1984) (the “1984 Report”), and Thin 
Capitalisation (the “1987 Report”). A list of amendments made to these 
Guidelines is included in the Foreword. 


14. These Guidelines also draw upon the discussion undertaken by the 
OECD on the proposed transfer pricing regulations in the United States [see 
the OECD Report Tax Aspects of Transfer Pricing within Multinational 
Enterprises: The United States Proposed Regulations (1993)]. However, the 
context in which that Report was written was very different from that in 
which these Guidelines have been undertaken, its scope was far more 
limited, and it specifically addressed the United States proposed regulations. 


15. OECD member countries continue to endorse the arm’s length 
principle as embodied in the OECD Model Tax Convention (and in the 
bilateral conventions that legally bind treaty partners in this respect) and in 
the 1979 Report. These Guidelines focus on the application of the arm’s 
length principle to evaluate the transfer pricing of associated enterprises. 
The Guidelines are intended to help tax administrations (of both OECD 
member countries and non-member countries) and MNEs by indicating 
ways to find mutually satisfactory solutions to transfer pricing cases, thereby 
minimising conflict among tax administrations and between tax 
administrations and MNEs and avoiding costly litigation. The Guidelines 
analyse the methods for evaluating whether the conditions of commercial 
and financial relations within an MNE satisfy the arm’s length principle and 
discuss the practical application of those methods. They also include a 
discussion of global formulary apportionment. 


16. OECD member countries are encouraged to follow these 
Guidelines in their domestic transfer pricing practices, and taxpayers are 
encouraged to follow these Guidelines in evaluating for tax purposes 
whether their transfer pricing complies with the arm’s length principle. Tax 
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administrations are encouraged to take into account the taxpayer’s 
commercial judgement about the application of the arm’s length principle in 
their examination practices and to undertake their analyses of transfer 
pricing from that perspective. 


17. These Guidelines are also intended primarily to govern the 
resolution of transfer pricing cases in mutual agreement proceedings 
between OECD member countries and, where appropriate, arbitration 
proceedings. They further provide guidance when a corresponding 
adjustment request has been made. The Commentary on paragraph 2 of 
Article 9 of the OECD Model Tax Convention makes clear that the State 
from which a corresponding adjustment is requested should comply with the 
request only if that State “considers that the figure of adjusted profits 
correctly reflects what the profits would have been if the transactions had 
been at arm’s length”. This means that in competent authority proceedings 
the State that has proposed the primary adjustment bears the burden of 
demonstrating to the other State that the adjustment “is justified both in 
principle and as regards the amount.” Both competent authorities are 
expected to take a cooperative approach in resolving mutual agreement 
cases. 


18. In seeking to achieve the balance between the interests of 
taxpayers and tax administrators in a way that is fair to all parties, it is 
necessary to consider all aspects of the system that are relevant in a transfer 
pricing case. One such aspect is the allocation of the burden of proof. In 
most jurisdictions, the tax administration bears the burden of proof, which 
may require the tax administration to make a prima facie showing that the 
taxpayer’s pricing is inconsistent with the arm’s length principle. It should 
be noted, however, that even in such a case a tax administration might still 
reasonably oblige the taxpayer to produce its records to enable the tax 
administration to undertake its examination of the controlled transactions. In 
other jurisdictions the taxpayer may bear the burden of proof in some 
respects. Some OECD member countries are of the view that Article 9 of the 
OECD Model Tax Convention establishes burden of proof rules in transfer 
pricing cases which override any contrary domestic provisions. Other 
countries, however, consider that Article 9 does not establish burden of 
proof rules (cf. paragraph 4 of the Commentary on Article 9 of the OECD 
Model Tax Convention). Regardless of which party bears the burden of 
proof, an assessment of the fairness of the allocation of the burden of proof 
would have to be made in view of the other features of the jurisdiction’s tax 
system that have a bearing on the overall administration of transfer pricing 
rules, including the resolution of disputes. These features include penalties, 
examination practices, administrative appeals processes, rules regarding 
payment of interest with respect to tax assessments and refunds, whether 
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proposed tax deficiencies must be paid before protesting an adjustment, the 
statute of limitations, and the extent to which rules are made known in 
advance. It would be inappropriate to rely on any of these features, including 
the burden of proof, to make unfounded assertions about transfer pricing. 
Some of these issues are discussed further in Chapter IV. 


19. These Guidelines focus on the main issues of principle that arise 
in the transfer pricing area. The Committee on Fiscal Affairs intends to 
continue its work in this area. A revision of Chapters I-III and a new 
Chapter IX were approved in 2010, reflecting work undertaken by the 
Committee on comparability, on transactional profit methods and on the 
transfer pricing aspects of business restructurings. In 2013, the guidance on 
safe harbours was also revised in order to recognise that properly designed 
safe harbours can help to relieve some compliance burdens and provide 
taxpayers with greater certainty. Finally, in 2016 these Guidelines were 
substantially revised in order to reflect the clarifications and revisions 
agreed in the 2015 BEPS Reports on Actions 8-10 Aligning Transfer pricing 
Outcomes with Value Creation and on Action 13 Transfer Pricing 
Documentation and Country-by-Country Reporting. Future work will 
address the application of the transactional profit split method, the transfer 
pricing aspects of financial transactions, and intra-group services. The 
Committee intends to have regular reviews of the experiences of OECD 
member and selected non-member countries in applying the arm’s length 
principle in order to identify areas on which further work could be 
necessary.  
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Abbreviations and Acronyms 


APA      Advance price arrangements 


BEPS      Base erosion and profit shifting 


CCA      Cost contribution arrangement 


CbC      Country-by-Country 


CFC      Controlled foreign company 


CUP      Comparable uncontrolled price 


DTC      Double taxation convention 


G20      Group of twenty 


HTVI      Hard-to-value intangibles 


MAP      Mutual agreement procedure 


MAP APA   Advance pricing arrangement under the 
mutual agreement procedure 


MNE      Multinational enterprise 


MOU      Memorandum of understanding 


OECD    Organisation for Economic  
Co-operation and Development 


Report on BEPS Action 14 2015 BEPS Report on Action 14 
Making Dispute Resolution 
Mechanisms More Effective 


R&D      Research and development 


TIEA      Tax Information Exchange Agreement 


TNMM      Transactional net margin method 
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Glossary 


Advance pricing arrangement (APA) 


An arrangement that determines, in advance of controlled transactions, 
an appropriate set of criteria (e.g. method, comparables and appropriate 
adjustments thereto, critical assumptions as to future events) for the 
determination of the transfer pricing for those transactions over a fixed 
period of time. An advance pricing arrangement may be unilateral involving 
one tax administration and a taxpayer or multilateral involving the 
agreement of two or more tax administrations. 


Arm’s length principle 


The international standard that OECD member countries have agreed 
should be used for determining transfer prices for tax purposes. It is set forth 
in Article 9 of the OECD Model Tax Convention as follows: where 
“conditions are made or imposed between the two enterprises in their 
commercial or financial relations which differ from those which would be 
made between independent enterprises, then any profits which would, but 
for those conditions, have accrued to one of the enterprises, but, by reason of 
those conditions, have not so accrued, may be included in the profits of that 
enterprise and taxed accordingly”. 


Arm’s length range 


A range of figures that are acceptable for establishing whether the 
conditions of a controlled transaction are arm’s length and that are derived 
either from applying the same transfer pricing method to multiple 
comparable data or from applying different transfer pricing methods. 


Associated enterprises 


Two enterprises are associated enterprises with respect to each other if 
one of the enterprises meets the conditions of Article 9, sub-paragraphs 1a) 
or 1b) of the OECD Model Tax Convention with respect to the other enterprise. 
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Balancing payment 


A payment, normally from one or more participants to another, to adjust 
participants’ proportionate shares of contributions, that increases the value 
of the contributions of the payer and decreases the value of the contributions 
of the payee by the amount of the payment. 


Buy-in payment 


A payment made by a new entrant to an already active CCA for 
obtaining an interest in any results of prior CCA activity. 


Buy-out payment 


Compensation that a participant who withdraws from an already active 
CCA may receive from the remaining participants for an effective transfer of 
its interests in the results of past CCA activities. 


Comparability analysis 


A comparison of a controlled transaction with an uncontrolled 
transaction or transactions. Controlled and uncontrolled transactions are 
comparable if none of the differences between the transactions could 
materially affect the factor being examined in the methodology (e.g. price or 
margin), or if reasonably accurate adjustments can be made to eliminate the 
material effects of any such differences. 


Comparable uncontrolled transaction  


A comparable uncontrolled transaction is a transaction between two 
independent parties that is comparable to the controlled transaction under 
examination. It can be either a comparable transaction between one party to 
the controlled transaction and an independent party (“internal comparable”) 
or between two independent parties, neither of which is a party to the 
controlled transaction (“external comparable”). 


Comparable uncontrolled price (CUP) method 


A transfer pricing method that compares the price for property or 
services transferred in a controlled transaction to the price charged for 
property or services transferred in a comparable uncontrolled transaction in 
comparable circumstances. 
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Compensating adjustment 


An adjustment in which the taxpayer reports a transfer price for tax 
purposes that is, in the taxpayer’s opinion, an arm’s length price for a 
controlled transaction, even though this price differs from the amount 
actually charged between the associated enterprises. This adjustment would 
be made before the tax return is filed. 


Contribution analysis 


An analysis used in the profit split method under which the combined 
profits from controlled transactions are divided between the associated 
enterprises based upon the relative value of the functions performed (taking 
into account assets used and risks assumed) by each of the associated 
enterprises participating in those transactions, supplemented as much as 
possible by external market data that indicate how independent enterprises 
would have divided profits in similar circumstances. 


Controlled transactions 


Transactions between two enterprises that are associated enterprises 
with respect to each other. 


Corresponding adjustment 


An adjustment to the tax liability of the associated enterprise in a second 
tax jurisdiction made by the tax administration of that jurisdiction, 
corresponding to a primary adjustment made by the tax administration in a 
first tax jurisdiction, so that the allocation of profits by the two jurisdictions 
is consistent. 


Cost contribution arrangement (CCA) 


A CCA is a contractual arrangement among business enterprises to share 
the contributions and risks involved in the joint development, production or 
the obtaining of intangibles, tangible assets or services with the 
understanding that such intangibles, tangible assets or services are expected 
to create benefits for the individual businesses of each of the participants.  
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Cost plus mark-up 


A mark-up that is measured by reference to margins computed after the 
direct and indirect costs incurred by a supplier of property or services in a 
transaction. 


Cost plus method 


A transfer pricing method using the costs incurred by the supplier of 
property (or services) in a controlled transaction. An appropriate cost plus 
mark-up is added to this cost, to make an appropriate profit in light of the 
functions performed (taking into account assets used and risks assumed) and 
the market conditions. What is arrived at after adding the cost plus mark up 
to the above costs may be regarded as an arm’s length price of the original 
controlled transaction. 


Direct-charge method 


A method of charging directly for specific intra-group services on a 
clearly identified basis. 


Direct costs 


Costs that are incurred specifically for producing a product or rendering 
service, such as the cost of raw materials. 


Functional analysis 


The analysis aimed at identifying the economically significant activities 
and responsibilities undertaken, assets used or contributed, and risks 
assumed by the parties to the transactions.  


Global formulary apportionment  


An approach to allocate the global profits of an MNE group on a 
consolidated basis among the associated enterprises in different countries on 
the basis of a predetermined formula. 


Gross profits 


The gross profits from a business transaction are the amount computed 
by deducting from the gross receipts of the transaction the allocable 
purchases or production costs of sales, with due adjustment for increases or 
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decreases in inventory or stock-in-trade, but without taking account of other 
expenses. 


Independent enterprises 


Two enterprises are independent enterprises with respect to each other if 
they are not associated enterprises with respect to each other. 


Indirect-charge method 


A method of charging for intra-group services based upon cost 
allocation and apportionment methods. 


Indirect costs 


Costs of producing a product or service which, although closely related 
to the production process, may be common to several products or services 
(for example, the costs of a repair department that services equipment used 
to produce different products). 


Intra-group service 


An activity (e.g. administrative, technical, financial, commercial, etc.) 
for which an independent enterprise would have been willing to pay or 
perform for itself. 


Intentional set-off 


A benefit provided by one associated enterprise to another associated 
enterprise within the group that is deliberately balanced to some degree by 
different benefits received from that enterprise in return. 


Marketing intangible 


An intangible (within the meaning of paragraph 6.6) that relates to 
marketing activities, aids in the commercial exploitation of a product or 
service and/or has an important promotional value for the product 
concerned. Depending on the context, marketing intangibles may include, 
for example, trademarks, trade names, customer lists, customer 
relationships, and proprietary market and customer data that is used or aids 
in marketing and selling goods or services to customers. 
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Multinational enterprise group (MNE group) 


A group of associated companies with business establishments in two or 
more countries. 


Multinational enterprise (MNE) 


A company that is part of an MNE group.  


Mutual agreement procedure 


A means through which tax administrations consult to resolve disputes 
regarding the application of double tax conventions. This procedure, 
described and authorised by Article 25 of the OECD Model Tax 
Convention, can be used to eliminate double taxation that could arise from a 
transfer pricing adjustment. 


Net profit indicator 


The ratio of net profit to an appropriate base (e.g. costs, sales, assets). 
The transactional net margin method relies on a comparison of an 
appropriate net profit indicator for the controlled transaction with the same 
net profit indicator in comparable uncontrolled transactions. 


“On call” services 


Services provided by a parent company or a group service centre, which 
are available at any time for members of an MNE group. 


Primary adjustment 


An adjustment that a tax administration in a first jurisdiction makes to a 
company’s taxable profits as a result of applying the arm’s length principle 
to transactions involving an associated enterprise in a second tax 
jurisdiction. 


Profit potential 


The expected future profits. In some cases it may encompass losses. The 
notion of “profit potential” is often used for valuation purposes, in the 
determination of an arm’s length compensation for a transfer of intangibles 
or of an ongoing concern, or in the determination of an arm’s length 
indemnification for the termination or substantial renegotiation of existing 
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arrangements, once it is found that such compensation or indemnification 
would have taken place between independent parties in comparable 
circumstances. 


Profit split method 


A transactional profit method that identifies the combined profit to be 
split for the associated enterprises from a controlled transaction (or 
controlled transactions that it is appropriate to aggregate under the principles 
of Chapter III) and then splits those profits between the associated 
enterprises based upon an economically valid basis that approximates the 
division of profits that would have been anticipated and reflected in an 
agreement made at arm’s length. 


Resale price margin 


A margin representing the amount out of which a reseller would seek to 
cover its selling and other operating expenses and, in the light of the 
functions performed (taking into account assets used and risks assumed), 
make an appropriate profit. 


Resale price method 


A transfer pricing method based on the price at which a product that has 
been purchased from an associated enterprise is resold to an independent 
enterprise. The resale price is reduced by the resale price margin. What is 
left after subtracting the resale price margin can be regarded, after 
adjustment for other costs associated with the purchase of the product (e.g. 
custom duties), as an arm’s length price of the original transfer of property 
between the associated enterprises. 


Residual analysis 


An analysis used in the profit split method which divides the combined 
profit from the controlled transactions under examination in two stages. In 
the first stage, each participant is allocated sufficient profit to provide it with 
a basic return appropriate for the type of transactions in which it is engaged. 
Ordinarily this basic return would be determined by reference to the market 
returns achieved for similar types of transactions by independent enterprises. 
Thus, the basic return would generally not account for the return that would 
be generated by any unique and valuable assets possessed by the participants. In 
the second stage, any residual profit (or loss) remaining after the first stage 
division would be allocated among the parties based on an analysis of the 
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facts and circumstances that might indicate how this residual would have been 
divided between independent enterprises. 


Secondary adjustment 


An adjustment that arises from imposing tax on a secondary transaction.  


Secondary transaction 


A constructive transaction that some countries will assert under their 
domestic legislation after having proposed a primary adjustment in order to 
make the actual allocation of profits consistent with the primary adjustment. 
Secondary transactions may take the form of constructive dividends, 
constructive equity contributions, or constructive loans. 


Shareholder activity 


An activity which is performed by a member of an MNE group (usually 
the parent company or a regional holding company) solely because of its 
ownership interest in one or more other group members, i.e. in its capacity 
as shareholder. 


Simultaneous tax examinations 


A simultaneous tax examination, as defined in Part A of the OECD 
Model Agreement for the Undertaking of Simultaneous Tax Examinations, 
means an “arrangement between two or more parties to examine 
simultaneously and independently, each on its own territory, the tax affairs 
of (a) taxpayer(s) in which they have a common or related interest with a 
view to exchanging any relevant information which they so obtain”. 


Trade intangible 


An intangible other than a marketing intangible. 


Traditional transaction methods 


The comparable uncontrolled price method, the resale price method, and 
the cost plus method. 
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Transactional net margin method 


A transactional profit method that examines the net profit margin 
relative to an appropriate base (e.g. costs, sales, assets) that a taxpayer 
realises from a controlled transaction (or transactions that it is appropriate to 
aggregate under the principles of Chapter III). 


Transactional profit method 


A transfer pricing method that examines the profits that arise from 
particular controlled transactions of one or more of the associated 
enterprises participating in those transactions. 


Uncontrolled transactions 


Transactions between enterprises that are independent enterprises with 
respect to each other. 
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Chapter I 
 


The Arm's Length Principle 


A.  Introduction 


1.1 This Chapter provides a background discussion of the arm's length 
principle, which is the international transfer pricing standard that OECD 
member countries have agreed should be used for tax purposes by MNE 
groups and tax administrations. The Chapter discusses the arm's length 
principle, reaffirms its status as the international standard, and sets forth 
guidelines for its application.  


1.2 When independent enterprises transact with each other, the 
conditions of their commercial and financial relations (e.g. the price of 
goods transferred or services provided and the conditions of the transfer or 
provision) ordinarily are determined by market forces. When associated 
enterprises transact with each other, their commercial and financial relations 
may not be directly affected by external market forces in the same way, 
although associated enterprises often seek to replicate the dynamics of 
market forces in their transactions with each other, as discussed in paragraph 
1.5 below. Tax administrations should not automatically assume that 
associated enterprises have sought to manipulate their profits. There may be 
a genuine difficulty in accurately determining a market price in the absence 
of market forces or when adopting a particular commercial strategy. It is 
important to bear in mind that the need to make adjustments to approximate 
arm's length conditions arises irrespective of any contractual obligation 
undertaken by the parties to pay a particular price or of any intention of the 
parties to minimize tax. Thus, a tax adjustment under the arm's length 
principle would not affect the underlying contractual obligations for non-tax 
purposes between the associated enterprises, and may be appropriate even 
where there is no intent to minimize or avoid tax. The consideration of 
transfer pricing should not be confused with the consideration of problems 
of tax fraud or tax avoidance, even though transfer pricing policies may be 
used for such purposes. 
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1.3 When transfer pricing does not reflect market forces and the arm's 
length principle, the tax liabilities of the associated enterprises and the tax 
revenues of the host countries could be distorted. Therefore, OECD member 
countries have agreed that for tax purposes the profits of associated 
enterprises may be adjusted as necessary to correct any such distortions and 
thereby ensure that the arm's length principle is satisfied. OECD member 
countries consider that an appropriate adjustment is achieved by establishing 
the conditions of the commercial and financial relations that they would 
expect to find between independent enterprises in comparable transactions 
under comparable circumstances. 


1.4 Factors other than tax considerations may distort the conditions of 
commercial and financial relations established between associated 
enterprises. For example, such enterprises may be subject to conflicting 
governmental pressures (in the domestic as well as foreign country) relating 
to customs valuations, anti-dumping duties, and exchange or price controls. 
In addition, transfer price distortions may be caused by the cash flow 
requirements of enterprises within an MNE group. An MNE group that is 
publicly held may feel pressure from shareholders to show high profitability 
at the parent company level, particularly if shareholder reporting is not 
undertaken on a consolidated basis. All of these factors may affect transfer 
prices and the amount of profits accruing to associated enterprises within an 
MNE group.  


1.5 It should not be assumed that the conditions established in the 
commercial and financial relations between associated enterprises will 
invariably deviate from what the open market would demand. Associated 
enterprises in MNEs sometimes have a considerable amount of autonomy 
and can often bargain with each other as though they were independent 
enterprises. Enterprises respond to economic situations arising from market 
conditions, in their relations with both third parties and associated 
enterprises. For example, local managers may be interested in establishing 
good profit records and therefore would not want to establish prices that 
would reduce the profits of their own companies. Tax administrations 
should keep these considerations in mind to facilitate efficient allocation of 
their resources in selecting and conducting transfer pricing examinations. 
Sometimes, it may occur that the relationship between the associated 
enterprises may influence the outcome of the bargaining. Therefore, 
evidence of hard bargaining alone is not sufficient to establish that the 
transactions are at arm’s length. 
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B.  Statement of the arm’s length principle 


B.1 Article 9 of the OECD Model Tax Convention 


1.6 The authoritative statement of the arm’s length principle is found 
in paragraph 1 of Article 9 of the OECD Model Tax Convention, which 
forms the basis of bilateral tax treaties involving OECD member countries 
and an increasing number of non-member countries. Article 9 provides:  


[Where] conditions are made or imposed between the 
two [associated] enterprises in their commercial or 
financial relations which differ from those which 
would be made between independent enterprises, then 
any profits which would, but for those conditions, 
have accrued to one of the enterprises, but, by reason 
of those conditions, have not so accrued, may be 
included in the profits of that enterprise and taxed 
accordingly. 


By seeking to adjust profits by reference to the conditions which would have 
obtained between independent enterprises in comparable transactions and 
comparable circumstances (i.e. in “comparable uncontrolled transactions”), 
the arm’s length principle follows the approach of treating the members of 
an MNE group as operating as separate entities rather than as inseparable 
parts of a single unified business. Because the separate entity approach treats 
the members of an MNE group as if they were independent entities, 
attention is focused on the nature of the transactions between those members 
and on whether the conditions thereof differ from the conditions that would 
be obtained in comparable uncontrolled transactions. Such an analysis of the 
controlled and uncontrolled transactions, which is referred to as a 
“comparability analysis”, is at the heart of the application of the arm’s 
length principle. Guidance on the comparability analysis is found in Section 
D below and in Chapter III. 


1.7 It is important to put the issue of comparability into perspective in 
order to emphasise the need for an approach that is balanced in terms of, on 
the one hand, its reliability and, on the other, the burden it creates for 
taxpayers and tax administrations. Paragraph 1 of Article 9 of the OECD 
Model Tax Convention is the foundation for comparability analyses because 
it introduces the need for:  


• A comparison between conditions (including prices, but not only 
prices) made or imposed between associated enterprises and those 
which would be made between independent enterprises, in order to 
determine whether a re-writing of the accounts for the purposes of 
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calculating tax liabilities of associated enterprises is authorised 
under Article 9 of the OECD Model Tax Convention (see 
paragraph 2 of the Commentary on Article 9); and  


• A determination of the profits which would have accrued at arm’s 
length, in order to determine the quantum of any re-writing of 
accounts.  


1.8 There are several reasons why OECD member countries and other 
countries have adopted the arm’s length principle. A major reason is that the 
arm's length principle provides broad parity of tax treatment for members of 
MNE groups and independent enterprises. Because the arm’s length 
principle puts associated and independent enterprises on a more equal 
footing for tax purposes, it avoids the creation of tax advantages or 
disadvantages that would otherwise distort the relative competitive positions 
of either type of entity. In so removing these tax considerations from 
economic decisions, the arm's length principle promotes the growth of 
international trade and investment.  


1.9 The arm’s length principle has also been found to work effectively 
in the vast majority of cases. For example, there are many cases involving 
the purchase and sale of commodities and the lending of money where an 
arm’s length price may readily be found in a comparable transaction 
undertaken by comparable independent enterprises under comparable 
circumstances. There are also many cases where a relevant comparison of 
transactions can be made at the level of financial indicators such as mark-up 
on costs, gross margin, or net profit indicators. Nevertheless, there are some 
significant cases in which the arm’s length principle is difficult and 
complicated to apply, for example, in MNE groups dealing in the integrated 
production of highly specialised goods, in unique intangibles, and/or in the 
provision of specialised services. Solutions exist to deal with such difficult 
cases, including the use of the transactional profit split method described in 
Chapter II, Part III of these Guidelines in those situations where it is the most 
appropriate method in the circumstances of the case.  


1.10 The arm’s length principle is viewed by some as inherently flawed 
because the separate entity approach may not always account for the 
economies of scale and interrelation of diverse activities created by 
integrated businesses. There are, however, no widely accepted objective 
criteria for allocating between associated enterprises the economies of scale 
or benefits of integration resulting from group membership. The issue of 
possible alternatives to the arm’s length principle is discussed in Section C 
below.  
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1.11 A practical difficulty in applying the arm’s length principle is that 
associated enterprises may engage in transactions that independent 
enterprises would not undertake. Such transactions may not necessarily be 
motivated by tax avoidance but may occur because in transacting business 
with each other, members of an MNE group face different commercial 
circumstances than would independent enterprises. Where independent 
enterprises seldom undertake transactions of the type entered into by 
associated enterprises, the arm’s length principle is difficult to apply 
because there is little or no direct evidence of what conditions would have 
been established by independent enterprises. The mere fact that a transaction 
may not be found between independent parties does not of itself mean that it 
is not arm’s length. 


1.12 In certain cases, the arm’s length principle may result in an 
administrative burden for both the taxpayer and the tax administrations of 
evaluating significant numbers and types of cross-border transactions. 
Although associated enterprises normally establish the conditions for a 
transaction at the time it is undertaken, at some point the enterprises may be 
required to demonstrate that these are consistent with the arm’s length 
principle. (See discussion of timing and compliance issues at Sections B and 
C of Chapter III and at Chapter V on Documentation). The tax 
administration may also have to engage in this verification process perhaps 
some years after the transactions have taken place. The tax administration 
would review any supporting documentation prepared by the taxpayer to 
show that its transactions are consistent with the arm’s length principle, and 
may also need to gather information about comparable uncontrolled 
transactions, the market conditions at the time the transactions took place, 
etc., for numerous and varied transactions. Such an undertaking usually 
becomes more difficult with the passage of time.  


1.13 Both tax administrations and taxpayers often have difficulty in 
obtaining adequate information to apply the arm’s length principle. Because 
the arm’s length principle usually requires taxpayers and tax administrations 
to evaluate uncontrolled transactions and the business activities of 
independent enterprises, and to compare these with the transactions and 
activities of associated enterprises, it can demand a substantial amount of 
data. The information that is accessible may be incomplete and difficult to 
interpret; other information, if it exists, may be difficult to obtain for reasons 
of its geographical location or that of the parties from whom it may have to 
be acquired. In addition, it may not be possible to obtain information from 
independent enterprises because of confidentiality concerns. In other cases 
information about an independent enterprise which could be relevant may 
simply not exist, or there may be no comparable independent enterprises, 
e.g. if that industry has reached a high level of vertical integration. It is 
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important not to lose sight of the objective to find a reasonable estimate of 
an arm’s length outcome based on reliable information. It should also be 
recalled at this point that transfer pricing is not an exact science but does 
require the exercise of judgment on the part of both the tax administration 
and taxpayer.  


B.2 Maintaining the arm’s length principle as the international 
consensus 


1.14 While recognizing the foregoing considerations, the view of 
OECD member countries continues to be that the arm’s length principle 
should govern the evaluation of transfer prices among associated enterprises. 
The arm’s length principle is sound in theory since it provides the closest 
approximation of the workings of the open market in cases where property 
(such as goods, other types of tangible assets, or intangible assets) is 
transferred or services are rendered between associated enterprises. While it 
may not always be straightforward to apply in practice, it does generally 
produce appropriate levels of income between members of MNE groups, 
acceptable to tax administrations. This reflects the economic realities of the 
controlled taxpayer’s particular facts and circumstances and adopts as a 
benchmark the normal operation of the market.  


1.15 A move away from the arm’s length principle would abandon the 
sound theoretical basis described above and threaten the international 
consensus, thereby substantially increasing the risk of double taxation. 
Experience under the arm’s length principle has become sufficiently broad 
and sophisticated to establish a substantial body of common understanding 
among the business community and tax administrations. This shared 
understanding is of great practical value in achieving the objectives of 
securing the appropriate tax base in each jurisdiction and avoiding double 
taxation. This experience should be drawn on to elaborate the arm’s length 
principle further, to refine its operation, and to improve its administration by 
providing clearer guidance to taxpayers and more timely examinations. In 
sum, OECD member countries continue to support strongly the arm’s length 
principle. In fact, no legitimate or realistic alternative to the arm’s length 
principle has emerged. Global formulary apportionment, sometimes 
mentioned as a possible alternative, would not be acceptable in theory, 
implementation, or practice. (See Section C, immediately below, for a 
discussion of global formulary apportionment.)  
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C.  A non-arm’s-length approach: global formulary apportionment 


C.1 Background and description of approach 


1.16 Global formulary apportionment has sometimes been suggested as 
an alternative to the arm’s length principle as a means of determining the 
proper level of profits across national taxing jurisdictions. The approach has 
not been applied as between countries although it has been attempted by 
some local taxing jurisdictions.  


1.17 Global formulary apportionment would allocate the global profits 
of an MNE group on a consolidated basis among the associated enterprises 
in different countries on the basis of a predetermined and mechanistic 
formula. There would be three essential components to applying global 
formulary apportionment: determining the unit to be taxed, i.e. which of the 
subsidiaries and branches of an MNE group should comprise the global 
taxable entity; accurately determining the global profits; and establishing the 
formula to be used to allocate the global profits of the unit. The formula 
would most likely be based on some combination of costs, assets, payroll, 
and sales. 


1.18 Global formulary apportionment should not be confused with the 
transactional profit methods discussed in Part III of Chapter II. Global 
formulary apportionment would use a formula that is predetermined for all 
taxpayers to allocate profits whereas transactional profit methods compare, 
on a case-by-case basis, the profits of one or more associated enterprises 
with the profit experience that comparable independent enterprises would 
have sought to achieve in comparable circumstances. Global formulary 
apportionment also should not be confused with the selected application of a 
formula developed by both tax administrations in cooperation with a specific 
taxpayer or MNE group after careful analysis of the particular facts and 
circumstances, such as might be used in a mutual agreement procedure, 
advance pricing agreement, or other bilateral or multilateral determination. 
Such a formula is derived from the particular facts and circumstances of the 
taxpayer and thus avoids the globally pre-determined and mechanistic nature 
of global formulary apportionment.  


C.2 Comparison with the arm's length principle 


1.19 Global formulary apportionment has been promoted as an 
alternative to the arm's length principle by advocates who claim that it 
would provide greater administrative convenience and certainty for 
taxpayers. These advocates also take the position that global formulary 
apportionment is more in keeping with economic reality. They argue that an 
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MNE group must be considered on a group-wide or consolidated basis to 
reflect the business realities of the relationships among the associated 
enterprises in the group. They assert that the separate accounting method is 
inappropriate for highly integrated groups because it is difficult to determine 
what contribution each associated enterprise makes to the overall profit of 
the MNE group.  


1.20 Apart from these arguments, advocates contend that global 
formulary apportionment reduces compliance costs for taxpayers since in 
principle only one set of accounts would be prepared for the group for 
domestic tax purposes.  


1.21 OECD member countries do not accept these propositions and do 
not consider global formulary apportionment a realistic alternative to the 
arm's length principle, for the reasons discussed below.  


1.22 The most significant concern with global formulary 
apportionment is the difficulty of implementing the system in a manner that 
both protects against double taxation and ensures single taxation. To achieve 
this would require substantial international coordination and consensus on 
the predetermined formulae to be used and on the composition of the group 
in question. For example, to avoid double taxation there would have to be 
common agreement to adopt the approach in the first instance, followed by 
agreement on the measurement of the global tax base of an MNE group, on 
the use of a common accounting system, on the factors that should be used 
to apportion the tax base among different jurisdictions (including non-
member countries), and on how to measure and weight those factors. 
Reaching such agreement would be time-consuming and extremely difficult. 
It is far from clear that countries would be willing to agree to a universal 
formula.   


1.23 Even if some countries were willing to accept global formulary 
apportionment, there would be disagreements because each country may 
want to emphasize or include different factors in the formula based on the 
activities or factors that predominate in its jurisdiction. Each country would 
have a strong incentive to devise formulae or formula weights that would 
maximise that country's own revenue. In addition, tax administrations would 
have to consider jointly how to address the potential for artificially shifting 
the production factors used in the formula (e.g. sales, capital) to low tax 
countries. There could be tax avoidance to the extent that the components of 
the relevant formula can be manipulated, e.g. by entering into unnecessary 
financial transactions, by the deliberate location of mobile assets, by 
requiring that particular companies within an MNE group maintain 
inventory levels in excess of what normally would be encountered in an 
uncontrolled company of that type, and so on.  







CHAPTER I: THE ARM'S LENGTH PRINCIPLE – 41 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


1.24 The transition to a global formulary apportionment system 
therefore would present enormous political and administrative complexity 
and require a level of international cooperation that is unrealistic to expect in 
the field of international taxation. Such multilateral coordination would 
require the inclusion of all major countries where MNEs operate. If all the 
major countries failed to agree to move to global formulary apportionment, 
MNEs would be faced with the burden of complying with two totally 
different systems. In other words, for the same set of transactions they 
would be forced to calculate the profits accruing to their members under two 
completely different standards. Such a result would create the potential for 
double taxation (or under-taxation) in every case.  


1.25 There are other significant concerns in addition to the double 
taxation issues discussed above. One such concern is that predetermined 
formulae are arbitrary and disregard market conditions, the particular 
circumstances of the individual enterprises, and management's own 
allocation of resources, thus producing an allocation of profits that may bear 
no sound relationship to the specific facts surrounding the transaction. More 
specifically, a formula based on a combination of cost, assets, payroll, and 
sales implicitly imputes a fixed rate of profit per currency unit (e.g. dollar, 
euro, yen) of each component to every member of the group and in every tax 
jurisdiction, regardless of differences in functions, assets, risks, and 
efficiencies and among members of the MNE group. Such an approach 
could potentially assign profits to an entity that would incur losses if it were 
an independent enterprise. 


1.26 Another issue for global formulary apportionment is dealing with 
exchange rate movements. Although exchange rate movements can 
complicate application of the arm's length principle they do not have the 
same impact as for global formulary apportionment; the arm's length 
principle is better equipped to deal with the economic consequences of 
exchange rate movements because it requires the analysis of the specific 
facts and circumstances of the taxpayer. If the formula relies on costs, the 
result of applying a global formulary apportionment would be that as a 
particular currency strengthens in one country consistently against another 
currency in which an associated enterprise keeps its accounts, a greater share 
of the profit would be attributed to the enterprise in the first country to 
reflect the costs of its payroll nominally increased by the currency 
fluctuation. Thus, under a global formulary apportionment, the exchange 
rate movement in this example would lead to increasing the profits of the 
associated enterprise operating with the stronger currency whereas in the 
long run a strengthening currency makes exports less competitive and leads 
to a downward pressure on profits.  
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1.27 Contrary to the assertions of its advocates, global formulary 
apportionment may in fact present intolerable compliance costs and data 
requirements because information would have to be gathered about the 
entire MNE group and presented in each jurisdiction on the basis of the 
currency and the book and tax accounting rules of that particular 
jurisdiction. Thus, the documentation and compliance requirements for an 
application of global formulary apportionment would generally be more 
burdensome than under the separate entity approach of the arm's length 
principle. The costs of a global formulary apportionment would be further 
magnified if not all countries could agree on the components of the formula 
or on the way the components are measured.  


1.28 Difficulties also would arise in determining the sales of each 
member and in the valuation of assets (e.g. historic cost versus market 
value), especially in the valuation of intangibles. These difficulties would be 
compounded by the existence across taxing jurisdictions of different 
accounting standards and of multiple currencies. Accounting standards 
among all countries would have to be conformed in order to arrive at a 
meaningful measure of profit for the entire MNE group. Of course, some of 
these difficulties, for example the valuation of assets and intangibles, also 
exist under the arm's length principle, although significant progress in 
respect of the latter has been made, whereas no credible solutions have been 
put forward under global formulary apportionment.   


1.29 Global formulary apportionment would have the effect of taxing 
an MNE group on a consolidated basis and therefore abandons the separate 
entity approach. As a consequence, global formulary apportionment cannot, 
as a practical matter, recognize important geographical differences, separate 
company efficiencies, and other factors specific to one company or sub-
grouping within the MNE group that may legitimately play a role in 
determining the division of profits between enterprises in different tax 
jurisdictions. The arm's length principle, in contrast, recognizes that an 
associated enterprise may be a separate profit or loss centre with individual 
characteristics and economically may be earning a profit even when the rest 
of the MNE group is incurring a loss. Global formulary apportionment does 
not have the flexibility to account properly for this possibility.  


1.30 By disregarding intra-group transactions for the purpose of 
computing consolidated profits, global formulary apportionment would raise 
questions about the relevance of imposing withholding taxes on cross-border 
payments between group members and would involve a rejection of a 
number of rules incorporated in bilateral tax treaties. 


1.31 Unless global formulary apportionment includes every member of 
an MNE group, it must retain a separate entity rule for the interface between 
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that part of the group subject to global formulary apportionment and the rest 
of the MNE group. Global formulary apportionment could not be used to 
value the transactions between the global formulary apportionment group 
and the rest of the MNE group. Thus, a clear disadvantage with global 
formulary apportionment is that it does not provide a complete solution to 
the allocation of profits of an MNE group unless global formulary 
apportionment is applied on the basis of the whole MNE group. This 
exercise would be a serious undertaking for a single tax administration given 
the size and scale of operations of major MNE groups and the information 
that would be required. The MNE group would also be required, in any 
event, to maintain separate accounting for corporations that are not members 
of the MNE group for global formulary apportionment tax purposes but that 
are still associated enterprises of one or more members of the MNE group. 
In fact, many domestic commercial and accountancy rules would still 
require the use of arm's length prices (e.g. customs rules), so that 
irrespective of the tax provisions a taxpayer would have to book properly 
every transaction at arm's length prices. 


C.3 Rejection of non-arm's-length methods 


1.32 For the foregoing reasons, OECD member countries reiterate their 
support for the consensus on the use of the arm's length principle that has 
emerged over the years among member and non-member countries and 
agree that the theoretical alternative to the arm's length principle represented 
by global formulary apportionment should be rejected.  


D.  Guidance for applying the arm’s length principle 


D.1. Identifying the commercial or financial relations 


1.33 As stated in paragraph 1.6 a “comparability analysis” is at the 
heart of the application of the arm’s length principle. Application of the 
arm’s length principle is based on a comparison of the conditions in a 
controlled transaction with the conditions that would have been made had 
the parties been independent and undertaking a comparable transaction 
under comparable circumstances. There are two key aspects in such an 
analysis: the first aspect is to identify the commercial or financial relations 
between the associated enterprises and the conditions and economically 
relevant circumstances attaching to those relations in order that the 
controlled transaction is accurately delineated; the second aspect is to 
compare the conditions and the economically relevant circumstances of the 
controlled transaction as accurately delineated with the conditions and the 
economically relevant circumstances of comparable transactions between 
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independent enterprises. This section of Chapter I provides guidance on 
identifying the commercial or financial relations between the associated 
enterprises and on accurately delineating the controlled transaction. This 
first aspect of the analysis is distinct from the second aspect of considering 
the pricing of that controlled transaction under the arm’s length principle. 
Chapters II and III provide guidance on the second aspect of the analysis. 
The information about the controlled transaction determined under the 
guidance in this section is especially relevant for steps 2 and 3 of the typical 
process of a comparability analysis set out in paragraph 3.4. 


1.34 The typical process of identifying the commercial or financial 
relations between the associated enterprises and the conditions and 
economically relevant circumstances attaching to those relations requires a 
broad-based understanding of the industry sector in which the MNE group 
operates (e.g. mining, pharmaceutical, luxury goods) and of the factors 
affecting the performance of any business operating in that sector. The 
understanding is derived from an overview of the particular MNE group 
which outlines how the MNE group responds to the factors affecting 
performance in the sector, including its business strategies, markets, 
products, its supply chain, and the key functions performed, material assets 
used, and important risks assumed. This information is likely to be included 
as part of the master file as described in Chapter V in support of a taxpayer’s 
analysis of its transfer pricing, and provides useful context in which the 
commercial or financial relations between members of the MNE group can 
be considered. 


1.35 The process then narrows to identify how each MNE within that 
MNE group operates, and provides an analysis of what each MNE does (e.g. 
a production company, a sales company) and identifies its commercial or 
financial relations with associated enterprises as expressed in transactions 
between them. The accurate delineation of the actual transaction or 
transactions between the associated enterprises requires analysis of the 
economically relevant characteristics of the transaction. These economically 
relevant characteristics consist of the conditions of the transaction and the 
economically relevant circumstances in which the transaction takes place. 
The application of the arm’s length principle depends on determining the 
conditions that independent parties would have agreed in comparable 
transactions in comparable circumstances. Before making comparisons with 
uncontrolled transactions, it is therefore vital to identify the economically 
relevant characteristics of the commercial or financial relations as expressed 
in the controlled transaction. 


1.36 The economically relevant characteristics or comparability factors 
that need to be identified in the commercial or financial relations between 
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the associated enterprises in order to accurately delineate the actual 
transaction can be broadly categorised as follows: 


• The contractual terms of the transaction (D.1.1). 


• The functions performed by each of the parties to the transaction, 
taking into account assets used and risks assumed, including how 
those functions relate to the wider generation of value by the MNE 
group to which the parties belong, the circumstances surrounding 
the transaction, and industry practices (D.1.2). 


• The characteristics of property transferred or services provided 
(D.1.3). 


• The economic circumstances of the parties and of the market in 
which the parties operate (D.1.4). 


• The business strategies pursued by the parties (D.1.5). 


This information about the economically relevant characteristics of the 
actual transaction should be included as part of the local file as described in 
Chapter V in support of a taxpayer’s analysis of its transfer pricing. 


1.37 Economically relevant characteristics or comparability factors are 
used in two separate but related phases in a transfer pricing analysis. The 
first phase relates to the process of accurately delineating the controlled 
transaction for the purposes of this chapter, and involves establishing the 
characteristics of the transaction, including its terms, the functions 
performed, assets used, and risks assumed by the associated enterprises, the 
nature of the products transferred or services provided, and the 
circumstances of the associated enterprises, in accordance with the 
categories set out in the previous paragraph. The extent to which any one of 
the characteristics categorised above is economically relevant in a particular 
transaction depends on the extent to which it would be taken into account by 
independent enterprises when evaluating the terms of the same transaction 
were it to occur between them. 


1.38 Independent enterprises, when evaluating the terms of a potential 
transaction, will compare the transaction to the other options realistically 
available to them, and they will only enter into the transaction if they see no 
alternative that offers a clearly more attractive opportunity to meet their 
commercial objectives. In other words, independent enterprises would only 
enter into a transaction if it is not expected to make them worse off than 
their next best option. For example, one enterprise is unlikely to accept a 
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price offered for its product by an independent commercial enterprise if it 
knows that other potential customers are willing to pay more under similar 
conditions, or are willing to pay the same under more beneficial conditions. 
Independent enterprises will generally take into account any economically 
relevant differences between the options realistically available to them (such 
as differences in the level of risk) when valuing those options. Therefore, 
identifying the economically relevant characteristics of the transaction is 
essential in accurately delineating the controlled transaction and in revealing 
the range of characteristics taken into account by the parties to the 
transaction in reaching the conclusion that there is no clearly more attractive 
opportunity realistically available to meet their commercial objectives than 
the transaction adopted. In making such an assessment, it may be necessary 
or useful to assess the transaction in the context of a broader arrangement of 
transactions, since assessment of the options realistically available to third 
parties is not necessarily limited to the single transaction, but may take into 
account a broader arrangement of economically related transactions. 


1.39 The second phase in which economically relevant characteristics 
or comparability factors are used in a transfer pricing analysis relates to the 
process set out in Chapter III of making comparisons between the controlled 
transactions and uncontrolled transactions in order to determine an arm’s 
length price for the controlled transaction. To make such comparisons, 
taxpayers and tax administrations need first to have identified the 
economically relevant characteristics of the controlled transaction. As set 
out in Chapter III, differences in economically relevant characteristics 
between the controlled and uncontrolled arrangements need to be taken into 
account when establishing whether there is comparability between the 
situations being compared and what adjustments may be necessary to 
achieve comparability. 


1.40 All methods that apply the arm’s length principle can be tied to 
the concept that independent enterprises consider the options realistically 
available to them and in comparing one option to another they consider any 
differences between the options that would significantly affect their value. 
For instance, before purchasing a product at a given price, independent 
enterprises normally would be expected to consider whether they could buy 
an equivalent product on otherwise comparable terms and conditions but at a 
lower price from another party. Therefore, as discussed in Chapter II, Part II, 
the comparable uncontrolled price method compares a controlled transaction 
to similar uncontrolled transactions to provide a direct estimate of the price 
the parties would have agreed to had they resorted directly to a market 
alternative to the controlled transaction. However, the method becomes a 
less reliable substitute for arm’s length transactions if not all the 
characteristics of these uncontrolled transactions that significantly affect the 
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price charged between independent enterprises are comparable. Similarly, 
the resale price and cost plus methods compare the gross profit margin 
earned in the controlled transaction to gross profit margins earned in similar 
uncontrolled transactions. The comparison provides an estimate of the gross 
profit margin one of the parties could have earned had it performed the same 
functions for independent enterprises and therefore provides an estimate of 
the payment that party would have demanded, and the other party would 
have been willing to pay, at arm’s length for performing those functions. 
Other methods, as discussed in Chapter II, Part III, are based on 
comparisons of net profit indicators (such as profit margins) between 
independent and associated enterprises as a means to estimate the profits 
that one or each of the associated enterprises could have earned had they 
dealt solely with independent enterprises, and therefore the payment those 
enterprises would have demanded at arm’s length to compensate them for 
using their resources in the controlled transaction. Where there are 
differences between the situations being compared that could materially 
affect the comparison, comparability adjustments must be made, where 
possible, to improve the reliability of the comparison. Therefore, in no event 
can unadjusted industry average returns themselves establish arm’s length 
prices. 


1.41 For a discussion of the relevance of these factors for the 
application of particular pricing methods, see the consideration of those 
methods in Chapter II. 


D.1.1. The contractual terms of the transaction 
1.42 A transaction is the consequence or expression of the commercial 
or financial relations between the parties. The controlled transactions may 
have been formalised in written contracts which may reflect the intention of 
the parties at the time the contract was concluded in relation to aspects of the 
transaction covered by the contract, including in typical cases the division of 
responsibilities, obligations and rights, assumption of identified risks, and 
pricing arrangements. Where a transaction has been formalised by the 
associated enterprises through written contractual agreements, those 
agreements provide the starting point for delineating the transaction between 
them and how the responsibilities, risks, and anticipated outcomes arising 
from their interaction were intended to be divided at the time of entering 
into the contract. The terms of a transaction may also be found in 
communications between the parties other than a written contract. 


1.43 However, the written contracts alone are unlikely to provide all 
the information necessary to perform a transfer pricing analysis, or to 
provide information regarding the relevant contractual terms in sufficient 
detail. Further information will be required by taking into consideration 
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evidence of the commercial or financial relations provided by the 
economically relevant characteristics in the other four categories (see 
paragraph 1.36): the functions performed by each of the parties to the 
transaction, taking into account assets used and risks assumed, together with 
the characteristics of property transferred or services provided, the economic 
circumstances of the parties and of the market in which the parties operate, 
and the business strategies pursued by the parties. Taken together, the 
analysis of economically relevant characteristics in all five categories 
provides evidence of the actual conduct of the associated enterprises. The 
evidence may clarify aspects of the written contractual arrangements by 
providing useful and consistent information. If the contract neither explicitly 
nor implicitly (taking into account applicable principles of contract 
interpretation) addresses characteristics of the transaction that are 
economically relevant, then any information provided by the contract should 
be supplemented for purposes of the transfer pricing analysis by the 
evidence provided by identifying those characteristics.  


1.44 The following example illustrates the concept of clarifying and 
supplementing the written contractual terms based on the identification of 
the actual commercial or financial relations. Company P is the parent 
company of an MNE group situated in Country P. Company S, situated in 
Country S, is a wholly-owned subsidiary of Company P and acts as an agent 
for Company P’s branded products in the Country S market. The agency 
contract between Company P and Company S is silent about any marketing 
and advertising activities in Country S that the parties should perform. 
Analysis of other economically relevant characteristics and in particular the 
functions performed, determines that Company S launched an intensive 
media campaign in Country S in order to develop brand awareness. This 
campaign represents a significant investment for Company S. Based on 
evidence provided by the conduct of the parties, it could be concluded that 
the written contract may not reflect the full extent of the commercial or 
financial relations between the parties. Accordingly, the analysis should not 
be limited by the terms recorded in the written contract, but further evidence 
should be sought as to the conduct of the parties, including as to the basis 
upon which Company S undertook the media campaign. 


1.45 If the characteristics of the transaction that are economically 
relevant are inconsistent with the written contract between the associated 
enterprises, the actual transaction should generally be delineated for 
purposes of the transfer pricing analysis in accordance with the 
characteristics of the transaction reflected in the conduct of the parties. 


1.46 In transactions between independent enterprises, the divergence of 
interests between the parties ensures (i) that contractual terms are concluded 
that reflect the interests of both of the parties, (ii) that the parties will 
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ordinarily seek to hold each other to the terms of the contract, and (iii) that 
contractual terms will be ignored or modified after the fact generally only if 
it is in the interests of both parties. The same divergence of interests may not 
exist in the case of associated enterprises or any such divergences may be 
managed in ways facilitated by the control relationship and not solely or 
mainly through contractual agreements. It is, therefore, particularly 
important in considering the commercial or financial relations between 
associated enterprises to examine whether the arrangements reflected in the 
actual conduct of the parties substantially conform to the terms of any 
written contract, or whether the associated enterprises’ actual conduct 
indicates that the contractual terms have not been followed, do not reflect a 
complete picture of the transactions, have been incorrectly characterised or 
labelled by the enterprises, or are a sham. Where conduct is not fully 
consistent with economically significant contractual terms, further analysis 
is required to identify the actual transaction. Where there are material 
differences between contractual terms and the conduct of the associated 
enterprises in their relations with one another, the functions they actually 
perform, the assets they actually use, and the risks they actually assume, 
considered in the context of the contractual terms, should ultimately 
determine the factual substance and accurately delineate the actual 
transaction. 


1.47 Where there is doubt as to what transaction was agreed between 
the associated enterprises, it is necessary to take into account all the relevant 
evidence from the economically relevant characteristics of the transaction. 
In doing so one must bear in mind that the terms of the transaction between 
the enterprises may change over time. Where there has been a change in the 
terms of a transaction, the circumstances surrounding the change should be 
examined to determine whether the change indicates that the original 
transaction has been replaced through a new transaction with effect from the 
date of the change, or whether the change reflects the intentions of the 
parties in the original transaction. Particular care should be exercised where 
it appears that any changes may have been triggered by knowledge of 
emerging outcomes from the transaction. Changes made in the purported 
assumption of a risk when risk outcomes are known do not involve an 
assumption of risk since there is no longer any risk, as discussed in 
paragraph 1.78. 


1.48 The following example illustrates the concept of differences 
between written contractual terms and conduct of the parties, with the result 
that the actual conduct of the parties delineates the transaction. Company S 
is a wholly-owned subsidiary of Company P. The parties have entered into a 
written contract pursuant to which Company P licenses intellectual property 
to Company S for use in Company S’s business; Company S agrees to 
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compensate Company P for the licence with a royalty. Evidence provided by 
other economically relevant characteristics, and in particular the functions 
performed, establishes that Company P performs negotiations with third-
party customers to achieve sales for Company S, provides regular technical 
services support to Company S so that Company S can deliver contracted 
sales to its customers, and regularly provides staff to enable Company S to 
fulfil customer contracts. A majority of customers insist on including 
Company P as joint contracting party along with Company S, although fee 
income under the contract is payable to Company S. The analysis of the 
commercial or financial relations indicates that Company S is not capable of 
providing the contracted services to customers without significant support 
from Company P, and is not developing its own capability. Under the 
contract, Company P has given a licence to Company S, but in fact controls 
the business risk and output of Company S such that it has not transferred 
risk and function consistent with a licensing arrangement, and acts not as the 
licensor but the principal. The identification of the actual transaction 
between Company P and Company S should not be defined solely by the 
terms of the written contract. Instead, the actual transaction should be 
determined from the conduct of the parties, leading to the conclusion that 
the actual functions performed, assets used, and risks assumed by the parties 
are not consistent with the written licence agreement. 


1.49 Where no written terms exist, the actual transaction would need to 
be deduced from the evidence of actual conduct provided by identifying the 
economically relevant characteristics of the transaction. In some 
circumstances the actual outcome of commercial or financial relations may 
not have been identified as a transaction by the MNE, but nevertheless may 
result in a transfer of material value, the terms of which would need to be 
deduced from the conduct of the parties. For example, technical assistance 
may have been granted, synergies may have been created through deliberate 
concerted action (as discussed in Section D.8), or know-how may have been 
provided through seconded employees or otherwise. These relations may not 
have been recognised by the MNE, may not be reflected in the pricing of 
other connected transactions, may not have been formalised in written 
contracts, and may not appear as entries in the accounting systems. Where 
the transaction has not been formalised, all aspects would need to be 
deduced from available evidence of the conduct of the parties, including 
what functions are actually performed, what assets are actually used, and 
what risks are actually assumed by each of the parties. 


1.50 The following example illustrates the concept of determining the 
actual transaction where a transaction has not been identified by the MNE. 
In reviewing the commercial or financial relations between Company P and 
its subsidiary companies, it is observed that those subsidiaries receive 
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services from an independent party engaged by Company P. Company P 
pays for the services, the subsidiaries do not reimburse Company P directly 
or indirectly through the pricing of another transaction and there is no 
service agreement in place between Company P and the subsidiaries. The 
conclusion is that, in addition to a provision of services by the independent 
party to the subsidiaries, there are commercial or financial relations between 
Company P and the subsidiaries, which transfer potential value from 
Company P to the subsidiaries. The analysis would need to determine the 
nature of those commercial or financial relations from the economically 
relevant characteristics in order to determine the terms and conditions of the 
identified transaction. 


D.1.2. Functional analysis 
1.51 In transactions between two independent enterprises, 
compensation usually will reflect the functions that each enterprise performs 
(taking into account assets used and risks assumed). Therefore, in 
delineating the controlled transaction and determining comparability 
between controlled and uncontrolled transactions or entities, a functional 
analysis is necessary. This functional analysis seeks to identify the 
economically significant activities and responsibilities undertaken, assets 
used or contributed, and risks assumed by the parties to the transactions. The 
analysis focuses on what the parties actually do and the capabilities they 
provide. Such activities and capabilities will include decision-making, 
including decisions about business strategy and risks. For this purpose, it 
may be helpful to understand the structure and organisation of the MNE 
group and how they influence the context in which the MNE operates. In 
particular, it is important to understand how value is generated by the group 
as a whole, the interdependencies of the functions performed by the 
associated enterprises with the rest of the group, and the contribution that 
the associated enterprises make to that value creation. It will also be relevant 
to determine the legal rights and obligations of each of the parties in 
performing their functions. While one party may provide a large number of 
functions relative to that of the other party to the transaction, it is the 
economic significance of those functions in terms of their frequency, nature, 
and value to the respective parties to the transactions that is important. 


1.52 The actual contributions, capabilities, and other features of the 
parties can influence the options realistically available to them. For example, 
an associated enterprise provides logistics services to the group. The 
logistics company is required to operate warehouses with spare capacity and 
in several locations in order to be able to cope in the event that supply is 
disrupted at any one location. The option of greater efficiency through 
consolidation of locations and reduction in excess capacity is not available. 
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Its functions and assets may, therefore, be different to those of an 
independent logistics company if that independent service provider did not 
offer the same capabilities to reduce the risk of disruption to supply. 


1.53 Therefore, the process of identifying the economically relevant 
characteristics of the commercial or financial relations should include 
consideration of the capabilities of the parties, how such capabilities affect 
options realistically available, and whether similar capabilities are reflected 
in potentially comparable arm’s length arrangements. 


1.54 The functional analysis should consider the type of assets used, 
such as plant and equipment, the use of valuable intangibles, financial 
assets, etc., and the nature of the assets used, such as the age, market value, 
location, property right protections available, etc. 


1.55 The functional analysis may show that the MNE group has 
fragmented highly integrated functions across several group companies. 
There may be considerable interdependencies between the fragmented 
activities. For example, the separation into different legal entities of 
logistics, warehousing, marketing, and sales functions may require 
considerable co-ordination in order that the separate activities interact 
effectively. Sales activities are likely to be highly dependent on marketing, 
and fulfilment of sales, including the anticipated impact of marketing 
activities, would require alignment with stocking processes and logistics 
capability. That required co-ordination may be performed by some or all of 
the associated enterprises performing the fragmented activities, performed 
through a separate co-ordination function, or performed through a 
combination of both. Risk may be mitigated through contributions from all 
the parties, or risk mitigation activities may be undertaken mainly by the co-
ordination function. Therefore, when conducting a functional analysis to 
identify the commercial or financial relations in fragmented activities, it will 
be important to determine whether those activities are highly interdependent, 
and, if so, the nature of the interdependencies and how the commercial 
activity to which the associated enterprises contribute is co-ordinated. 
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D.1.2.1. Analysis of risks in commercial or financial relations1 
1.56 A functional analysis is incomplete unless the material risks 
assumed by each party have been identified and considered since the actual 
assumption of risks would influence the prices and other conditions of 
transactions between the associated enterprises. Usually, in the open market, 
the assumption of increased risk would also be compensated by an increase 
in the expected return, although the actual return may or may not increase 
depending on the degree to which the risks are actually realised. The level 
and assumption of risk, therefore, are economically relevant characteristics 
that can be significant in determining the outcome of a transfer pricing 
analysis. 


1.57 Risk is inherent in business activities. Enterprises undertake 
commercial activities because they seek opportunities to make profits, but 
those opportunities carry uncertainty that the required resources to pursue 
the opportunities either will be greater than expected or will not generate the 
expected returns. Identifying risks goes hand in hand with identifying 
functions and assets and is integral to the process of identifying the 
commercial or financial relations between the associated enterprises and of 
accurately delineating the transaction or transactions. 


1.58 The assumption of risks associated with a commercial opportunity 
affects the profit potential of that opportunity in the open market, and the 
allocation of risks assumed between the parties to the arrangement affects 
how profits or losses resulting from the transaction are allocated at arm’s 
length through the pricing of the transaction. Therefore, in making 
comparisons between controlled and uncontrolled transactions and between 
controlled and uncontrolled parties it is necessary to analyse what risks have 
been assumed, what functions are performed that relate to or affect the 
assumption or impact of these risks and which party or parties to the 
transaction assume these risks. 


                                                        
1  The guidance in this chapter, and in this section on risk in particular, is not 


specific to any particular industry sector. While the basic concept that a party 
bearing risks must have the ability to effectively deal with those risks applies 
to insurance, banking, and other financial services businesses, these regulated 
sectors are required to follow rules prescribing arrangements for risks, and 
how risks are recognised, measured, and disclosed. The regulatory approach 
to risk allocation for regulated entities should be taken into account and 
reference made as appropriate to the transfer pricing guidance specific to 
financial services businesses in the Report on the Attribution of Profits to 
Permanent Establishments (OECD, 2010). 
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1.59 This section provides guidance on the nature and sources of risk 
relevant to a transfer pricing analysis in order to help identify relevant risks 
with specificity. In addition, this section provides guidance on risk 
assumption under the arm’s length principle. The detailed guidance provided 
in this section on the analysis of risks as part of a functional analysis 
covering functions, assets, and risks, should not be interpreted as indicating 
that risks are more important than functions or assets. The relevance of 
functions, assets and risks in a specific transaction will need to be 
determined through a detailed functional analysis. The expanded guidance 
on risks reflects the practical difficulties presented by risks: risks in a 
transaction can be harder to identify than functions or assets, and 
determining which associated enterprise assumes a particular risk in a 
transaction can require careful analysis. 


1.60 The steps in the process set out in the rest of this section for 
analysing risk in a controlled transaction, in order to accurately delineate the 
actual transaction in respect to that risk, can be summarised as follows: 


1) Identify economically significant risks with specificity (see 
Section D.1.2.1.1). 


2) Determine how specific, economically significant risks are 
contractually assumed by the associated enterprises under the terms 
of the transaction (see Section D.1.2.1.2). 


3) Determine through a functional analysis how the associated 
enterprises that are parties to the transaction operate in relation to 
assumption and management of the specific, economically 
significant risks, and in particular which enterprise or enterprises 
perform control functions and risk mitigation functions, which 
enterprise or enterprises encounter upside or downside consequences 
of risk outcomes, and which enterprise or enterprises have the 
financial capacity to assume the risk (see Section D.1.2.1.3). 


4) Steps 2-3 will have identified information relating to the assumption 
and management of risks in the controlled transaction. The next step 
is to interpret the information and determine whether the contractual 
assumption of risk is consistent with the conduct of the associated 
enterprises and other facts of the case by analysing (i) whether the 
associated enterprises follow the contractual terms under the 
principles of Section D.1.1; and (ii) whether the party assuming risk, 
as analysed under (i), exercises control over the risk and has the 
financial capacity to assume the risk (see Section D.1.2.1.4). 
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5) Where the party assuming risk under steps 1-4(i) does not control the 
risk or does not have the financial capacity to assume the risk, apply 
the guidance on allocating risk (see Section D.1.2.1.5). 


6) The actual transaction as accurately delineated by considering the 
evidence of all the economically relevant characteristics of the 
transaction as set out in the guidance in Section D.1, should then be 
priced taking into account the financial and other consequences of 
risk assumption, as appropriately allocated, and appropriately 
compensating risk management functions (see Section D.1.2.1.6). 


1.61 In this section references are made to terms that require initial 
explanation and definition. The term “risk management” is used to refer to 
the function of assessing and responding to risk associated with commercial 
activity. Risk management comprises three elements: (i) the capability to 
make decisions to take on, lay off, or decline a risk-bearing opportunity, 
together with the actual performance of that decision-making function, 
(ii) the capability to make decisions on whether and how to respond to the 
risks associated with the opportunity, together with the actual performance 
of that decision-making function, and (iii) the capability to mitigate risk, that 
is the capability to take measures that affect risk outcomes, together with the 
actual performance of such risk mitigation. 


1.62 Some risk management functions can be undertaken only by the 
party performing functions and using assets in creating and pursuing 
commercial opportunities, while other risk management functions can be 
undertaken by a different party. Risk management should not be thought of 
as necessarily encompassing a separate function, requiring separate 
remuneration, distinct from the performance of the activities that optimise 
profits. For example, the development of intangibles through development 
activities may involve mitigating risks relating to performing the 
development according to specifications at the highest possible standards 
and on time; the particular risks might be mitigated through the performance 
of the development function itself. For example, if the contractual 
arrangement between the associated enterprises is a contract R&D 
arrangement that is respected under the requirements of this section, 
remuneration for risk mitigation functions performed through the 
development activity would be incorporated into the arm’s length services 
payment. Neither the intangible risk itself, nor the residual income 
associated with such risk, would be allocated to the service provider. See 
also Example 1 in paragraph 1.83. 


1.63 Risk management is not the same as assuming a risk. Risk 
assumption means taking on the upside and downside consequences of the 
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risk with the result that the party assuming a risk will also bear the financial 
and other consequences if the risk materialises. A party performing part of 
the risk management functions may not assume the risk that is the subject of 
its management activity, but may be hired to perform risk mitigation 
functions under the direction of the risk-assuming party. For example, the 
day-to-day mitigation of product recall risk may be outsourced to a party 
performing monitoring of quality control over a specific manufacturing 
process according to the specifications of the party assuming the risk. 


1.64 Financial capacity to assume risk can be defined as access to 
funding to take on the risk or to lay off the risk, to pay for the risk mitigation 
functions and to bear the consequences of the risk if the risk materialises. 
Access to funding by the party assuming the risk takes into account the 
available assets and the options realistically available to access additional 
liquidity, if needed, to cover the costs anticipated to arise should the risk 
materialise. This assessment should be made on the basis that the party 
assuming the risk is operating as an unrelated party in the same 
circumstances as the associated enterprise, as accurately delineated under 
the principles of this section. For example, exploitation of rights in an 
income-generating asset could open up funding possibilities for that party. 
Where a party assuming risk receives intra-group funding to meet the 
funding demands in relation to the risk, the party providing the funding may 
assume financial risk but does not, merely as a consequence of providing 
funding, assume the specific risk that gives rise to the need for additional 
funding. Where the financial capacity to assume a risk is lacking, then the 
allocation of risk requires further consideration under step 5. 


1.65 Control over risk involves the first two elements of risk 
management defined in paragraph 1.61; that is (i) the capability to make 
decisions to take on, lay off, or decline a risk-bearing opportunity, together 
with the actual performance of that decision-making function and (ii) the 
capability to make decisions on whether and how to respond to the risks 
associated with the opportunity, together with the actual performance of that 
decision-making function. It is not necessary for a party to perform the day-
to-day mitigation, as described in (iii) in order to have control of the risks. 
Such day-to-day mitigation may be outsourced, as the example in 
paragraph 1.63 illustrates. However, where these day-to-day mitigation 
activities are outsourced, control of the risk would require capability to 
determine the objectives of the outsourced activities, to decide to hire the 
provider of the risk mitigation functions, to assess whether the objectives are 
being adequately met, and, where necessary, to decide to adapt or terminate 
the contract with that provider, together with the performance of such 
assessment and decision-making. In accordance with this definition of 
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control, a party requires both capability and functional performance as 
described above in order to exercise control over a risk. 


1.66 The capability to perform decision-making functions and the 
actual performance of such decision-making functions relating to a specific 
risk involve an understanding of the risk based on a relevant analysis of the 
information required for assessing the foreseeable downside and upside risk 
outcomes of such a decision and the consequences for the business of the 
enterprise. Decision-makers should possess competence and experience in 
the area of the particular risk for which the decision is being made and 
possess an understanding of the impact of their decision on the business. 
They should also have access to the relevant information, either by gathering 
this information themselves or by exercising authority to specify and obtain 
the relevant information to support the decision-making process. In doing 
so, they require capability to determine the objectives of the gathering and 
analysis of the information, to hire the party gathering the information and 
making the analyses, to assess whether the right information is gathered and 
the analyses are adequately made, and, where necessary, to decide to adapt 
or terminate the contract with that provider, together with the performance 
of such assessment and decision-making. Neither a mere formalising of the 
outcome of decision-making in the form of, for example, meetings organised 
for formal approval of decisions that were made in other locations, minutes 
of a board meeting and signing of the documents relating to the decision, nor 
the setting of the policy environment relevant for the risk (see 
paragraph 1.76), qualifies as the exercise of a decision-making function 
sufficient to demonstrate control over a risk. 


1.67 References to control over risk should not necessarily be taken to 
mean that the risk itself can be influenced or that the uncertainty can be 
nullified. Some risks cannot be influenced, and are a general condition of 
commercial activity affecting all businesses undertaking that activity. For 
example, risks associated with general economic conditions or commodity 
price cycles are typically beyond the scope of an MNE group to influence. 
Instead control over risk should be understood as the capability and 
authority to decide to take on the risk, and to decide whether and how to 
respond to the risk, for example through the timing of investments, the 
nature of development programmes, the design of marketing strategies, or 
the setting of production levels. 


1.68 Risk mitigation refers to measures taken that are expected to affect 
risk outcomes. Such measures may include measures that reduce the 
uncertainty or measures that reduce the consequences in the event that the 
downside impact of risk occurs. Control should not be interpreted as 
requiring risk mitigation measures to be adopted, since in assessing risks 
businesses may decide that the uncertainty associated with some risks, 
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including risks that may be fundamental to their core business operations, 
after being evaluated, should be taken on and faced in order to create and 
maximise opportunities. 


1.69 The concept of control may be illustrated by the following 
examples. Company A appoints a specialist manufacturer, Company B to 
manufacture products on its behalf. The contractual arrangements indicate 
that Company B undertakes to perform manufacturing services, but that the 
product specifications and designs are provided by Company A, and that 
Company A determines production scheduling, including the volumes and 
timing of product delivery. The contractual relations imply that Company A 
bears the inventory risk and the product recall risk. Company A hires 
Company C to perform regular quality controls of the production process. 
Company A specifies the objectives of the quality control audits and the 
information that Company C should gather on its behalf. Company C reports 
directly to Company A. Analysis of the economically relevant 
characteristics shows that Company A controls its product recall and 
inventory risks by exercising its capability and authority to make a number 
of relevant decisions about whether and how to take on risk and how to 
respond to the risks. Besides that Company A has the capability to assess 
and take decisions relating to the risk mitigation functions and actually 
performs these functions. These include determining the objectives of the 
outsourced activities, the decision to hire the particular manufacturer and the 
party performing the quality checks, the assessment of whether the 
objectives are adequately met, and, where necessary, to decide to adapt or 
terminate the contracts. 


1.70 Assume that an investor hires a fund manager to invest funds on 
its account.2 Depending on the agreement between the investor and the fund 
manager, the latter may be given the authority to make portfolio investments 
on behalf of the investor on a day-to-day basis in a way that reflects the risk 
preferences of the investor, although the risk of loss in value of the 
investment would be borne by the investor. In such an example, the investor 
is controlling its risks through four relevant decisions: the decision about its 
risk preference and therefore about the required diversification of the risks 
attached to the different investments that are part of the portfolio, the 
decision to hire (or terminate the contract with) that particular fund manager, 
the decision of the extent of the authority it gives to the fund manager and 
objectives it assigns to the latter, and the decision of the amount of the 
investment that it asks this fund manager to manage. Moreover, the fund 


                                                        
2  Further guidance will be provided on the economically relevant 


characteristics for determining the arm’s length conditions for financial 
transactions. This work will be undertaken in 2016 and 2017. 
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manager would generally be required to report back to the investor on a 
regular basis as the investor would want to assess the outcome of the fund 
manager’s activities. In such a case, the fund manager is providing a service 
and managing his business risk from his own perspective (e.g. to protect his 
credibility). The fund manager’s operational risk, including the possibility of 
losing a client, is distinct from his client’s investment risk. This illustrates 
the fact that an investor who gives to another person the authority to perform 
risk mitigation activities such as those performed by the fund manager does 
not necessarily transfer control of the investment risk to the person making 
these day-to-day decisions. 


D.1.2.1.1. Step 1: Identify economically significant risks with 
specificity 


1.71 There are many definitions of risk, but in a transfer pricing context 
it is appropriate to consider risk as the effect of uncertainty on the objectives 
of the business. In all of a company’s operations, every step taken to exploit 
opportunities, every time a company spends money or generates income, 
uncertainty exists, and risk is assumed. A company is likely to direct much 
attention to identifying uncertainties it encounters, in evaluating whether and 
how business opportunities should be pursued in view of their inherent risks, 
and in developing appropriate risk mitigation strategies which are important 
to shareholders seeking their required rate of return. Risk is associated with 
opportunities, and does not have downside connotations alone; it is inherent 
in commercial activity, and companies choose which risks they wish to 
assume in order to have the opportunity to generate profits. No profit-
seeking business takes on risk associated with commercial opportunities 
without expecting a positive return. Downside impact of risk occurs when 
the anticipated favourable outcomes fail to materialise. For example, a 
product may fail to attract as much consumer demand as projected. 
However, such an event is the downside manifestation of uncertainty 
associated with commercial opportunities. Companies are likely to devote 
considerable attention to identifying and managing economically significant 
risks in order to maximise the positive returns from having pursued the 
opportunity in the face of risk. Such attention may include activities around 
determining the product strategy, how the product is differentiated, how to 
identify changing market trends, how to anticipate political and social 
changes, and how to create demand. The significance of a risk depends on 
the likelihood and size of the potential profits or losses arising from the risk. 
For example, a different flavour of ice-cream may not be the company’s sole 
product, the costs of developing, introducing, and marketing the product 
may have been marginal, the success or failure of the product may not create 
significant reputational risks so long as business management protocols are 
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followed, and decision-making may have been effected by delegation to 
local or regional management who can provide knowledge of local tastes. 
However, ground-breaking technology or an innovative healthcare treatment 
may represent the sole or major product, involve significant strategic 
decisions at different stages, require substantial investment costs, create 
significant opportunities to make or break reputation, and require centralised 
management that would be of keen interest to shareholders and other 
stakeholders. 


1.72 Risks can be categorised in various ways, but a relevant 
framework in a transfer pricing analysis is to consider the sources of 
uncertainty which give rise to risk. The following non-exclusive list of 
sources of risk is not intended to suggest a hierarchy of risk. Neither is it 
intended to provide rigid categories of risk, since there is overlap between 
the categories. Instead, it is intended to provide a framework that may assist 
in ensuring that a transfer pricing analysis considers the range of risks likely 
to arise from the commercial or financial relations of the associated 
enterprises, and from the context in which those relations take place. 
Reference is made to risks that are externally driven and those that are 
internally driven in order to help clarify sources of uncertainty. However, 
there should be no inference that externally driven risks are less relevant 
because they are not generated directly by activities. On the contrary, the 
ability of a company to face, respond to and mitigate externally driven risks 
is likely to be a necessary condition for a business to remain competitive. 
Importantly, guidance on the possible range of risk should assist in 
identifying material risks with specificity. Risks which are vaguely 
described or undifferentiated will not serve the purposes of a transfer pricing 
analysis seeking to delineate the actual transaction and the actual allocation 
of risk between the parties. 


a) Strategic risks or marketplace risks. These are largely external risks 
caused by the economic environment, political and regulatory events, 
competition, technological advance, or social and environmental 
changes. The assessment of such uncertainties may define the 
products and markets the company decides to target, and the 
capabilities it requires, including investment in intangibles and 
tangible assets, as well as in the talent of its human capital. There is 
considerable potential downside, but the upside is also considerable 
if the company identifies correctly the impact of external risks, and 
differentiates its products and secures and continues to protect 
competitive advantage. Examples of such risks may include 
marketplace trends, new geographical markets, and concentration of 
development investment. 
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b) Infrastructure or operational risks. These are likely to include the 
uncertainties associated with the company’s business execution and 
may include the effectiveness of processes and operations. The 
impact of such risks is highly dependent on the nature of the 
activities and the uncertainties the company chooses to assume. In 
some circumstances breakdowns can have a crippling effect on the 
company’s operations or reputation and threaten its existence; 
whereas successful management of such risks can enhance 
reputation. In other circumstances, the failure to bring a product to 
market on time, to meet demand, to meet specifications, or to 
produce to high standards, can affect competitive and reputational 
position, and give advantage to companies which bring competing 
products to market more quickly, better exploit periods of market 
protection provided by, for example, patents, better manage supply 
chain risks and quality control. Some infrastructure risks are 
externally driven and may involve transport links, political and social 
situations, laws and regulations, whereas others are internally driven 
and may involve capability and availability of assets, employee 
capability, process design and execution, outsourcing arrangements, 
and IT systems. 


c) Financial risks. All risks are likely to affect a company’s financial 
performance, but there are specific financial risks related to the 
company’s ability to manage liquidity and cash flow, financial 
capacity, and creditworthiness. The uncertainty can be externally 
driven, for example by economic shock or credit crisis, but can also 
be internally driven through controls, investment decisions, credit 
terms, and through outcomes of infrastructure or operational risks. 


d) Transactional risks. These are likely to include pricing and payment 
terms in a commercial transaction for the supply of goods, property, 
or services. 


e) Hazard risks. These are likely to include adverse external events that 
may cause damages or losses, including accidents and natural 
disasters. Such risks can often be mitigated through insurance, but 
insurance may not cover all the potential loss, particularly where 
there are significant impacts on operations or reputation. 


1.73 Determining the economic significance of risk and how risk may 
affect the pricing of a transaction between associated enterprises is part of 
the broader functional analysis of how value is created by the MNE group, 
the activities that allow the MNE group to sustain profits, and the 
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economically relevant characteristics of the transaction. The analysis of risk 
also helps to determine comparability under the guidance in Chapter III. 
Where potential comparables are identified, it is relevant to determine 
whether they include the same level of risks and management of risks. The 
economic significance of risk may be illustrated by the following two 
situations. 


1.74 In the first situation the MNE group distributes heating oil to 
consumers. Analysis of the economically relevant characteristics establishes 
that the product is undifferentiated, the market is competitive, the market 
size is predictable, and players are price-takers. In such circumstances, the 
ability to influence margins may be limited. The credit terms achieved from 
managing the relationship with the oil suppliers fund working capital and 
are crucial to the distributor’s margin. The impact of the risk on cost of 
capital is, therefore, significant in the context of how value is created for the 
distribution function. 


1.75 In the second situation, a multinational toy retailer buys a wide 
range of products from a number of third-party manufacturers. Most of its 
sales are concentrated in the last two months of the calendar year, and a 
significant risk relates to the strategic direction of the buying function, and 
in making the right bets on trends and determining the products that will sell 
and in what volumes. Trends and the demand for products can vary across 
markets, and so expertise is needed to evaluate the right bets in the local 
market. The effect of the buying risk can be magnified if the retailer 
negotiates a period of exclusivity for a particular product with the third-
party manufacturer. 


1.76 Control over a specific risk in a transaction focusses on the 
decision-making of the parties to the transaction in relation to the specific 
risk arising from the transaction. This is not to say, however, that in an MNE 
group other parties may not be involved in setting general policies that are 
relevant for the assumption and control of the specific risks identified in a 
transaction, without such policy-setting itself representing decision making. 
The board and executive committees of the group, for example, may set the 
level of risk the group as a whole is prepared to accept in order to achieve 
commercial objectives, and to establish the control framework for managing 
and reporting risk in its operations. Line management in business segments, 
operational entities, and functional departments may identify and assess risk 
against the commercial opportunities, and put in place appropriate controls 
and processes to address risk and influence the risk outcomes arising from 
day-to-day operations. The opportunities pursued by operational entities 
require the ongoing management of the risk that the resources allocated to 
the opportunity will deliver the anticipated return. For example, finished 
product inventory risk in a supply transaction between two associated 
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enterprises may be controlled by the party with the capability to determine 
the production volumes together with the performance of that decision-
making. The way that inventory risk in the transaction between two 
associated enterprises is addressed may be subject to policy-setting 
elsewhere in the MNE group about overall levels of working capital tied up 
in inventory, or co-ordination of appropriate minimum stocking levels 
across markets to meet strategic objectives. This wider policy-setting 
however cannot be regarded as decisions to take on, lay off, decline, or 
mitigate the specific inventory risk in the example of the product supply 
transaction in this paragraph. 


D.1.2.1.2.  Step 2: Contractual assumption of risk 
1.77 The identity of the party or parties assuming risks may be set out 
in written contracts between the parties to a transaction involving these 
risks. A written contract typically sets out an intended assumption of risk by 
the parties. Some risks may be explicitly assumed in the contractual 
arrangements. For example, a distributor might contractually assume 
accounts receivable risk, inventory risk, and credit risks associated with the 
distributor’s sales to unrelated customers. Other risks might be implicitly 
assumed. For example, contractual arrangements that provide non-
contingent remuneration for one of the parties implicitly allocate the 
outcome of some risks, including unanticipated profits or losses, to the other 
party. 


1.78 A contractual assumption of risk constitutes an ex ante agreement 
to bear some or all of the potential costs associated with the ex post 
materialisation of downside outcomes of risk in return for some or all of the 
potential benefit associated with the ex post materialisation of positive 
outcomes. Importantly, ex ante contractual assumption of risk should 
provide clear evidence of a commitment to assume risk prior to the 
materialisation of risk outcomes. Such evidence is a very important part of 
the tax administration’s transfer pricing analysis of risks in commercial or 
financial relations, since, in practice, an audit performed by the tax 
administration may occur years after the making of such up-front decisions 
by the associated enterprises and when outcomes are known. The purported 
assumption of risk by associated enterprises when risk outcomes are certain 
is by definition not an assumption of risk, since there is no longer any risk. 
Similarly, ex post reallocations of risk by a tax administration when risk 
outcomes are certain may, unless based on the guidance elsewhere in these 
Guidelines and in particular Section D.1.2.1, be inappropriate. 


1.79 It is economically neutral to take on (or lay off) risk in return for 
higher (or lower) anticipated nominal income as long as the net present 
value of both options are equal. Between unrelated parties, for example, the 
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sale of a risky income-producing asset may reflect in part a preference of the 
seller to accept a lower but more certain amount of nominal income and to 
forego the possibility of higher anticipated nominal income it might earn if it 
instead retained and exploited the asset. In a without-recourse debt factoring 
arrangement between independent enterprises, for example, the seller 
discounts the face value of its receivables in return for a fixed payment, and 
so accepts a lower return but has reduced its volatility and laid off risk. The 
factor will often be a specialised organisation which has the capability to 
decide to take on risk and to decide on how to respond to the risk, including 
by diversifying the risk and having the functional capabilities to mitigate the 
risk and generate a return from the opportunity. Neither party will expect to 
be worse off as a result of entering into the arrangement, essentially because 
they have different risk preferences resulting from their capabilities in 
relation to the specific risk. The factor is more capable of managing the risk 
than the seller and terms acceptable to both parties can be agreed. 


1.80 However, it does not follow that every contractual exchange of 
potentially higher but riskier income for lower but less risky income 
between associated enterprises is automatically arm’s length. The rest of the 
steps set out in this section describe the information required to determine 
how the associated enterprises operate in relation to the assumption and 
management of risk leading to the accurate delineation of the actual 
transaction in relation to risk. 


1.81 The assumption of risk has a significant effect on determining 
arm’s length pricing between associated enterprises, and it should not be 
concluded that the pricing arrangements adopted in the contractual 
arrangements alone determine which party assumes risk. Therefore, one may 
not infer from the fact that the price paid between associated enterprises for 
goods or services is set at a particular level, or by reference to a particular 
margin, that risks are borne by those associated enterprises in a particular 
manner. For example, a manufacturer may claim to be protected from the 
risk of price fluctuation of raw material as a consequence of its being 
remunerated by another group company on a basis that takes account of its 
actual costs. The implication of the claim is that the other group company 
bears the risk. The form of remuneration cannot dictate inappropriate risk 
allocations. It is the determination of how the parties actually manage and 
control risks, as set out in the remaining steps of the process of analysing 
risk, which will determine the assumption of risks by the parties, and 
consequently dictate the selection of the most appropriate transfer pricing 
method. 
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D.1.2.1.3. Step 3: Functional analysis in relation to risk 
1.82 In this step the functions in relation to risk of the associated 
enterprises that are parties to the transaction are analysed. The analysis 
provides information about how the associated enterprises operate in 
relation to the assumption and management of the specific, economically 
significant risks, and in particular about which enterprise or enterprises 
perform control functions and risk mitigation functions, which enterprise or 
enterprises encounter upside or downside consequences of risk outcomes, 
and which enterprise or enterprises have the financial capacity to assume the 
risk. This step is illustrated by the following examples and conclusions are 
drawn from these examples in subsequent paragraphs of Section D.1.2. 


Example 1 


1.83 Company A seeks to pursue a development opportunity and hires 
a specialist company, Company B, to perform part of the research on its 
behalf. Under step 1 development risk has been identified as economically 
significant in this transaction, and under step 2 it has been established that 
under the contract Company A assumes development risk. The functional 
analysis under step 3 shows that Company A controls its development risk 
through exercising its capability and authority in making a number of 
relevant decisions about whether and how to take on the development risk. 
These include the decision to perform part of the development work itself, 
the decision to seek specialist input, the decision to hire the particular 
researcher, the decision of the type of research that should be carried out and 
objectives assigned to it, and the decision of the budget allocated to 
Company B. Company A has mitigated its risk by taking measures to 
outsource development activities to Company B which assumes the day-to-
day responsibility for carrying out the research under the control of 
Company A. Company B reports back to Company A at predetermined 
milestones, and Company A assesses the progress of the development and 
whether its ongoing objectives are being met, and decides whether 
continuing investments in the project are warranted in the light of that 
assessment. Company A has the financial capacity to assume the risk. 
Company B has no capability to evaluate the development risk and does not 
make decisions about Company A’s activities. Company B’s risk is mainly 
to ensure it performs the research activities competently and it exercises its 
capability and authority to control that risk through making decisions about 
the processes, expertise, and assets it needs. The risk Company B assumes is 
distinct from the development risk assumed by Company A under the 
contract, and which is controlled by Company A based on the evidence of 
the functional analysis. 
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Example 2 


1.84 Company B manufactures products for Company A. Under step 1 
capacity utilisation risk and supply chain risk have been identified as 
economically significant in this transaction, and under step 2 it has been 
established that under the contract Company A assumes these risks. The 
functional analysis under step 3 provides evidence that Company B built and 
equipped its plant to Company A’s specifications, that products are 
manufactured to technical requirements and designs provided by 
Company A, that volume levels are determined by Company A, and that 
Company A runs the supply chain, including the procurement of 
components and raw materials. Company A also performs regular quality 
checks of the manufacturing process. Company B builds the plant, employs 
and trains competent manufacturing personnel, and determines production 
scheduling based on volume levels determined by Company A. Although 
Company B has incurred fixed costs, it has no ability to manage the risk 
associated with the recovery of those costs through determining the 
production units over which the fixed costs are spread, since Company A 
determines volumes. Company A also determines significant costs relating 
to components and raw materials and the security of supply. The evaluation 
of the evidence concludes that Company B performs manufacturing 
services. Significant risks associated with generating a return from the 
manufacturing activities are controlled by Company A. Company B controls 
the risk that it fails to competently deliver services. Each company has the 
financial capacity to assume its respective risks. 


Example 3 


1.85 Company A has acquired ownership of a tangible asset and enters 
into contracts for the use of the asset with unrelated customers. Under step 1 
utilisation of the tangible asset, that is the risk that there will be insufficient 
demand for the asset to cover the costs Company A has incurred, has been 
identified as an economically significant risk. Under step 2 it is established 
that Company A has a contract for the provision of services with another 
group company, Company C; the contract does not address the assumption 
of utilisation risk by the owner of the tangible asset, Company A. The 
functional analysis under step 3 provides evidence that another group 
company, Company B, decides that investment in the asset is appropriate in 
light of anticipated commercial opportunities identified and evaluated by 
Company B and its assessment of the asset’s anticipated useful life; 
Company B provides specifications for the asset and the unique features 
required to respond to the commercial opportunities, and arranges for the 
asset to be constructed in accordance with its specifications, and for 
Company A to acquire the asset. Company C decides how to utilise the 
asset, markets the asset’s capabilities to third-party customers, negotiates the 
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contracts with these third party customers, assures that the asset is delivered 
to the third parties and installed appropriately. Although it is the legal owner 
of the asset, Company A does not exercise control over the investment risk 
in the tangible asset, since it lacks any capability to decide on whether to 
invest in the particular asset, and whether and how to protect its investment 
including whether to dispose of the asset. Although it is the owner of the 
asset, Company A does not exercise control over the utilisation risk, since it 
lacks any capability to decide whether and how to exploit the asset. It does 
not have the capability to assess and make decisions relating to the risk 
mitigation activities performed by other group companies. Instead, risks 
associated with investing in and exploiting the asset, enhancing upside risk 
and mitigating downside risk, are controlled by the other group companies. 
Company A does not have control over the economically significant risks 
associated with the investment in and exploitation of the asset. The 
functional contribution of the legal owner of the asset is limited to providing 
financing for an amount equating to the cost of the asset. However, the 
functional analysis also provides evidence that Company A has no capability 
and authority to control the risk of investing in a financial asset. Company A 
does not have the capability to make decisions to take on or decline the 
financing opportunity, or the capability to make decisions on whether and 
how to respond to the risks associated with the financing opportunity. 
Company A does not perform functions to evaluate the financing 
opportunity, does not consider the appropriate risk premium and other issues 
to determine the appropriate pricing of the financing opportunity, and does 
not evaluate the appropriate protection of its financial investment. 
Companies A, B and C all have financial capacity to assume their respective 
risks. 


D.1.2.1.4.  Step 4: Interpreting steps 1-3 
1.86 Carrying out steps 1-3 involves the gathering of information 
relating to the assumption and management of risks in the controlled 
transaction. The next step is to interpret the information resulting from 
steps 1-3 and to determine whether the contractual assumption of risk is 
consistent with the conduct of the parties and the other facts of the case by 
analysing (i) whether the associated enterprises follow the contractual terms 
under the principles of Section D.1.1; and (ii) whether the party assuming 
risk, as analysed under (i), exercises control over the risk and has the 
financial capacity to assume risk. 


1.87 The significance of step 4 will depend on the findings. In the 
circumstances of Examples 1 and 2 above, the step may be straightforward. 
Where a party contractually assuming a risk applies that contractual 
assumption of risk in its conduct, and also both exercises control over the 
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risk and has the financial capacity to assume the risk, then there is no further 
analysis required beyond step 4(i) and (ii) to determine risk assumption. 
Companies A and B in both examples fulfil the obligations reflected in the 
contracts and exercise control over the risks that they assume in the 
transaction, supported by financial capacity. As a result step 4(ii) is satisfied, 
there is no need to consider step 5, and the next step to consider is step 6. 


1.88 In line with the discussion in relation to contractual terms (see 
Section D.1.1), it should be considered under step 4(i) whether the parties’ 
conduct conforms to the assumption of risk contained in written contracts, or 
whether the contractual terms have not been followed or are incomplete. 
Where differences exist between contractual terms related to risk and the 
conduct of the parties which are economically significant and would be 
taken into account by third parties in pricing the transaction between them, 
the parties’ conduct in the context of the consistent contractual terms should 
generally be taken as the best evidence concerning the intention of the 
parties in relation to the assumption of risk. 


1.89 Consider for example, a manufacturer, whose functional currency 
is US dollars, that sells goods to an associated distributor in another country, 
whose functional currency is euros, and the written contract states that the 
distributor assumes all exchange rate risks in relation to this controlled 
transaction. If, however, the price for the goods is charged by the 
manufacturer to the distributor over an extended period of time in euros, the 
currency of the distributor, then aspects of the written contractual terms do 
not reflect the actual commercial or financial relations between the parties. 
The assumption of risk in the transaction should be determined by the actual 
conduct of the parties in the context of the contractual terms, rather than by 
aspects of written contractual terms which are not in practice applied. The 
principle can be further illustrated by Example 7 in the Annex to 
Chapter VI, where there is an inconsistency between the contractual 
assumption of risk and the conduct of the parties as evidenced by the 
bearing of costs relating to the downside outcome of that risk. 


1.90 Under step 4(ii) it should be determined whether the party 
assuming the risk under the contract, taking into account whether the 
contractual terms have been applied in the conduct of the parties under 
step 4(i), controls the risk and has the financial capacity to assume the risk. 
If all the circumstances set out in Example 1 remain the same except for the 
fact that the contract between Company A and Company B allocates 
development risk to Company B, and if there is no evidence from the 
conduct of the parties under step 4(i) to suggest that the contractual 
allocation of risk is not being followed, then Company B contractually 
assumes development risk but the facts remain that Company B has no 
capability to evaluate the development risk and does not make decisions 
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about Company A’s activities. Company B has no decision-making function 
which allows it to control the development risk by taking decisions that 
affect the outcomes of that risk. Based on the information provided in 
Example 1, the development risk is controlled by Company A. The 
determination that the party assuming a risk is not the party controlling that 
risk means that further consideration is required under step 5. 


1.91 If the circumstances of Example 2 remain the same except for the 
fact that, while the contract specifies that Company A assumes supply chain 
risks, Company B is not reimbursed by Company A when there was a failure 
to secure key components on time, the analysis under step 4(i) would show 
that contractual assumption of risk has not been followed in practice in 
regard to that supply chain risk, such that Company B in fact assumes the 
downside consequences of that risk. Based on the information provided in 
Example 2, Company B does not have any control over the supply chain 
risk, whereas Company A does exercise control. Therefore, the party 
assuming risk as analysed under step 4(i), does not under step 4(ii) exercise 
control over that risk, and further consideration is required under step 5. 


1.92 In the circumstances of Example 3, analysis under step 4(i) shows 
that the assumption of utilisation risk by Company A is consistent with its 
contractual arrangements with Company C, but under step 4(ii) it is 
determined that Company A does not control risks that it assumes associated 
with the investment in and exploitation of the asset. Company A has no 
decision-making function which allows it to control its risks by taking 
decisions that affect the outcomes of the risks. Under step 4(ii) the party 
assuming risk does not control that risk, and further consideration is required 
under step 5. 


1.93 In some cases, the analysis under step 3 may indicate that there is 
more than one MNE that is capable of exercising control over a risk. 
However, control requires both capability and functional performance in 
order to exercise control over a risk. Therefore, if more than one party is 
capable of exercising control, but the entity contractually assuming risk (as 
analysed under step 4(i)) is the only party that actually exercises control 
through capability and functional performance, then the party contractually 
assuming the risk also controls the risk. 


1.94 Furthermore, in some cases, there may be more than one party to 
the transaction exercising control over a specific risk. Where the associated 
enterprise assuming risk (as analysed under step 4(i)) controls that risk in 
accordance with the requirements set out in paragraphs 1.65 - 1.66, all that 
remains under step 4(ii) is to consider whether the enterprise has the 
financial capacity to assume the risk. If so, the fact that other associated 
enterprises also exercise control over the same risk does not affect the 
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assumption of that risk by the first-mentioned enterprise, and step 5 need not 
be considered. 


1.95 Where two or more parties to the transaction assume a specific 
risk (as analysed under step 4(i)), and in addition they together control the 
specific risk and each has the financial capacity to assume their share of the 
risk, then that assumption of risk should be respected. Examples may 
include the contractual assumption of development risk under a transaction 
in which the enterprises agree jointly to bear the costs of creating a new 
product. 


1.96 If it is established that the associated enterprise assuming the risk 
as analysed under step 4(i) either does not control the risk or does not have 
the financial capacity to assume the risk, then the analysis described under 
step 5 needs to be performed. 


1.97 In light of the potential complexity that may arise in some 
circumstances when determining whether an associated enterprise assuming 
a risk controls that risk, the test of control should be regarded as being met 
where comparable risk assumptions can be identified in a comparable 
uncontrolled transaction. To be comparable those risk assumptions require 
that the economically relevant characteristics of the transactions are 
comparable. If such a comparison is made, it is particularly relevant to 
establish that the enterprise assuming comparable risk in the uncontrolled 
transaction performs comparable risk management functions relating to 
control of that risk to those performed by the associated enterprise assuming 
risk in the controlled transaction. The purpose of the comparison is to 
establish that an independent party assuming a comparable risk to that 
assumed by the associated enterprise also performs comparable risk 
management functions to those performed by the associated enterprise. 


D.1.2.1.5.  Step 5: Allocation of risk 
1.98 If it is established in step 4(ii) that the associated enterprise 
assuming the risk based on steps 1 - 4(i) does not exercise control over the 
risk or does not have the financial capacity to assume the risk, then the risk 
should be allocated to the enterprise exercising control and having the 
financial capacity to assume the risk. If multiple associated enterprises are 
identified that both exercise control and have the financial capacity to 
assume the risk, then the risk should be allocated to the associated enterprise 
or group of associated enterprises exercising the most control. The other 
parties performing control activities should be remunerated appropriately, 
taking into account the importance of the control activities performed. 


1.99 In exceptional circumstances, it may be the case that no associated 
enterprise can be identified that both exercises control over the risk and has 
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the financial capacity to assume the risk. As such a situation is not likely to 
occur in transactions between third parties, a rigorous analysis of the facts 
and circumstances of the case will need to be performed, in order to identify 
the underlying reasons and actions that led to this situation. Based on that 
assessment, the tax administrations will determine what adjustments to the 
transaction are needed for the transaction to result in an arm’s length 
outcome. An assessment of the commercial rationality of the transaction 
based on Section D.2 may be necessary. 


D.1.2.1.6.  Step 6: Pricing of the transaction, taking account of the 
consequences of risk allocation 


1.100 Following the guidance in this section, the accurately delineated 
transaction should then be priced in accordance with the tools and methods 
available to taxpayers and tax administrations set out in the following 
chapters of these Guidelines and taking into account the financial and other 
consequences of risk-assumption, and the remuneration for risk 
management. The assumption of a risk should be compensated with an 
appropriate anticipated return, and risk mitigation should be appropriately 
remunerated. Thus, a taxpayer that both assumes and mitigates a risk will be 
entitled to greater anticipated remuneration than a taxpayer that only 
assumes a risk, or only mitigates, but does not do both. 


1.101 In the circumstances of Example 1 in paragraph 1.83, Company A 
assumes and controls the development risk and should bear the financial 
consequences of failure and enjoy the financial consequences of success. 
Company B should be appropriately rewarded for the carrying out of its 
development services, incorporating the risk that it fails to do so 
competently. 


1.102 In the circumstances of Example 2 in paragraph 1.84, the 
significant risks associated with generating a return from the manufacturing 
activities are controlled by Company A, and the upside and downside 
consequences of those risks should therefore be allocated to Company A. 
Company B controls the risk that it fails to competently deliver services, and 
its remuneration should take into account that risk, as well as its funding 
costs for the acquisition of the manufacturing plant. Since the risks in 
relation to the capacity utilisation of the asset are controlled by Company A, 
Company A should be allocated the risk of under-utilisation. This means 
that the financial consequences related to the materialisation of that risk 
including failure to cover fixed costs, write-downs, or closure costs should 
be allocated to Company A. 


1.103 The consequences of risk allocation in Example 3 in 
paragraph 1.85 depend on analysis of functions under step 3. Company A 
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does not have control over the economically significant risks associated with 
the investment in and exploitation of the asset, and those risks should be 
aligned with control of those risks by Companies B and C. The functional 
contribution of Company A is limited to providing financing for an amount 
equating to the cost of the asset that enables the asset to be created and 
exploited by Companies B and C. However, the functional analysis also 
provides evidence that Company A has no capability and authority to 
control the risk of investing in a financial asset. Company A does not have 
the capability to make decisions to take on or decline the financing 
opportunity, or the capability to make decisions on whether and how to 
respond to the risks associated with the financing opportunity. Company A 
does not perform functions to evaluate the financing opportunity, does not 
consider the appropriate risk premium and other issues to determine the 
appropriate pricing of the financing opportunity, and does not evaluate the 
appropriate protection of its financial investment. In the circumstances of 
Example 3, Company A would not be entitled to any more than a risk-free 
return3 as an appropriate measure of the profits it is entitled to retain, since it 
lacks the capability to control the risk associated with investing in a riskier 
financial asset. The risk will be allocated to the enterprise which has control 
and the financial capacity to assume the risk associated with the financial 
asset. In the circumstances of example, this would be Company B. 
Company A does not control the investment risk that carries a potential risk 
premium. An assessment may be necessary of the commercial rationality of 
the transaction based on the guidance in Section D.2 taking into account the 
full facts and circumstances of the transaction. 


1.104 Guidance on the relationship between risk assumption in relation 
to the provision of funding and the operational activities for which the funds 
are used is given in paragraphs 6.60-6.64. The concepts reflected in these 
paragraphs are equally applicable to investments in assets other than 
intangibles. 


1.105 A party should always be appropriately compensated for its 
control functions in relation to risk. Usually, the compensation will derive 
from the consequences of being allocated risk, and therefore that party will 
be entitled to receive the upside benefits and to incur the downside costs. In 
circumstances where a party contributes to the control of risk, but does not 
assume the risk, compensation which takes the form of a sharing in the 
potential upside and downside, commensurate with that contribution to 
control, may be appropriate. 


                                                        
3  Company A could potentially be entitled to less than a risk-free return if, for 


example, the transaction is disregarded under Section D.2. 
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1.106 The difference between ex ante and ex post returns discussed in 
particular in Section D of Chapter VI arises in large part from risks 
associated with the uncertainty of future business outcomes. As discussed in 
paragraph 1.78 the ex ante contractual assumption of risk should provide 
clear evidence of a commitment to assume risk prior to the materialisation of 
risk outcomes. Following the steps in this section, the transfer pricing 
analysis will determine the accurate delineation of the transaction with 
respect to risk, including the risk associated with unanticipated returns. A 
party which, under these steps, does not assume the risk, nor contributes to 
the control of that risk, will not be entitled to unanticipated profits (or 
required to bear unanticipated losses) arising from that risk. In the 
circumstances of Example 3 (see paragraph 1.85), this would mean that 
neither unanticipated profits nor unanticipated losses will be allocated to 
Company A. Accordingly, if the asset in Example 3 were unexpectedly 
destroyed, resulting in an unanticipated loss, that loss would be allocated for 
transfer pricing purposes to the company or companies that control the 
investment risk, contribute to the control of that risk and have the financial 
capacity to assume that risk, and that would be entitled to unanticipated 
profits or losses with respect to the asset. That company or companies would 
be required to compensate Company A for the return to which it is entitled 
as described in paragraph 1.103. 


D.1.3. Characteristics of property or services 
1.107 Differences in the specific characteristics of property or services 
often account, at least in part, for differences in their value in the open 
market. Therefore, comparisons of these features may be useful in 
delineating the transaction and in determining the comparability of 
controlled and uncontrolled transactions. Characteristics that may be 
important to consider include the following: in the case of transfers of 
tangible property, the physical features of the property, its quality and 
reliability, and the availability and volume of supply; in the case of the 
provision of services, the nature and extent of the services; and in the case of 
intangible property, the form of transaction (e.g. licensing or sale), the type 
of property (e.g. patent, trademark, or know-how), the duration and degree 
of protection, and the anticipated benefits from the use of the property. For 
further discussion of some of the specific features of intangibles that may 
prove important in a comparability analysis involving transfers of 
intangibles or rights in intangibles, see Section D.2.1 of Chapter VI. 


1.108 Depending on the transfer pricing method, this factor must be 
given more or less weight. Among the methods described at Chapter II of 
these Guidelines, the requirement for comparability of property or services 
is the strictest for the comparable uncontrolled price method. Under the 
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comparable uncontrolled price method, any material difference in the 
characteristics of property or services can have an effect on the price and 
would require an appropriate adjustment to be considered (see in particular 
paragraph 2.16). Under the resale price method and cost plus method, some 
differences in the characteristics of property or services are less likely to 
have a material effect on the gross profit margin or mark-up on costs (see in 
particular paragraphs 2.29 and 2.47). Differences in the characteristics of 
property or services are also less sensitive in the case of the transactional 
profit methods than in the case of traditional transaction methods (see in 
particular paragraph 2.75). This however does not mean that the question of 
comparability in characteristics of property or services can be ignored when 
applying transactional profit methods, because it may be that product 
differences entail or reflect different functions performed, assets used and/or 
risks assumed by the tested party. See paragraphs 3.18-3.19 for a discussion 
of the notion of tested party. 


1.109 In practice, it has been observed that comparability analyses for 
methods based on gross or net profit indicators often put more emphasis on 
functional similarities than on product similarities. Depending on the facts 
and circumstances of the case, it may be acceptable to broaden the scope of 
the comparability analysis to include uncontrolled transactions involving 
products that are different, but where similar functions are undertaken. 
However, the acceptance of such an approach depends on the effects that the 
product differences have on the reliability of the comparison and on whether 
or not more reliable data are available. Before broadening the search to 
include a larger number of potentially comparable uncontrolled transactions 
based on similar functions being undertaken, thought should be given to 
whether such transactions are likely to offer reliable comparables for the 
controlled transaction. 


D.1.4. Economic circumstances 
1.110 Arm’s length prices may vary across different markets even for 
transactions involving the same property or services; therefore, to achieve 
comparability requires that the markets in which the independent and 
associated enterprises operate do not have differences that have a material 
effect on price or that appropriate adjustments can be made. As a first step, it 
is essential to identify the relevant market or markets taking account of 
available substitute goods or services. Economic circumstances that may be 
relevant to determining market comparability include the geographic 
location; the size of the markets; the extent of competition in the markets 
and the relative competitive positions of the buyers and sellers; the 
availability (risk thereof) of substitute goods and services; the levels of 
supply and demand in the market as a whole and in particular regions, if 
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relevant; consumer purchasing power; the nature and extent of government 
regulation of the market; costs of production, including the costs of land, 
labour, and capital; transport costs; the level of the market (e.g. retail or 
wholesale); the date and time of transactions; and so forth. The facts and 
circumstances of the particular case will determine whether differences in 
economic circumstances have a material effect on price and whether 
reasonably accurate adjustments can be made to eliminate the effects of such 
differences. More detailed guidance on the importance in a comparability 
analysis of the features of local markets, especially local market features that 
give rise to location savings, is provided in Section D.6 of this chapter. 


1.111 The existence of a cycle (e.g. economic, business, or product 
cycle) is one of the economic circumstances that should be identified. See 
paragraph 3.77 in relation to the use of multiple year data where there are 
cycles. 


1.112 The geographic market is another economic circumstance that 
should be identified. The identification of the relevant market is a factual 
question. For a number of industries, large regional markets encompassing 
more than one country may prove to be reasonably homogeneous, while for 
others, differences among domestic markets (or even within domestic 
markets) are very significant. 


1.113 In cases where similar controlled transactions are carried out by an 
MNE group in several countries and where the economic circumstances in 
these countries are in effect reasonably homogeneous, it may be appropriate 
for this MNE group to rely on a multiple-country comparability analysis to 
support its transfer pricing policy towards this group of countries. But there 
are also numerous situations where an MNE group offers significantly 
different ranges of products or services in each country, and/or performs 
significantly different functions in each of these countries (using 
significantly different assets and assuming significantly different risks), 
and/or where its business strategies and/or economic circumstances are 
found to be significantly different. In these latter situations, the recourse to a 
multiple-country approach may reduce reliability. 


D.1.5. Business strategies 
1.114 Business strategies must also be examined in delineating the 
transaction and in determining comparability for transfer pricing purposes. 
Business strategies would take into account many aspects of an enterprise, 
such as innovation and new product development, degree of diversification, 
risk aversion, assessment of political changes, input of existing and planned 
labour laws, duration of arrangements, and other factors bearing upon the 
daily conduct of business. Such business strategies may need to be taken 
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into account when determining the comparability of controlled and 
uncontrolled transactions and enterprises. 


1.115 Business strategies also could include market penetration 
schemes. A taxpayer seeking to penetrate a market or to increase its market 
share might temporarily charge a price for its product that is lower than the 
price charged for otherwise comparable products in the same market. 
Furthermore, a taxpayer seeking to enter a new market or expand (or 
defend) its market share might temporarily incur higher costs (e.g. due to 
start-up costs or increased marketing efforts) and hence achieve lower profit 
levels than other taxpayers operating in the same market. 


1.116 Timing issues can pose particular problems for tax administrations 
when evaluating whether a taxpayer is following a business strategy that 
distinguishes it from potential comparables. Some business strategies, such 
as those involving market penetration or expansion of market share, involve 
reductions in the taxpayer’s current profits in anticipation of increased future 
profits. If in the future those increased profits fail to materialise because the 
purported business strategy was not actually followed by the taxpayer, the 
appropriate transfer pricing outcome would likely require a transfer pricing 
adjustment. However legal constraints may prevent re-examination of earlier 
tax years by the tax administrations. At least in part for this reason, tax 
administrations may wish to subject the issue of business strategies to 
particular scrutiny. 


1.117 When evaluating whether a taxpayer was following a business 
strategy that temporarily decreased profits in return for higher long-run 
profits, several factors should be considered. Tax administrations should 
examine the conduct of the parties to determine if it is consistent with the 
purported business strategy. For example, if a manufacturer charges its 
associated distributor a below-market price as part of a market penetration 
strategy, the cost savings to the distributor may be reflected in the price 
charged to the distributor’s customers or in greater market penetration 
expenses incurred by the distributor. A market penetration strategy of an 
MNE group could be put in place either by the manufacturer or by the 
distributor acting separately from the manufacturer (and the resulting cost 
borne by either of them), or by both of them acting in a co-ordinated 
manner. Furthermore, unusually intensive marketing and advertising efforts 
would often accompany a market penetration or market share expansion 
strategy. Another factor to consider is whether the nature of the relationship 
between the parties to the controlled transaction would be consistent with 
the taxpayer bearing the costs of the business strategy. For example, in 
arm’s length transactions a company acting solely as a sales agent with little 
or no responsibility for long-term market development would generally not 
bear the costs of a market penetration strategy. Where a company has 
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undertaken market development activities at its own risk and enhances the 
value of a product through a trademark or trade name or increases goodwill 
associated with the product, this situation should be reflected in the analysis 
of functions for the purposes of establishing comparability. 


1.118 An additional consideration is whether there is a plausible 
expectation that following the business strategy will produce a return 
sufficient to justify its costs within a period of time that would be acceptable 
in an arm’s length arrangement. It is recognised that a business strategy such 
as market penetration may fail, and the failure does not of itself allow the 
strategy to be ignored for transfer pricing purposes. However, if such an 
expected outcome was implausible at the time of the transaction, or if the 
business strategy is unsuccessful but nonetheless is continued beyond what 
an independent enterprise would accept, the arm’s length nature of the 
business strategy may be doubtful and may warrant a transfer pricing 
adjustment. In determining what period of time an independent enterprise 
would accept, tax administrations may wish to consider evidence of the 
commercial strategies evident in the country in which the business strategy 
is being pursued. In the end, however, the most important consideration is 
whether the strategy in question could plausibly be expected to prove 
profitable within the foreseeable future (while recognising that the strategy 
might fail), and that a party operating at arm’s length would have been 
prepared to sacrifice profitability for a similar period under such economic 
circumstances and competitive conditions. 


D.2. Recognition of the accurately delineated transaction 


1.119 Following the guidance in the previous section, the transfer 
pricing analysis will have identified the substance of the commercial or 
financial relations between the parties, and will have accurately delineated 
the actual transaction by analysing the economically relevant characteristics. 


1.120 In performing the analysis, the actual transaction between the 
parties will have been deduced from written contracts and the conduct of the 
parties. Formal conditions recognised in contracts will have been clarified 
and supplemented by analysis of the conduct of the parties and the other 
economically relevant characteristics of the transaction (see Section D.1.1). 
Where the characteristics of the transaction that are economically significant 
are inconsistent with the written contract, then the actual transaction will 
have been delineated in accordance with the characteristics of the 
transaction reflected in the conduct of the parties. Contractual risk 
assumption and actual conduct with respect to risk assumption will have 
been examined taking into account control over the risk (as defined in 
paragraphs 1.65-1.68) and the financial capacity to assume risk (as defined 
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in paragraph 1.64), and consequently, risks assumed under the contract may 
have been allocated in accordance with the conduct of the parties and the 
other facts on the basis of steps 4 and 5 of the process for analysing risk in a 
controlled transaction as reflected in Sections D.1.2.1.4 and D.1.2.1.5. 
Therefore, the analysis will have set out the factual substance of the 
commercial or financial relations between the parties and accurately 
delineated the actual transaction. 


1.121 Every effort should be made to determine pricing for the actual 
transaction as accurately delineated under the arm’s length principle. The 
various tools and methods available to tax administrations and taxpayers to 
do so are set out in the following chapters of these Guidelines. A tax 
administration should not disregard the actual transaction or substitute other 
transactions for it unless the exceptional circumstances described in the 
following paragraphs 1.122-1.125 apply. 


1.122 This section sets out circumstances in which the transaction 
between the parties as accurately delineated can be disregarded for transfer 
pricing purposes. Because non-recognition can be contentious and a source 
of double taxation, every effort should be made to determine the actual 
nature of the transaction and apply arm’s length pricing to the accurately 
delineated transaction, and to ensure that non-recognition is not used simply 
because determining an arm’s length price is difficult. Where the same 
transaction can be seen between independent parties in comparable 
circumstances (i.e. where all economically relevant characteristics are the 
same as those under which the tested transaction occurs other than that the 
parties are associated enterprises) non-recognition would not apply. 
Importantly, the mere fact that the transaction may not be seen between 
independent parties does not mean that it should not be recognised. 
Associated enterprises may have the ability to enter into a much greater 
variety of arrangements than can independent enterprises, and may conclude 
transactions of a specific nature that are not encountered, or are only very 
rarely encountered, between independent parties, and may do so for sound 
business reasons. The transaction as accurately delineated may be 
disregarded, and if appropriate, replaced by an alternative transaction, where 
the arrangements made in relation to the transaction, viewed in their totality, 
differ from those which would have been adopted by independent 
enterprises behaving in a commercially rational manner in comparable 
circumstances, thereby preventing determination of a price that would be 
acceptable to both of the parties taking into account their respective 
perspectives and the options realistically available to each of them at the 
time of entering into the transaction. It is also a relevant pointer to consider 
whether the MNE group as a whole is left worse off on a pre-tax basis since 
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this may be an indicator that the transaction viewed in its entirety lacks the 
commercial rationality of arrangements between unrelated parties. 


1.123 The key question in the analysis is whether the actual transaction 
possesses the commercial rationality of arrangements that would be agreed 
between unrelated parties under comparable economic circumstances, not 
whether the same transaction can be observed between independent parties. 
The non-recognition of a transaction that possesses the commercial 
rationality of an arm’s length arrangement is not an appropriate application 
of the arm’s length principle. Restructuring of legitimate business 
transactions would be a wholly arbitrary exercise the inequity of which 
could be compounded by double taxation created where the other tax 
administration does not share the same views as to how the transaction 
should be structured. It should again be noted that the mere fact that the 
transaction may not be seen between independent parties does not mean that 
it does not have characteristics of an arm’s length arrangement. 


1.124 The structure that for transfer pricing purposes, replaces that 
actually adopted by the taxpayers should comport as closely as possible with 
the facts of the actual transaction undertaken whilst achieving a 
commercially rational expected result that would have enabled the parties to 
come to a price acceptable to both of them at the time the arrangement was 
entered into. 


1.125 The criterion for non-recognition may be illustrated by the 
following examples. 


Example 1 


1.126 Company S1 carries on a manufacturing business that involves 
holding substantial inventory and a significant investment in plant and 
machinery. It owns commercial property situated in an area prone to 
increasingly frequent flooding in recent years. Third-party insurers 
experience significant uncertainty over the exposure to large claims, with 
the result that there is no active market for the insurance of properties in the 
area. Company S2, an associated enterprise, provides insurance to 
Company S1, and an annual premium representing 80% of the value of the 
inventory, property and contents is paid by Company S1. In this example S1 
has entered into a commercially irrational transaction since there is no 
market for insurance given the likelihood of significant claims, and either 
relocation or not insuring may be more attractive realistic alternatives. Since 
the transaction is commercially irrational, there is not a price that is 
acceptable to both S1 and S2 from their individual perspectives. 


1.127 Under the guidance in this section, the transaction should not be 
recognised. S1 is treated as not purchasing insurance and its profits are not 
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reduced by the payment to S2; S2 is treated as not issuing insurance and 
therefore not being liable for any claim. 


Example 2 


1.128 Company S1 conducts research activities to develop intangibles 
that it uses to create new products that it can produce and sell. It agrees to 
transfer to an associated company, Company S2, unlimited rights to all 
future intangibles which may arise from its future work over a period of 
twenty years for a lump sum payment. The arrangement is commercially 
irrational for both parties since neither Company S1 nor Company S2 has 
any reliable means to determine whether the payment reflects an appropriate 
valuation, both because it is uncertain what range of development activities 
Company S1 might conduct over the period and also because valuing the 
potential outcomes would be entirely speculative. Under the guidance in this 
section, the structure of the arrangement adopted by the taxpayer, including 
the form of payment, should be modified for the purposes of the transfer 
pricing analysis. The replacement structure should be guided by the 
economically relevant characteristics, including the functions performed, 
assets used, and risks assumed, of the commercial or financial relations of 
the associated enterprises. Those facts would narrow the range of potential 
replacement structures to the structure most consistent with the facts of the 
case (for example, depending on those facts the arrangement could be recast 
as the provision of financing by Company S2, or as the provision of research 
services by Company S1, or, if specific intangibles can be identified, as a 
licence with contingent payments terms for the development of those 
specific intangibles, taking into account the guidance on hard-to-value 
intangibles as appropriate). 


D.3. Losses 


1.129 When an associated enterprise consistently realizes losses while 
the MNE group as a whole is profitable, the facts could trigger some special 
scrutiny of transfer pricing issues. Of course, associated enterprises, like 
independent enterprises, can sustain genuine losses, whether due to heavy 
start-up costs, unfavourable economic conditions, inefficiencies, or other 
legitimate business reasons. However, an independent enterprise would not 
be prepared to tolerate losses that continue indefinitely. An independent 
enterprise that experiences recurring losses will eventually cease to 
undertake business on such terms. In contrast, an associated enterprise that 
realizes losses may remain in business if the business is beneficial to the 
MNE group as a whole. 


1.130 The fact that there is an enterprise making losses that is doing 
business with profitable members of its MNE group may suggest to the 
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taxpayers or tax administrations that the transfer pricing should be 
examined. The loss enterprise may not be receiving adequate compensation 
from the MNE group of which it is a part in relation to the benefits derived 
from its activities. For example, an MNE group may need to produce a full 
range of products and/or services in order to remain competitive and realize 
an overall profit, but some of the individual product lines may regularly lose 
revenue. One member of the MNE group might realize consistent losses 
because it produces all the loss-making products while other members 
produce the profit-making products. An independent enterprise would 
perform such a service only if it were compensated by an adequate service 
charge. Therefore, one way to approach this type of transfer pricing problem 
would be to deem the loss enterprise to receive the same type of service 
charge that an independent enterprise would receive under the arm’s length 
principle. 


1.131 A factor to consider in analysing losses is that business strategies 
may differ from MNE group to MNE group due to a variety of historic, 
economic, and cultural reasons. Recurring losses for a reasonable period 
may be justified in some cases by a business strategy to set especially low 
prices to achieve market penetration. For example, a producer may lower the 
prices of its goods, even to the extent of temporarily incurring losses, in 
order to enter new markets, to increase its share of an existing market, to 
introduce new products or services, or to discourage potential competitors. 
However, especially low prices should be expected for a limited period only, 
with the specific object of improving profits in the longer term. If the pricing 
strategy continues beyond a reasonable period, a transfer pricing adjustment 
may be appropriate, particularly where comparable data over several years 
show that the losses have been incurred for a period longer than that 
affecting comparable independent enterprises. Further, tax administrations 
should not accept especially low prices (e.g. pricing at marginal cost in a 
situation of underemployed production capacities) as arm’s length prices 
unless independent enterprises could be expected to have determined prices 
in a comparable manner. 


D.4. The effect of government policies 


1.132 There are some circumstances in which a taxpayer will consider 
that an arm’s length price must be adjusted to account for government 
interventions such as price controls (even price cuts), interest rate controls, 
controls over payments for services or management fees, controls over the 
payment of royalties, subsidies to particular sectors, exchange control, anti-
dumping duties, or exchange rate policy. As a general rule, these 
government interventions should be treated as conditions of the market in 
the particular country, and in the ordinary course they should be taken into 
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account in evaluating the taxpayer’s transfer price in that market. The 
question then presented is whether in light of these conditions the 
transactions undertaken by the controlled parties are consistent with 
transactions between independent enterprises. 


1.133 One issue that arises is determining the stage at which a price 
control affects the price of a product or service. Often the direct impact will 
be on the final price to the consumer, but there may nonetheless be an 
impact on prices paid at prior stages in the supply of goods to the market. 
MNEs in practice may make no adjustment in their transfer prices to take 
account of such controls, leaving the final seller to suffer any limitation on 
profit that may occur, or they may charge prices that share the burden in 
some way between the final seller and the intermediate supplier. It should be 
considered whether or not an independent supplier would share in the costs 
of the price controls and whether an independent enterprise would seek 
alternative product lines and business opportunities. In this regard, it is 
unlikely that an independent enterprise would be prepared to produce, 
distribute, or otherwise provide products or services on terms that allowed it 
no profit. Nevertheless, it is quite obvious that a country with price controls 
must take into account that those price controls will affect the profits that 
can be realised by enterprises selling goods subject to those controls. 


1.134 A special problem arises when a country prevents or “blocks” the 
payment of an amount which is owed by one associated enterprise to another 
or which in an arm’s length arrangement would be charged by one 
associated enterprise to another. For example, exchange controls may 
effectively prevent an associated enterprise from transferring interest 
payments abroad on a loan made by another associated enterprise located in 
a different country. This circumstance may be treated differently by the two 
countries involved: the country of the borrower may or may not regard the 
untransferred interest as having been paid, and the country of the lender may 
or may not treat the lender as having received the interest. As a general rule, 
where the government intervention applies equally to transactions between 
associated enterprises and transactions between independent enterprises 
(both in law and in fact), the approach to this problem where it occurs 
between associated enterprises should be the same for tax purposes as that 
adopted for transactions between independent enterprises. Where the 
government intervention applies only to transactions between associated 
enterprises, there is no simple solution to the problem. Perhaps one way to 
deal with the issue is to apply the arm’s length principle viewing the 
intervention as a condition affecting the terms of the transaction. Treaties 
may specifically address the approaches available to the treaty partners 
where such circumstances exist. 
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1.135 A difficulty with this analysis is that often independent enterprises 
simply would not enter into a transaction in which payments were blocked. 
An independent enterprise might find itself in such an arrangement from 
time to time, most likely because the government interventions were 
imposed subsequent to the time that the arrangement began. But it seems 
unlikely that an independent enterprise would willingly subject itself to a 
substantial risk of non-payment for products or services rendered by 
entering into an arrangement when severe government interventions already 
existed unless the profit projections or anticipated return from the 
independent enterprise’s proposed business strategy are sufficient to yield it 
an acceptable rate of return notwithstanding the existence of the government 
intervention that may affect payment. 


1.136 Because independent enterprises might not engage in a transaction 
subject to government interventions, it is unclear how the arm’s length 
principle should apply. One possibility is to treat the payment as having 
been made between the associated enterprises, on the assumption that an 
independent enterprise in a similar circumstance would have insisted on 
payment by some other means. This approach would treat the party to whom 
the blocked payment is owed as performing a service for the MNE group. 
An alternative approach that may be available in some countries would be to 
defer both the income and the relevant expenses of the taxpayer. In other 
words, the party to whom this blocked payment was due would not be 
allowed to deduct expenses, such as additional financing costs, until the 
blocked payment was made. The concern of tax administrations in these 
situations is mainly their respective tax bases. If an associated enterprise 
claims a deduction in its tax computations for a blocked payment, then there 
should be corresponding income to the other party. In any case, a taxpayer 
should not be permitted to treat blocked payments due from an associated 
enterprise differently from blocked payments due from an independent 
enterprise. 


D.5. Use of customs valuations 


1.137 The arm’s length principle is applied, broadly speaking, by many 
customs administrations as a principle of comparison between the value 
attributable to goods imported by associated enterprises, which may be 
affected by the special relationship between them, and the value for similar 
goods imported by independent enterprises. Valuation methods for customs 
purposes however may not be aligned with the OECD’s recognised transfer 
pricing methods. That being said, customs valuations may be useful to tax 
administrations in evaluating the arm’s length character of a controlled 
transaction transfer price and vice versa. In particular, customs officials may 
have contemporaneous information regarding the transaction that could be 
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relevant for transfer pricing purposes, especially if prepared by the taxpayer, 
while tax authorities may have transfer pricing documentation which 
provides detailed information on the circumstances of the transaction. 


1.138 Taxpayers may have competing incentives in setting values for 
customs and tax purposes. In general, a taxpayer importing goods may be 
interested in setting a low price for the transaction for customs purposes so 
that the customs duty imposed will be low. (There could be similar 
considerations arising with respect to value added taxes, sales taxes, and 
excise taxes.) For tax purposes, however, a higher price paid for those same 
goods would increase the deductible costs in the importing country 
(although this would also increase the sales revenue of the seller in the 
country of export). Cooperation between income tax and customs 
administrations within a country in evaluating transfer prices is becoming 
more common and this should help to reduce the number of cases where 
customs valuations are found unacceptable for tax purposes or vice versa. 
Greater cooperation in the area of exchange of information would be 
particularly useful, and should not be difficult to achieve in countries that 
already have integrated administrations for income taxes and customs duties. 
Countries that have separate administrations may wish to consider 
modifying the exchange of information rules so that the information can 
flow more easily between the different administrations. 


D.6. Location savings and other local market features 


1.139 Paragraphs 1.110, 1.112 and 6.120 indicate that features of the 
geographic market in which business operations occur can affect 
comparability and arm’s length prices. Difficult issues can arise in 
evaluating differences between geographic markets and in determining 
appropriate comparability adjustments. Such issues may arise in connection 
with the consideration of cost savings attributable to operating in a particular 
market. Such savings are sometimes referred to as location savings. In other 
situations comparability issues can arise in connection with the 
consideration of local market advantages or disadvantages that may not be 
directly related to location savings. 


D.6.1. Location savings 
1.140 Paragraphs 9.126 - 9.131 discuss the treatment of location savings 
in the context of a business restructuring. The principles described in those 
paragraphs apply generally to all situations where location savings are 
present, not just in the case of a business restructuring. 
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1.141 Pursuant to the guidance in paragraphs 9.126 – 9.131, in 
determining how location savings are to be shared between two or more 
associated enterprises, it is necessary to consider (i) whether location 
savings exist; (ii) the amount of any location savings; (iii) the extent to 
which location savings are either retained by a member or members of the 
MNE group or are passed on to independent customers or suppliers; and 
(iv) where location savings are not fully passed on to independent customers 
or suppliers, the manner in which independent enterprises operating under 
similar circumstances would allocate any retained net location savings. 


1.142 Where the functional analysis shows that location savings exist 
that are not passed on to customers or suppliers, and where comparable 
entities and transactions in the local market can be identified, those local 
market comparables will provide the most reliable indication regarding how 
the net location savings should be allocated amongst two or more associated 
enterprises. Thus, where reliable local market comparables are available and 
can be used to identify arm’s length prices, specific comparability 
adjustments for location savings should not be required. 


1.143 When reliable local market comparables are not present, 
determinations regarding the existence and allocation of location savings 
among members of an MNE group, and any comparability adjustments 
required to take into account location savings, should be based on an 
analysis of all of the relevant facts and circumstances, including the 
functions performed, risks assumed, and assets used of the relevant 
associated enterprises, in the manner described in paragraphs 9.126 - 9.131. 


D.6.2. Other local market features 
1.144 Features of the local market in which business operations occur 
may affect the arm’s length price with respect to transactions between 
associated enterprises. While some such features may give rise to location 
savings, others may give rise to comparability concerns not directly related 
to such savings. For example, the comparability and functional analysis 
conducted in connection with a particular matter may suggest that the 
relevant characteristics of the geographic market in which products are 
manufactured or sold, the purchasing power and product preferences of 
households in that market, whether the market is expanding or contracting, 
the degree of competition in the market and other similar factors affect 
prices and margins that can be realised in the market. Similarly, the 
comparability and functional analysis conducted in connection with a 
particular matter may suggest that the relative availability of local country 
infrastructure, the relative availability of a pool of trained or educated 
workers, proximity to profitable markets, and similar features in a 
geographic market where business operations occur create market 
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advantages or disadvantages that should be taken into account. Appropriate 
comparability adjustments should be made to account for such factors where 
reliable adjustments that will improve comparability can be identified. 


1.145 In assessing whether comparability adjustments for such local 
market features are required, the most reliable approach will be to refer to 
data regarding comparable uncontrolled transactions in that geographic 
market between independent enterprises performing similar functions, 
assuming similar risks, and using similar assets. Such transactions are 
carried out under the same market conditions as the controlled transaction, 
and, accordingly, where comparable transactions in the local market can be 
identified, specific adjustments for features of the local market should not be 
required. 


1.146 In situations where reasonably reliable local market comparables 
cannot be identified, the determination of appropriate comparability 
adjustments for features of the local market should consider all of the 
relevant facts and circumstances. As with location savings, in each case 
where reliable local market comparables cannot be identified, it is necessary 
to consider (i) whether a market advantage or disadvantage exists, (ii) the 
amount of any increase or decrease in revenues, costs or profits, vis-à-vis 
those of identified comparables from other markets, that are attributable to 
the local market advantage or disadvantage, (iii) the degree to which 
benefits or burdens of local market features are passed on to independent 
customers or suppliers, and (iv) where benefits or burdens attributable to 
local market features exist and are not fully passed on to independent 
customers or suppliers, the manner in which independent enterprises 
operating under similar circumstances would allocate such net benefits or 
burdens between them. 


1.147 The need for comparability adjustments related to features of the 
local market in cases where reasonably reliable local market comparables 
cannot be identified may arise in several different contexts. In some 
circumstances, market advantages or disadvantages may affect arm’s length 
prices of goods transferred or services provided between associated 
enterprises. 


1.148 In other circumstances, a business restructuring or the transfer of 
intangibles between associated enterprises may make it possible for one 
party to the transaction to gain the benefit of local market advantages or 
require that party to assume the burden of local market disadvantages in a 
manner that would not have been possible in the absence of the business 
restructuring or transfer of the intangibles. In such circumstances, the 
anticipated existence of local market advantages and disadvantages may 
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affect the arm’s length price paid in connection with the business 
restructuring or intangible transfer. 


1.149 In conducting a transfer pricing analysis it is important to 
distinguish between features of the local market, which are not intangibles, 
and any contractual rights, government licences, or know-how necessary to 
exploit that market, which may be intangibles. Depending on the 
circumstances, these types of intangibles may have substantial value that 
should be taken into account in a transfer pricing analysis in the manner 
described in Chapter VI, including the guidance on rewarding entities for 
functions, assets and risks associated with the development of intangibles 
contained in Section B of Chapter VI. In some circumstances, contractual 
rights and government licences may limit access of competitors to a 
particular market and may therefore affect the manner in which the 
economic consequences of local market features are shared between parties 
to a particular transaction. In other circumstances, contractual rights or 
government licences to access a market may be available to many or all 
potential market entrants with little restriction. 


1.150 For example, a country may require a regulatory licence to be 
issued as a pre-condition for conducting an investment management 
business in the country and may restrict the number of foreign-owned firms 
to which such licences are granted. The comparability and functional 
analysis may indicate that qualifying for such a licence requires 
demonstrating to appropriate government authorities that the service 
provider has appropriate levels of experience and capital to conduct such a 
business in a reputable fashion. The market to which such a licence relates 
may also be one with unique features. It may, for example be a market 
where the structure of pension and insurance arrangements gives rise to 
large cash pools, a need to diversify investments internationally, and a 
resulting high demand for quality investment management services and 
knowledge of foreign financial markets that can make the provision of such 
services highly lucrative. The comparability analysis may further suggest 
that those features of the local market may affect the price that can be 
charged for certain types of investment management services and the profit 
margins that may be earned from providing such services. Under these 
circumstances, the intangible in question (i.e. the regulatory licence to 
provide investment management services) may allow the party or parties 
holding the licence to extract a greater share of the benefits of operating in 
the local market, including the benefits provided by unique features of that 
market, than would be the case in the absence of the licensing requirement. 
However, in assessing the impact of the regulatory licence, it may be 
important in a particular case to consider the contributions of both the local 
group member in the local market and other group members outside the 
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local market in supplying the capabilities necessary to obtain the licence, as 
described in Section B of Chapter VI. 


1.151 In a different circumstance, the comparability and functional 
analysis may suggest that a government issued business licence is necessary 
as a pre-condition for providing a particular service in a geographic market. 
However, it may be the case that such licences are readily available to any 
qualified applicant and do not have the effect of restricting the number of 
competitors in the market. Under such circumstances, the licence 
requirement may not present a material barrier to entry, and possession of 
such a licence may not have any discernible impact on the manner in which 
the benefits of operating in the local market are shared between independent 
enterprises. 


D.7. Assembled workforce 


1.152 Some businesses are successful in assembling a uniquely qualified 
or experienced cadre of employees. The existence of such an employee 
group may affect the arm’s length price for services provided by the 
employee group or the efficiency with which services are provided or goods 
produced by the enterprise. Such factors should ordinarily be taken into 
account in a transfer pricing comparability analysis. Where it is possible to 
determine the benefits or detriments of a unique assembled workforce vis-à-
vis the workforce of enterprises engaging in potentially comparable 
transactions, comparability adjustments may be made to reflect the impact 
of the assembled workforce on arm’s length prices for goods or services. 


1.153 In some business restructuring and similar transactions, it may be 
the case that an assembled workforce is transferred from one associated 
enterprise to another as part of the transaction. In such circumstances, it may 
well be that the transfer of the assembled workforce along with other 
transferred assets of the business will save the transferee the time and 
expense of hiring and training a new workforce. Depending on the transfer 
pricing methods used to evaluate the overall transaction, it may be 
appropriate in such cases to reflect such time and expense savings in the 
form of comparability adjustments to the arm’s length price otherwise 
charged with respect to the transferred assets. In other situations, the transfer 
of the assembled workforce may result in limitations on the transferee’s 
flexibility in structuring business operations and create potential liabilities if 
workers are terminated. In such cases it may be appropriate for the 
compensation paid in connection with the restructuring to reflect the 
potential future liabilities and limitations. 


1.154 The foregoing paragraph is not intended to suggest that transfers 
or secondments of individual employees between members of an MNE 
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group should be separately compensated as a general matter. In many 
instances the transfer of individual employees between associated 
enterprises will not give rise to a need for compensation. Where employees 
are seconded (i.e. they remain on the transferor’s payroll but work for the 
transferee), in many cases the appropriate arm’s length compensation for the 
services of the seconded employees in question will be the only payment 
required. 


1.155 It should be noted, however, that in some situations, the transfer or 
secondment of one or more employees may, depending on the facts and 
circumstances, result in the transfer of valuable know-how or other 
intangibles from one associated enterprise to another. For example, an 
employee of Company A seconded to Company B may have knowledge of a 
secret formula owned by Company A and may make that secret formula 
available to Company B for use in its commercial operations. Similarly, 
employees of Company A seconded to Company B to assist with a factory 
start-up may make Company A manufacturing know-how available to 
Company B for use in its commercial operations. Where such a provision of 
know-how or other intangibles results from the transfer or secondment of 
employees, it should be separately analysed under the provisions of 
Chapter VI and an appropriate price should be paid for the right to use the 
intangibles. 


1.156 Moreover, it should also be noted that access to an assembled 
workforce with particular skills and experience may, in some circumstances, 
enhance the value of transferred intangibles or other assets, even where the 
employees making up the workforce are not transferred. Example 23 in the 
Annex to Chapter VI illustrates one fact pattern where the interaction 
between intangibles and access to an assembled workforce may be important 
in a transfer pricing analysis. 


D.8. MNE group synergies 


1.157 Comparability issues, and the need for comparability adjustments, 
can also arise because of the existence of MNE group synergies. In some 
circumstances, MNE groups and the associated enterprises that comprise 
such groups may benefit from interactions or synergies amongst group 
members that would not generally be available to similarly situated 
independent enterprises. Such group synergies can arise, for example, as a 
result of combined purchasing power or economies of scale, combined and 
integrated computer and communication systems, integrated management, 
elimination of duplication, increased borrowing capacity, and numerous 
similar factors. Such group synergies are often favourable to the group as a 
whole and therefore may heighten the aggregate profits earned by group 
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members, depending on whether expected cost savings are, in fact, realised, 
and on competitive conditions. In other circumstances such synergies may 
be negative, as when the size and scope of corporate operations create 
bureaucratic barriers not faced by smaller and more nimble enterprises, or 
when one portion of the business is forced to work with computer or 
communication systems that are not the most efficient for its business 
because of group wide standards established by the MNE group. 


1.158 Paragraph 7.13 of these Guidelines suggests that an associated 
enterprise should not be considered to receive an intra-group service or be 
required to make any payment when it obtains incidental benefits 
attributable solely to its being part of a larger MNE group. In this context, 
the term incidental refers to benefits arising solely by virtue of group 
affiliation and in the absence of deliberate concerted actions or transactions 
leading to that benefit. The term incidental does not refer to the quantum of 
such benefits or suggest that such benefits must be small or relatively 
insignificant. Consistent with this general view of benefits incidental to 
group membership, when synergistic benefits or burdens of group 
membership arise purely as a result of membership in an MNE group and 
without the deliberate concerted action of group members or the 
performance of any service or other function by group members, such 
synergistic benefits of group membership need not be separately 
compensated or specifically allocated among members of the MNE group. 


1.159 In some circumstances, however, synergistic benefits and burdens 
of group membership may arise because of deliberate concerted group 
actions and may give an MNE group a material, clearly identifiable 
structural advantage or disadvantage in the marketplace over market 
participants that are not part of an MNE group and that are involved in 
comparable transactions. Whether such a structural advantage or 
disadvantage exists, what the nature and source of the synergistic benefit or 
burden may be, and whether the synergistic benefit or burden arises through 
deliberate concerted group actions can only be determined through a 
thorough functional and comparability analysis.4 


                                                        
4  In light of differences in local law, some countries consider a deliberate 


concerted action to always constitute a transaction, while others do not. 
However, the consensus view is that, in either scenario, a deliberate concerted 
action involves one associated enterprise performing functions, using assets, 
or assuming risks for the benefit of one or more other associated enterprises, 
such that arm’s length compensation is required. See, e.g. Example 5 at 
paragraphs 1.170-1.173. 
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1.160 For example, if a group takes affirmative steps to centralise 
purchasing in a single group company to take advantage of volume 
discounts, and that group company resells the items it purchases to other 
group members, a deliberate concerted group action occurs to take 
advantage of group purchasing power. Similarly, if a central purchasing 
manager at the parent company or regional management centre performs a 
service by negotiating a group wide discount with a supplier on the 
condition of achieving minimum group wide purchasing levels, and group 
members then purchase from that supplier and obtain the discount, 
deliberate concerted group action has occurred notwithstanding the absence 
of specific purchase and sale transactions among group members. Where a 
supplier unilaterally offers one member of a group a favourable price in the 
hope of attracting business from other group members, however, no 
deliberate concerted group action would have occurred. 


1.161 Where corporate synergies arising from deliberate concerted 
group actions do provide a member of an MNE group with material 
advantages or burdens not typical of comparable independent companies, it 
is necessary to determine (i) the nature of the advantage or disadvantage, 
(ii) the amount of the benefit or detriment provided, and (iii) how that 
benefit or detriment should be divided among members of the MNE group. 


1.162 If important group synergies exist and can be attributed to 
deliberate concerted group actions, the benefits of such synergies should 
generally be shared by members of the group in proportion to their 
contribution to the creation of the synergy. For example, where members of 
the group take deliberate concerted actions to consolidate purchasing 
activities to take advantage of economies of scale resulting from high 
volume purchasing, the benefits of those large scale purchasing synergies, if 
any exist after an appropriate reward to the party co-ordinating the 
purchasing activities, should typically be shared by the members of the 
group in proportion to their purchase volumes. 


1.163 Comparability adjustments may be warranted to account for group 
synergies. 
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Example 1 


1.164 P is the parent company of an MNE group engaging in a financial 
services business. The strength of the group’s consolidated balance sheet 
makes it possible for P to maintain an AAA credit rating on a consistent 
basis. S is a member of the MNE group engaged in providing the same type 
of financial services as other group members and does so on a large scale in 
an important market. On a stand-alone basis, however, the strength of S’s 
balance sheet would support a credit rating of only Baa. Nevertheless, 
because of S’s membership in the P group, large independent lenders are 
willing to lend to it at interest rates that would be charged to independent 
borrowers with an A rating, i.e. a lower interest rate than would be charged 
if S were an independent entity with its same balance sheet, but a higher 
interest rate than would be available to the parent company of the MNE 
group. 


1.165 Assume that S borrows EUR 50 million from an independent 
lender at the market rate of interest for borrowers with an A credit rating. 
Assume further that S simultaneously borrows EUR 50 million from T, 
another subsidiary of P, with similar characteristics as the independent 
lender, on the same terms and conditions and at the same interest rate 
charged by the independent lender (i.e. an interest rate premised on the 
existence of an A credit rating). Assume further that the independent lender, 
in setting its terms and conditions, was aware of S’s other borrowings 
including the simultaneous loan to S from T. 


1.166 Under these circumstances the interest rate charged on the loan by 
T to S is an arm’s length interest rate because (i) it is the same rate charged 
to S by an independent lender in a comparable transaction; and (ii) no 
payment or comparability adjustment is required for the group synergy 
benefit that gives rise to the ability of S to borrow from independent 
enterprises at an interest rate lower than it could were it not a member of the 
group because the synergistic benefit of being able to borrow arises from S’s 
group membership alone and not from any deliberate concerted action of 
members of the MNE group. 
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Example 25 


1.167 The facts relating to S’s credit standing and borrowing power are 
identical to those in the preceding example. S borrows EUR 50 million from 
Bank A. The functional analysis suggests that Bank A would lend to S at an 
interest rate applicable to A rated borrowers without any formal guarantee. 
However, P agrees to guarantee the loan from Bank A in order to induce 
Bank A to lend at the interest rate that would be available to AAA rated 
borrowers. Under these circumstances, S should be required to pay a 
guarantee fee to P for providing the express guarantee. In calculating an 
arm’s length guarantee fee, the fee should reflect the benefit of raising S’s 
credit standing from A to AAA, not the benefit of raising S’s credit standing 
from Baa to AAA. The enhancement of S’s credit standing from Baa to A is 
attributable to the group synergy derived purely from passive association in 
the group which need not be compensated under the provisions of this 
section. The enhancement of S’s credit standing from A to AAA is 
attributable to a deliberate concerted action, namely the provision of the 
guarantee by P, and should therefore give rise to compensation. 


Example 3 


1.168 Assume that Company A is assigned the role of central purchasing 
manager on behalf of the entire group. It purchases from independent 
suppliers and resells to associated enterprises. Company A, based solely on 
the negotiating leverage provided by the purchasing power of the entire 
group is able to negotiate with a supplier to reduce the price of widgets from 
USD 200 to USD 110. Under these circumstances, the arm’s length price for 
the resale of widgets by Company A to other members of the group would 
not be at or near USD 200. Instead, the arm’s length price would remunerate 
Company A for its services of coordinating purchasing activity. If the 
comparability and functional analysis suggests in this case that in 
comparable uncontrolled transactions involving a comparable volume of 
purchases, comparable coordination services resulted in a service fee based 
on Company A’s costs incurred plus a mark-up equating to a total service 
fee of USD 6 per widget, then the intercompany price for the resale of the 
widgets by Company A would be approximately USD 116. Under these 
circumstances, each member of the group would derive benefits attributable 


                                                        
5  Example 2 should not be viewed as providing comprehensive transfer 


pricing guidance on guarantee fees in respect of financial transactions. 
Further guidance will be provided on transfer pricing for financial 
transactions including identifying the economically relevant characteristics 
for determining arm’s length conditions. This work will be undertaken in 
2016 and 2017. 
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to the group purchasing power of approximately USD 84 per widget. In 
addition, Company A would earn USD 6 per widget purchased by members 
of the group for its service functions. 


Example 4 


1.169 Assume facts similar to those in Example 3, except that instead of 
actually purchasing and reselling the widgets, Company A negotiates the 
discount on behalf of the group and group members subsequently purchase 
the widgets directly from the independent supplier. Under these 
circumstances, assume that the comparability analysis suggests that 
Company A would be entitled to a service fee of USD 5 per widget for the 
coordinating services that it performed on behalf of other group members. 
(The lower assumed service fee in Example 4 as compared to Example 3 
may reflect a lower level of risk in the service provider following from the 
fact that it does not take title to the widgets or hold any inventory.) Group 
members purchasing widgets would retain the benefit of the group 
purchasing discount attributable to their individual purchases after payment 
of the service fee. 


Example 5 


1.170 Assume a multinational group based in Country A, has 
manufacturing subsidiaries in Country B and Country C. Country B has a 
tax rate of 30% and Country C has a tax rate of 10%. The group also 
maintains a shared services centre in Country D. Assume that the 
manufacturing subsidiaries in Country B and Country C each have need of 
5 000 widgets produced by an independent supplier as an input to their 
manufacturing processes. Assume further that the Country D shared services 
company is consistently compensated for its aggregate activities by other 
group members, including the Country B and Country C manufacturing 
affiliates, on a cost plus basis, which, for purposes of this example, is 
assumed to be arm’s length compensation for the level and nature of 
services it provides. 


1.171 The independent supplier sells widgets for USD 10 apiece and 
follows a policy of providing a 5% price discount for bulk purchases of 
widgets in excess of 7 500 units. A purchasing employee in the Country D 
shared services centre approaches the independent supplier and confirms 
that if the Country B and Country C manufacturing affiliates simultaneously 
purchase 5 000 widgets each, a total group purchase of 10 000 widgets, the 
purchase discount will be available with respect to all of the group 
purchases. The independent supplier confirms that it will sell an aggregate 
of 10 000 widgets to the MNE group at a total price of USD 95 000, a 
discount of 5% from the price at which either of the two manufacturing 
affiliates could purchase independently from the supplier. 
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1.172 The purchasing employee at the shared services centre then places 
orders for the required widgets and requests that the supplier invoice the 
Country B manufacturing affiliate for 5 000 widgets at a total price of USD 
50 000 and invoice the Country C manufacturing affiliate for 5 000 widgets 
at a total price of USD 45 000. The supplier complies with this request as it 
will result in the supplier being paid the agreed price of USD 95 000 for the 
total of the 10 000 widgets supplied. 


1.173 Under these circumstances, Country B would be entitled to make 
a transfer pricing adjustment reducing the expenses of the Country B 
manufacturing affiliate by USD 2 500. The transfer pricing adjustment is 
appropriate because the pricing arrangements misallocate the benefit of the 
group synergy associated with volume purchasing of the widgets. The 
adjustment is appropriate notwithstanding the fact that the Country B 
manufacturing affiliate acting alone could not purchase widgets for a price 
less than the USD 50 000 it paid. The deliberate concerted group action in 
arranging the purchase discount provides a basis for the allocation of part of 
the discount to the Country B manufacturing affiliate notwithstanding the 
fact that there is no explicit transaction between the Country B and 
Country C manufacturing affiliates. 
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Chapter II 
 


Transfer Pricing Methods 


Part I: Selection of the transfer pricing method 


A.  Selection of the most appropriate transfer pricing method to the 
circumstances of the case 


2.1 Parts II and III of this chapter respectively describe “traditional 
transaction methods” and “transactional profit methods” that can be used to 
establish whether the conditions imposed in the commercial or financial 
relations between associated enterprises are consistent with the arm's length 
principle. Traditional transaction methods are the comparable uncontrolled 
price method or CUP method, the resale price method, and the cost plus 
method. Transactional profit methods are the transactional net margin 
method and the transactional profit split method.  


2.2 The selection of a transfer pricing method always aims at finding 
the most appropriate method for a particular case. For this purpose, the 
selection process should take account of the respective strengths and 
weaknesses of the OECD recognised methods; the appropriateness of the 
method considered in view of the nature of the controlled transaction, 
determined in particular through a functional analysis; the availability of 
reliable information (in particular on uncontrolled comparables) needed to 
apply the selected method and/or other methods; and the degree of 
comparability between controlled and uncontrolled transactions, including 
the reliability of comparability adjustments that may be needed to eliminate 
material differences between them. No one method is suitable in every 
possible situation, nor is it necessary to prove that a particular method is not 
suitable under the circumstances.  
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2.3 Traditional transaction methods are regarded as the most direct 
means of establishing whether conditions in the commercial and financial 
relations between associated enterprises are arm's length. This is because 
any difference in the price of a controlled transaction from the price in a 
comparable uncontrolled transaction can normally be traced directly to the 
commercial and financial relations made or imposed between the 
enterprises, and the arm’s length conditions can be established by directly 
substituting the price in the comparable uncontrolled transaction for the 
price of the controlled transaction. As a result, where, taking account of the 
criteria described at paragraph 2.2, a traditional transaction method and a 
transactional profit method can be applied in an equally reliable manner, the 
traditional transaction method is preferable to the transactional profit 
method. Moreover, where, taking account of the criteria described at 
paragraph 2.2, the comparable uncontrolled price method (CUP) and another 
transfer pricing method can be applied in an equally reliable manner, the 
CUP method is to be preferred. See paragraphs 2.14-2.26 for a discussion of 
the CUP method. 


2.4 There are situations where transactional profit methods are found 
to be more appropriate than traditional transaction methods. For example, 
cases where each of the parties makes unique and valuable contributions in 
relation to the controlled transaction, or where the parties engage in highly 
integrated activities, may make a transactional profit split more appropriate 
than a one-sided method. As another example, where there is no or limited 
publicly available reliable gross margin information on third parties, 
traditional transaction methods might be difficult to apply in cases other 
than those where there are internal comparables, and a transactional profit 
method might be the most appropriate method in view of the availability of 
information. 


2.5 However, it is not appropriate to apply a transactional profit 
method merely because data concerning uncontrolled transactions are 
difficult to obtain or incomplete in one or more respects. The same criteria 
listed in paragraph 2.2 that were used to reach the initial conclusion that 
none of the traditional transactional methods could be reliably applied under 
the circumstances must be considered again in evaluating the reliability of 
the transactional profit method.  


2.6 Methods that are based on profits can be accepted only insofar as 
they are compatible with Article 9 of the OECD Model Tax Convention, 
especially with regard to comparability. This is achieved by applying the 
methods in a manner that approximates arm’s length pricing. The 
application of the arm’s length principle is generally based on a comparison 
of the price, margin or profits from particular controlled transactions with 
the price, margin or profits from comparable transactions between 
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independent enterprises. In the case of a transactional profit split method, it 
is based on an approximation of the division of profits that independent 
enterprises would have expected to realise from engaging in the 
transaction(s) (see paragraph 2.114). 


2.7 In no case should transactional profit methods be used so as to 
result in over-taxing enterprises mainly because they make profits lower 
than the average, or in under-taxing enterprises that make higher than 
average profits. There is no justification under the arm’s length principle for 
imposing additional tax on enterprises that are less successful than average 
or, conversely, for under-taxing enterprises that are more successful than 
average, when the reason for their success or lack thereof is attributable to 
commercial factors.  


2.8 The guidance at paragraph 2.2 that the selection of a transfer 
pricing method always aims at finding the most appropriate method for each 
particular case does not mean that all the transfer pricing methods should be 
analysed in depth or tested in each case in arriving at the selection of the 
most appropriate method. As a matter of good practice, the selection of the 
most appropriate method and comparables should be evidenced and can be 
part of a typical search process as proposed at paragraph 3.4.  


2.9 Moreover, MNE groups retain the freedom to apply methods not 
described in these Guidelines (hereafter “other methods”) to establish prices 
provided those prices satisfy the arm’s length principle in accordance with 
these Guidelines. Such other methods should however not be used in 
substitution for OECD-recognised methods where the latter are more 
appropriate to the facts and circumstances of the case. In cases where other 
methods are used, their selection should be supported by an explanation of 
why OECD-recognised methods were regarded as less appropriate or non-
workable in the circumstances of the case and of the reason why the selected 
other method was regarded as providing a better solution. A taxpayer should 
maintain and be prepared to provide documentation regarding how its 
transfer prices were established. For a discussion of documentation, see 
Chapter V.  


2.10  The application of a general rule of thumb does not provide an 
adequate substitute for a complete functional and comparability analysis 
conducted under the principles of Chapters I - III. Accordingly, a rule of 
thumb cannot be used to evidence that a price or an apportionment of 
income is arm’s length. 


2.11 It is not possible to provide specific rules that will cover every 
case. Tax administrators should hesitate from making minor or marginal 
adjustments. In general, the parties should attempt to reach a reasonable 
accommodation keeping in mind the imprecision of the various methods and 
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the preference for higher degrees of comparability and a more direct and 
closer relationship to the transaction. It should not be the case that useful 
information, such as might be drawn from uncontrolled transactions that are 
not identical to the controlled transactions, should be dismissed simply 
because some rigid standard of comparability is not fully met. Similarly, 
evidence from enterprises engaged in controlled transactions with associated 
enterprises may be useful in understanding the transaction under review or 
as a pointer to further investigation. Further, any method should be 
permitted where its application is agreeable to the members of the MNE 
group involved with the transaction or transactions to which the 
methodology applies and also to the tax administrations in the jurisdictions 
of all those members.  


B.   Use of more than one method 


2.12 The arm’s length principle does not require the application of 
more than one method for a given transaction (or set of transactions that are 
appropriately aggregated following the standard described at paragraph 3.9), 
and in fact undue reliance on such an approach could create a significant 
burden for taxpayers. Thus, these Guidelines do not require either the tax 
examiner or taxpayer to perform analyses under more than one method. 
While in some cases the selection of a method may not be straightforward 
and more than one method may be initially considered, generally it will be 
possible to select one method that is apt to provide the best estimation of an 
arm’s length price. However, for difficult cases, where no one approach is 
conclusive, a flexible approach would allow the evidence of various 
methods to be used in conjunction. In such cases, an attempt should be made 
to reach a conclusion consistent with the arm’s length principle that is 
satisfactory from a practical viewpoint to all the parties involved, taking into 
account the facts and circumstances of the case, the mix of evidence 
available, and the relative reliability of the various methods under 
consideration. See paragraphs 3.58-3.59 for a discussion of cases where a 
range of figures results from the use of more than one method. 







CHAPTER II: TRANSFER PRICING METHODS – 101 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


Part II: Traditional transaction methods 


A.  Introduction 


2.13 This part provides a detailed description of traditional transaction 
methods that are used to apply the arm's length principle. These methods are 
the comparable uncontrolled price method or CUP method, the resale price 
method, and the cost plus method. 


B.  Comparable uncontrolled price method 


B.1 In general 


2.14 The CUP method compares the price charged for property or 
services transferred in a controlled transaction to the price charged for 
property or services transferred in a comparable uncontrolled transaction in 
comparable circumstances. If there is any difference between the two prices, 
this may indicate that the conditions of the commercial and financial 
relations of the associated enterprises are not arm's length, and that the price 
in the uncontrolled transaction may need to be substituted for the price in the 
controlled transaction. 


2.15 Following the principles in Chapter I, an uncontrolled transaction 
is comparable to a controlled transaction (i.e. it is a comparable uncontrolled 
transaction) for purposes of the CUP method if one of two conditions is met: 
a) none of the differences (if any) between the transactions being compared 
or between the enterprises undertaking those transactions could materially 
affect the price in the open market; or, b) reasonably accurate adjustments 
can be made to eliminate the material effects of such differences. Where it is 
possible to locate comparable uncontrolled transactions, the CUP method is 
the most direct and reliable way to apply the arm's length principle. 
Consequently, in such cases the CUP method is preferable over all other 
methods. 


2.16 It may be difficult to find a transaction between independent 
enterprises that is similar enough to a controlled transaction such that no 
differences have a material effect on price. For example, a minor difference 
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in the property transferred in the controlled and uncontrolled transactions 
could materially affect the price even though the nature of the business 
activities undertaken may be sufficiently similar to generate the same overall 
profit margin. When this is the case, some adjustments will be appropriate. 
As discussed below in paragraph 2.17, the extent and reliability of such 
adjustments will affect the relative reliability of the analysis under the CUP 
method. 


2.17 In considering whether controlled and uncontrolled transactions 
are comparable, regard should be had to the effect on price of broader 
business functions other than just product comparability (i.e. factors relevant 
to determining comparability under Chapter I). Where differences exist 
between the controlled and uncontrolled transactions or between the 
enterprises undertaking those transactions, it may be difficult to determine 
reasonably accurate adjustments to eliminate the effect on price. The 
difficulties that arise in attempting to make reasonably accurate adjustments 
should not routinely preclude the possible application of the CUP method. 
Practical considerations dictate a more flexible approach to enable the CUP 
method to be used and to be supplemented as necessary by other appropriate 
methods, all of which should be evaluated according to their relative 
accuracy. Every effort should be made to adjust the data so that it may be 
used appropriately in a CUP method. As for any method, the relative 
reliability of the CUP method is affected by the degree of accuracy with 
which adjustments can be made to achieve comparability. 


2.18 Subject to the guidance in paragraph 2.2 for selecting the most 
appropriate transfer pricing method in the circumstances of a particular case, 
the CUP method would generally be an appropriate transfer pricing method 
for establishing the arm’s length price for the transfer of commodities 
between associated enterprises. The reference to “commodities” shall be 
understood to encompass physical products for which a quoted price is used 
as a reference by independent parties in the industry to set prices in 
uncontrolled transactions. The term “quoted price” refers to the price of the 
commodity in the relevant period obtained in an international or domestic 
commodity exchange market. In this context, a quoted price also includes 
prices obtained from recognised and transparent price reporting or statistical 
agencies, or from governmental price-setting agencies, where such indexes 
are used as a reference by unrelated parties to determine prices in 
transactions between them. 


2.19 Under the CUP method, the arm’s length price for commodity 
transactions may be determined by reference to comparable uncontrolled 
transactions and by reference to comparable uncontrolled arrangements 
represented by the quoted price. Quoted commodity prices generally reflect 
the agreement between independent buyers and sellers in the market on the 
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price for a specific type and amount of commodity, traded under specific 
conditions at a certain point in time. A relevant factor in determining the 
appropriateness of using the quoted price for a specific commodity is the 
extent to which the quoted price is widely and routinely used in the ordinary 
course of business in the industry to negotiate prices for uncontrolled 
transactions comparable to the controlled transaction. Accordingly, 
depending on the facts and circumstances of each case, quoted prices can be 
considered as a reference for pricing commodity transactions between 
associated enterprises. Taxpayers and tax administrations should be 
consistent in their application of the appropriately selected quoted price. 


2.20 For the CUP method to be reliably applied to commodity 
transactions, the economically relevant characteristics of the controlled 
transaction and the uncontrolled transactions or the uncontrolled 
arrangements represented by the quoted price need to be comparable. For 
commodities, the economically relevant characteristics include, among 
others, the physical features and quality of the commodity; the contractual 
terms of the controlled transaction, such as volumes traded, period of the 
arrangements, the timing and terms of delivery, transportation, insurance, 
and foreign currency terms. For some commodities, certain economically 
relevant characteristics (e.g. prompt delivery) may lead to a premium or a 
discount. If the quoted price is used as a reference for determining the arm’s 
length price or price range, the standardised contracts which stipulate 
specifications on the basis of which commodities are traded on the exchange 
and which result in a quoted price for the commodity may be relevant. 
Where there are differences between the conditions of the controlled 
transaction and the conditions of the uncontrolled transactions or the 
conditions determining the quoted price for the commodity that materially 
affect the price of the commodity transactions being examined, reasonably 
accurate adjustments should be made to ensure that the economically 
relevant characteristics of the transactions are comparable. Contributions 
made in the form of functions performed, assets used and risks assumed by 
other entities in the supply chain should be compensated in accordance with 
the guidance provided in these Guidelines.  


2.21 In order to assist tax administrations in conducting an informed 
examination of the taxpayer’s transfer pricing practices, taxpayers should 
provide reliable evidence and document, as part of their transfer pricing 
documentation, the price-setting policy for commodity transactions, the 
information needed to justify price adjustments based on the comparable 
uncontrolled transactions or comparable uncontrolled arrangements 
represented by the quoted price and any other relevant information, such as 
pricing formulas used, third party end-customer agreements, premia or 
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discounts applied, pricing date, supply chain information, and information 
prepared for non-tax purposes.  


2.22 A particularly relevant factor for commodity transactions 
determined by reference to the quoted price is the pricing date, which refers 
to the specific time, date or time period (e.g. a specified range of dates over 
which an average price is determined) selected by the parties to determine 
the price for commodity transactions. Where the taxpayer can provide 
reliable evidence of the pricing date agreed by the associated enterprises in 
the controlled commodity transaction at the time the transaction was entered 
into (e.g. proposals and acceptances, contracts or registered contracts, or 
other documents setting out the terms of the arrangements may constitute 
reliable evidence) and this is consistent with the actual conduct of the parties 
or with other facts of the case, in accordance with the guidance in Section D 
of Chapter I on accurately delineating the actual transaction, tax 
administrations should determine the price for the commodity transaction by 
reference to the pricing date agreed by the associated enterprises. If the 
pricing date specified in any written agreement between the associated 
enterprises is inconsistent with the actual conduct of the parties or with other 
facts of the case, tax administrations may determine a different pricing date 
consistent with those other facts of the case and what independent 
enterprises would have agreed in comparable circumstances (taking into 
considerations industry practices). When the taxpayer does not provide 
reliable evidence of the pricing date agreed by the associated enterprises in 
the controlled transaction and the tax administration cannot otherwise 
determine a different pricing date under the guidance in Section D of 
Chapter I, tax administrations may deem the pricing date for the commodity 
transaction on the basis of the evidence available to the tax administration; 
this may be the date of shipment as evidenced by the bill of lading or 
equivalent document depending on the means of transport. This would mean 
that the price for the commodities being transacted would be determined by 
reference to the average quoted price on the shipment date, subject to any 
appropriate comparability adjustments based on the information available to 
the tax administration. It would be important to permit resolution of cases of 
double taxation arising from application of the deemed pricing date through 
access to the mutual agreement procedure under the applicable Treaty. 


B.2 Examples of the application of the CUP method 


2.23 The following examples illustrate the application of the CUP 
method, including situations where adjustments may need to be made to 
uncontrolled transactions to make them comparable uncontrolled 
transactions. 
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2.24 The CUP method is a particularly reliable method where an 
independent enterprise sells the same product as is sold between two 
associated enterprises. For example, an independent enterprise sells 
unbranded Colombian coffee beans of a similar type, quality, and quantity 
as those sold between two associated enterprises, assuming that the 
controlled and uncontrolled transactions occur at about the same time, at the 
same stage in the production/distribution chain, and under similar 
conditions. If the only available uncontrolled transaction involved 
unbranded Brazilian coffee beans, it would be appropriate to inquire 
whether the difference in the coffee beans has a material effect on the price. 
For example, it could be asked whether the source of coffee beans 
commands a premium or requires a discount generally in the open market. 
Such information may be obtainable from commodity markets or may be 
deduced from dealer prices. If this difference does have a material effect on 
price, some adjustments would be appropriate. If a reasonably accurate 
adjustment cannot be made, the reliability of the CUP method would be 
reduced, and it might be necessary to select another less direct method 
instead. 


2.25 One illustrative case where adjustments may be required is where 
the circumstances surrounding controlled and uncontrolled sales are 
identical, except for the fact that the controlled sales price is a delivered 
price and the uncontrolled sales are made f.o.b. factory. The differences in 
terms of transportation and insurance generally have a definite and 
reasonably ascertainable effect on price. Therefore, to determine the 
uncontrolled sales price, adjustment should be made to the price for the 
difference in delivery terms. 


2.26 As another example, assume a taxpayer sells 1 000 tons of a 
product for $80 per ton to an associated enterprise in its MNE group, and at 
the same time sells 500 tons of the same product for $100 per ton to an 
independent enterprise. This case requires an evaluation of whether the 
different volumes should result in an adjustment of the transfer price. The 
relevant market should be researched by analysing transactions in similar 
products to determine typical volume discounts. 


C.  Resale price method 


C.1 In general 


2.27 The resale price method begins with the price at which a product 
that has been purchased from an associated enterprise is resold to an 
independent enterprise. This price (the resale price) is then reduced by an 
appropriate gross margin on this price (the “resale price margin”) 
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representing the amount out of which the reseller would seek to cover its 
selling and other operating expenses and, in the light of the functions 
performed (taking into account assets used and risks assumed), make an 
appropriate profit. What is left after subtracting the gross margin can be 
regarded, after adjustment for other costs associated with the purchase of the 
product (e.g. customs duties), as an arm’s length price for the original 
transfer of property between the associated enterprises. This method is 
probably most useful where it is applied to marketing operations. 


2.28 The resale price margin of the reseller in the controlled transaction 
may be determined by reference to the resale price margin that the same 
reseller earns on items purchased and sold in comparable uncontrolled 
transactions (“internal comparable”). Also, the resale price margin earned by 
an independent enterprise in comparable uncontrolled transactions may 
serve as a guide (“external comparable”). Where the reseller is carrying on a 
general brokerage business, the resale price margin may be related to a 
brokerage fee, which is usually calculated as a percentage of the sales price 
of the product sold. The determination of the resale price margin in such a 
case should take into account whether the broker is acting as an agent or a 
principal. 


2.29 Following the principles in Chapter I, an uncontrolled transaction 
is comparable to a controlled transaction (i.e. it is a comparable uncontrolled 
transaction) for purposes of the resale price method if one of two conditions 
is met: a) none of the differences (if any) between the transactions being 
compared or between the enterprises undertaking those transactions could 
materially affect the resale price margin in the open market; or, b) 
reasonably accurate adjustments can be made to eliminate the material 
effects of such differences. In making comparisons for purposes of the resale 
price method, fewer adjustments are normally needed to account for product 
differences than under the CUP method, because minor product differences 
are less likely to have as material an effect on profit margins as they do on 
price. 


2.30 In a market economy, the compensation for performing similar 
functions would tend to be equalized across different activities. In contrast, 
prices for different products would tend to equalize only to the extent that 
those products were substitutes for one another. Because gross profit 
margins represent gross compensation, after the cost of sales for specific 
functions performed (taking into account assets used and risks assumed), 
product differences are less significant. For example, the facts may indicate 
that a distribution company performs the same functions (taking into 
account assets used and risks assumed) selling toasters as it would selling 
blenders, and hence in a market economy there should be a similar level of 
compensation for the two activities. However, consumers would not 
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consider toasters and blenders to be particularly close substitutes, and hence 
there would be no reason to expect their prices to be the same. 


2.31 Although broader product differences can be allowed in the resale 
price method, the property transferred in the controlled transaction must still 
be compared to that being transferred in the uncontrolled transaction. 
Broader differences are more likely to be reflected in differences in 
functions performed between the parties to the controlled and uncontrolled 
transactions. While less product comparability may be required in using the 
resale price method, it remains the case that closer comparability of products 
will produce a better result. For example, where there is a valuable or unique 
intangible involved in the transaction, product similarity may assume greater 
importance and particular attention should be paid to it to ensure that the 
comparison is valid. 


2.32 It may be appropriate to give more weight to other attributes of 
comparability discussed in Chapter I (i.e. functions performed, economic 
circumstances, etc.) when the profit margin relates primarily to those other 
attributes and only secondarily to the particular product being transferred. 
This circumstance will usually exist where the profit margin is determined 
for an associated enterprise that has not used unique assets (such as 
valuable, unique intangibles) to add significant value to the product being 
transferred. Thus, where uncontrolled and controlled transactions are 
comparable in all characteristics other than the product itself, the resale price 
method might produce a more reliable measure of arm’s length conditions 
than the CUP method, unless reasonably accurate adjustments could be 
made to account for differences in the products transferred. The same point 
is true for the cost plus method, discussed below. 


2.33 When the resale price margin used is that of an independent 
enterprise in a comparable transaction, the reliability of the resale price 
method may be affected if there are material differences in the ways the 
associated enterprises and independent enterprises carry out their businesses. 
Such differences could include those that affect the level of costs taken into 
account (e.g. the differences could include the effect of management 
efficiency on levels and ranges of inventory maintenance), which may well 
have an impact on the profitability of an enterprise but which may not 
necessarily affect the price at which it buys or sells its goods or services in 
the open market. These types of characteristics should be analysed in 
determining whether an uncontrolled transaction is comparable for purposes 
of applying the resale price method. 


2.34 The resale price method also depends on comparability of 
functions performed (taking into account assets used and risks assumed). It 
may become less reliable when there are differences between the controlled 
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and uncontrolled transactions and the parties to the transactions, and those 
differences have a material effect on the attribute being used to measure 
arm's length conditions, in this case the resale price margin realised. Where 
there are material differences that affect the gross margins earned in the 
controlled and uncontrolled transactions (e.g. in the nature of the functions 
performed by the parties to the transactions), adjustments should be made to 
account for such differences. The extent and reliability of those adjustments 
will affect the relative reliability of the analysis under the resale price 
method in any particular case. 


2.35 An appropriate resale price margin is easiest to determine where 
the reseller does not add substantially to the value of the product. In 
contrast, it may be more difficult to use the resale price method to arrive at 
an arm’s length price where, before resale, the goods are further processed 
or incorporated into a more complicated product so that their identity is lost 
or transformed (e.g. where components are joined together in finished or 
semi-finished goods). Another example where the resale price margin 
requires particular care is where the reseller contributes substantially to the 
creation or maintenance of intangible property associated with the product 
(e.g. trademarks or trade names) which are owned by an associated 
enterprise. In such cases, the contribution of the goods originally transferred 
to the value of the final product cannot be easily evaluated. 


2.36 A resale price margin is more accurate where it is realised within a 
short time of the reseller’s purchase of the goods. The more time that elapses 
between the original purchase and resale the more likely it is that other 
factors – changes in the market, in rates of exchange, in costs, etc. – will 
need to be taken into account in any comparison. 


2.37 It should be expected that the amount of the resale price margin 
will be influenced by the level of activities performed by the reseller. This 
level of activities can range widely from the case where the reseller 
performs only minimal services as a forwarding agent to the case where the 
reseller takes on the full risk of ownership together with the full 
responsibility for and the risks involved in advertising, marketing, 
distributing and guaranteeing the goods, financing stocks, and other 
connected services. If the reseller in the controlled transaction does not carry 
on a substantial commercial activity but only transfers the goods to a third 
party, the resale price margin could, in light of the functions performed, be a 
small one. The resale price margin could be higher where it can be 
demonstrated that the reseller has some special expertise in the marketing of 
such goods, in effect bears special risks, or contributes substantially to the 
creation or maintenance of intangible property associated with the product. 
However, the level of activity performed by the reseller, whether minimal or 
substantial, would need to be well supported by relevant evidence. This 
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would include justification for marketing expenditures that might be 
considered unreasonably high; for example, when part or most of the 
promotional expenditure was clearly incurred as a service performed in 
favour of the legal owner of the trademark. In such a case the cost plus 
method may well supplement the resale price method. 


2.38 Where the reseller is clearly carrying on a substantial commercial 
activity in addition to the resale activity itself, then a reasonably substantial 
resale price margin might be expected. If the reseller in its activities 
employs certain assets (e.g. intangibles used by the reseller, such as its 
marketing organisation), it may be inappropriate to evaluate the arm's length 
conditions in the controlled transaction using an unadjusted resale price 
margin derived from uncontrolled transactions in which the uncontrolled 
reseller does not employ similar assets. If the reseller possesses valuable 
marketing intangibles, the resale price margin in the uncontrolled transaction 
may underestimate the profit to which the reseller in the controlled 
transaction is entitled, unless the comparable uncontrolled transaction 
involves the same reseller or a reseller with similarly valuable marketing 
intangibles. 


2.39 In a case where there is a chain of distribution of goods through an 
intermediate company, it may be relevant for tax administrations to look not 
only at the resale price of goods that have been purchased from the 
intermediate company but also at the price that such company pays to its 
own supplier and the functions that the intermediate company undertakes. 
There could well be practical difficulties in obtaining this information and 
the true function of the intermediate company may be difficult to determine. 
If it cannot be demonstrated that the intermediate company either assumes 
an economically significant risk or performs an economic function in the 
chain that has increased the value of the goods, then any element in the price 
that is claimed to be attributable to the activities of the intermediate 
company would reasonably be attributed elsewhere in the MNE group, 
because independent enterprises would not normally have allowed such a 
company to share in the profits of the transaction. 


2.40 The resale price margin should also be expected to vary according 
to whether the reseller has the exclusive right to resell the goods. 
Arrangements of this kind are found in transactions between independent 
enterprises and may influence the margin. Thus, this type of exclusive right 
should be taken into account in any comparison. The value to be attributed 
to such an exclusive right will depend to some extent upon its geographical 
scope and the existence and relative competitiveness of possible substitute 
goods. The arrangement may be valuable to both the supplier and the 
reseller in an arm's length transaction. For instance, it may stimulate the 
reseller to greater efforts to sell the supplier’s particular line of goods. On 
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the other hand, such an arrangement may provide the reseller with a kind of 
monopoly with the result that the reseller possibly can realize a substantial 
turn over without great effort. Accordingly, the effect of this factor upon the 
appropriate resale price margin must be examined with care in each case. 
See also paragraphs 6.118 and 6.120. 


2.41 Where the accounting practices differ from the controlled 
transaction to the uncontrolled transaction, appropriate adjustments should 
be made to the data used in calculating the resale price margin in order to 
ensure that the same types of costs are used in each case to arrive at the 
gross margin. For example, costs of R&D may be reflected in operating 
expenses or in costs of sales. The respective gross margins would not be 
comparable without appropriate adjustments. 


C.2 Examples of the application of the resale price method 


2.42 Assume that there are two distributors selling the same product in 
the same market under the same brand name. Distributor A offers a 
warranty; Distributor B offers none. Distributor A is not including the 
warranty as part of a pricing strategy and so sells its product at a higher 
price resulting in a higher gross profit margin (if the costs of servicing the 
warranty are not taken into account) than that of Distributor B, which sells at 
a lower price. The two margins are not comparable until a reasonably 
accurate adjustment is made to account for that difference. 


2.43 Assume that a warranty is offered with respect to all products so 
that the downstream price is uniform. Distributor C performs the warranty 
function but is, in fact, compensated by the supplier through a lower price. 
Distributor D does not perform the warranty function which is performed by 
the supplier (products are sent back to the factory). However, Distributor D's 
supplier charges D a higher price than is charged to Distributor C. If 
Distributor C accounts for the cost of performing the warranty function as a 
cost of goods sold, then the adjustment in the gross profit margins for the 
differences is automatic. However, if the warranty expenses are accounted 
for as operating expenses, there is a distortion in the margins which must be 
corrected. The reasoning in this case would be that, if D performed the 
warranty itself, its supplier would reduce the transfer price, and therefore, 
D's gross profit margin would be greater. 


2.44 A company sells a product through independent distributors in 
five countries in which it has no subsidiaries. The distributors simply market 
the product and do not perform any additional work. In one country, the 
company has set up a subsidiary. Because this particular market is of 
strategic importance, the company requires its subsidiary to sell only its 
product and to perform technical applications for the customers. Even if all 







CHAPTER II: TRANSFER PRICING METHODS – 111 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


other facts and circumstances are similar, if the margins are derived from 
independent enterprises that do not have exclusive sales arrangements or 
perform technical applications like those undertaken by the subsidiary, it is 
necessary to consider whether any adjustments must be made to achieve 
comparability. 


D.  Cost plus method 


D.1 In general 


2.45 The cost plus method begins with the costs incurred by the 
supplier of property (or services) in a controlled transaction for property 
transferred or services provided to an associated purchaser. An appropriate 
cost plus mark-up is then added to this cost, to make an appropriate profit in 
light of the functions performed and the market conditions. What is arrived 
at after adding the cost plus mark up to the above costs may be regarded as 
an arm's length price of the original controlled transaction. This method 
probably is most useful where semi finished goods are sold between 
associated parties, where associated parties have concluded joint facility 
agreements or long-term buy-and-supply arrangements, or where the 
controlled transaction is the provision of services. 


2.46 The cost plus mark-up of the supplier in the controlled transaction 
should ideally be established by reference to the cost plus mark-up that the 
same supplier earns in comparable uncontrolled transactions (“internal 
comparable”). In addition, the cost plus mark-up that would have been 
earned in comparable transactions by an independent enterprise may serve 
as a guide (“external comparable”). 


2.47 Following the principles in Chapter I, an uncontrolled transaction 
is comparable to a controlled transaction (i.e. it is a comparable uncontrolled 
transaction) for purposes of the cost plus method if one of two conditions is 
met: a) none of the differences (if any) between the transactions being 
compared or between the enterprises undertaking those transactions 
materially affect the cost plus mark up in the open market; or, b) reasonably 
accurate adjustments can be made to eliminate the material effects of such 
differences. In determining whether a transaction is a comparable 
uncontrolled transaction for the purposes of the cost plus method, the same 
principles apply as described in paragraphs 2.29-2.34 for the resale price 
method. Thus, fewer adjustments may be necessary to account for product 
differences under the cost plus method than the CUP method, and it may be 
appropriate to give more weight to other factors of comparability described 
in Chapter I, some of which may have a more significant effect on the cost 
plus mark-up than they do on price. As under the resale price method (see 
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paragraph 2.34), where there are differences that materially affect the cost 
plus mark ups earned in the controlled and uncontrolled transactions (for 
example in the nature of the functions performed by the parties to the 
transactions), reasonably accurate adjustments should be made to account 
for such differences. The extent and reliability of those adjustments will 
affect the relative reliability of the analysis under the cost plus method in 
particular cases. 


2.48 For example, assume that Company A manufactures and sells 
toasters to a distributor that is an associated enterprise, that Company B 
manufactures and sells irons to a distributor that is an independent 
enterprise, and that the profit margins on the manufacture of basic toasters 
and irons are generally the same in the small household appliance industry. 
(The use of the cost plus method here presumes that there are no highly 
similar independent toaster manufacturers). If the cost plus method were 
being applied, the mark ups being compared in the controlled and 
uncontrolled transactions would be the difference between the selling price 
by the manufacturer to the distributor and the costs of manufacturing the 
product, divided by the costs of manufacturing the product. However, 
Company A may be much more efficient in its manufacturing processes than 
Company B thereby enabling it to have lower costs. As a result, even if 
Company A were making irons instead of toasters and charging the same 
price as Company B is charging for irons (i.e. no special condition were to 
exist), it would be appropriate for Company A’s profit level to be higher 
than that of Company B. Thus, unless it is possible to adjust for the effect of 
this difference on the profit, the application of the cost plus method would 
not be wholly reliable in this context. 


2.49 The cost plus method presents some difficulties in proper 
application, particularly in the determination of costs. Although it is true that 
an enterprise must cover its costs over a period of time to remain in 
business, those costs may not be the determinant of the appropriate profit in 
a specific case for any one year. While in many cases companies are driven 
by competition to scale down prices by reference to the cost of creating the 
relevant goods or providing the relevant service, there are other 
circumstances where there is no discernible link between the level of costs 
incurred and a market price (e.g. where a valuable discovery has been made 
and the owner has incurred only small research costs in making it). 


2.50 In addition, when applying the cost plus method one should pay 
attention to apply a comparable mark up to a comparable cost basis. For 
instance, if the supplier to which reference is made in applying the cost plus 
method in carrying out its activities employs leased business assets, the cost 
basis might not be comparable without adjustment if the supplier in the 
controlled transaction owns its business assets. The cost plus method relies 
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upon a comparison of the mark up on costs achieved in a controlled 
transaction and the mark up on costs achieved in one or more comparable 
uncontrolled transactions. Therefore, differences between the controlled and 
uncontrolled transactions that have an effect on the size of the mark up must 
be analysed to determine what adjustments should be made to the 
uncontrolled transactions' respective mark up. 


2.51 For this purpose, it is particularly important to consider 
differences in the level and types of expenses – operating expenses and non-
operating expenses including financing expenditures – associated with 
functions performed and risks assumed by the parties or transactions being 
compared. Consideration of these differences may indicate the following: 


a) If expenses reflect a functional difference (taking into account assets 
used and risks assumed) which has not been taken into account in 
applying the method, an adjustment to the cost plus mark up may be 
required. 


b) If the expenses reflect additional functions that are distinct from the 
activities tested by the method, separate compensation for those 
functions may need to be determined. Such functions may for 
example amount to the provision of services for which an 
appropriate reward may be determined. Similarly, expenses that are 
the result of capital structures reflecting non-arm's length 
arrangements may require separate adjustment. 


c) If differences in the expenses of the parties being compared merely 
reflect efficiencies or inefficiencies of the enterprises, as would 
normally be the case for supervisory, general, and administrative 
expenses, then no adjustment to the gross margin may be 
appropriate. 


In any of the above circumstances it may be appropriate to supplement the 
cost plus and resale price methods by considering the results obtained from 
applying other methods (see paragraph 2.12). 


2.52 Another important aspect of comparability is accounting 
consistency. Where the accounting practices differ in the controlled 
transaction and the uncontrolled transaction, appropriate adjustments should 
be made to the data used to ensure that the same type of costs are used in 
each case to ensure consistency. The gross profit mark ups must be 
measured consistently between the associated enterprise and the independent 
enterprise. In addition, there may be differences across enterprises in the 
treatment of costs that affect gross profit mark ups that would need to be 
accounted for in order to achieve reliable comparability. In some cases it 
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may be necessary to take into account certain operating expenses in order to 
achieve consistency and comparability; in these circumstances the cost plus 
method starts to approach a net rather than gross profit analysis. To the 
extent that the analysis takes into account operating expenses, its reliability 
may be adversely affected for the reasons set forth in paragraphs 2.70 - 2.73. 
Thus, the safeguards described in paragraphs 2.74 - 2.81 may be relevant in 
assessing the reliability of such analyses. 


2.53 While precise accounting standards and terms may vary, in 
general the costs and expenses of an enterprise are understood to be divisible 
into three broad categories. First, there are the direct costs of producing a 
product or service, such as the cost of raw materials. Second, there are 
indirect costs of production, which although closely related to the 
production process may be common to several products or services (e.g. the 
costs of a repair department that services equipment used to produce 
different products). Finally, there are the operating expenses of the 
enterprise as a whole, such as supervisory, general, and administrative 
expenses. 


2.54 The distinction between gross and net profit analyses may be 
understood in the following terms. In general, the cost plus method will use 
mark ups computed after direct and indirect costs of production, while a net 
profit method will use profits computed after operating expenses of the 
enterprise as well. It must be recognised that because of the variations in 
practice among countries, it is difficult to draw any precise lines between the 
three categories described above. Thus, for example, an application of the 
cost plus method may in a particular case include the consideration of some 
expenses that might be considered operating expenses, as discussed in 
paragraph 2.52. Nevertheless, the problems in delineating with mathematical 
precision the boundaries of the three categories described above do not alter 
the basic practical distinction between the gross and net profit approaches. 


2.55 In principle historical costs should be attributed to individual units 
of production, although admittedly the cost plus method may over-
emphasize historical costs. Some costs, for example costs of materials, 
labour, and transport will vary over a period and in such a case it may be 
appropriate to average the costs over the period. Averaging also may be 
appropriate across product groups or over a particular line of production. 
Further, averaging may be appropriate with respect to the costs of fixed 
assets where the production or processing of different products is carried on 
simultaneously and the volume of activity fluctuates. Costs such as 
replacement costs and marginal costs also may need to be considered where 
these can be measured and they result in a more accurate estimate of the 
appropriate profit. 
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2.56 The costs that may be considered in applying the cost plus method 
are limited to those of the supplier of goods or services. This limitation may 
raise a problem of how to allocate some costs between suppliers and 
purchasers. There is a possibility that some costs will be borne by the 
purchaser in order to diminish the supplier's cost base on which the mark up 
will be calculated. In practice, this may be achieved by not allocating to the 
supplier an appropriate share of overheads and other costs borne by the 
purchaser (often the parent company) for the benefit of the supplier (often a 
subsidiary). The allocation should be undertaken based on an analysis of 
functions performed (taking into account assets used and risks assumed) by 
the respective parties as provided in Chapter I. A related problem is how 
overhead costs should be apportioned, whether by reference to turnover, 
number or cost of employees, or some other criterion. The issue of cost 
allocation is also discussed in Chapter VIII on cost contribution 
arrangements. 


2.57 In some cases, there may be a basis for using only variable or 
incremental (e.g. marginal) costs, because the transactions represent a 
disposal of marginal production. Such a claim could be justified if the goods 
could not be sold at a higher price in the relevant foreign market (see also 
the discussion of market penetration in Chapter I). Factors that could be 
taken into account in evaluating such a claim include information on 
whether the taxpayer has any other sales of the same or similar products in 
that particular foreign market, the percentage of the taxpayers' production 
(in both volume and value terms) that the claimed "marginal production" 
represents, the term of the arrangement, and details of the marketing 
analysis that was undertaken by the taxpayer or MNE group which led to the 
conclusion that the goods could not be sold at a higher price in that foreign 
market. 


2.58 No general rule can be set out that deals with all cases. The 
various methods for determining costs should be consistent as between the 
controlled and uncontrolled transactions and consistent over time in relation 
to particular enterprises. For example, in determining the appropriate cost 
plus mark up, it may be necessary to take into account whether products can 
be supplied by various sources at widely differing costs. Associated 
enterprises may choose to calculate their cost plus basis on a standardised 
basis. An independent party probably would not accept to pay a higher price 
resulting from the inefficiency of the other party. On the other hand, if the 
other party is more efficient than can be expected under normal 
circumstances, this other party should benefit from that advantage. The 
associated enterprise may agree in advance which costs would be acceptable 
as a basis for the cost plus method. 
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D.2 Examples of the application of the cost plus method 


2.59 A is a domestic manufacturer of timing mechanisms for mass-
market clocks. A sells this product to its foreign subsidiary B. A earns a 5% 
gross profit mark up with respect to its manufacturing operation. X, Y, and 
Z are independent domestic manufacturers of timing mechanisms for mass-
market watches. X, Y, and Z sell to independent foreign purchasers. X, Y, 
and Z earn gross profit mark ups with respect to their manufacturing 
operations that range from 3% to 5%. A accounts for supervisory, general, 
and administrative costs as operating expenses, and thus these costs are not 
reflected in cost of goods sold. The gross profit mark ups of X, Y, and Z, 
however, reflect supervisory, general, and administrative costs as part of 
costs of goods sold. Therefore, the gross profit mark ups of X, Y, and Z 
must be adjusted to provide accounting consistency. 


2.60 Company C in country D is a 100% subsidiary of company E, 
located in country F. In comparison with country F, wages are very low in 
country D. At the expense and risk of company E, television sets are 
assembled by company C. All the necessary components, know-how, etc. 
are provided by company E. The purchase of the assembled product is 
guaranteed by company E in case the television sets fail to meet a certain 
quality standard. After the quality check, the television sets are brought – at 
the expense and risk of company E – to distribution centres company E has 
in several countries. The function of company C can be described as a 
purely contract manufacturing function. The risks company C could bear are 
eventual differences in the agreed quality and quantity. The basis for 
applying the cost plus method will be formed by all the costs connected to 
the assembling activities. 


2.61 Company A of an MNE group agrees with company B of the same 
MNE group to carry out contract research for company B. All risks related 
to the research are assumed by company B. This company also owns all the 
intangibles developed through the research and therefore has also the profit 
chances resulting from the research. This is a typical setup for applying a 
cost plus method. All costs for the research, which the associated parties 
have agreed upon, have to be compensated. The additional cost plus may 
reflect how innovative and complex the research carried out is. 
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Part III: Transactional profit methods 


A.  Introduction  


2.62 This Part provides a discussion of transactional profit methods 
that may be used to approximate arm's length conditions where such 
methods are the most appropriate to the circumstances of the case, see 
paragraphs 2.1 - 2.12. Transactional profit methods examine the profits that 
arise from particular transactions among associated enterprises. The only 
profit methods that satisfy the arm’s length principle are those that are 
consistent with Article 9 of the OECD Model Tax Convention and follow 
the requirement for a comparability analysis as described in these 
Guidelines. In particular, so-called “comparable profits methods” or 
“modified cost plus/resale price methods” are acceptable only to the extent 
that they are consistent with these Guidelines.  


2.63 A transactional profit method examines the profits that arise from 
particular controlled transactions. The transactional profit methods for 
purposes of these Guidelines are the transactional profit split method and the 
transactional net margin method. Profit arising from a controlled transaction 
can be a relevant indicator of whether the transaction was affected by 
conditions that differ from those that would have been made by independent 
enterprises in otherwise comparable circumstances.  


B.  Transactional net margin method 


B.1 In general 


2.64 The transactional net margin method examines the net profit 
relative to an appropriate base (e.g. costs, sales, assets) that a taxpayer 
realises from a controlled transaction (or transactions that are appropriate to 
aggregate under the principles of paragraphs 3.9-3.12). Thus, a transactional 
net margin method operates in a manner similar to the cost plus and resale 
price methods. This similarity means that in order to be applied reliably, the 
transactional net margin method must be applied in a manner consistent with 
the manner in which the resale price or cost plus method is applied. This 
means in particular that the net profit indicator of the taxpayer from the 







118 – CHAPTER II: TRANSFER PRICING METHODS 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


controlled transaction (or transactions that are appropriate to aggregate 
under the principles of paragraphs 3.9-3.12) should ideally be established by 
reference to the net profit indicator that the same taxpayer earns in 
comparable uncontrolled transactions, i.e. by reference to “internal 
comparables” (see paragraphs 3.27-3.28). Where this is not possible, the net 
margin that would have been earned in comparable transactions by an 
independent enterprise (“external comparables”) may serve as a guide (see 
paragraphs 3.29-3.35). A functional analysis of the controlled and 
uncontrolled transactions is required to determine whether the transactions 
are comparable and what adjustments may be necessary to obtain reliable 
results. Further, the other requirements for comparability, and in particular 
those of paragraphs 2.74-2.81, must be applied. 


2.65 A transactional net margin method is unlikely to be reliable if 
each party to a transaction makes unique and valuable contributions, see 
paragraph 2.4. In such a case, a transactional profit split method will 
generally be the most appropriate method, see paragraph 2.115. However, a 
one-sided method (traditional transaction method or transactional net margin 
method) may be applicable in cases where one of the parties makes all the 
unique and valuable contributions involved in the controlled transaction, 
while the other party does not make any unique and valuable contribution. 
In such a case, the tested party should be the less complex one. See 
paragraphs 3.18-3.19 for a discussion of the notion of tested party. 


2.66 There are also many cases where a party to a transaction makes 
contributions that are not unique – e.g. uses non-unique intangibles such as 
non-unique business processes or non-unique market knowledge. In such 
cases, it may be possible to meet the comparability requirements to apply a 
traditional transaction method or a transactional net margin method because 
the comparables would also be expected to use a comparable mix of non-
unique contributions. 


2.67 Finally, the lack of unique and valuable contributions involved in 
a particular transaction does not automatically imply that the transactional 
net margin method is the most appropriate method.  


B.2 Strengths and weaknesses1 


2.68 One strength of the transactional net margin method is that net 
profit indicators (e.g. return on assets, operating income to sales, and 
possibly other measures of net profit) are less affected by transactional 


                                                        
1  An example illustrating the sensitivity of gross and net profit margin 


indicators is found in Annex I to Chapter II. 
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differences than is the case with price, as used in the CUP method. Net 
profit indicators also may be more tolerant to some functional differences 
between the controlled and uncontrolled transactions than gross profit 
margins. Differences in the functions performed between enterprises are 
often reflected in variations in operating expenses. Consequently, this may 
lead to a wide range of gross profit margins but still broadly similar levels of 
net operating profit indicators. In addition, in some countries the lack of 
clarity in the public data with respect to the classification of expenses in the 
gross or operating profits may make it difficult to evaluate the comparability 
of gross margins, while the use of net profit indicators may avoid the 
problem.  


2.69 Another practical strength of the transactional net margin method 
is that, as with any one-sided method, it is necessary to examine a financial 
indicator for only one of the associated enterprises (the “tested” party). 
Similarly, it is often not necessary to state the books and records of all 
participants in the business activity on a common basis or to allocate costs 
for all participants as is the case with the transactional profit split method. 
This can be practically advantageous when one of the parties to the 
transaction is complex and has many interrelated activities or when it is 
difficult to obtain reliable information about one of the parties. However, a 
comparability (including functional) analysis must always be performed in 
order to appropriately characterise the transaction between the parties and 
choose the most appropriate transfer pricing method, and this analysis 
generally necessitates that some information on the five comparability 
factors in relation to the controlled transaction be collected on both the 
tested and the non-tested parties. See paragraphs 3.20-3.23. 


2.70 There are also a number of weaknesses to the transactional net 
margin method. The net profit indicator of a taxpayer can be influenced by 
some factors that would either not have an effect, or have a less substantial 
or direct effect, on price or gross margins between independent parties. 
These aspects may make accurate and reliable determinations of arm’s 
length net profit indicators difficult. Thus, it is important to provide some 
detailed guidance on establishing comparability for the transactional net 
margin method, as set forth in paragraphs 2.74-2.81 below.  


2.71 Application of any arm’s length method requires information on 
uncontrolled transactions that may not be available at the time of the 
controlled transactions. This may make it particularly difficult for taxpayers 
that attempt to apply the transactional net margin method at the time of the 
controlled transactions (although use of multiple year data as discussed in 
paragraphs 3.75-3.79 may mitigate this concern). In addition, taxpayers may 
not have access to enough specific information on the profits attributable to 
comparable uncontrolled transactions to make a valid application of the 
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method. It also may be difficult to ascertain revenue and operating expenses 
related to the controlled transactions to establish the net profit indicator used 
as the profit measure for the transactions. Tax administrators may have more 
information available to them from examinations of other taxpayers. See 
paragraph 3.36 for a discussion of information available to tax 
administrators that may not be disclosed to the taxpayer, and paragraphs 
3.67-3.79 for a discussion of timing issues. 


2.72 Like the resale price and cost plus methods, the transactional net 
margin method is applied to only one of the associated enterprises. The fact 
that many factors unrelated to transfer prices may affect net profits, in 
conjunction with the one-sided nature of the analysis under this method, can 
affect the overall reliability of the transactional net margin method if an 
insufficient standard of comparability is applied. Detailed guidance on 
establishing comparability for the transactional net margin method is given 
in Section B.3.1 below. 


2.73 There may also be difficulties in determining an appropriate 
corresponding adjustment when applying the transactional net margin 
method, particularly where it is not possible to work back to a transfer price. 
This could be the case, for example, where the taxpayer deals with 
associated enterprises on both the buying and the selling sides of the 
controlled transaction. In such a case, if the transactional net margin method 
indicates that the taxpayer's profit should be adjusted upwards, there may be 
some uncertainty about which of the associated enterprises’ profits should 
be reduced.  


B.3 Guidance for application  


B.3.1 The comparability standard to be applied to the 
transactional net margin method  


2.74 A comparability analysis must be performed in all cases in order 
to select and apply the most appropriate transfer pricing method, and the 
process for selecting and applying a transactional net margin method should 
not be less reliable than for other methods. As a matter of good practice, the 
typical process for identifying comparable transactions and using data so 
obtained which is described at paragraph 3.4 or any equivalent process 
designed to ensure robustness of the analysis should be followed when 
applying a transactional net margin method, just as with any other method. 
That being said, it is recognised that in practice the level of information 
available on the factors affecting external comparable transactions is often 
limited. Determining a reliable estimate of an arm’s length outcome requires 
flexibility and the exercise of good judgment. See paragraph 1.13.  
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2.75 Prices are likely to be affected by differences in products, and 
gross margins are likely to be affected by differences in functions, but net 
profit indicators are less adversely affected by such differences. As with the 
resale price and cost plus methods that the transactional net margin method 
resembles, this does not mean that a mere similarity of functions between 
two enterprises will necessarily lead to reliable comparisons. Assuming 
similar functions can be isolated from among the wide range of functions 
that enterprises may exercise, in order to apply the method, the net profit 
indicators related to such functions may still not be automatically 
comparable where, for instance, the enterprises concerned carry on those 
functions in different economic sectors or markets with different levels of 
profitability. When the comparable uncontrolled transactions being used are 
those of an independent enterprise, a high degree of similarity is required in 
a number of aspects of the associated enterprise and the independent 
enterprise involved in the transactions in order for the controlled 
transactions to be comparable; there are various factors other than products 
and functions that can significantly influence net profit indicators.  


2.76 The use of net profit indicators can potentially introduce a greater 
element of volatility into the determination of transfer prices for two 
reasons. First, net profit indicators can be influenced by some factors that do 
not have an effect (or have a less substantial or direct effect) on gross 
margins and prices, because of the potential for variation of operating 
expenses across enterprises. Second, net profit indicators can be influenced 
by some of the same factors, such as competitive position, that can influence 
price and gross margins, but the effect of these factors may not be as readily 
eliminated. In the traditional transaction methods, the effect of these factors 
may be eliminated as a natural consequence of insisting upon greater 
product and function similarity. Depending on the facts and circumstances 
of the case and in particular on the effect of the functional differences on the 
cost structure and on the revenue of the potential comparables, net profit 
indicators can be less sensitive than gross margins to differences in the 
extent and complexity of functions and to differences in the level of risks 
(assuming the contractual allocation of risks is arm’s length in accordance 
with Section D.1.2.1 of Chapter I). On the other hand, depending on the 
facts and circumstances of the case and in particular on the proportion of 
fixed and variable costs, the transactional net margin method may be more 
sensitive than the cost plus or resale price methods to differences in capacity 
utilisation, because differences in the levels of absorption of indirect fixed 
costs (e.g. fixed manufacturing costs or fixed distribution costs) would affect 
the net profit indicator but may not affect the gross margin or gross mark-up 
on costs if not reflected in price differences. See Annex I to Chapter II 
“Sensitivity of gross and net profit indicators”.  
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2.77 Net profit indicators may be directly affected by such forces 
operating in the industry as follows: threat of new entrants, competitive 
position, management efficiency and individual strategies, threat of 
substitute products, varying cost structures (as reflected, for example, in the 
age of plant and equipment), differences in the cost of capital (e.g. self-
financing versus borrowing), and the degree of business experience (e.g. 
whether the business is in a start-up phase or is mature). Each of these 
factors in turn can be influenced by numerous other elements. For example, 
the level of the threat of new entrants will be determined by such elements 
as product differentiation, capital requirements, and government subsidies 
and regulations. Some of these elements also may impact the application of 
the traditional transaction methods. 


2.78 Assume, for example, that a taxpayer sells top quality audio 
players to an associated enterprise, and the only profit information available 
on comparable business activities is on generic medium quality audio player 
sales. Assume that the top quality audio player market is growing in its 
sales, has a high entry barrier, has a small number of competitors, and is 
with wide possibilities for product differentiation. All of the differences are 
likely to have material effect on the profitability of the examined activities 
and compared activities, and in such a case would require adjustment. As 
with other methods, the reliability of the necessary adjustments will affect 
the reliability of the analysis. It should be noted that even if two enterprises 
are in exactly the same industry, the profitability may differ depending on 
their market shares, competitive positions, etc. 


2.79 It might be argued that the potential inaccuracies resulting from 
the above types of factors can be reflected in the size of the arm’s length 
range. The use of a range may to some extent mitigate the level of 
inaccuracy, but may not account for situations where a taxpayer’s profits are 
increased or reduced by a factor unique to that taxpayer. In such a case, the 
range may not include points representing the profits of independent 
enterprises that are affected in a similar manner by a unique factor. The use 
of a range, therefore, may not always solve the difficulties discussed above. 
See discussion of arm’s length ranges at paragraphs 3.55-3.66. 


2.80 The transactional net margin method may afford a practical 
solution to otherwise insoluble transfer pricing problems if it is used 
sensibly and with appropriate adjustments to account for differences of the 
type referred to above. The transactional net margin method should not be 
used unless the net profit indicators are determined from uncontrolled 
transactions of the same taxpayer in comparable circumstances or, where the 
comparable uncontrolled transactions are those of an independent enterprise, 
the differences between the associated enterprises and the independent 
enterprises that have a material effect on the net profit indicator being used 
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are adequately taken into account. Many countries are concerned that the 
safeguards established for the traditional transaction methods may be 
overlooked in applying the transactional net margin method. Thus where 
differences in the characteristics of the enterprises being compared have a 
material effect on the net profit indicators being used, it would not be 
appropriate to apply the transactional net margin method without making 
adjustments for such differences. The extent and reliability of those 
adjustments will affect the relative reliability of the analysis under the 
transactional net margin method. See discussion of comparability 
adjustments at paragraphs 3.47-3.54. 


2.81 Another important aspect of comparability is measurement 
consistency. The net profit indicators must be measured consistently 
between the associated enterprise and the independent enterprise. In 
addition, there may be differences in the treatment across enterprises of 
operating expenses and non-operating expenses affecting the net profits such 
as depreciation and reserves or provisions that would need to be accounted 
for in order to achieve reliable comparability. 


B.3.2 Selection of the net profit indicator 
2.82 In applying the transactional net margin method, the selection of 
the most appropriate net profit indicator should follow the guidance at 
paragraphs 2.2 and 2.8 in relation to the selection of the most appropriate 
method to the circumstances of the case. It should take account of the 
respective strengths and weaknesses of the various possible indicators; the 
appropriateness of the indicator considered in view of the nature of the 
controlled transaction, determined in particular through a functional 
analysis; the availability of reliable information (in particular on 
uncontrolled comparables) needed to apply the transactional net margin 
method based on that indicator; and the degree of comparability between 
controlled and uncontrolled transactions, including the reliability of 
comparability adjustments that may be needed to eliminate differences 
between them, when applying the transactional net margin method based on 
that indicator. These factors are discussed below in relation to both the 
determination of the net profit and its weighting. 


B.3.3 Determination of the net profit 
2.83 As a matter of principle, only those items that (a) directly or 
indirectly relate to the controlled transaction at hand and (b) are of an 
operating nature should be taken into account in the determination of the net 
profit indicator for the application of the transactional net margin method.  
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2.84 Costs and revenues that are not related to the controlled 
transaction under review should be excluded where they materially affect 
comparability with uncontrolled transactions. An appropriate level of 
segmentation of the taxpayer’s financial data is needed when determining or 
testing the net profit it earns from a controlled transaction (or from 
transactions that are appropriately aggregated according to the guidance at 
paragraphs 3.9-3.12). Therefore, it would be inappropriate to apply the 
transactional net margin method on a company-wide basis if the company 
engages in a variety of different controlled transactions that cannot be 
appropriately compared on an aggregate basis with those of an independent 
enterprise.  


2.85 Similarly, when analysing the transactions between the 
independent enterprises to the extent they are needed, profits attributable to 
transactions that are not similar to the controlled transactions under 
examination should be excluded from the comparison. Finally, when net 
profit indicators of an independent enterprise are used, the profits 
attributable to the transactions of the independent enterprise must not be 
distorted by controlled transactions of that enterprise. See paragraphs 3.9-
3.12 on the evaluation of a taxpayer’s separate and combined transactions 
and paragraph 3.37 on the use of non-transactional third party data.  


2.86 Non-operating items such as interest income and expenses and 
income taxes should be excluded from the determination of the net profit 
indicator. Exceptional and extraordinary items of a non-recurring nature 
should generally also be excluded. This however is not always the case as 
there may be situations where it would be appropriate to include them, 
depending on the circumstances of the case and on the functions being 
undertaken and risks assumed by the tested party. Even where exceptional 
and extraordinary items are not taken into account in the determination of 
the net profit indicator, it may be useful to review them because they can 
provide valuable information for the purpose of comparability analysis (for 
instance by reflecting that the tested party bears a given risk).  


2.87 In those cases where there is a correlation between the credit 
terms and the sales prices, it could be appropriate to reflect interest income 
in respect of short-term working capital within the calculation of the net 
profit indicator and/or to proceed with a working capital adjustment, see 
paragraphs 3.47-3.54. An example would be where a large retail business 
benefits from long credit terms with its suppliers and from short credit terms 
with its customers, thus making it possible to derive excess cash that in turn 
may make it possible to have lower sales prices to customers than if such 
advantageous credit terms were not available.  
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2.88 Whether foreign exchange gains and losses should be included or 
excluded from the determination of the net profit indicator raises a number 
of difficult comparability issues. First, it needs to be considered whether the 
foreign exchange gains and losses are of a trading nature (e.g. exchange gain 
or loss on a trade receivable or payable) and whether or not the tested party 
is responsible for them. Second, any hedging of the foreign currency 
exposure on the underlying trade receivable or payable also needs to be 
considered and treated in the same way in determining the net profit. In 
effect, if a transactional net margin is applied to a transaction in which the 
foreign exchange risk is borne by the tested party, foreign exchange gains or 
losses should be consistently accounted for (either in the calculation of the 
net profit indicator or separately). 


2.89 For financial activities where the making and receiving of 
advances constitutes the ordinary business of the taxpayer, it will generally 
be appropriate to consider the effect of interest and amounts in the nature of 
interest when determining the net profit indicator. 


2.90 Difficult comparability issues can arise where the accounting 
treatment of some items by potential third party comparables is unclear or 
does not allow reliable measurement or adjustment (see paragraph 2.81). 
This can be the case in particular for depreciation, amortisation, stock option 
and pension costs. The decision whether or not to include such items in the 
determination of the net profit indicator for applying the transactional net 
margin method will depend on a weighing of their expected effects on the 
appropriateness of the net profit indicator to the circumstances of the 
transaction and on the reliability of the comparison (see paragraph 3.50).  


2.91 Whether start-up costs and termination costs should be included in 
the determination of the net profit indicator depends on the facts and 
circumstances of the case and on whether in comparable circumstances, 
independent parties would have agreed either for the party performing the 
functions to bear the start-up costs and possible termination costs; or for part 
or all of these costs to be recharged with no mark-up, e.g. to the customer or 
a principal; or for part or all of these costs to be recharged with a mark-up, 
e.g. by including them in the calculation of the net profit indicator of the 
party performing the functions. See Chapter IX, Part I, Section F for a 
discussion of termination costs in the context of a business restructuring. 


B.3.4 Weighting the net profit 
2.92 The selection of the denominator should be consistent with the 
comparability (including functional) analysis of the controlled transaction, 
and in particular it should reflect the allocation of risks between the parties 
(provided said allocation of risks is arm’s length, see Section D.1.2.1 in 
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Chapter I). For instance, capital-intensive activities such as certain 
manufacturing activities may involve significant investment risk, even in 
those cases where the operational risks (such as market risks or inventory 
risks) might be limited. Where a transactional net margin method is applied 
to such cases, the investment-related risks are reflected in the net profit 
indicator if the latter is a return on investment (e.g. return on assets or return 
on capital employed). Such indicator might need to be adjusted (or a 
different net profit indicator selected) depending on what party to the 
controlled transaction bears that risk, as well as on the degree of differences 
in risk that may be found in the taxpayer’s controlled transaction and in 
comparables. See paragraphs 3.47-3.54 for a discussion of comparability 
adjustments.  


2.93 The denominator should be focussed on the relevant indicator(s) 
of the value of the functions performed by the tested party in the transaction 
under review, taking account of its assets used and risks assumed. Typically, 
and subject to a review of the facts and circumstances of the case, sales or 
distribution operating expenses may be an appropriate base for distribution 
activities, full costs or operating expenses may be an appropriate base for a 
service or manufacturing activity, and operating assets may be an 
appropriate base for capital-intensive activities such as certain 
manufacturing activities or utilities. Other bases can also be appropriate 
depending on the circumstances of the case. 


2.94 The denominator should be reasonably independent from 
controlled transactions, otherwise there would be no objective starting point. 
For instance, when analysing a transaction consisting in the purchase of 
goods by a distributor from an associated enterprise for resale to 
independent customers, one could not weight the net profit indicator against 
the cost of goods sold because these costs are the controlled costs for which 
consistency with the arm’s length principle is being tested. Similarly, for a 
controlled transaction consisting in the provision of services to an associated 
enterprise, one could not weight the net profit indicator against the revenue 
from the sale of services because these are the controlled sales for which 
consistency with the arm’s length principle is being tested. Where the 
denominator is materially affected by controlled transaction costs that are 
not the object of the testing (such as head office charges, rental fees or 
royalties paid to an associated enterprise), caution should be exercised to 
ensure that said controlled transaction costs do not materially distort the 
analysis and in particular that they are in accordance with the arm’s length 
principle. 


2.95 The denominator should be one that is capable of being measured 
in a reliable and consistent manner at the level of the taxpayer’s controlled 
transactions. In addition, the appropriate base should be one that is capable 
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of being measured in a reliable and consistent manner at the level of the 
comparable uncontrolled transactions. This in practice limits the ability to 
use certain indicators, as discussed at paragraph 2.105 below. Further, the 
taxpayer’s allocation of indirect expenses to the transaction under review 
should be appropriate and consistent over time. 


B.3.4.1 Cases where the net profit is weighted to sales 
2.96 A net profit indicator of net profit divided by sales, or net profit 
margin, is frequently used to determine the arm’s length price of purchases 
from an associated enterprise for resale to independent customers. In such 
cases, the sales figure at the denominator should be the re-sales of items 
purchased in the controlled transaction under review. Sales revenue that is 
derived from uncontrolled activities (purchase from independent parties for 
re-sale to independent parties) should not be included in the determination 
or testing of the remuneration for controlled transactions, unless the 
uncontrolled transactions are such that they do not materially affect the 
comparison; and/or the controlled and uncontrolled transactions are so 
closely linked that they cannot be evaluated adequately on a separate basis. 
One example of the latter situation can sometimes occur in relation to 
uncontrolled after-sales services or sales of spare parts provided by a 
distributor to independent end-user customers where they are closely linked 
to controlled purchase transactions by the distributor for resale to the same 
independent end-user customers, for instance because the service activity is 
performed using rights or other assets that are granted under the distribution 
arrangement. See also discussion of portfolio approaches in paragraph 3.10. 


2.97 One question that arises in cases where the net profit indicator is 
weighted against sales is how to account for rebates and discounts that may 
be granted to customers by the taxpayer or the comparables. Depending on 
the accounting standards, rebates and discounts may be treated as a 
reduction of sales revenue or as an expense. Similar difficulties can arise in 
relation to foreign exchange gains or losses. Where such items materially 
affect the comparison, the key is to compare like with like and follow the 
same accounting principles for the taxpayer and for the comparables.  


B.3.4.2 Cases where the net profit is weighted to costs 
2.98 Cost-based indicators should only be used in those cases where 
costs are a relevant indicator of the value of the functions performed, assets 
used and risks assumed by the tested party. In addition, the determination of 
what costs should be included in the cost base should derive from a careful 
review of the facts and circumstances of the case. Where the net profit 
indicator is weighted against costs, only those costs that directly or 
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indirectly relate to the controlled transaction under review (or transactions 
aggregated in accordance to the principle at paragraphs 3.9-3.12) should be 
taken into account. Accordingly, an appropriate level of segmentation of a 
taxpayer’s accounts is needed in order to exclude from the denominator 
costs that relate to other activities or transactions and materially affect 
comparability with uncontrolled transactions. Moreover, in most cases only 
those costs which are of an operating nature should be included in the 
denominator. The discussion at paragraphs 2.86-2.91 above also applies to 
costs as denominator. 


2.99 In applying a cost-based transactional net margin method, fully 
loaded costs are often used, including all the direct and indirect costs 
attributable to the activity or transaction, together with an appropriate 
allocation in respect of the overheads of the business. The question can arise 
whether and to what extent it is acceptable at arm’s length to treat a 
significant portion of the taxpayer’s costs as pass-through costs to which no 
profit element is attributed (i.e. as costs which are potentially excludable 
from the denominator of the net profit indicator). This depends on the extent 
to which an independent party in comparable circumstances would agree not 
to earn a mark-up on part of the costs it incurs. The response should not be 
based on the classification of costs as “internal” or “external” costs, but 
rather on a comparability (including functional) analysis. See paragraph 
7.34.  


2.100 Where treating costs as pass-through costs is found to be arm’s 
length, a second question arises as to the consequences on comparability and 
on the determination of the arm’s length range. Because it is necessary to 
compare like with like, if pass-through costs are excluded from the 
denominator of the taxpayer’s net profit indicator, comparable costs should 
also be excluded from the denominator of the comparable net profit 
indicator. Comparability issues may arise in practice where limited 
information is available on the breakdown of the costs of the comparables.  


2.101 Depending on the facts and circumstances of the case, actual 
costs, as well as standard or budgeted costs, may be appropriate to use as the 
cost base. Using actual costs may raise an issue because the tested party may 
have no incentive to carefully monitor the costs. In arrangements between 
independent parties, it is not rare that a cost savings objective is factored 
into the remuneration method. It can also happen in manufacturing 
arrangements between independent parties that prices are set on the basis of 
standard costs, and that any decrease or increase in actual costs compared to 
standard costs is attributed to the manufacturer. Where they reflect the 
arrangements that would be taken between independent parties, similar 
mechanisms could be taken into account in the application of the cost-based 
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transactional net margin method. See paragraph 2.58 for a discussion of the 
same issue in relation to the cost plus method. 


2.102 The use of budgeted costs can also raise a number of concerns 
where large differences between actual costs and budgeted costs result. 
Independent parties are not likely to set prices on the basis of budgeted costs 
without agreeing on what factors are to be taken into account in setting the 
budget, without having regard to how budgeted costs have compared with 
actual costs in previous years and without addressing how unforeseen 
circumstances are to be treated. 


B.3.4.3 Cases where the net profit is weighted to assets 
2.103 Returns on assets (or on capital) can be an appropriate base in 
cases where assets (rather than costs or sales) are a better indicator of the 
value added by the tested party, e.g. in certain manufacturing or other asset-
intensive activities and in capital-intensive financial activities. Where the 
indicator is a net profit weighted to assets, operating assets only should be 
used. Operating assets include tangible operating fixed assets, including land 
and buildings, plant and equipment, operating intangible assets used in the 
business, such as patents and know-how, and working capital assets such as 
inventory and trade receivables (less trade payables). Investments and cash 
balances are generally not operating assets outside the financial industry 
sector. 


2.104 In cases where the net profit is weighted to assets, the question 
arises how to value the assets, e.g. at book value or market value. Using 
book value could possibly distort the comparison, e.g. between those 
enterprises that have depreciated their assets and those that have more recent 
assets with on-going depreciation, and between enterprises that use acquired 
intangibles and others that use self-developed intangibles. Using market 
value could possibly alleviate this concern, although it can raise other 
reliability issues where valuation of assets is uncertain and can also prove to 
be extremely costly and burdensome, especially for intangible assets. 
Depending on the facts and circumstances of the case, it may be possible to 
perform adjustments to improve the reliability of the comparison. The 
choice between book value, adjusted book value, market value and other 
possibly available options should be made with a view to finding the most 
reliable measure, taking account of the size and complexity of the 
transaction and of the costs and burden involved, see Chapter III, Section C.  


B.3.4.4 Other possible net profit indicators 
2.105 Other net profit indicators may be appropriate depending on the 
facts and circumstances of the transactions. For instance, depending on the 
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industry and on the controlled transaction under review, it may be useful to 
look at other denominators where independent data may exist, such as: floor 
area of retail points, weight of products transported, number of employees, 
time, distance, etc. While there is no reason to rule out the use of such bases 
where they provide a reasonable indication of the value added by the tested 
party to the controlled transaction, they should only be used where it is 
possible to obtain reliable comparable information to support the application 
of the method with such a net profit indicator. 


B.3.5 Berry ratios 
2.106 “Berry ratios” are defined as ratios of gross profit to operating 
expenses. Interest and extraneous income are generally excluded from the 
gross profit determination; depreciation and amortisation may or may not be 
included in the operating expenses, depending in particular on the possible 
uncertainties they can create in relation to valuation and comparability.  


2.107 The selection of the appropriate financial indicator depends on the 
facts and circumstances of the case, see paragraph 2.82. Concerns have been 
expressed that Berry ratios are sometimes used in cases where they are not 
appropriate without the caution that is necessary in the selection and 
determination of any transfer pricing method and financial indicator. See 
paragraph 2.98 in relation to the use of cost-based indicators in general. One 
common difficulty in the determination of Berry ratios is that they are very 
sensitive to classification of costs as operating expenses or not, and therefore 
can pose comparability issues. In addition, the issues raised at paragraphs 
2.99-2.100 above in relation to pass-through costs equally arise in the 
application of Berry ratios. In order for a Berry ratio to be appropriate to test 
the remuneration of a controlled transaction (e.g. consisting in the 
distribution of products), it is necessary that: 


• The value of the functions performed in the controlled transaction 
(taking account of assets used and risks assumed) is proportional to 
the operating expenses,  


• The value of the functions performed in the controlled transaction 
(taking account of assets used and risks assumed) is not materially 
affected by the value of the products distributed, i.e. it is not 
proportional to sales, and  


• The taxpayer does not perform, in the controlled transactions, any 
other significant function (e.g. manufacturing function) that should 
be remunerated using another method or financial indicator. 
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2.108 A situation where Berry ratios can prove useful is for intermediary 
activities where a taxpayer purchases goods from an associated enterprise 
and on-sells them to other associated enterprises. In such cases, the resale 
price method may not be applicable given the absence of uncontrolled sales, 
and a cost plus method that would provide for a mark-up on the cost of 
goods sold might not be applicable either where the cost of goods sold 
consists in controlled purchases. By contrast, operating expenses in the case 
of an intermediary may be reasonably independent from transfer pricing 
formulation, unless they are materially affected by controlled transaction 
costs such as head office charges, rental fees or royalties paid to an 
associated enterprise, so that, depending on the facts and circumstances of 
the case, a Berry ratio may be an appropriate indicator, subject to the 
comments above.  


B.3.6 Other guidance 
2.109 While it is not specific to the transactional net margin method, the 
issue of the use of non-transactional third party data is in practice more 
acute when applying this method due to the heavy reliance on external 
comparables. The problem arises because there are often insufficient public 
data to allow for third party net profit indicators to be determined at 
transactional level. This is why there needs to be sufficient comparability 
between the controlled transaction and the comparable uncontrolled 
transactions. Given that often the only data available for the third parties are 
company-wide data, the functions performed by the third party in its total 
operations must be closely aligned to those functions performed by the 
tested party with respect to its controlled transactions in order to allow the 
former to be used to determine an arm’s length outcome for the latter. The 
overall objective is to determine a level of segmentation that provides 
reliable comparables for the controlled transaction, based on the facts and 
circumstances of the particular case. In case it is impossible in practice to 
achieve the transactional level set out as the ideal by these Guidelines, it is 
still important to try to find the most reliable comparables as discussed at 
paragraph 3.2, through making suitable adjustments based on the evidence 
that is available.  


2.110 See in particular paragraphs 3.18-3.19 for guidance on the tested 
party, paragraphs 3.55-3.66 for guidance on the arm’s length range, and 
paragraphs 3.75-3.79 for guidance on multiple year data. 
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B.4 Examples of the application of the transactional net margin 
method 


2.111 By way of illustration, the example of cost plus at paragraph 2.59 
demonstrates the need to adjust the gross mark-up arising from transactions 
in order to achieve consistent and reliable comparison. Such adjustments 
may be made without difficulty where the relevant costs can be readily 
analysed. Where, however, it is known that an adjustment is required, but it 
is not possible to identify the particular costs for which an adjustment is 
required, it may, nevertheless, be possible to identify the net profit arising 
on the transaction and thereby ensure that a consistent measure is used. For 
example, if the supervisory, general, and administrative costs that are treated 
as part of costs of goods sold for the independent enterprises X, Y and Z 
cannot be identified so as to adjust the mark up in a reliable application of 
cost plus, it may be necessary to examine net profit indicators in the absence 
of more reliable comparisons. 


2.112 A similar approach may be required when there are differences in 
functions performed by the parties being compared. Assume that the facts 
are the same as in the example at paragraph 2.44 except that it is the 
comparable independent enterprises that perform the additional function of 
technical support and not the associated enterprise, and that these costs are 
reported in the cost of goods sold but cannot be separately identified. 
Because of product and market differences it may not be possible to find a 
CUP, and a resale price method would be unreliable since the gross margin 
of the independent enterprises would need to be higher than that of the 
associated enterprise in order to reflect the additional function and to cover 
the unknown additional costs. In this example, it may be more reliable to 
examine net margins in order to assess the difference in the transfer price 
that would reflect the difference in function. The use of net margins in such 
a case needs to take account of comparability and may not be reliable if 
there would be a material effect on net margin as a result of the additional 
function or as a result of market differences. 


2.113 The facts are the same as in paragraph 2.42. However, the amount 
of the warranty expenses incurred by Distributor A proves impossible to 
ascertain so that it is not possible to reliably adjust the gross profit of A to 
make the gross profit margin properly comparable with that of B. However, 
if there are no other material functional differences between A and B and the 
net profit of A relative to its sales is known, it might be possible to apply the 
transactional net margin method to B by comparing the margin relative to 
A’s sales to net profits with the margin calculated on the same basis for B. 
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C. Transactional profit split method 


The guidance contained in this section and in Annexes II and III to Chapter II 
are expected to be revised to include the conclusions of the ongoing work of 
Working Party No. 6 on the application of profit split methods. This work, 
mandated by Action 10 of the BEPS Action Plan, is aimed at clarifying the 
application of transfer pricing methods, in particular the transactional profit 
split method, in the context of global value chains. 


C.1 In general 


2.114 The transactional profit split method seeks to eliminate the effect 
on profits of special conditions made or imposed in a controlled transaction 
(or in controlled transactions that are appropriate to aggregate under the 
principles of paragraphs 3.9-3.12) by determining the division of profits that 
independent enterprises would have expected to realise from engaging in the 
transaction or transactions. The transactional profit split method first 
identifies the profits to be split for the associated enterprises from the 
controlled transactions in which the associated enterprises are engaged (the 
“combined profits”). References to “profits” should be taken as applying 
equally to losses. See paragraphs 2.130-2.137 for a discussion of how to 
measure the profits to be split. It then splits those combined profits between 
the associated enterprises on an economically valid basis that approximates 
the division of profits that would have been anticipated and reflected in an 
agreement made at arm’s length. See paragraphs 2.138-2.151 for a 
discussion of how to split the combined profits.  


C.2 Strengths and weaknesses 


2.115 The main strength of the transactional profit split method is that it 
can offer a solution for highly integrated operations for which a one-sided 
method would not be appropriate. For example, see the discussion of the 
appropriateness and application of profit split methods to the global trading 
of financial instruments between associated enterprises in Part III, Section C 
of the Report on the Attribution of Profits to Permanent Establishments.2 A 


                                                        
2 See Report on the Attribution of Profits to Permanent Establishments, 


approved by the Committee on Fiscal Affairs on 24 June 2008 and by the 
Council for publication on 17 July 2008 and the Report on the Attribution 
of Profits to Permanent Establishments, approved by the Committee on 
Fiscal Affairs on 22 June 2010 and by the Council for publication on 22 
July 2010.  
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transactional profit split method may also be found to be the most 
appropriate method in cases where both parties to a transaction make unique 
and valuable contributions (e.g. contribute unique intangibles) to the 
transaction, because in such a case independent parties might wish to share the 
profits of the transaction in proportion to their respective contributions and a 
two-sided method might be more appropriate in these circumstances than a 
one-sided method. In addition, in the presence of unique and valuable 
contributions, reliable comparables information might be insufficient to apply 
another method. On the other hand, a transactional profit split method would 
ordinarily not be used in cases where one party to the transaction performs 
only simple functions and does not make any significant unique contribution 
(e.g. contract manufacturing or contract service activities in relevant 
circumstances), as in such cases a transactional profit split method typically 
would not be appropriate in view of the functional analysis of that party. See 
paragraphs 3.38-3.39 for a discussion of limitations in available 
comparables.  


2.116 Where comparables data are available, they can be relevant in the 
profit split analysis to support the division of profits that would have been 
achieved between independent parties in comparable circumstances. 
Comparables data can also be relevant in the profit split analysis to assess 
the value of the contributions that each associated enterprise makes to the 
transactions. In effect, the assumption is that independent parties would have 
split the combined profits in proportion to the value of their respective 
contributions to the generation of profit in the transaction. On the other 
hand, the external market data considered in valuing the contribution each 
associated enterprise makes to the controlled transactions will be less closely 
connected to those transactions than is the case with the other available 
methods.  


2.117 However, in those cases where there is no more direct evidence of 
how independent parties in comparable circumstances would have split the 
profit in comparable transactions, the allocation of profits may be based on 
the division of functions (taking account of the assets used and risks 
assumed) between the associated enterprises themselves.  


2.118 Another strength of the transactional profit split method is that it 
offers flexibility by taking into account specific, possibly unique, facts and 
circumstances of the associated enterprises that are not present in 
independent enterprises, while still constituting an arm’s length approach to 
the extent that it reflects what independent enterprises reasonably would 
have done if faced with the same circumstances.  


2.119 A further strength of the transactional profit split method is that it 
is less likely that either party to the controlled transaction will be left with an 
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extreme and improbable profit result, since both parties to the transaction are 
evaluated. This aspect can be particularly important when analysing the 
contributions by the parties in respect of the intangible property employed in 
the controlled transactions. This two-sided approach may also be used to 
achieve a division of the profits from economies of scale or other joint 
efficiencies that satisfies both the taxpayer and tax administrations.   


2.120 A weakness of the transactional profit split method relates to 
difficulties in its application. On first review, the transactional profit split 
method may appear readily accessible to both taxpayers and tax 
administrations because it tends to rely less on information about 
independent enterprises. However, associated enterprises and tax 
administrations alike may have difficulty accessing information from 
foreign affiliates. In addition, it may be difficult to measure combined 
revenue and costs for all the associated enterprises participating in the 
controlled transactions, which would require stating books and records on a 
common basis and making adjustments in accounting practices and 
currencies. Further, when the transactional profit split method is applied to 
operating profit, it may be difficult to identify the appropriate operating 
expenses associated with the transactions and to allocate costs between the 
transactions and the associated enterprises' other activities.  


C.3 Guidance for application 


C.3.1 In general 
2.121 These Guidelines do not seek to provide an exhaustive catalogue 
of ways in which the transactional profit split method may be applied. 
Application of the method will depend on the circumstances of the case and 
the information available, but the overriding objective should be to 
approximate as closely as possible the split of profits that would have been 
realised had the parties been independent enterprises.  


2.122 Under the transactional profit split method, the combined profits 
are to be split between the associated enterprises on an economically valid 
basis that approximates the division of profits that would have been 
anticipated and reflected in an agreement made at arm’s length. In general, 
the determination of the combined profits to be split and of the splitting 
factors should:  


• Be consistent with the functional analysis of the controlled 
transaction under review, and in particular reflect the allocation of 
risks among the parties, 
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• Be consistent with the determination of the combined profits to be 
split and of the splitting factors which would have been agreed 
between independent parties, 


• Be consistent with the type of profit split approach (e.g. 
contribution analysis, residual analysis, or other; ex ante or ex post 
approach, as discussed at paragraphs 2.124-2.151 below), and  


• Be capable of being measured in a reliable manner. 


2.123 In addition, 


• If a transactional profit split method is used to set transfer pricing in 
controlled transactions (ex ante approach), it would be reasonable 
to expect the life-time of the arrangement and the criteria or 
allocation keys to be agreed in advance of the transaction,  


• The person using a transactional profit split method (taxpayer or tax 
administration) should be prepared to explain why it is regarded as 
the most appropriate method to the circumstances of the case, as 
well as the way it is implemented, and in particular the criteria or 
allocation keys used to split the combined profits, and  


• The determination of the combined profits to be split and of the 
splitting factors should generally be used consistently over the life-
time of the arrangement, including during loss years, unless 
independent parties in comparable circumstances would have 
agreed otherwise and the rationale for using differing criteria or 
allocation keys is documented, or if specific circumstances would 
have justified a re-negotiation between independent parties. 


C.3.2 Various approaches for splitting the profits 
2.124 There are a number of approaches for estimating the division of 
profits, based on either projected or actual profits, as may be appropriate, to 
which independent enterprises would have agreed, two of which are 
discussed in the following paragraphs. These approaches – contribution 
analysis and residual analysis – are not necessarily exhaustive or mutually 
exclusive.   


C.3.2.1 Contribution analysis 
2.125 Under a contribution analysis, the combined profits, which are the 
total profits from the controlled transactions under examination, would be 
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divided between the associated enterprises based upon a reasonable 
approximation of the division of profits that independent enterprises would 
have expected to realize from engaging in comparable transactions. This 
division can be supported by comparables data where available. In the 
absence thereof, it is often based on the relative value of the functions 
performed by each of the associated enterprises participating in the 
controlled transactions, taking account of their assets used and risks 
assumed. In cases where the relative value of the contributions can be 
measured directly, it may not be necessary to estimate the actual market 
value of each participant's contributions. 


2.126 It can be difficult to determine the relative value of the 
contribution that each of the associated enterprises makes to the controlled 
transactions, and the approach will often depend on the facts and 
circumstances of each case. The determination might be made by comparing 
the nature and degree of each party’s contribution of differing types (for 
example, provision of services, development expenses incurred, capital 
invested) and assigning a percentage based upon the relative comparison and 
external market data. See paragraphs 2.138-2.151 for a discussion of how to 
split the combined profits. 


C.3.2.2 Residual analyses3 
2.127 A residual analysis divides the combined profits from the 
controlled transactions under examination in two stages. In the first stage, 
each participant is allocated an arm’s length remuneration for its non-unique 
contributions in relation to the controlled transactions in which it is engaged. 
Ordinarily this initial remuneration would be determined by applying one of 
the traditional transaction methods or a transactional net margin method, by 
reference to the remuneration of comparable transactions between 
independent enterprises. Thus, it would generally not account for the return 
that would be generated by any unique and valuable contribution by the 
participants. In the second stage, any residual profit (or loss) remaining after 
the first stage division would be allocated among the parties based on an 
analysis of the facts and circumstances, following the guidance as described 
at paragraphs 2.138-2.151 for splitting the combined profits.  


2.128 An alternative approach to how to apply a residual analysis could 
seek to replicate the outcome of bargaining between independent enterprises 
in the free market. In this context, in the first stage, the initial remuneration 
provided to each participant would correspond to the lowest price an 


                                                        
3  An example illustrating the application of the residual profit split is found in 


Annex II to Chapter II. 







138 – CHAPTER II: TRANSFER PRICING METHODS 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


independent seller reasonably would accept in the circumstances and the 
highest price that the buyer would be reasonably willing to pay. Any 
discrepancy between these two figures could result in the residual profit 
over which independent enterprises would bargain. In the second stage, the 
residual analysis therefore could divide this pool of profit based on an 
analysis of any factors relevant to the associated enterprises that would 
indicate how independent enterprises might have split the difference 
between the seller's minimum price and the buyer's maximum price.  


2.129 In some cases an analysis could be performed, perhaps as part of a 
residual profit split or as a method of splitting profits in its own right, by 
taking into account the discounted cash flow to the parties to the controlled 
transactions over the anticipated life of the business. One of the situations in 
which this may be an effective method could be where a start-up is involved, 
cash flow projections were carried out as part of assessing the viability of 
the project, and capital investment and sales could be estimated with a 
reasonable degree of certainty. However, the reliability of such an approach 
will depend on the use of an appropriate discount rate, which should be 
based on market benchmarks. In this regard, it should be noted that industry-
wide risk premiums used to calculate the discount do not distinguish 
between particular companies let alone segments of businesses, and 
estimates of the relative timing of receipts can be problematic. Such an 
approach, therefore, would require considerable caution and should be 
supplemented where possible by information derived from other methods.  


C.3.3 Determining the combined profits to be split  
2.130 The combined profits to be split in a transactional profit split 
method are the profits of the associated enterprises from the controlled 
transactions in which the associated enterprises are engaged. The combined 
profits to be split should only be those arising from the controlled 
transaction(s) under review. In determining those profits, it is essential to 
first identify the relevant transactions to be covered by the transactional 
profit split. It is also essential to identify the level of aggregation, see 
paragraphs 3.9-3.12. Where a taxpayer has controlled transactions with more 
than one associated enterprise, it is also necessary to identify the parties in 
relation to those transactions and the profits to be split among them.  


2.131 In order to determine the combined profits to be split, the accounts 
of the parties to the transaction to which a transactional profit split is applied 
need to be put on a common basis as to accounting practice and currency, 
and then combined. Because accounting standards can have significant 
effects on the determination of the profits to be split, accounting standards 
should be selected in advance of applying the method and applied 
consistently over the lifetime of the arrangement. See paragraphs 2.121-
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2.123 for general guidance on the consistency of the determination of the 
combined profits to be split.  


2.132 Financial accounting may provide the starting point for 
determining the profit to be split in the absence of harmonized tax 
accounting standards. The use of other financial data (e.g. cost accounting) 
should be permitted where such accounts exist, are reliable, auditable and 
sufficiently transactional. In this context, product-line income statements or 
divisional accounts may prove to be the most useful accounting records.  


C.3.3.1 Actual or projected profits  
2.133 If the profit split method were to be used by associated enterprises 
to set transfer pricing in controlled transactions (i.e. an ex ante approach), 
then each associated enterprise would seek to achieve the division of profits 
that independent enterprises would have expected to realize from engaging 
in comparable transactions. Depending on the facts and circumstances, 
profit splits using either actual or projected profits are observed in practice.   


2.134 When a tax administration examines the application of the method 
used ex ante to evaluate whether the method has reliably approximated 
arm’s length transfer pricing, it is critical for the tax administration to 
acknowledge that the taxpayer could not have known what the actual profit 
experience of the business activity would be at the time that the conditions 
of the controlled transaction were established. Without such an 
acknowledgement, the application of the transactional profit split method 
could penalize or reward a taxpayer by focusing on circumstances that the 
taxpayer could not reasonably have foreseen. Such an application would be 
contrary to the arm’s length principle, because independent enterprises in 
similar circumstances could only have relied upon projections and could not 
have known the actual profit experience. See also paragraph 3.74. 


2.135 In using the transactional profit split method to establish the 
conditions of controlled transactions, the associated enterprises would seek 
to achieve the division of profit that independent enterprises would have 
realized. The evaluation of the conditions of the controlled transactions of 
associated enterprises using a transactional profit split method will be easiest 
for a tax administration where the associated enterprises have originally 
determined such conditions on the same basis. The evaluation may then 
begin on the same basis to verify whether the division of actual profits is in 
accordance with the arm’s length principle.  


2.136 Where the associated enterprises have determined the conditions 
in their controlled transactions on a basis other than the transactional profit 
split method, the tax administration would evaluate such conditions on the 
basis of the actual profit experience of the enterprise. However, care would 
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need to be exercised to ensure that the application of a transactional profit 
split method is performed in a context that is similar to what the associated 
enterprises would have experienced, i.e. on the basis of information known 
or reasonably foreseeable by the associated enterprises at the time the 
transactions were entered into, in order to avoid the use of hindsight. See 
paragraphs 2.12 and 3.74.  


C.3.3.2 Different measures of profits4 
2.137 Generally, the combined profits to be split in a transactional profit 
split method are operating profits. Applying the transactional profit split in 
this manner ensures that both income and expenses of the MNE are 
attributed to the relevant associated enterprise on a consistent basis. 
However, occasionally, it may be appropriate to carry out a split of gross 
profits and then deduct the expenses incurred in or attributable to each 
relevant enterprise (and excluding expenses taken into account in computing 
gross profits). In such cases, where different analyses are being applied to 
divide the gross income and the deductions of the MNE among associated 
enterprises, care must be taken to ensure that the expenses incurred in or 
attributable to each enterprise are consistent with the activities and risks 
undertaken there, and that the allocation of gross profits is likewise 
consistent with the placement of activities and risks. For example, in the 
case of an MNE that engages in highly integrated worldwide trading 
operations, involving various types of property, it may be possible to 
determine the enterprises in which expenses are incurred (or attributed), but 
not to accurately determine the particular trading activities to which those 
expenses relate. In such a case, it may be appropriate to split the gross 
profits from each trading activity and then deduct from the resulting overall 
gross profits the expenses incurred in or attributable to each enterprise, 
bearing in mind the caution noted above.  


C.3.4 How to split the combined profits  


C.3.4.1 In general 
2.138 The relevance of comparable uncontrolled transactions or internal 
data and the criteria used to achieve an arm’s length division of the profits 
depend on the facts and circumstances of the case. It is therefore not 
desirable to establish a prescriptive list of criteria or allocation keys. See 
paragraphs 2.121-2.123 for general guidance on the consistency of the 


                                                        
4  An example illustrating different measures of profits when applying a 


transactional profit split method can be found in Annex III to Chapter II. 
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determination of the splitting factors. In addition, the criteria or allocation 
keys used to split the profit should:  


• Be reasonably independent of transfer pricing policy formulation, i.e. 
they should be based on objective data (e.g. sales to independent 
parties), not on data relating to the remuneration of controlled 
transactions (e.g. sales to associated enterprises), and  


• Be supported by comparables data, internal data, or both.  


C.3.4.2 Reliance on data from comparable uncontrolled 
transactions 
2.139 One possible approach is to split the combined profits based on 
the division of profits that actually results from comparable uncontrolled 
transactions. Examples of possible sources of information on uncontrolled 
transactions that might usefully assist the determination of criteria to split 
the profits, depending on the facts and circumstances of the case, include 
joint-venture arrangements between independent parties under which profits 
are shared, such as development projects in the oil and gas industry; 
pharmaceutical collaborations, co-marketing or co-promotion agreements; 
arrangements between independent music record labels and music artists; 
uncontrolled arrangements in the financial services sector; etc. 


C.3.4.3 Allocation keys 
2.140 In practice, the division of the combined profits under a 
transactional profit split method is generally achieved using one or more 
allocation keys. Depending on the facts and circumstances of the case, the 
allocation key can be a figure (e.g. a 30%-70% split based on evidence of a 
similar split achieved between independent parties in comparable 
transactions), or a variable (e.g. relative value of participant’s marketing 
expenditure or other possible keys as discussed below). Where more than 
one allocation key is used, it will also be necessary to weight the allocation 
keys used to determine the relative contribution that each allocation key 
represents to the earning of the combined profits. 


2.141 In practice, allocation keys based on assets/capital (operating 
assets, fixed assets, intangible assets, capital employed) or costs (relative 
spending and/or investment in key areas such as research and development, 
engineering, marketing) are often used. Other allocation keys based for 
instance on incremental sales, headcounts (number of individuals involved 
in the key functions that generate value to the transaction), time spent by a 
certain group of employees if there is a strong correlation between the time 
spent and the creation of the combined profits, number of servers, data 







142 – CHAPTER II: TRANSFER PRICING METHODS 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


storage, floor area of retail points, etc. may be appropriate depending on the 
facts and circumstances of the transactions.  


Asset-based allocation keys  


2.142 Asset-based or capital-based allocation keys can be used where 
there is a strong correlation between tangible or intangible assets or capital 
employed and creation of value in the context of the controlled transaction. 
See paragraph 2.151 for a brief discussion of splitting the combined profits 
by reference to capital employed. In order for an allocation key to be 
meaningful, it should be applied consistently to all the parties to the 
transaction. See paragraph 2.104 for a discussion of comparability issues in 
relation to asset valuation in the context of the transactional net margin 
method, which is also valid in the context of the transactional profit split 
method. 


2.143 One particular circumstance where the transactional profit split 
method may be found to be the most appropriate method is the case where 
each party to the transaction contributes valuable, unique intangibles. 
Intangible assets pose difficult issues in relation both to their identification 
and to their valuation. Identification of intangibles can be difficult because 
not all valuable intangible assets are legally protected and registered and not 
all valuable intangible assets are recorded in the accounts. An essential part 
of a transactional profit split analysis is to identify what intangible assets are 
contributed by each associated enterprise to the controlled transaction and 
their relative value. Guidance on intangible property is found at Chapter VI 
of these Guidelines. See also the examples in the Annex to Chapter VI 
“Examples to illustrate the guidance on intangibles”. 


Cost-based allocation keys  


2.144 An allocation key based on expenses may be appropriate where it 
is possible to identify a strong correlation between relative expenses 
incurred and relative value added. For example, marketing expenses may be 
an appropriate key for distributors-marketers if advertising generates 
material marketing intangibles, e.g. in consumer goods where the value of 
marketing intangibles is affected by advertising. Research and development 
expenses may be suitable for manufacturers if they relate to the development 
of significant trade intangibles such as patents. However, if, for instance, 
each party contributes different valuable intangibles, then it is not 
appropriate to use a cost-based allocation key unless cost is a reliable 
measure of the relative value of those intangibles. Remuneration is 
frequently used in situations where people functions are the primary factor 
in generating the combined profits.  
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2.145 Cost-based allocation keys have the advantage of simplicity. It is 
however not always the case that a strong correlation exists between relative 
expenses and relative value, as discussed in paragraph 6.142. One possible 
issue with cost-based allocation keys is that they can be very sensitive to 
accounting classification of costs. It is therefore necessary to clearly identify 
in advance what costs will be taken into account in the determination of the 
allocation key and to determine the allocation key consistently among the 
parties. 


Timing issues 


2.146 Another important issue is the determination of the relevant period 
of time from which the elements of determination of the allocation key (e.g. 
assets, costs, or others) should be taken into account. A difficulty arises 
because there can be a time lag between the time when expenses are 
incurred and the time when value is created, and it is sometimes difficult to 
decide which period’s expenses should be used. For example, in the case of 
a cost-based allocation key, using the expenditure on a single-year basis may 
be suitable for some cases, while in some other cases it may be more 
suitable to use accumulated expenditure (net of depreciation or amortization, 
where appropriate in the circumstances) incurred in the previous as well as 
the current years. Depending on the facts and circumstances of the case, this 
determination may have a significant effect on the allocation of profits 
amongst the parties. As noted at paragraphs 2.122-2.123 above, the selection 
of the allocation key should be appropriate to the particular circumstances of 
the case and provide a reliable approximation of the division of profits that 
would have been agreed between independent parties. 


C.3.4.4 Reliance on data from the taxpayer’s own operations 
(“internal data”) 


2.147 Where comparable uncontrolled transactions of sufficient 
reliability are lacking to support the division of the combined profits, 
consideration should be given to internal data, which may provide a reliable 
means of establishing or testing the arm’s length nature of the division of 
profits. The types of such internal data that are relevant will depend on the 
facts and circumstances of the case and should satisfy the conditions 
outlined in this Section and in particular at paragraphs 2.122-2.123 and 
2.138. They will frequently be extracted from the taxpayers’ cost accounting 
or financial accounting.  


2.148 For instance, where an asset-based allocation key is used, it may 
be based on data extracted from the balance sheets of the parties to the 
transaction. It will often be the case that not all the assets of the taxpayers 
relate to the transaction at hand and that accordingly some analytical work is 
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needed for the taxpayer to draw a “transactional” balance sheet that will be 
used for the application of the transactional profit split method. Similarly, 
where cost-based allocation keys are used that are based on data extracted 
from the taxpayers’ profit and loss accounts, it may be necessary to draw 
transactional accounts that identify those expenses that are related to the 
controlled transaction at hand and those that should be excluded from the 
determination of the allocation key. The type of expenditure that is taken 
into account (e.g. salaries, depreciation, etc.) as well as the criteria used to 
determine whether a given expense is related to the transaction at hand or is 
rather related to other transactions of the taxpayer (e.g. to other lines of 
products not subject to this profit split determination) should be applied 
consistently to all the parties to the transaction. See also paragraph 2.104 for 
a discussion of valuation of assets in the context of the transactional net 
margin method where the net profit is weighted to assets, which is also 
relevant to the valuation of assets in the context of a transactional profit split 
where an asset-based allocation key is used. 


2.149 Internal data may also be helpful where the allocation key is based 
on a cost accounting system, e.g. headcounts involved in some aspects of the 
transaction, time spent by a certain group of employees on certain tasks, 
number of servers, data storage, floor area of retail points, etc. 


2.150 Internal data are essential to assess the values of the respective 
contributions of the parties to the controlled transaction. The determination 
of such values should rely on a functional analysis that takes into account all 
the economically significant functions, assets and risks contributed by the 
parties to the controlled transaction. In those cases where the profit is split 
on the basis of an evaluation of the relative importance of the functions, 
assets and risks to the value added to the controlled transaction, such 
evaluation should be supported by reliable objective data in order to limit 
arbitrariness. Particular attention should be given to the identification of the 
relevant contributions of valuable intangibles and the assumption of 
significant risks and the importance, relevance and measurement of the 
factors which gave rise to these valuable intangibles and significant risks.  


2.151 One possible approach not discussed above is to split the 
combined profits so that each of the associated enterprises participating in 
the controlled transactions earns the same rate of return on the capital it 
employs in that transaction. This method assumes that each participant's 
capital investment in the transaction is subject to a similar level of risk, so 
that one might expect the participants to earn similar rates of return if they 
were operating in the open market. However, this assumption may not be 
realistic. For example, it would not account for conditions in capital markets 
and could ignore other relevant aspects that would be revealed by a 
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functional analysis and that should be taken into account in a transactional 
profit split.  


D.  Conclusions on transactional profit methods 


2.152 Paragraphs 2.1-2.12 provide guidance on the selection of the most 
appropriate transfer pricing method to the circumstances of the case.  


2.153 As discussed in these Guidelines, there are concerns regarding the 
use of the transactional net margin method, in particular that it is sometimes 
applied without adequately taking into account the relevant differences 
between the controlled and uncontrolled transactions being compared. Many 
countries are concerned that the safeguards established for the traditional 
transaction methods may be overlooked in applying the transactional net 
margin method. Thus, where differences in the characteristics of the 
transactions being compared have a material effect on the net profit 
indicators being used, it would not be appropriate to apply the transactional 
net margin method without making adjustments for such differences. See 
paragraphs 2.74-2.81 (the comparability standard to be applied to the 
transactional net margin method). 


2.154 The recognition that the use of transactional profit methods may 
be necessary is not intended to suggest that independent enterprises would 
use these methods to set prices. As with any method, it is important that it be 
possible to calculate appropriate corresponding adjustments when 
transactional profit methods are used, recognising that in certain cases 
corresponding adjustments may be determined on an aggregate basis 
consistent with the aggregation principles in paragraphs 3.9-3.12. 


2.155 In all cases, caution must be used to determine whether a 
transactional profit method as applied to a particular aspect of a case can 
produce an arm’s length answer, either in conjunction with a traditional 
transaction method or on its own. The question ultimately can be resolved 
only on a case-by-case basis taking into account the strengths and 
weaknesses set forth above for a particular transactional profit method to be 
applied, the comparability (including functional) analysis of the parties to 
the transaction, and the availability and reliability of comparable data. In 
addition, these conclusions assume that countries will have a certain degree 
of sophistication in their underlying tax systems before applying these 
methods. 
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Chapter III 
 


Comparability Analysis 


A.  Performing a comparability analysis 


3.1 General guidance on comparability is found in Section D of 
Chapter I. By definition, a comparison implies examining two terms: the 
controlled transaction under review and the uncontrolled transactions that 
are regarded as potentially comparable. The search for comparables is only 
part of the comparability analysis. It should be neither confused with nor 
separated from the comparability analysis. The search for information on 
potentially comparable uncontrolled transactions and the process of 
identifying comparables is dependent upon prior analysis of the taxpayer’s 
controlled transaction and of the economically relevant characteristics or 
comparability factors (see Section D.1 of Chapter I). A methodical, 
consistent approach should provide some continuity or linkage in the whole 
analytical process, thereby maintaining a constant relationship amongst the 
various steps: from the preliminary analysis of the conditions of the 
controlled transaction, to the selection of the transfer pricing method, 
through to the identification of potential comparables and ultimately a 
conclusion about whether the controlled transactions being examined are 
consistent with the arm’s length principle as described in paragraph 1 of 
Article 9 of the OECD Model Tax Convention. 


3.2 As part of the process of selecting the most appropriate transfer 
pricing method (see paragraph 2.2) and applying it, the comparability 
analysis always aims at finding the most reliable comparables. Thus, where 
it is possible to determine that some uncontrolled transactions have a lesser 
degree of comparability than others, they should be eliminated (see also 
paragraph 3.56). This does not mean that there is a requirement for an 
exhaustive search of all possible sources of comparables as it is 
acknowledged that there are limitations in availability of information and 
that searches for comparables data can be burdensome. See also discussion 
of compliance efforts at paragraphs 3.80-3.83.  
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3.3 In order for the process to be transparent, it is considered a good 
practice for a taxpayer that uses comparables to support its transfer pricing, 
or a tax administration that uses comparables to support a transfer pricing 
adjustment, to provide appropriate supporting information for the other 
interested party (i.e. tax auditor, taxpayer or foreign competent authorities) 
to be able to assess the reliability of the comparables used. See paragraph 
3.36 for a discussion of information available to tax administrations that is 
not disclosed to taxpayers. General guidance on documentation 
requirements is found at Chapter V of these Guidelines. See also the Annex 
to Chapter IV “Guidelines for conducting Advance Pricing Arrangements 
under the Mutual Agreement Procedure (MAP APAs)”.  


A.1 Typical process  


3.4 Below is a description of a typical process that can be followed 
when performing a comparability analysis. This process is considered an 
accepted good practice but it is not a compulsory one, and any other search 
process leading to the identification of reliable comparables may be 
acceptable as reliability of the outcome is more important than process (i.e. 
going through the process does not provide any guarantee that the outcome 
will be arm’s length, and not going through the process does not imply that 
the outcome will not be arm’s length).  


Step 1:  Determination of years to be covered. 


Step 2:  Broad-based analysis of the taxpayer’s circumstances. 


Step 3:   Understanding the controlled transaction(s) under 
examination, based in particular on a functional analysis, 
in order to choose the tested party (where needed), the 
most appropriate transfer pricing method to the 
circumstances of the case, the financial indicator that will 
be tested (in the case of a transactional profit method), and 
to identify the significant comparability factors that 
should be taken into account. 


Step 4:  Review of existing internal comparables, if any.  


Step 5:  Determination of available sources of information on 
external comparables where such external comparables 
are needed taking into account their relative reliability. 


Step 6:  Selection of the most appropriate transfer pricing method 
and, depending on the method, determination of the 
relevant financial indicator (e.g. determination of the 
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relevant net profit indicator in case of a transactional net 
margin method). 


Step 7:  Identification of potential comparables: determining the 
key characteristics to be met by any uncontrolled 
transaction in order to be regarded as potentially 
comparable, based on the relevant factors identified in 
Step 3 and in accordance with the comparability factors 
set forth at Section D.1 of Chapter I.  


Step 8:  Determination of and making comparability adjustments 
where appropriate. 


Step 9:  Interpretation and use of data collected, determination of 
the arm’s length remuneration. 


3.5 In practice, this process is not a linear one. Steps 5 to 7 in 
particular might need to be carried out repeatedly until a satisfactory 
conclusion is reached, i.e. the most appropriate method is selected, 
especially because the examination of available sources of information may 
in some instances influence the selection of the transfer pricing method. For 
instance, in cases where it is not possible to find information on comparable 
transactions (step 7) and/or to make reasonably accurate adjustments (step 
8), taxpayers might have to select another transfer pricing method and repeat 
the process starting from step 4.  


3.6 See paragraph 3.82 for a discussion of a process to establish, 
monitor and review transfer prices. 


A.2 Broad-based analysis of the taxpayer’s circumstances  


3.7 The “broad-based analysis” is an essential step in the 
comparability analysis. It can be defined as an analysis of the industry, 
competition, economic and regulatory factors and other elements that affect 
the taxpayer and its environment, but not yet within the context of looking at 
the specific transactions in question. This step helps understand the 
conditions in the taxpayer’s controlled transaction as well as those in the 
uncontrolled transactions to be compared, in particular the economic 
circumstances of the transaction (see paragraphs 1.110-1.113). 


A.3 Review of the controlled transaction and choice of the tested 
party 


3.8 The review of the controlled transaction(s) under examination 
aims at identifying the relevant factors that will influence the selection of the 
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tested party (where needed), the selection and application of the most 
appropriate transfer pricing method to the circumstances of the case, the 
financial indicator that will be tested (in the case of a transactional profit 
method), the selection of comparables and where relevant the determination 
of comparability adjustments. 


A.3.1 Evaluation of a taxpayer’s separate and combined 
transactions 


3.9 Ideally, in order to arrive at the most precise approximation of 
arm’s length conditions, the arm's length principle should be applied on a 
transaction-by-transaction basis. However, there are often situations where 
separate transactions are so closely linked or continuous that they cannot be 
evaluated adequately on a separate basis. Examples may include: a) some 
long-term contracts for the supply of commodities or services, b) rights to 
use intangible property, and c) pricing a range of closely-linked products 
(e.g. in a product line) when it is impractical to determine pricing for each 
individual product or transaction. Another example would be the licensing 
of manufacturing know-how and the supply of vital components to an 
associated manufacturer; it may be more reasonable to assess the arm's 
length terms for the two items together rather than individually. Such 
transactions should be evaluated together using the most appropriate arm's 
length method. A further example would be the routing of a transaction 
through another associated enterprise; it may be more appropriate to 
consider the transaction of which the routing is a part in its entirety, rather 
than consider the individual transactions on a separate basis. See example 26 
of the Annex to Chapter VI. 


3.10 Another example where a taxpayer’s transactions may be 
combined is related to portfolio approaches. A portfolio approach is a 
business strategy consisting of a taxpayer bundling certain transactions for 
the purpose of earning an appropriate return across the portfolio rather than 
necessarily on any single product within the portfolio. For instance, some 
products may be marketed by a taxpayer with a low profit or even at a loss, 
because they create a demand for other products and/or related services of 
the same taxpayer that are then sold or provided with high profits (e.g. 
equipment and captive aftermarket consumables, such as vending coffee 
machines and coffee capsules, or printers and cartridges). Similar 
approaches can be observed in various industries. Portfolio approaches are 
an example of a business strategy that may need to be taken into account in 
the comparability analysis and when examining the reliability of 
comparables. See paragraphs 1.114-1.118 on business strategies. However, 
as discussed in paragraphs 1.129-1.131, these considerations will not explain 
continued overall losses or poor performance over time. Moreover, in order 
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to be acceptable, portfolio approaches must be reasonably targeted as they 
should not be used to apply a transfer pricing method at the taxpayer’s 
company-wide level in those cases where different transactions have 
different economic logic and should be segmented. See paragraphs 2.84-
2.85. Finally, the above comments should not be misread as implying that it 
would be acceptable for one entity within an MNE group to have a below 
arm’s length return in order to provide benefits to another entity of the MNE 
group, see in particular paragraph 1.130. 


3.11 While some separately contracted transactions between associated 
enterprises may need to be evaluated together in order to determine whether 
the conditions are arm's length, other transactions contracted between such 
enterprises as a package may need to be evaluated separately. An MNE may 
package as a single transaction and establish a single price for a number of 
benefits such as licences for patents, know-how, and trademarks, the 
provision of technical and administrative services, and the lease of 
production facilities. This type of arrangement is often referred to as a 
package deal. Such comprehensive packages would be unlikely to include 
sales of goods, however, although the price charged for sales of goods may 
cover some accompanying services. In some cases, it may not be feasible to 
evaluate the package as a whole so that the elements of the package must be 
segregated. In such cases, after determining separate transfer pricing for the 
separate elements, the tax administration should nonetheless consider 
whether in total the transfer pricing for the entire package is arm's length.   


3.12 Even in uncontrolled transactions, package deals may combine 
elements that are subject to different tax treatment under domestic law or an 
income tax convention. For example, royalty payments may be subject to 
withholding tax but lease payments may be subject to net taxation. In such 
circumstances, it may still be appropriate to determine the transfer pricing 
on a package basis, and the tax administration could then determine whether 
for other tax reasons it is necessary to allocate the price to the elements of 
the package. In making this determination, tax administrations should 
examine the package deal between associated enterprises in the same way 
that they would analyse similar deals between independent enterprises. 
Taxpayers should be prepared to show that the package deal reflects 
appropriate transfer pricing. 


A.3.2 Intentional set-offs 
3.13 An intentional set-off is one that associated enterprises incorporate 
knowingly into the terms of the controlled transactions. It occurs when one 
associated enterprise has provided a benefit to another associated enterprise 
within the group that is balanced to some degree by different benefits 
received from that enterprise in return. These enterprises may indicate that 
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the benefit each has received should be set off against the benefit each has 
provided as full or part payment for those benefits so that only the net gain 
or loss (if any) on the transactions needs to be considered for purposes of 
assessing tax liabilities. For example, an enterprise may license another 
enterprise to use a patent in return for the provision of know-how in another 
connection and indicate that the transactions result in no profit or loss to 
either party. Such arrangements may sometimes be encountered between 
independent enterprises and should be assessed in accordance with the arm's 
length principle in order to quantify the value of the respective benefits 
presented as set-offs. 


3.14 Intentional set-offs may vary in size and complexity. Such set-offs 
may range from a simple balance of two transactions (such as a favourable 
selling price for manufactured goods in return for a favourable purchase 
price for the raw material used in producing the goods) to an arrangement 
for a general settlement balancing all benefits accruing to both parties over a 
period. Independent enterprises would be very unlikely to consider the latter 
type of arrangement unless the benefits could be sufficiently accurately 
quantified and the contract is created in advance. Otherwise, independent 
enterprises normally would prefer to allow their receipts and disbursements 
to flow independently of each other, taking any profit or loss resulting from 
normal trading.  


3.15 Recognition of intentional set-offs does not change the 
fundamental requirement that for tax purposes the transfer prices for 
controlled transactions must be consistent with the arm's length principle. It 
would be a good practice for taxpayers to disclose the existence of set-offs 
intentionally built into two or more transactions between associated 
enterprises and demonstrate (or acknowledge that they have relevant 
supporting information and have undertaken sufficient analysis to be able to 
show) that, after taking account of the set-offs, the conditions governing the 
transactions are consistent with the arm's length principle. 


3.16 It may be necessary to evaluate the transactions separately to 
determine whether they each satisfy the arm's length principle. If the 
transactions are to be analysed together, care should be taken in selecting 
comparable transactions and regard had to the discussion at paragraphs 3.9-
3.12. The terms of set-offs relating to international transactions between 
associated enterprises may not be fully consistent with those relating to 
purely domestic transactions between independent enterprises because of the 
differences in tax treatment of the set-off under different national tax 
systems or differences in the treatment of the payment under a bilateral tax 
treaty. For example, withholding tax would complicate a set-off of royalties 
against sales receipts. 
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3.17 A taxpayer may seek on examination a reduction in a transfer 
pricing adjustment based on an unintentional over-reporting of taxable 
income. Tax administrations in their discretion may or may not grant this 
request. Tax administrations may also consider such requests in the context 
of mutual agreement procedures and corresponding adjustments (see 
Chapter IV).  


A.3.3 Choice of the tested party 
3.18 When applying a cost plus, resale price or transactional net margin 
method as described in Chapter II, it is necessary to choose the party to the 
transaction for which a financial indicator (mark-up on costs, gross margin, 
or net profit indicator) is tested. The choice of the tested party should be 
consistent with the functional analysis of the transaction. As a general rule, 
the tested party is the one to which a transfer pricing method can be applied 
in the most reliable manner and for which the most reliable comparables can 
be found, i.e. it will most often be the one that has the less complex 
functional analysis.  


3.19 This can be illustrated as follows. Assume that company A 
manufactures two types of products, P1 and P2, that it sells to company B, 
an associated enterprise in another country. Assume that A is found to 
manufacture P1 products using valuable, unique intangibles that belong to B 
and following technical specifications set by B. Assume that in this P1 
transaction, A only performs simple functions and does not make any 
valuable, unique contribution in relation to the transaction. The tested party 
for this P1 transaction would most often be A. Assume now that A is also 
manufacturing P2 products for which it owns and uses valuable unique 
intangibles such as valuable patents and trademarks, and for which B acts as 
a distributor. Assume that in this P2 transaction, B only performs simple 
functions and does not make any valuable, unique contribution in relation to 
the transaction. The tested party for the P2 transaction would most often be 
B. 


A.3.4 Information on the controlled transaction 
3.20 In order to select and apply the most appropriate transfer pricing 
method to the circumstances of the case, information is needed on the 
comparability factors in relation to the controlled transaction under review 
and in particular on the functions, assets and risks of all the parties to the 
controlled transaction, including the foreign associated enterprise(s). 
Specifically, while one-sided methods (e.g. cost plus, resale price or 
transactional net margin method which are discussed in detail in Chapter II) 
only require examining a financial indicator or profit level indicator for one of 
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the parties to the transaction (the “tested party” as discussed in paragraphs 
3.18-3.19), some information on the comparability factors of the controlled 
transaction and in particular on the functional analysis of the non-tested party 
is also needed in order to appropriately characterise the controlled transaction 
and select the most appropriate transfer pricing method. 


3.21 Where the most appropriate transfer pricing method in the 
circumstances of the case, determined following the guidance at paragraphs 
2.1-2.12, is a transactional profit split, financial information on all the 
parties to the transaction, domestic and foreign, is needed. Given the two-
sided nature of this method, the application of a transactional profit split 
necessitates particularly detailed information on the foreign associated 
enterprise party to the transaction. This includes information on the five 
comparability factors in order to appropriately characterise the relationship 
between the parties and demonstrate the appropriateness of the transactional 
profit split method, as well as financial information (the determination of the 
combined profits to be split and the splitting of the profits both rely on 
financial information pertaining to all the parties to the transaction, 
including the foreign associated enterprise). Accordingly, where the most 
appropriate transfer pricing method in the circumstances of the case is a 
transactional profit split, it would be reasonable to expect that taxpayers be 
ready to provide tax administrations with the necessary information on the 
foreign associated enterprise party to the transaction, including the financial 
data necessary to calculate the profit split. See Chapter V. 


3.22 Where the most appropriate transfer pricing method in the 
circumstances of the case, determined following the guidance at paragraphs 
2.1-2.12, is a one-sided method, financial information on the tested party is 
needed in addition to the information referred to in paragraph 3.20 – 
irrespective of whether the tested party is a domestic or foreign entity. So if 
the most appropriate method is a cost plus, resale price or transactional net 
margin method and the tested party is the foreign entity, sufficient 
information is needed to be able to reliably apply the selected method to the 
foreign tested party and to enable a review by the tax administration of the 
country of the non-tested party of the application of the method to the 
foreign tested party. On the other hand, once a particular one-sided method 
is chosen as the most appropriate method and the tested party is the 
domestic taxpayer, the tax administration generally has no reason to further 
ask for financial data of the foreign associated enterprise outside of that 
requested as part of the country-by-country or master file reporting 
requirements (see Chapter V).  


3.23 As explained above, transfer pricing analysis necessitates some 
information to be available about foreign associated enterprises, the nature 
and extent of which depends especially on the transfer pricing method used. 
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However gathering such information may present a taxpayer with 
difficulties that it does not encounter in producing its own information. 
These difficulties should be taken into account in developing rules and/or 
procedures on documentation. 


A.4 Comparable uncontrolled transactions 


A.4.1 In general 
3.24 A comparable uncontrolled transaction is a transaction between 
two independent parties that is comparable to the controlled transaction 
under examination. It can be either a comparable transaction between one 
party to the controlled transaction and an independent party (“internal 
comparable”) or between two independent enterprises, neither of which is a 
party to the controlled transaction (“external comparable”). 


3.25 Comparisons of a taxpayer’s controlled transactions with other 
controlled transactions carried out by the same or another MNE group are 
irrelevant to the application of the arm’s length principle and therefore 
should not be used by a tax administration as the basis for a transfer pricing 
adjustment or by a taxpayer to support its transfer pricing policy.  


3.26 The presence of minority shareholders may be one factor leading 
to the outcomes of a taxpayer’s controlled transactions being closer to arm’s 
length, but it is not determinative in and of itself. The influence of minority 
shareholders depends on a number of factors, including whether the 
minority shareholder has a participation in the capital of the parent company 
or in the capital of a subsidiary, and whether it has and actually exercises 
some influence on the pricing of intra-group transactions.  


A.4.2 Internal comparables 
3.27 Step 4 of the typical process described at paragraph 3.4 is a review 
of existing internal comparables, if any. Internal comparables may have a 
more direct and closer relationship to the transaction under review than 
external comparables. The financial analysis may be easier and more 
reliable as it will presumably rely on identical accounting standards and 
practices for the internal comparable and for the controlled transaction. In 
addition, access to information on internal comparables may be both more 
complete and less costly.  


3.28 On the other hand, internal comparables are not always more 
reliable and it is not the case that any transaction between a taxpayer and an 
independent party can be regarded as a reliable comparable for controlled 
transactions carried on by the same taxpayer. Internal comparables where 
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they exist must satisfy the five comparability factors in the same way as 
external comparables, see paragraphs 1.33-1.118. Guidance on 
comparability adjustments also applies to internal comparables, see 
paragraphs 3.47-3.54. Assume for instance that a taxpayer manufactures a 
particular product, sells a significant volume thereof to its foreign associated 
retailer and a marginal volume of the same product to an independent party. 
In such a case, the difference in volumes is likely to materially affect the 
comparability of the two transactions. If it is not possible to make a 
reasonably accurate adjustment to eliminate the effects of such difference, 
the transaction between the taxpayer and its independent customer is 
unlikely to be a reliable comparable.  


A.4.3 External comparables and sources of information 
3.29 There are various sources of information that can be used to identify 
potential external comparables. This sub-section discusses particular issues 
that arise with respect to commercial databases, foreign comparables and 
information undisclosed to taxpayers. Additionally, whenever reliable 
internal comparables exist, it may be unnecessary to search for external 
ones, see paragraphs 3.27-3.28.  


A.4.3.1 Databases  
3.30 A common source of information is commercial databases, which 
have been developed by editors who compile accounts filed by companies 
with the relevant administrative bodies and present them in an electronic 
format suitable for searches and statistical analysis. They can be a practical 
and sometimes cost-effective way of identifying external comparables and 
may provide the most reliable source of information, depending on the facts 
and circumstances of the case.  


3.31 A number of limitations to commercial databases are frequently 
identified. Because these commercial databases rely on publicly available 
information, they are not available in all countries, since not all countries 
have the same amount of publicly available information about their 
companies. Moreover, where they are available, they do not include the 
same type of information for all the companies operating in a given country 
because disclosure and filing requirements may differ depending on the 
legal form of the company and on whether or not it is listed. Care must be 
exercised with respect to whether and how these databases are used, given 
that they are compiled and presented for non-transfer pricing purposes. It is 
not always the case that commercial databases provide information that is 
detailed enough to support the chosen transfer pricing method. Not all 
databases include the same level of detail and can be used with similar 
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assurance. Importantly, it is the experience in many countries that 
commercial databases are used to compare the results of companies rather 
than of transactions because third party transactional information is rarely 
available. See paragraph 3.37 for a discussion of the use of non-transactional 
third party data. 


3.32 It may be unnecessary to use a commercial database if reliable 
information is available from other sources, e.g. internal comparables. 
Where they are used, commercial databases should be used in an objective 
manner and genuine attempts should be made to use the databases to 
identify reliable comparable information.  


3.33 Use of commercial databases should not encourage quantity over 
quality. In practice, performing a comparability analysis using a commercial 
database alone may give rise to concerns about the reliability of the analysis, 
given the quality of the information relevant to assessing comparability that 
is typically obtainable from a database. To address these concerns, database 
searches may need to be refined with other publicly available information, 
depending on the facts and circumstances. Such a refinement of the database 
search with other sources of information is meant to promote quality over 
standardised approaches and is valid both for database searches made by 
taxpayers/practitioners and for those made by tax administrations. It should 
be understood in light of the discussion of the costs and compliance burden 
created for the taxpayer at paragraphs 3.80-3.83.  


3.34 There are also proprietary databases that are developed and 
maintained by some advisory firms. In addition to the issues raised above 
for commercial databases that are more broadly commercialised, proprietary 
databases also raise a further concern with respect to their coverage of data 
if they are based on a more limited portion of the market than commercial 
databases. When a taxpayer has used a proprietary database to support its 
transfer prices, the tax administration may request access to the database to 
review the taxpayer’s results, for obvious transparency reasons.  


A.4.3.2 Foreign source or non-domestic comparables  
3.35 Taxpayers do not always perform searches for comparables on a 
country-by-country basis, e.g. in cases where there are insufficient data 
available at the domestic level and/or in order to reduce compliance costs 
where several entities of an MNE group have comparable functional 
analyses. Non-domestic comparables should not be automatically rejected 
just because they are not domestic. A determination of whether non-
domestic comparables are reliable has to be made on a case-by-case basis 
and by reference to the extent to which they satisfy the five comparability 
factors. Whether or not one regional search for comparables can be reliably 
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used for several subsidiaries of an MNE group operating in a given region of 
the world depends on the particular circumstances in which each of those 
subsidiaries operates. See paragraphs 1.112-1.113 on market differences and 
multi-country analyses. Difficulties may also arise from differing accounting 
standards.  


A.4.3.3 Information undisclosed to taxpayers  
3.36 Tax administrators may have information available to them from 
examinations of other taxpayers or from other sources of information that 
may not be disclosed to the taxpayer. However, it would be unfair to apply a 
transfer pricing method on the basis of such data unless the tax 
administration was able, within the limits of its domestic confidentiality 
requirements, to disclose such data to the taxpayer so that there would be an 
adequate opportunity for the taxpayer to defend its own position and to 
safeguard effective judicial control by the courts.  


A.4.4 Use of non-transactional third party data 
3.37 The transactional focus of transfer pricing methods and the 
question of a possible aggregation of the taxpayer’s controlled transactions 
are discussed at paragraphs 3.9-3.12. A different question is whether non-
transactional third party data can provide reliable comparables for a 
taxpayer’s controlled transactions (or set of transactions aggregated 
consistently with the guidance at paragraphs 3.9-3.12). In practice, available 
third party data are often aggregated data, at a company-wide or segment 
level, depending on the applicable accounting standards. Whether such non-
transactional third party data can provide reliable comparables for the 
taxpayer’s controlled transaction or set of transactions aggregated 
consistently with the guidance at paragraphs 3.9-3.12 depends in particular 
on whether the third party performs a range of materially different 
transactions. Where segmented data are available, they can provide better 
comparables than company-wide, non-segmented data, because of a more 
transactional focus, although it is recognised that segmented data can raise 
issues in relation to the allocation of expenses to various segments. 
Similarly, company-wide third party data may provide better comparables 
than third party segmented data in certain circumstances, such as where the 
activities reflected in the comparables correspond to the set of controlled 
transactions of the taxpayer. 


A.4.5 Limitations in available comparables 
3.38 The identification of potential comparables has to be made with 
the objective of finding the most reliable data, recognising that they will not 
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always be perfect. For instance, independent transactions may be scarce in 
certain markets and industries. A pragmatic solution may need to be found, 
on a case-by-case basis, such as broadening the search and using 
information on uncontrolled transactions taking place in the same industry 
and a comparable geographical market, but performed by third parties that 
may have different business strategies, business models or other slightly 
different economic circumstances; information on uncontrolled transactions 
taking place in the same industry but in other geographical markets; or 
information on uncontrolled transactions taking place in the same 
geographical market but in other industries. The choice among these various 
options will depend on the facts and circumstances of the case, and in 
particular on the significance of the expected effects of comparability 
defects on the reliability of the analysis.  


3.39 A transactional profit split method might in appropriate 
circumstances be considered without comparable data, e.g. where the 
absence of comparable data is due to the presence of unique and valuable 
intangibles contributed by each party to the transaction (see paragraph 
2.115). However, even in cases where comparable data are scarce and 
imperfect, the selection of the most appropriate transfer pricing method 
should be consistent with the functional analysis of the parties, see 
paragraph 2.2.  


A.5 Selecting or rejecting potential comparables 


3.40 There are basically two ways in which the identification of 
potentially comparable third party transactions can be conducted.  


3.41 The first one, which can be qualified as the “additive” approach, 
consists of the person making the search drawing up a list of third parties 
that are believed to carry out potentially comparable transactions. 
Information is then collected on transactions conducted by these third parties 
to confirm whether they are in effect acceptable comparables, based on the 
pre-determined comparability criteria. This approach arguably gives well-
focused results – all the transactions retained in the analysis are carried out 
by well-known players in the taxpayer’s market. As indicated above, in 
order to ensure a sufficient degree of objectivity it is important that the 
process followed be transparent, systematic and verifiable. The “additive” 
approach may be used as the sole approach where the person making the 
search has knowledge of a few third parties that are engaged in transactions 
that are comparable to the examined controlled transaction. It is worth 
noting that the “additive” approach presents similarities with the approach 
followed when identifying internal comparables. In practice, an “additive” 
approach may encompass both internal and external comparables. 
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3.42 The second possibility, the “deductive” approach, starts with a 
wide set of companies that operate in the same sector of activity, perform 
similar broad functions and do not present economic characteristics that are 
obviously different. The list is then refined using selection criteria and 
publicly available information (e.g. from databases, Internet sites, 
information on known competitors of the taxpayer). In practice, the 
“deductive” approach typically starts with a search on a database. It is 
therefore important to follow the guidance on internal comparables and on 
the sources of information on external comparables, see paragraphs 3.24-
3.39. In addition, the “deductive” approach is not appropriate to all cases 
and all methods and the discussion in this section should not be interpreted 
as affecting the criteria for selecting a transfer pricing method set out in 
paragraphs 2.1-2.12.  


3.43 In practice, both quantitative and qualitative criteria are used to 
include or reject potential comparables. Examples of qualitative criteria are 
found in product portfolios and business strategies. The most commonly 
observed quantitative criteria are: 


• Size criteria in terms of Sales, Assets or Number of Employees. The 
size of the transaction in absolute value or in proportion to the 
activities of the parties might affect the relative competitive positions 
of the buyer and seller and therefore comparability. 


• Intangible-related criteria such as ratio of Net Value of 
Intangibles/Total Net Assets Value, or ratio of Research and 
Development (R&D)/Sales where available: they may be used for 
instance to exclude companies with valuable intangibles or 
significant R&D activities when the tested party does not use 
valuable intangible assets nor participate in significant R&D 
activities. 


• Criteria related to the importance of export sales (Foreign Sales/Total 
Sales), where relevant. 


• Criteria related to inventories in absolute or relative value, where 
relevant. 


• Other criteria to exclude third parties that are in particular special 
situations such as start-up companies, bankrupted companies, etc. 
when such peculiar situations are obviously not appropriate 
comparisons.  
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The choice and application of selection criteria depends on the facts and 
circumstances of each particular case and the above list is neither limitative 
nor prescriptive. 


3.44 One advantage of the “deductive” approach is that it is more 
reproducible and transparent than the “additive”. It is also easier to verify 
because the review concentrates on the process and on the relevance of the 
selection criteria retained. On the other hand, it is acknowledged that the 
quality of the outcome of a “deductive” approach depends on the quality of 
the search tools on which it relies (e.g. quality of the database where a 
database is used and possibility to obtain detailed enough information). This 
can be a practical limitation in some countries where the reliability and 
usefulness of databases in comparability analyses are questionable.  


3.45 It would not be appropriate to give systematic preference to one 
approach over the other because, depending on the circumstances of the 
case, there could be value in either the “additive” or the “deductive” 
approach, or in a combination of both. The “additive” and “deductive” 
approaches are often not used exclusively. In a typical “deductive” 
approach, in addition to searching public databases it is common to include 
third parties, for instance known competitors (or third parties that are known 
to carry out transactions potentially comparable to those of the taxpayer), 
which may otherwise not be found following a purely deductive approach, 
e.g. because they are classified under a different industry code. In such 
cases, the “additive” approach operates as a tool to refine a search that is 
based on a “deductive” approach.  


3.46 The process followed to identify potential comparables is one of 
the most critical aspects of the comparability analysis and it should be 
transparent, systematic and verifiable. In particular, the choice of selection 
criteria has a significant influence on the outcome of the analysis and should 
reflect the most meaningful economic characteristics of the transactions 
compared. Complete elimination of subjective judgments from the selection 
of comparables would not be feasible, but much can be done to increase 
objectivity and ensure transparency in the application of subjective 
judgments. Ensuring transparency of the process may depend on the extent 
to which the criteria used to select potential comparables are able to be 
disclosed and the reasons for excluding some of the potential comparables 
are able to be explained. Increasing objectivity and ensuring transparency of 
the process may also depend on the extent to which the person reviewing the 
process (whether taxpayer or tax administration) has access to information 
regarding the process followed and to the same sources of data. Issues of 
documentation of the process of identifying comparables are discussed in 
Chapter V.  
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A.6 Comparability adjustments 


3.47 The need to adjust comparables and the requirement for accuracy 
and reliability are pointed out in these Guidelines on several occasions, both 
for the general application of the arm’s length principle and more 
specifically in the context of each method. To be comparable means that 
none of the differences (if any) between the situations being compared could 
materially affect the condition being examined in the methodology or that 
reasonably accurate adjustments can be made to eliminate the effect of any 
such differences. Whether comparability adjustments should be performed 
(and if so, what adjustments should be performed) in a particular case is a 
matter of judgment that should be evaluated in light of the discussion of 
costs and compliance burden at Section C.  


A.6.1 Different types of comparability adjustments 
3.48 Examples of comparability adjustments include adjustments for 
accounting consistency designed to eliminate differences that may arise 
from differing accounting practices between the controlled and uncontrolled 
transactions; segmentation of financial data to eliminate significant non-
comparable transactions; adjustments for differences in capital, functions, 
assets, risks.  


3.49 An example of a working capital adjustment designed to reflect 
differing levels of accounts receivable, accounts payable and inventory is 
provided in the Annex to Chapter III. The fact that such adjustments are 
found in practice does not mean that they should be performed on a routine 
or mandatory basis. Rather, the improvement to comparability should be 
shown when proposing these types of adjustments (as for any type of 
adjustment). Further, a significantly different level of relative working 
capital between the controlled and uncontrolled parties may result in further 
investigation of the comparability characteristics of the potential 
comparable.  


A.6.2 Purpose of comparability adjustments 
3.50 Comparability adjustments should be considered if (and only if) 
they are expected to increase the reliability of the results. Relevant 
considerations in this regard include the materiality of the difference for 
which an adjustment is being considered, the quality of the data subject to 
adjustment, the purpose of the adjustment and the reliability of the approach 
used to make the adjustment. 


3.51 It bears emphasis that comparability adjustments are only 
appropriate for differences that will have a material effect on the 
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comparison. Some differences will invariably exist between the taxpayer’s 
controlled transactions and the third party comparables. A comparison may 
be appropriate despite an unadjusted difference, provided that the difference 
does not have a material effect on the reliability of the comparison. On the 
other hand, the need to perform numerous or substantial adjustments to key 
comparability factors may indicate that the third party transactions are in 
fact not sufficiently comparable.  


3.52 It is not always the case that adjustments are warranted. For 
instance, an adjustment for differences in accounts receivable may not be 
particularly useful if major differences in accounting standards were also 
present that could not be resolved. Likewise, sophisticated adjustments are 
sometimes applied to create the false impression that the outcome of the 
comparables search is “scientific”, reliable and accurate.  


A.6.3 Reliability of the adjustment performed 
3.53 It is not appropriate to view some comparability adjustments, such 
as for differences in levels of working capital, as “routine” and 
uncontroversial, and to view certain other adjustments, such as for country 
risk, as more subjective and therefore subject to additional requirements of 
proof and reliability. The only adjustments that should be made are those 
that are expected to improve comparability.  


A.6.4 Documenting and testing comparability adjustments 
3.54 Ensuring the needed level of transparency of comparability 
adjustments may depend upon the availability of an explanation of any 
adjustments performed, the reasons for the adjustments being considered 
appropriate, how they were calculated, how they changed the results for 
each comparable and how the adjustment improves comparability. Issues 
regarding documentation of comparability adjustments are discussed in 
Chapter V. 


A.7 Arm’s length range 


A.7.1 In general 
3.55 In some cases it will be possible to apply the arm’s length 
principle to arrive at a single figure (e.g. price or margin) that is the most 
reliable to establish whether the conditions of a transaction are arm's length. 
However, because transfer pricing is not an exact science, there will also be 
many occasions when the application of the most appropriate method or 
methods produces a range of figures all of which are relatively equally 
reliable. In these cases, differences in the figures that comprise the range 
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may be caused by the fact that in general the application of the arm’s length 
principle only produces an approximation of conditions that would have 
been established between independent enterprises. It is also possible that the 
different points in a range represent the fact that independent enterprises 
engaged in comparable transactions under comparable circumstances may 
not establish exactly the same price for the transaction.  


3.56 In some cases, not all comparable transactions examined will have 
a relatively equal degree of comparability. Where it is possible to determine 
that some uncontrolled transactions have a lesser degree of comparability 
than others, they should be eliminated.  


3.57 It may also be the case that, while every effort has been made to 
exclude points that have a lesser degree of comparability, what is arrived at 
is a range of figures for which it is considered, given the process used for 
selecting comparables and limitations in information available on 
comparables, that some comparability defects remain that cannot be 
identified and/or quantified, and are therefore not adjusted. In such cases, if 
the range includes a sizeable number of observations, statistical tools that 
take account of central tendency to narrow the range (e.g. the interquartile 
range or other percentiles) might help to enhance the reliability of the 
analysis. 


3.58 A range of figures may also result when more than one method is 
applied to evaluate a controlled transaction. For example, two methods that 
attain similar degrees of comparability may be used to evaluate the arm’s 
length character of a controlled transaction. Each method may produce an 
outcome or a range of outcomes that differs from the other because of 
differences in the nature of the methods and the data, relevant to the 
application of a particular method, used. Nevertheless, each separate range 
potentially could be used to define an acceptable range of arm’s length 
figures. Data from these ranges could be useful for purposes of more 
accurately defining the arm’s length range, for example when the ranges 
overlap, or for reconsidering the accuracy of the methods used when the 
ranges do not overlap. No general rule may be stated with respect to the use 
of ranges derived from the application of multiple methods because the 
conclusions to be drawn from their use will depend on the relative reliability 
of the methods employed to determine the ranges and the quality of the 
information used in applying the different methods.  


3.59 Where the application of the most appropriate method (or, in 
relevant circumstances, of more than one method, see paragraph 2.12), 
produces a range of figures, a substantial deviation among points in that 
range may indicate that the data used in establishing some of the points may 
not be as reliable as the data used to establish the other points in the range or 
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that the deviation may result from features of the comparable data that 
require adjustments. In such cases, further analysis of those points may be 
necessary to evaluate their suitability for inclusion in any arm’s length 
range.  


A.7.2 Selecting the most appropriate point in the range  
3.60 If the relevant condition of the controlled transaction (e.g. price or 
margin) is within the arm’s length range, no adjustment should be made.  


3.61 If the relevant condition of the controlled transaction (e.g. price or 
margin) falls outside the arm’s length range asserted by the tax 
administration, the taxpayer should have the opportunity to present 
arguments that the conditions of the controlled transaction satisfy the arm’s 
length principle, and that the result falls within the arm’s length range (i.e. 
that the arm’s length range is different from the one asserted by the tax 
administration). If the taxpayer is unable to establish this fact, the tax 
administration must determine the point within the arm’s length range to 
which it will adjust the condition of the controlled transaction.  


3.62 In determining this point, where the range comprises results of 
relatively equal and high reliability, it could be argued that any point in the 
range satisfies the arm’s length principle. Where comparability defects 
remain as discussed at paragraph 3.57, it may be appropriate to use measures 
of central tendency to determine this point (for instance the median, the 
mean or weighted averages, etc., depending on the specific characteristics of 
the data set), in order to minimise the risk of error due to unknown or 
unquantifiable remaining comparability defects. 


A.7.3 Extreme results: comparability considerations   
3.63 Extreme results might consist of losses or unusually high profits. 
Extreme results can affect the financial indicators that are looked at in the 
chosen method (e.g. the gross margin when applying a resale price, or a net 
profit indicator when applying a transactional net margin method). They can 
also affect other items, e.g. exceptional items which are below the line but 
nonetheless may reflect exceptional circumstances. Where one or more of 
the potential comparables have extreme results, further examination would 
be needed to understand the reasons for such extreme results. The reason 
might be a defect in comparability, or exceptional conditions met by an 
otherwise comparable third party. An extreme result may be excluded on the 
basis that a previously overlooked significant comparability defect has been 
brought to light, not on the sole basis that the results arising from the 
proposed “comparable” merely appear to be very different from the results 
observed in other proposed “comparables”. 
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3.64 An independent enterprise would not continue loss-generating 
activities unless it had reasonable expectations of future profits. See 
paragraphs 1.129-1.131. Simple or low risk functions in particular are not 
expected to generate losses for a long period of time. This does not mean 
however that loss-making transactions can never be comparable. In general, 
all relevant information should be used and there should not be any 
overriding rule on the inclusion or exclusion of loss-making comparables. 
Indeed, it is the facts and circumstances surrounding the company in 
question that should determine its status as a comparable, not its financial 
result.  


3.65 Generally speaking, a loss-making uncontrolled transaction should 
trigger further investigation in order to establish whether or not it can be a 
comparable. Circumstances in which loss-making transactions/ enterprises 
should be excluded from the list of comparables include cases where losses 
do not reflect normal business conditions, and where the losses incurred by 
third parties reflect a level of risks that is not comparable to the one assumed 
by the taxpayer in its controlled transactions. Loss-making comparables that 
satisfy the comparability analysis should not however be rejected on the sole 
basis that they suffer losses.  


3.66 A similar investigation should be undertaken for potential 
comparables returning abnormally large profits relative to other potential 
comparables. 


B.  Timing issues in comparability 


3.67 There are timing issues in comparability with respect to the time 
of origin, collection and production of information on comparability factors 
and comparable uncontrolled transactions that are used in a comparability 
analysis. See paragraphs 5.27 and 5.36 of Chapter V for indications with 
respect to timing issues in the context of transfer pricing documentation 
requirements.   


B.1 Timing of origin 


3.68 In principle, information relating to the conditions of comparable 
uncontrolled transactions undertaken or carried out during the same period 
of time as the controlled transaction (“contemporaneous uncontrolled 
transactions”) is expected to be the most reliable information to use in a 
comparability analysis, because it reflects how independent parties have 
behaved in an economic environment that is the same as the economic 
environment of the taxpayer’s controlled transaction. Availability of 
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information on contemporaneous uncontrolled transactions may however be 
limited in practice, depending on the timing of collection. 


B.2 Timing of collection  


3.69 In some cases, taxpayers establish transfer pricing documentation 
to demonstrate that they have made reasonable efforts to comply with the 
arm’s length principle at the time their intra-group transactions were 
undertaken, i.e. on an ex ante basis (hereinafter “the arm’s length price-
setting” approach), based on information that was reasonably available to 
them at that point. Such information includes not only information on 
comparable transactions from previous years, but also information on 
economic and market changes that may have occurred between those 
previous years and the year of the controlled transaction. In effect, 
independent parties in comparable circumstances would not base their 
pricing decision on historical data alone. 


3.70 In other instances, taxpayers might test the actual outcome of their 
controlled transactions to demonstrate that the conditions of these 
transactions were consistent with the arm’s length principle, i.e. on an ex 
post basis (hereinafter “the arm’s length outcome-testing” approach). Such 
test typically takes place as part of the process for establishing the tax return 
at year-end.  


3.71 Both the arm’s length price-setting and the arm’s length 
outcome-testing approaches, as well as combinations of these two 
approaches, are found among OECD member countries. The issue of double 
taxation may arise where a controlled transaction takes place between two 
associated enterprises where different approaches have been applied and 
lead to different outcomes, for instance because of a discrepancy between 
market expectations taken into account in the arm’s length price-setting 
approach and actual outcomes observed in the arm’s length outcome-testing 
approach. See paragraphs 4.38 and 4.39. Competent authorities are 
encouraged to use their best efforts to resolve any double taxation issues that 
may arise from different country approaches to year-end adjustments and 
that may be submitted to them under a mutual agreement procedure (Article 
25 of the OECD Model Tax Convention).  


B.3 Valuation highly uncertain at the outset and unpredictable 
events 


3.72 The question arises whether and if so how to take account in the 
transfer pricing analysis of future events that were unpredictable at the time 
of the testing of a controlled transaction, in particular where valuation at that 
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time was highly uncertain. The question should be resolved, both by 
taxpayers and tax administrations, by reference to what independent 
enterprises would have done in comparable circumstances to take account of 
the valuation uncertainty in the pricing of the transaction.  


3.73 The reasoning that is found at paragraphs 6.181-6.185, which 
provide guidance on the arm's length pricing of transactions involving 
intangibles for which valuation is highly uncertain at the time of the 
transactions, applies by analogy to other types of transactions with valuation 
uncertainties. The main question is to determine whether the valuation was 
sufficiently uncertain at the outset that the parties at arm’s length would 
have required a price adjustment mechanism, or whether the change in value 
was so fundamental a development that it would have led to a renegotiation 
of the transaction. Where this is the case, the tax administration would be 
justified in determining the arm’s length price for the transaction on the 
basis of the adjustment clause or re-negotiation that would be provided at 
arm’s length in a comparable uncontrolled transaction. In other 
circumstances, where there is no reason to consider that the valuation was 
sufficiently uncertain at the outset that the parties would have required a 
price adjustment clause or would have renegotiated the terms of the 
agreement, there is no reason for tax administrations to make such an 
adjustment as it would represent an inappropriate use of hindsight. The mere 
existence of uncertainty should not require an ex post adjustment without a 
consideration of what independent enterprises would have done or agreed 
between them.  


B.4 Data from years following the year of the transaction 


3.74 Data from years following the year of the transaction may also be 
relevant to the analysis of transfer prices, but care must be taken to avoid the 
use of hindsight. For example, data from later years may be useful in 
comparing product life cycles of controlled and uncontrolled transactions for 
the purpose of determining whether the uncontrolled transaction is an 
appropriate comparable to use in applying a particular method. The conduct 
of the parties in years following the transaction will also be relevant in 
accurately delineating the actual transaction. 


B.5 Multiple year data 


3.75 In practice, examining multiple year data is often useful in a 
comparability analysis, but it is not a systematic requirement. Multiple year 
data should be used where they add value to the transfer pricing analysis. It 
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would not be appropriate to set prescriptive guidance as to the number of 
years to be covered by multiple year analyses. 


3.76 In order to obtain a complete understanding of the facts and 
circumstances surrounding the controlled transaction, it generally might be 
useful to examine data from both the year under examination and prior 
years. The analysis of such information might disclose facts that may have 
influenced (or should have influenced) the determination of the transfer 
price. For example, the use of data from past years will show whether a 
taxpayer's reported loss on a transaction is part of a history of losses on 
similar transactions, the result of particular economic conditions in a prior 
year that increased costs in the subsequent year, or a reflection of the fact 
that a product is at the end of its life cycle. Such an analysis may be 
particularly useful where a transactional profit method is applied. See 
paragraph 1.131 on the usefulness of multiple year data in examining loss 
situations. Multiple year data can also improve the understanding of long 
term arrangements.  


3.77 Multiple year data will also be useful in providing information 
about the relevant business and product life cycles of the comparables. 
Differences in business or product life cycles may have a material effect on 
transfer pricing conditions that needs to be assessed in determining 
comparability. The data from earlier years may show whether the 
independent enterprise engaged in a comparable transaction was affected by 
comparable economic conditions in a comparable manner, or whether 
different conditions in an earlier year materially affected its price or profit so 
that it should not be used as a comparable.  


3.78 Multiple year data can also improve the process of selecting third 
party comparables e.g. by identifying results that may indicate a significant 
variance from the underlying comparability characteristics of the controlled 
transaction being reviewed, in some cases leading to the rejection of the 
comparable, or to detect anomalies in third party information.  


3.79 The use of multiple year data does not necessarily imply the use of 
multiple year averages. Multiple year data and averages can however be 
used in some circumstances to improve reliability of the range. See 
paragraphs 3.57-3.62 for a discussion of statistical tools. 


C.  Compliance issues 


3.80 One question that arises when putting the need for comparability 
analyses into perspective is the extent of the burden and costs that should be 
borne by a taxpayer to identify possible comparables and obtain detailed 
information thereon. It is recognised that the cost of information can be a 
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real concern, especially for small to medium sized operations, but also for 
those MNEs that deal with a very large number of controlled transactions in 
many countries. Paragraph 4.28 and Chapter V contain explicit recognition 
of the need for a reasonable application of the requirement to document 
comparability.  


3.81 When undertaking a comparability analysis, there is no 
requirement for an exhaustive search of all possible relevant sources of 
information. Taxpayers and tax administrations should exercise judgment to 
determine whether particular comparables are reliable.  


3.82 It is a good practice for taxpayers to set up a process to establish, 
monitor and review their transfer prices, taking into account the size of the 
transactions, their complexity, level of risk involved, and whether they are 
performed in a stable or changing environment. Such a practical approach 
would conform to a pragmatic risk assessment strategy or prudent business 
management principle. In practice, this means that it may be reasonable for a 
taxpayer to devote relatively less effort to finding information on 
comparables supporting less significant or less material controlled 
transactions. For simple transactions that are carried out in a stable 
environment and the characteristics of which remain the same or similar, a 
detailed comparability (including functional) analysis may not be needed 
every year.  


3.83 Small to medium sized enterprises are entering into the area of 
transfer pricing and the number of cross-border transactions is ever 
increasing. Although the arm’s length principle applies equally to small and 
medium sized enterprises and transactions, pragmatic solutions may be 
appropriate in order to make it possible to find a reasonable response to each 
transfer pricing case. 
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Chapter IV  
 


Administrative Approaches to Avoiding and Resolving  
Transfer Pricing Disputes 


A.  Introduction 


4.1 This chapter examines various administrative procedures that 
could be applied to minimise transfer pricing disputes and to help resolve 
them when they do arise between taxpayers and their tax administrations, 
and between different tax administrations. Such disputes may arise even 
though the guidance in these Guidelines is followed in a conscientious effort 
to apply the arm’s length principle. It is possible that taxpayers and tax 
administrations may reach differing determinations of the arm’s length 
conditions for the controlled transactions under examination given the 
complexity of some transfer pricing issues and the difficulties in interpreting 
and evaluating the circumstances of individual cases. 


4.2 Where two or more tax administrations take different positions in 
determining arm’s length conditions, double taxation may occur. Double 
taxation means the inclusion of the same income in the tax base by more 
than one tax administration, when either the income is in the hands of 
different taxpayers (economic double taxation, for associated enterprises) or 
the income is in the hands of the same juridical entity (juridical double 
taxation, for permanent establishments). Double taxation is undesirable and 
should be eliminated whenever possible, because it constitutes a potential 
barrier to the development of international trade and investment flows. The 
double inclusion of income in the tax base of more than one jurisdiction 
does not always mean that the income will actually be taxed twice. 


4.3 This chapter discusses several administrative approaches to 
resolving disputes caused by transfer pricing adjustments and for avoiding 
double taxation. Section B discusses transfer pricing compliance practices 
by tax administrations, in particular examination practices, the burden of 
proof, and penalties. Section C discusses corresponding adjustments 
(Paragraph 2 of Article 9 of the OECD Model Tax Convention) and the 
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mutual agreement procedure (Article 25). Section D describes the use of 
simultaneous tax examinations by two (or more) tax administrations to 
expedite the identification, processing, and resolution of transfer pricing 
issues (and other international tax issues). Sections E and F describe some 
possibilities for minimising transfer pricing disputes between taxpayers and 
their tax administrations. Section E addresses the possibility of developing 
safe harbours for certain taxpayers, and Section F deals with advance pricing 
arrangements, which address the possibility of determining in advance a 
transfer pricing methodology or conditions for the taxpayer to apply to 
specified controlled transactions. Section G considers briefly the use of 
arbitration procedures to resolve transfer pricing disputes between countries. 


B.  Transfer pricing compliance practices 


4.4 Tax compliance practices are developed and implemented in each 
member country according to its own domestic legislation and 
administrative procedures. Many domestic tax compliance practices have 
three main elements: a) to reduce opportunities for non-compliance (e.g. 
through withholding taxes and information reporting); b) to provide positive 
assistance for compliance (e.g. through education and published guidance); 
and, c) to provide disincentives for non-compliance. As a matter of domestic 
sovereignty and to accommodate the particularities of widely varying tax 
systems, tax compliance practices remain within the province of each 
country. Nevertheless a fair application of the arm’s length principle 
requires clear procedural rules to ensure adequate protection of the taxpayer 
and to make sure that tax revenue is not shifted to countries with overly 
harsh procedural rules. However, when a taxpayer under examination in one 
country is a member of an MNE group, it is possible that the domestic tax 
compliance practices in a country examining a taxpayer will have 
consequences in other tax jurisdictions. This may be particularly the case 
when cross-border transfer pricing issues are involved, because the transfer 
pricing has implications for the tax collected in the tax jurisdictions of the 
associated enterprises involved in the controlled transaction. If the same 
transfer pricing is not accepted in the other tax jurisdictions, the MNE group 
may be subject to double taxation as explained in paragraph 4.2. Thus, tax 
administrations should be conscious of the arm’s length principle when 
applying their domestic compliance practices and the potential implications 
of their transfer pricing compliance rules for other tax jurisdictions, and seek 
to facilitate both the equitable allocation of taxes between jurisdictions and 
the prevention of double taxation for taxpayers. 


4.5 This section describes three aspects of transfer pricing compliance 
that should receive special consideration to help tax jurisdictions administer 
their transfer pricing rules in a manner that is fair to taxpayers and other 
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jurisdictions. While other tax law compliance practices are in common use 
in OECD member countries – for example, the use of litigation and 
evidentiary sanctions where information may be sought by a tax 
administration but is not provided – these three aspects will often impact on 
how tax administrations in other jurisdictions approach the mutual 
agreement procedure process and determine their administrative response to 
ensuring compliance with their own transfer pricing rules. The three aspects 
are: examination practices, the burden of proof, and penalty systems. The 
evaluation of these three aspects will necessarily differ depending on the 
characteristics of the tax system involved, and so it is not possible to 
describe a uniform set of principles or issues that will be relevant in all 
cases. Instead, this section seeks to provide general guidance on the types of 
problems that may arise and reasonable approaches for achieving a balance 
of the interests of the taxpayers and tax administrations involved in a 
transfer pricing inquiry. 


B.1 Examination practices 


4.6 Examination practices vary widely among OECD member 
countries. Differences in procedures may be prompted by such factors as the 
system and the structure of the tax administration, the geographic size and 
population of the country, the level of domestic and international trade, and 
cultural and historical influences. 


4.7 Transfer pricing cases can present special challenges to the normal 
audit or examination practices, both for the tax administration and for the 
taxpayer. Transfer pricing cases are fact-intensive and may involve difficult 
evaluations of comparability, markets, and financial or other industry 
information. Consequently, a number of tax administrations have examiners 
who specialise in transfer pricing, and transfer pricing examinations 
themselves may take longer than other examinations and follow separate 
procedures. 


4.8 Because transfer pricing is not an exact science, it will not always 
be possible to determine the single correct arm’s length price; rather, as 
Chapter III recognises, the correct price may have to be estimated within a 
range of acceptable figures. Also, the choice of methodology for 
establishing arm’s length transfer pricing will not often be unambiguously 
clear. Taxpayers may experience particular difficulties when the tax 
administration proposes to use a methodology, for example a transactional 
profit method, that is not the same as that used by the taxpayer. 


4.9 In a difficult transfer pricing case, because of the complexity of 
the facts to be evaluated, even the best-intentioned taxpayer can make an 
honest mistake. Moreover, even the best-intentioned tax examiner may draw 
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the wrong conclusion from the facts. Tax administrations are encouraged to 
take this observation into account in conducting their transfer pricing 
examinations. This involves two implications. First, tax examiners are 
encouraged to be flexible in their approach and not demand from taxpayers 
in their transfer pricing a precision that is unrealistic under all the facts and 
circumstances. Second, tax examiners are encouraged to take into account 
the taxpayer’s commercial judgment about the application of the arm’s 
length principle, so that the transfer pricing analysis is tied to business 
realities. Therefore, tax examiners should undertake to begin their analyses 
of transfer pricing from the perspective of the method that the taxpayer has 
chosen in setting its prices. The guidance provided in Chapter II, Part I 
dealing with the selection of the most appropriate transfer pricing method 
also may assist in this regard. 


4.10 A tax administration should keep in mind in allocating its audit 
resources the taxpayer’s process of setting prices, for example whether the 
MNE group operates on a profit centre basis. See paragraph 1.5. 


B.2 Burden of proof 


4.11 Like examination practices, the burden of proof rules for tax cases 
also differ among OECD member countries. In most jurisdictions, the tax 
administration bears the burden of proof both in its own internal dealings 
with the taxpayer (e.g. assessment and appeals) and in litigation. In some of 
these countries, the burden of proof can be reversed, allowing the tax 
administration to estimate taxable income, if the taxpayer is found not to 
have acted in good faith, for example, by not cooperating or complying with 
reasonable documentation requests or by filing false or misleading returns. 
In other countries, the burden of proof is on the taxpayer. In this respect, 
however, the conclusions of paragraphs 4.16 and 4.17 should be noted. 


4.12 The implication for the behaviour of the tax administration and the 
taxpayer of the rules governing burden of proof should be taken into 
account. For example, where as a matter of domestic law the burden of 
proof is on the tax administration, the taxpayer may not have any legal 
obligation to prove the correctness of its transfer pricing unless the tax 
administration makes a prima facie showing that the pricing is inconsistent 
with the arm’s length principle. Even in such a case, of course, the tax 
administration might still reasonably oblige the taxpayer to produce its 
records that would enable the tax administration to undertake its 
examination. In some countries, taxpayers have a duty to cooperate with the 
tax administration imposed on them by law. In the event that a taxpayer fails 
to cooperate, the tax administration may be given the authority to estimate 
the taxpayer’s income and to assume relevant facts based on experience. In 
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these cases, tax administrations should not seek to impose such a high level 
of cooperation that would make it too difficult for reasonable taxpayers to 
comply. 


4.13 In jurisdictions where the burden of proof is on the taxpayer, tax 
administrations are generally not at liberty to raise assessments against 
taxpayers which are not soundly based in law. A tax administration in an 
OECD member country that applies the arm's length principle, for example, 
could not raise an assessment based on a taxable income calculated as a 
fixed percentage of turnover and simply ignore the arm’s length principle. In 
the context of litigation in countries where the burden of proof is on the 
taxpayer, the burden of proof is often seen as a shifting burden. Where the 
taxpayer presents to a court a reasonable argument and evidence to suggest 
that its transfer pricing was arm’s length, the burden of proof may legally or 
de facto shift to the tax administration to counter the taxpayer’s position and 
to present argument and evidence as to why the taxpayer’s transfer pricing 
was not arm’s length and why the assessment is correct. On the other hand, 
where a taxpayer makes little effort to show that its transfer pricing was 
arm’s length, the burden imposed on the taxpayer would not be satisfied 
where a tax administration raised an assessment which was soundly based in 
law. 


4.14 When transfer pricing issues are present, the divergent rules on 
burden of proof among OECD member countries will present serious 
problems if the strict legal rights implied by those rules are used as a guide 
for appropriate behaviour. For example, consider the case where the 
controlled transaction under examination involves one jurisdiction in which 
the burden of proof is on the taxpayer and a second jurisdiction in which the 
burden of proof is on the tax administration. If the burden of proof is 
guiding behaviour, the tax administration in the first jurisdiction might make 
an unsubstantiated assertion about the transfer pricing, which the taxpayer 
might accept, and the tax administration in the second jurisdiction would 
have the burden of disproving the pricing. It could be that neither the 
taxpayer in the second jurisdiction nor the tax administration in the first 
jurisdiction would be making efforts to establish an acceptable arm’s length 
price. This type of behaviour would set the stage for significant conflict as 
well as double taxation. 


4.15 Consider the same facts as in the example in the preceding 
paragraph. If the burden of proof is again guiding behaviour, a taxpayer in 
the first jurisdiction being a subsidiary of a taxpayer in the second 
jurisdiction (notwithstanding the burden of proof and these Guidelines), may 
be unable or unwilling to show that its transfer prices are arm’s length. The 
tax administration in the first jurisdiction after examination makes an 
adjustment in good faith based on the information available to it. The parent 
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company in the second jurisdiction is not obliged to provide to its tax 
administration any information to show that the transfer pricing was arm’s 
length as the burden of proof rests with the tax administration. This will 
make it difficult for the two tax administrations to reach agreement in 
competent authority proceedings. 


4.16 In practice, neither countries nor taxpayers should misuse the 
burden of proof in the manner described above. Because of the difficulties 
with transfer pricing analyses, it would be appropriate for both taxpayers 
and tax administrations to take special care and to use restraint in relying on 
the burden of proof in the course of the examination of a transfer pricing 
case. More particularly, as a matter of good practice, the burden of proof 
should not be misused by tax administrations or taxpayers as a justification 
for making groundless or unverifiable assertions about transfer pricing. A 
tax administration should be prepared to make a good faith showing that its 
determination of transfer pricing is consistent with the arm’s length principle 
even where the burden of proof is on the taxpayer, and taxpayers similarly 
should be prepared to make a good faith showing that their transfer pricing 
is consistent with the arm’s length principle regardless of where the burden 
of proof lies. 


4.17 The Commentary on paragraph 2 of Article 9 of the OECD Model 
Tax Convention makes clear that the State from which a corresponding 
adjustment is requested should comply with the request only if that State 
“considers that the figure of adjusted profits correctly reflects what the 
profits would have been if the transactions had been at arm’s length”. This 
means that in competent authority proceedings the State that has proposed 
the primary adjustment bears the burden of demonstrating to the other State 
that the adjustment “is justified both in principle and as regards the amount.” 
Both competent authorities are expected to take a cooperative approach in 
resolving mutual agreement cases. 


B.3 Penalties 


4.18 Penalties are most often directed toward providing disincentives 
for non-compliance, where the compliance at issue may relate to procedural 
requirements such as providing necessary information or filing returns, or to 
the substantive determination of tax liability. Penalties are generally 
designed to make tax underpayments and other types of non-compliance 
more costly than compliance. The Committee on Fiscal Affairs has 
recognised that promoting compliance should be the primary objective of 
civil tax penalties. OECD Report Taxpayers’ Rights and Obligations (1990). 
If a mutual agreement results in a withdrawal or reduction of an adjustment, 
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it is important that there exist possibilities to cancel or mitigate a penalty 
imposed by the tax administrations. 


4.19 Care should be taken in comparing different national penalty 
practices and policies with one another. First, any comparison needs to take 
into account that there may be different names used in the various countries 
for penalties that accomplish the same purposes. Second, the overall 
compliance measures of an OECD member country should be taken into 
account. National tax compliance practices depend, as indicated above, on 
the overall tax system in the country, and they are designed on the basis of 
domestic need and balance, such as the choice between the use of taxation 
measures that remove or limit opportunities for noncompliance (e.g. 
imposing a duty on taxpayers to cooperate with the tax administration or 
reversing the burden of proof in situations where a taxpayer is found not to 
have acted in good faith) and the use of monetary deterrents (e.g. additional 
tax imposed as a consequence of underpayments of tax in addition to the 
amount of the underpayment). The nature of tax penalties may also be 
affected by the judicial system of a country. Most countries do not apply no-
fault penalties; in some countries, for example, the imposition of a no-fault 
penalty would be against the underlying principles of their legal system. 


4.20 There are a number of different types of penalties that tax 
jurisdictions have adopted. Penalties can involve either civil or criminal 
sanctions – criminal penalties are virtually always reserved for cases of very 
significant fraud, and they usually carry a very high burden of proof for the 
party asserting the penalty (i.e. the tax administration). Criminal penalties 
are not the principal means to promote compliance in any of the OECD 
member countries. Civil (or administrative) penalties are more common, and 
they typically involve a monetary sanction (although as discussed above 
there may be a non-monetary sanction such as a shifting of the burden of 
proof when, e.g. procedural requirements are not met or the taxpayer is 
uncooperative and an effective penalty results from a discretionary 
adjustment). 


4.21 Some civil penalties are directed towards procedural compliance, 
such as timely filing of returns and information reporting. The amount of 
such penalties is often small and based on a fixed amount that may be 
assessed for each day in which, e.g. the failure to file continues. The more 
significant civil penalties are those directed at the understatement of tax 
liability. 


4.22 Although some countries may refer to a “penalty”, the same or 
similar imposition by another country may be classified as “interest”. Some 
countries’ “penalty” regimes may therefore include an “additional tax”, or 
“interest”, for understatements which result in late payments of tax beyond 







178 – CHAPTER IV: ADMINISTRATIVE APPROACHES 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


the due date. This is often designed to ensure the revenue recovers at least 
the real time value of money (taxes) lost. 


4.23 Civil monetary penalties for tax understatement are frequently 
triggered by one or more of the following: an understatement of tax liability 
exceeding a threshold amount, negligence of the taxpayer, or wilful intent to 
evade tax (and also fraud, although fraud can trigger much more serious 
criminal penalties). Many OECD member countries impose civil monetary 
penalties for negligence or wilful intent, while only a few countries penalise 
“no-fault” understatements of tax liability. 


4.24 It is difficult to evaluate in the abstract whether the amount of a 
civil monetary penalty is excessive. Among OECD member countries, civil 
monetary penalties for tax understatement are frequently calculated as a 
percentage of the tax understatement, where the percentage most often 
ranges from 10% to 200%. In most OECD member countries, the rate of the 
penalty increases as the conditions for imposing the penalty increase. For 
instance, the higher rate penalties often can be imposed only by showing a 
high degree of taxpayer culpability, such as a wilful intent to evade. “No-
fault” penalties, where used, tend to be at lower rates than those triggered by 
taxpayer culpability (see paragraph 4.28). 


4.25 Improved compliance in the transfer pricing area is of some 
concern to OECD member countries and the appropriate use of penalties 
may play a role in addressing this concern. However, owing to the nature of 
transfer pricing problems, care should be taken to ensure that the 
administration of a penalty system as applied in such cases is fair and not 
unduly onerous for taxpayers. 


4.26 Because cross-border transfer pricing issues implicate the tax base 
of two jurisdictions, an overly harsh penalty system in one jurisdiction may 
give taxpayers an incentive to overstate taxable income in that jurisdiction 
contrary to Article 9. If this happens, the penalty system fails in its primary 
objective to promote compliance and instead leads to non-compliance of a 
different sort – non-compliance with the arm’s length principle and under-
reporting in the other jurisdiction. Each OECD member country should 
ensure that its transfer pricing compliance practices are not enforced in a 
manner inconsistent with the objectives of the OECD Model Tax 
Convention, avoiding the distortions noted above. 


4.27 It is generally regarded by OECD member countries that the 
fairness of the penalty system should be considered by reference to whether 
the penalties are proportionate to the offence. This would mean, for 
example, that the severity of a penalty would be balanced against the 
conditions under which it would be imposed, and that the harsher the 
penalty the more limited the conditions in which it would apply. 
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4.28 Since penalties are only one of many administrative and 
procedural aspects of a tax system, it is difficult to conclude whether a 
particular penalty is fair or not without considering the other aspects of the 
tax system. Nonetheless, OECD member countries agree that the following 
conclusions can be drawn regardless of the other aspects of the tax system in 
place in a particular country. First, imposition of a sizable “no-fault” penalty 
based on the mere existence of an understatement of a certain amount would 
be unduly harsh when it is attributable to good faith error rather than 
negligence or an actual intent to avoid tax. Second, it would be unfair to 
impose sizable penalties on taxpayers that made a reasonable effort in good 
faith to set the terms of their transactions with associated enterprises in a 
manner consistent with the arm’s length principle. In particular, it would be 
inappropriate to impose a transfer pricing penalty on a taxpayer for failing to 
consider data to which it did not have access, or for failure to apply a 
transfer pricing method that would have required data that was not available 
to the taxpayer. Tax administrations are encouraged to take these 
observations into account in the implementation of their penalty provisions. 







180 – CHAPTER IV: ADMINISTRATIVE APPROACHES 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


C.  Corresponding adjustments and the mutual agreement 
procedure: Articles 9 and 25 of the OECD Model Tax 
Convention1 


C.1  The mutual agreement procedure 


4.29 The mutual agreement procedure is a well-established means 
through which tax administrations consult to resolve disputes regarding the 
application of double tax conventions. This procedure, described and 
authorised by Article 25 of the OECD Model Tax Convention, can be used 
to eliminate double taxation that could arise from a transfer pricing 
adjustment. 


4.30 Article 25 sets out three different areas where mutual agreement 
procedures are generally used. The first area includes instances of “taxation 
not in accordance with the provisions of the Convention” and is covered in 
paragraphs 1 and 2 of the Article. Procedures in this area are typically 
initiated by the taxpayer. The other two areas, which do not necessarily 


                                                        
1  Member countries of the Inclusive Framework on Base Erosion and Profit 


Shifting (BEPS) have agreed to a minimum standard with respect to the 
resolution of treaty-related disputes. This Section C of Chapter IV is not 
intended to be an explanation of the minimum standard, and thus there is no 
implication that all Inclusive Framework countries are in agreement with 
the guidance contained in this section, except where a particular statement is 
explicitly identified as an element of the minimum standard. The minimum 
standard has three general objectives: (1) countries should ensure that treaty 
obligations related to the mutual agreement procedure are fully 
implemented in good faith and that MAP cases are resolved in a timely 
manner; (2) countries should ensure that administrative processes promote 
the prevention and timely resolution of treaty-related disputes; and (3) 
countries should ensure that taxpayers that meet the requirements of 
paragraph 1 of Article 25 can access the mutual agreement procedure. The 
detailed elements of the minimum standard are set out in OECD (2015), 
Making Dispute Resolution Mechanisms More Effective, Action 14—2015 
Report, OECD/G20 BEPS Project, OECD Publishing, Paris. The minimum 
standard is complemented by a set of best practices (to which not all 
Inclusive Framework countries have committed) that respond to the 
obstacles that prevent the resolution of treaty-related disputes through the 
mutual agreement procedure. In addition, although there is currently no 
consensus among all Inclusive Framework countries on the adoption of 
mandatory binding arbitration as a mechanism to ensure the timely 
resolution of MAP cases, a significant group of countries has committed to 
adopt and implement mandatory binding arbitration.   
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involve the taxpayer, are dealt with in paragraph 3 and involve questions of 
“interpretation or application of the Convention” and the elimination of 
double taxation in cases not otherwise provided for in the Convention. 
Paragraph 10 of the Commentary on Article 25 makes clear that Article 25 
is intended to be used by competent authorities in resolving not only 
problems of juridical double taxation but also those of economic double 
taxation arising from transfer pricing adjustments made pursuant to 
paragraph 1 of Article 9.  


4.31 Paragraph 5 of Article 25, which was incorporated in the OECD 
Model Tax Convention in 2008, provides that, in mutual agreement 
procedure cases in which the competent authorities are unable to reach an 
agreement within two years of the initiation of the case under paragraph 1 of 
Article 25, the unresolved issues will, at the request of the person who 
presented the case, be resolved through an arbitration process. This 
extension of the mutual agreement procedure ensures that where the 
competent authorities cannot reach an agreement on one or more issues that 
prevent the resolution of a case, a resolution of the case will still be possible 
by submitting those issues to arbitration. Where one or more issues have 
been submitted to arbitration in accordance with such a provision, and 
unless a person directly affected by the case does not accept the mutual 
agreement that implements the arbitration decision, that decision shall be 
binding on both States, the taxation of any person directly affected by the 
case will have to conform with the decision reached on the issues submitted 
to arbitration and the decisions reached in the arbitral process will be 
reflected in the mutual agreement that will be presented to these persons. 
Where a particular bilateral treaty does not contain an arbitration provision 
similar to paragraph 5 of Article 25, the competent authorities are not 
obliged to reach an agreement to resolve their dispute; paragraph 2 of 
Article 25 requires only that the competent authorities “endeavour … to 
resolve the case by mutual agreement”. The competent authorities may be 
unable to come to an agreement because of conflicting domestic laws or 
restrictions imposed by domestic law on the tax administration’s power of 
compromise. Even in the absence of a mandatory binding arbitration 
provision similar to paragraph 5 of Article 25 in a particular bilateral treaty, 
however, the competent authorities of the Contracting States may by mutual 
agreement establish a binding arbitration procedure for general application 
or to deal with a specific case (see paragraph 69 of the Commentary on 
Article 25 of the OECD Model Tax Convention). It should also be noted that 
a multilateral Convention on the elimination of double taxation in 
connection with the adjustment of profits of associated enterprises2 (the 


                                                        
2  Convention 90/436/EEC. 
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Arbitration Convention) was signed by the Member States of the European 
Communities on 23 July 1990; the Arbitration Convention, which entered 
into force on 1 January 1995, provides for an arbitration mechanism to 
resolve transfer pricing disputes between European Union Member States. 


C.2 Corresponding adjustments: Paragraph 2 of Article 9 


4.32 To eliminate double taxation in transfer pricing cases, tax 
administrations may consider requests for corresponding adjustments as 
described in paragraph 2 of Article 9. A corresponding adjustment, which in 
practice may be undertaken as part of the mutual agreement procedure, can 
mitigate or eliminate double taxation in cases where one tax administration 
increases a company’s taxable profits (i.e. makes a primary adjustment) as a 
result of applying the arm’s length principle to transactions involving an 
associated enterprise in a second tax jurisdiction. The corresponding 
adjustment in such a case is a downward adjustment to the tax liability of 
that associated enterprise, made by the tax administration of the second 
jurisdiction, so that the allocation of profits between the two jurisdictions is 
consistent with the primary adjustment and no double taxation occurs. It is 
also possible that the first tax administration will agree to decrease (or 
eliminate) the primary adjustment as part of the consultative process with 
the second tax administration, in which case the corresponding adjustment 
would be smaller (or perhaps unnecessary). It should be noted that a 
corresponding adjustment is not intended to provide a benefit to the MNE 
group greater than would have been the case if the controlled transactions 
had been undertaken at arm’s length conditions in the first instance. 


4.33 Paragraph 2 of Article 9 specifically provides that the competent 
authorities shall consult each other if necessary to determine appropriate 
corresponding adjustments. This confirms that the mutual agreement 
procedure of Article 25 may be used to consider corresponding adjustment 
requests. See also paragraph 10 of the Commentary on Article 25 of the 
OECD Model Tax Convention (“… the corresponding adjustments to be 
made in pursuance of paragraph 2 of [Article 9] … fall within the scope of 
mutual agreement procedure, both as concerns assessing whether they are 
well-founded and for determining their amount.” However, the overlap 
between the two Articles has caused OECD member countries to consider 
whether the mutual agreement procedure can be used to achieve 
corresponding adjustments where the bilateral income tax convention 
between two Contracting States does not include a provision comparable to 
paragraph 2 of Article 9. Paragraphs 11 and 12 of the Commentary on 
Article 25 of the OECD Model Tax Convention expressly state the view of 
most OECD member countries that the mutual agreement procedure is 
considered to apply to transfer pricing adjustment cases, including issues of 
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whether a corresponding adjustment should be provided, even in the absence 
of a provision comparable to paragraph 2 of Article 9. Paragraph 12 notes 
that those States that do not agree with this view in practice find means of 
remedying economic double taxation in most cases involving bona fide 
companies by making use of provisions in their domestic laws.  


4.34 Under paragraph 2 of Article 9, a corresponding adjustment may 
be made by a Contracting State either by recalculating the profits subject to 
tax for the associated enterprise in that country using the relevant revised 
price or by letting the calculation stand and giving the associated enterprise 
relief against its own tax paid in that State for the additional tax charged to 
the associated enterprise by the adjusting State as a consequence of the 
revised transfer price. The former method is by far the more common among 
OECD member countries. 


4.35 In the absence of an arbitration decision arrived at pursuant to an 
arbitration procedure comparable to that provided for under paragraph 5 of 
Article 25 which provides for a corresponding adjustment, corresponding 
adjustments are not mandatory, mirroring the rule that tax administrations 
are not obliged to reach agreement under the mutual agreement procedure. 
Under paragraph 2 of Article 9, a tax administration should make a 
corresponding adjustment only insofar as it considers the primary 
adjustment to be justified both in principle and in amount. The non-
mandatory nature of corresponding adjustments is necessary so that one tax 
administration is not forced to accept the consequences of an arbitrary or 
capricious adjustment by another State. It also is important to maintaining 
the fiscal sovereignty of each OECD member country. 


4.36 Once a tax administration has agreed to make a corresponding 
adjustment it is necessary to establish whether the adjustment is to be 
attributed to the year in which the controlled transactions giving rise to the 
adjustment took place or to an alternative year, such as the year in which the 
primary adjustment is determined. This issue also often raises the question 
of a taxpayer’s entitlement to interest on the overpayment of tax in the 
jurisdiction which has agreed to make the corresponding adjustment 
(discussed in paragraphs 4.65-4.67). The first approach is more appropriate 
because it achieves a matching of income and expenses and better reflects 
the economic situation as it would have been if the controlled transactions 
had been at arm’s length. However, in cases involving lengthy delays 
between the year covered by the adjustment and the year of its acceptance 
by the taxpayer or a final court decision, the tax administration should have 
the flexibility to agree to make corresponding adjustments for the year of 
acceptance of or decision on the primary adjustment. This approach would 
need to rely on domestic law for implementation. While not ordinarily 
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preferred, it could be appropriate as an equitable measure in exceptional 
cases to facilitate implementation and to avoid time limit barriers. 


4.37 Corresponding adjustments can be a very effective means of 
obtaining relief from double taxation resulting from transfer pricing 
adjustments. OECD member countries generally strive in good faith to reach 
agreement whenever the mutual agreement procedure is invoked. Through 
the mutual agreement procedure, tax administrations can address issues in a 
non-adversarial proceeding, often achieving a negotiated settlement in the 
interests of all parties. It also allows tax administrations to take into account 
other taxing rights issues, such as withholding taxes. 


4.38 At least one OECD member country has a procedure that may 
reduce the need for primary adjustments by allowing the taxpayer to report a 
transfer price for tax purposes that is, in the taxpayer’s opinion, an arm’s 
length price for a controlled transaction, even though this price differs from 
the amount actually charged between the associated enterprises. This 
adjustment, sometimes known as a “compensating adjustment”, would be 
made before the tax return is filed. Compensating adjustments may facilitate 
the reporting of taxable income by taxpayers in accordance with the arm’s 
length principle, recognising that information about comparable 
uncontrolled transactions may not be available at the time associated 
enterprises establish the prices for their controlled transactions. Thus, for the 
purpose of lodging a correct tax return, a taxpayer would be permitted to 
make a compensating adjustment that would record the difference between 
the arm’s length price and the actual price recorded in its books and records. 


4.39 However, compensating adjustments are not recognised by most 
OECD member countries, on the grounds that the tax return should reflect 
the actual transactions. If compensating adjustments are permitted (or 
required) in the country of one associated enterprise but not permitted in the 
country of the other associated enterprise, double taxation may result 
because corresponding adjustment relief may not be available if no primary 
adjustment is made. The mutual agreement procedure is available to resolve 
difficulties presented by compensating adjustments, and competent 
authorities are encouraged to use their best efforts to resolve any double 
taxation which may arise from different country approaches to such year-
end adjustments. 


C.3 Concerns with the procedures 


4.40 While corresponding adjustment and mutual agreement 
procedures have proved to be able to resolve most transfer pricing conflicts, 
serious concerns have been expressed by taxpayers. For example, because 
transfer pricing issues are so complex, taxpayers have expressed concerns 







CHAPTER IV: ADMINISTRATIVE APPROACHES – 185 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


that there may not be sufficient safeguards in the procedures against double 
taxation. These concerns are mainly addressed with the introduction in the 
2008 update of the OECD Model Tax Convention of a new paragraph 5 to 
Article 25 which introduces a mechanism that allows taxpayers to request 
arbitration of unresolved issues that have prevented competent authorities 
from reaching a mutual agreement within two years. There is also in the 
Commentary on Article 25 a favourable discussion of the use of 
supplementary dispute resolution mechanisms in addition to arbitration, 
including mediation and the referral of factual disputes to third party 
experts. 


4.41 Taxpayers have also expressed fears that their cases may be 
settled not on their individual merits but by reference to a balance of the 
results in other cases. An established good practice is that, in the resolution 
of mutual agreement cases, a competent authority should engage in 
discussions with other competent authorities in a principled, fair, and 
objective manner, with each case being decided on its own merits and not by 
reference to any balance of results in other cases. To the extent applicable, 
these Guidelines and proposals detailed in the Report on BEPS Action 14 
(bearing in mind the difference between the minimum standard and best 
practices) are an appropriate basis for the development of a principled 
approach. Similarly, there may be a fear of retaliation or offsetting 
adjustments by the country from which the corresponding adjustment has 
been requested. It is not the intention of tax administrations to take 
retaliatory action; the fears of taxpayers may be a result of inadequate 
communication of this fact. Tax administrations should take steps to assure 
taxpayers that they need not fear retaliatory action and that, consistent with 
the arm’s length principle, each case is resolved on its own merits. 
Taxpayers should not be deterred from initiating mutual agreement 
procedures where Article 25 is applicable. 


4.42 Concerns that have been expressed regarding the mutual 
agreement procedure, as it affects corresponding adjustments, include the 
following, which are discussed separately in the sections below: 


1. Taxpayers may be denied access to the mutual agreement procedure 
in transfer pricing cases; 


2. Time limits under domestic law for the amendments of tax 
assessments may make corresponding adjustments unavailable if the 
relevant tax treaty does not override those limits; 


3. Mutual agreement procedure cases may take a long time; 


4. Taxpayer participation may be limited; 
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5. Published guidance may not be readily available to instruct taxpayers 
on how the mutual agreement procedure may be used; and 


6. There may be no procedures to suspend the collection of tax 
deficiencies or the accrual of interest pending resolution of the 
mutual agreement procedure case. 


C.4 Guidance, approaches and actions taken to address concerns 
with the mutual agreement procedure  


C.4.1 Denial of access to the mutual agreement procedure in 
transfer pricing cases 


4.43 A fundamental concern with respect to the mutual agreement 
procedure as it relates to corresponding adjustments is the failure to grant 
access to the mutual agreement procedure for transfer pricing cases. The 
undertaking to resolve by mutual agreement cases of taxation not in 
accordance with the Convention is an integral part of the obligations 
assumed by a Contracting State in entering into a tax treaty and must be 
performed in good faith. The failure to grant mutual agreement procedure 
access with respect to a treaty partner's transfer pricing adjustments, may 
frustrate a primary objective of tax treaties. The work on Action 14 of the 
BEPS Action Plan directly addressed concerns related to the denial of access 
to the mutual agreement procedure with respect to a treaty partner’s transfer 
pricing adjustments by including, as element 1.1 of the Action 14 minimum 
standard, a commitment to provide access to the mutual agreement 
procedure in transfer pricing cases.  


4.44 The Action 14 minimum standard also comprises a number of 
other elements intended to address more generally concerns related to the 
denial of access to the mutual agreement procedure. These include: a 
commitment to provide access to the mutual agreement procedure in cases 
in which there is a disagreement between the taxpayer and the tax authorities 
making an adjustment as to whether the conditions for the application of a 
treaty anti-abuse provision have been met or as to whether the application of 
a domestic law anti-abuse provision is in conflict with the provisions of a 
treaty (element 1.2); a commitment to publish rules, guidelines and 
procedures regarding the mutual agreement procedure (element 2.1) and to 
identify in that guidance the specific information and documentation that a 
taxpayer is required to submit with a request for mutual agreement 
procedure assistance (element 3.2); a commitment to clarify that audit 
settlements between tax authorities and taxpayers do not preclude access to 
the mutual agreement procedure (element 2.6); and a commitment to ensure 
that both competent authorities are made aware of requests for mutual 
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agreement procedure assistance by either (i) amending Article 25(1) to 
permit requests to be made to the competent authority of either Contracting 
State or (ii) implementing a bilateral notification or consultation process for 
cases in which the competent authority to whom the case is presented does 
not consider the taxpayer’s objection to be justified (element 3.1). 


C.4.2 Time limits 
4.45 Relief under paragraph 2 of Article 9 may be unavailable if the 
time limit provided by treaty or domestic law for making corresponding 
adjustments has expired. Paragraph 2 of Article 9 does not specify whether 
there should be a time limit after which corresponding adjustments should 
not be made. Some countries prefer an open-ended approach so that double 
taxation may be mitigated. Other countries consider the open-ended 
approach to be unreasonable for administrative purposes. Thus, relief may 
depend on whether the applicable treaty overrides domestic time limitations, 
establishes other time limits, or links the implementation of relief to the time 
limits prescribed by domestic law. 


4.46 Time limits for finalising a taxpayer’s tax liability are necessary to 
provide certainty for taxpayers and tax administrations. In a transfer pricing 
case a country may under its domestic law be legally unable to make a 
corresponding adjustment if the time has expired for finalising the tax 
liability of the relevant associated enterprise. Thus, the existence of such 
time limits and the fact that they vary from country to country should be 
considered in order to minimise double taxation.  


4.47 Paragraph 2 of Article 25 of the OECD Model Tax Convention 
addresses the time limit issue by requiring that any agreement reached by 
the competent authorities pursuant to the mutual agreement procedure shall 
be implemented notwithstanding the time limits in the domestic law of the 
Contracting States. Paragraph 29 of the Commentary on Article 25 
recognises that the last sentence of Article 25(2) unequivocally states the 
obligation to implement such agreements (and notes that impediments to 
implementation that exist at the time a tax treaty is entered into should 
generally be built into the terms of the agreement itself). Time limits 
therefore do not impede the making of corresponding adjustments where a 
bilateral treaty includes this provision. Some countries, however, may be 
unwilling or unable to override their domestic time limits in this way and 
have entered explicit reservations on this point. OECD member countries 
therefore are encouraged as far as possible to extend domestic time limits for 
purposes of making corresponding adjustments when mutual agreement 
procedures have been invoked. 
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4.48 Where a bilateral treaty does not override domestic time limits for 
the purposes of the mutual agreement procedure, tax administrations should 
be ready to initiate discussions quickly upon the taxpayer’s request, well 
before the expiration of any time limits that would preclude the making of 
an adjustment. Furthermore, OECD member countries are encouraged to 
adopt domestic law that would allow the suspension of time limits on 
determining tax liability until the discussions have been concluded. 


4.49 The work on Action 14 of the BEPS Action Plan directly 
addresses the obstacle that domestic law time limits may present to effective 
mutual agreement procedures. Element 3.3 of the Action 14 minimum 
standard includes a recommendation that countries should include the 
second sentence of paragraph 2 of Article 25 in their tax treaties to ensure 
that domestic law time limits (1) do not prevent the implementation of 
competent authority mutual agreements and (2) do not thereby frustrate the 
objective of resolving cases of taxation not in accordance with the 
Convention.  


4.50 Where a country cannot include the second sentence of paragraph 
2 of Article 25 in its tax treaties, element 3.3 of the Action 14 minimum 
standard states that it should be willing to accept an alternative treaty 
provision that limits the time during which a Contracting State may make an 
adjustment pursuant to Article 9(1), in order to avoid late adjustments with 
respect to which mutual agreement procedure relief will not be available. 
Such a country would satisfy this element of the minimum standard where 
the alternative treaty provision was drafted to reflect the time limits for 
adjustments provided for in that country’s domestic law. That alternative 
provision, as presented in the Report on BEPS Action 14, reads as follows:  


[In Article 9]: 


3. A Contracting State shall not include in the profits of an enterprise, 
and tax accordingly, profits that would have accrued to the enterprise 
but by reason of the conditions referred to in paragraph 1 have not so 
accrued, after [bilaterally agreed period] from the end of the taxable 
year in which the profits would have accrued to the enterprise. The 
provisions of this paragraph shall not apply in the case of fraud, gross 
negligence or wilful default.  


Element 3.3 of the Action 14 minimum standard also states that such a 
country accept a similar alternative provision in Article 7 with respect to 
adjustments to the profits that are attributable to a permanent establishment. 


4.51 While it is not possible to recommend generally a time limit on 
initial assessments, tax administrations are encouraged to make these 
assessments within their own domestic time limits without extension. If the 
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complexity of the case or lack of cooperation from the taxpayer necessitates 
an extension, the extension should be made for a minimum and specified 
time period. Further, where domestic time limits can be extended with the 
agreement of the taxpayer, such an extension should be made only when the 
taxpayer’s consent is truly voluntary. Tax examiners are encouraged to 
indicate to taxpayers at an early stage their intent to make an assessment 
based on cross-border transfer pricing, so that the taxpayer can, if it so 
chooses, inform the tax administration in the other interested State, which 
could accordingly begin to consider the relevant issues with a view to a 
possible mutual agreement procedure. 


4.52 Another time limit that must be considered is the three-year time 
limit within which a taxpayer must invoke the mutual agreement procedure 
under Article 25 of the OECD Model Tax Convention. The three-year 
period begins to run from the first notification of the action resulting in 
taxation not in accordance with the provisions of the Convention, which can 
be the time when the tax administration first notifies the taxpayer of the 
proposed adjustment, described as the “adjustment action” or “act of 
taxation”, or an earlier date as discussed at paragraphs 21-24 of the 
Commentary on Article 25. Although some countries consider three years 
too short a period for invoking the procedure, other countries consider it too 
long and have entered reservations on this point. The Commentary on 
Article 25 indicates that the time limit “must be regarded as a minimum so 
that Contracting States are left free to agree in their bilateral conventions 
upon a longer period in the interests of taxpayers”. In this regard, it should 
be noted that element 1.1 of the Action 14 minimum standard includes a 
recommendation that countries include in their tax treaties paragraphs 1 
through 3 of Article 25, as interpreted in the Commentary. 


4.53 The three-year time limit raises the issue of determining its 
starting date, which is addressed at paragraphs 21-24 of the Commentary on 
Article 25. In particular, paragraph 21 states that the three-year time period 
“should be interpreted in the way most favourable to the taxpayer”. 
Paragraph 22 contains guidance on the determination of the date of the act 
of taxation. Paragraph 23 discusses self-assessment cases. Paragraph 24 
clarifies that “where it is the combination of decisions or actions taken in 
both Contracting States resulting in taxation not in accordance with the 
Convention, the time limit begins to run only from the first notification of 
the most recent decision or action.” 


4.54 In order to minimise the possibility that time limits may prevent 
the mutual agreement procedure from effectively ensuring relief from or 
avoidance of double taxation, taxpayers should be permitted to avail 
themselves of the procedure at the earliest possible stage, which is as soon 
as an adjustment appears likely. Early competent authority consultation, 
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before any irrevocable steps are taken by either tax administration, may 
ensure that there are as few procedural obstacles as possible in the way of 
achieving a mutually acceptable conclusion to the discussions. Some 
competent authorities, however, may not like to be involved at such an early 
stage because a proposed adjustment may not result in final action or may 
not trigger a claim for a corresponding adjustment. Consequently, too early 
an invocation of the mutual agreement process may create unnecessary 
work.  


C.4.3 Duration of mutual agreement proceedings 
4.55 Once discussions under the mutual agreement procedure have 
commenced, the proceedings may turn out to be lengthy. The complexity of 
transfer pricing cases may make it difficult for the competent authorities to 
reach a swift resolution. Distance may make it difficult for the competent 
authorities to meet frequently, and correspondence is often an unsatisfactory 
substitute for face-to-face discussions. Difficulties also arise from 
differences in language, procedures, and legal and accounting systems, and 
these may lengthen the duration of the process. The process also may be 
prolonged if the taxpayer delays providing all of the information the 
competent authorities require for a full understanding of the transfer pricing 
issue or issues.  


4.56 Whilst the time taken to resolve a mutual agreement procedure 
case may vary according to its complexity, most competent authorities 
endeavour to reach bilateral agreement for the resolution of a mutual 
agreement procedure case within 24 months. Accordingly, in order to ensure 
the timely, effective and efficient resolution of treaty-related disputes, the 
minimum standard that was adopted in the context of the work on Action 14 
of the BEPS Action Plan includes a commitment to seek to resolve mutual 
agreement procedure cases within an average timeframe of 24 months 
(element 1.3). Countries’ progress toward meeting that target will be 
periodically reviewed on the basis of the agreed reporting framework for 
mutual agreement procedure statistics3 that was developed to provide a 
tangible measure to evaluate the effects of the implementation of the Action 
14 minimum standard (see elements 1.5 and 1.6). Moreover, other elements 
of the Action 14 minimum standard related to the authority of staff in charge 
of mutual agreement processes (element 2.3), performance indicators for 


                                                        
3  See OECD (2016), BEPS Action 14 on More Effective Dispute Resolution 


Mechanisms – Peer Review Documents, OECD/G20 Base Erosion and 
Profit Shifting Project, OECD, Paris (available at: 
www.oecd.org/tax/dispute/beps-action-14-on-more-effective-dispute-
resolution-peer-review-documents.pdf) 
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competent authority functions (element 2.4) and adequate competent 
authority resources (element 2.5) are expected to contribute to the timely 
resolution of mutual agreement procedure cases.  


4.57 More fundamentally, the adoption in tax treaties of a mandatory 
binding arbitration provision similar to paragraph 5 of Article 25 to resolve 
issues that the competent authorities have been unable to resolve within the 
two year period referred to in that provision should considerably reduce the 
risk of lengthy mutual agreement procedures. See paragraphs 4.177-4.179.  


C.4.4 Taxpayer participation 
4.58 Paragraph 1 of Article 25 of the OECD Model Tax Convention 
gives taxpayers the right to submit a request to initiate a mutual agreement 
procedure. Although the taxpayer has the right to initiate the procedure, the 
taxpayer has no specific right to participate in the process. It has been 
argued that the taxpayer also should have a right to take part in the mutual 
agreement procedure, including the right at least to present its case to both 
competent authorities, and to be informed of the progress of the discussions. 
It should be noted in this respect that implementation of a mutual agreement 
in practice is subject to the taxpayer’s acceptance. Some taxpayer 
representatives have suggested that the taxpayer also should have a right to 
be present at face-to-face discussions between the competent authorities. 
The purpose would be to ensure that there is no misunderstanding by the 
competent authorities of the facts and arguments that are relevant to the 
taxpayer’s case. 


4.59 The mutual agreement procedure envisaged in Article 25 of the 
OECD Model Tax Convention and adopted in many bilateral agreements is 
not a process of litigation. While input from the taxpayer in some cases can 
be helpful to the procedure, it must be recalled that the mutual agreement 
procedure is a government-to-government process and that any taxpayer 
participation in that process should be subject to the discretion and mutual 
agreement of the competent authorities. 


4.60 Outside the context of the actual discussions between the 
competent authorities, it is essential for the taxpayer to give the competent 
authorities all the information that is relevant to the issue in a timely 
manner. Competent authorities have limited resources and taxpayers should 
make every effort to facilitate the process, particularly in complex, fact-
intensive transfer pricing cases in which it may be challenging for the 
competent authorities to develop a complete and accurate understanding of 
the associated enterprises’ activities. Further, because the mutual agreement 
procedure is fundamentally designed as a means of providing assistance to a 
taxpayer, competent authorities should allow taxpayers every reasonable 
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opportunity to present the relevant facts and arguments to them to ensure as 
far as possible that the matter is not subject to misunderstanding.  


4.61 In practice, the competent authorities of many OECD member 
countries routinely give taxpayers such opportunities, keep them informed 
of the progress of the discussions, and often ask them during the course of 
the discussions whether they can accept the settlements contemplated by the 
competent authorities. These practices, already standard procedure in most 
countries, should be adopted as widely as possible. They are reflected in the 
OECD’s Manual for Effective Mutual Agreement Procedures. 


C.4.5 Publication of mutual agreement procedure programme 
guidance 


4.62 Taxpayers’ contributions to the mutual agreement procedure 
process are of course facilitated where public guidance on applicable 
procedures is readily accessible. The work on Action 14 of the BEPS Action 
Plan directly recognised the importance of providing such guidance. 
Element 2.1 of the Action 14 minimum standard states that countries should 
develop and publish rules, guidelines and procedures regarding the mutual 
agreement procedure and take appropriate measures to make such 
information available to taxpayers. Such guidance should include 
information on how taxpayers may make requests for competent authority 
assistance. It should be drafted in clear and plain language and should be 
readily available to the public. The Report on BEPS Action 14 also notes 
that such information may be of particular relevance where an adjustment 
may potentially involve issues within the scope of a tax treaty, such as 
where a transfer pricing adjustment is made with respect to a controlled 
transaction with an associated enterprise in a treaty partner jurisdiction, and 
that countries should appropriately seek to ensure that mutual agreement 
procedure programme guidance is available to taxpayers in such cases. To 
promote the transparency and dissemination of such published guidance, 
element 2.2 of the Action 14 minimum standard includes the publication of 
country mutual agreement procedure profiles on a shared public platform, in 
order to make broadly available competent authority contact details, links to 
relevant domestic guidance and other useful country-specific information. 
These country profiles, prepared by the members of the Inclusive 
Framework on BEPS4 pursuant to an agreed reporting template developed 
for that purpose, are published on the OECD website.5 


                                                        
4  See www.oecd.org/tax/beps/beps-about.htm#membership. 
5  See www.oecd.org/tax/beps/country-map-profiles.htm. 
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4.63 The work on Action 14 also addresses a number of other aspects 
related to the content of mutual agreement procedure programme guidance: 


• Element 3.2 of the Action 14 minimum standard states that 
countries should identify in their mutual agreement procedure 
programme guidance the specific information and documentation 
that a taxpayer is required to submit with a request for competent 
authority assistance. Pursuant to element 3.2, countries should not 
deny access to the mutual agreement procedure based on the 
argument that a taxpayer has provided insufficient information 
where the taxpayer has provided the required information and 
documentation consistent with such guidance. 


• Element 2.6 of the Action 14 minimum standard states that 
countries should clarify in their mutual agreement procedure 
programme guidance that audit settlements between tax authorities 
and taxpayers do not preclude access to the mutual agreement 
procedure. 


• Certain of the non-binding Action 14 best practices additionally 
recommend that countries’ mutual agreement procedure 
programme guidance should include: an explanation of the 
relationship between the mutual agreement procedure and domestic 
law administrative and judicial remedies (best practice 8); guidance 
on the consideration of interest and penalties in the mutual 
agreement procedure (best practice 10); and guidance on 
multilateral mutual agreement procedures and advance pricing 
arrangements (best practice 11). Best practice 9 recommends that 
this guidance provide that taxpayers will be allowed access to the 
mutual agreement procedure so that the competent authorities can 
resolve through consultation the double taxation that can arise in 
the case of bona fide taxpayer initiated foreign adjustments.  


4.64 There is no need for the competent authorities to agree to rules or 
guidelines governing the procedure, since the rules or guidelines would be 
limited in effect to the competent authority’s relationship with taxpayers 
seeking its assistance. However, competent authorities should routinely 
communicate such unilateral rules or guidelines to the competent authorities 
of their treaty partners and ensure that their country mutual agreement 
procedure profiles (see paragraph 4.62 above) are kept up-to-date. 
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C.4.6 Problems concerning collection of tax deficiencies and 
accrual of interest 


4.65 The process of obtaining relief from double taxation through a 
corresponding adjustment can be complicated by issues relating to the 
collection of tax deficiencies and the assessment of interest on those 
deficiencies or overpayment. A first problem is that the assessed deficiency 
may be collected before the corresponding adjustment proceeding is 
completed, because of a lack of domestic procedures allowing the collection 
to be suspended. This may cause the MNE group to pay the same tax twice 
until the issues can be resolved. This problem arises not only in the context 
of the mutual agreement procedure but also for internal appeals.. The work 
on Action 14 of the BEPS Action Plan recognised that the collection of tax 
by both Contracting States pending the resolution of a case through the 
mutual agreement procedure may have a significant impact on a taxpayer’s 
business (for example, as a result of cash flow problems). Such collection of 
tax may also make it more difficult for a competent authority to engage in 
good faith mutual agreement procedure discussions when it considers that it 
may likely have to refund taxes already collected. The Report on BEPS 
Action 14 accordingly includes as best practice 6 a recommendation that 
countries should take appropriate measures to provide for a suspension of 
collection procedures during the period in which a mutual agreement 
procedure case is pending; such a suspension of collections should be 
available, at a minimum, under the same conditions as apply to a person 
pursuing a domestic administrative or judicial remedy. In this regard, it 
should be noted that the country mutual agreement procedure profiles 
prepared pursuant to element 2.2 of the Action 14 minimum standard (see 
paragraph 4.62) include information on the availability of procedures for the 
suspension of collections in specific countries. 


4.66 Whether or not collection of the deficiency is suspended or 
partially suspended, other complications may arise. Because of the lengthy 
time period for processing many transfer pricing cases, the interest due on a 
deficiency or, if a corresponding adjustment is allowed, on the overpayment 
of tax in the other country can equal or exceed the amount of the tax itself. 
Countries should take into account in their mutual agreement procedures 
that inconsistent interest rules across the two jurisdictions may result in 
additional cost for the MNE group, or in other cases provide a benefit to the 
MNE group (e.g. where the interest paid in the country making the 
corresponding adjustment exceeds the interest imposed in the country 
making the primary adjustment) that would not have been available if the 
controlled transactions had been undertaken on an arm’s length basis 
originally. As noted above, the Report on BEPS Action 14 includes as best 
practice 10 a recommendation that countries’ published mutual agreement 
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procedure guidance should provide guidance on the consideration of interest 
in the mutual agreement procedure. In addition, the country mutual 
agreement procedure profiles prepared pursuant to element 2.2 of the Action 
14 minimum standard include information on how interest and penalties are 
dealt with by specific countries in the context of the mutual agreement 
procedure. 


4.67 The amount of interest (as distinct from the rate at which it is 
applied) may also have more to do with the year to which the jurisdiction 
making the corresponding adjustment attributes the corresponding 
adjustment. The jurisdiction making the corresponding adjustment may 
decide to make the adjustment for the year in which the primary adjustment 
is determined, in which case relatively little interest is likely to be payable 
(regardless of the rate of interest), whereas the jurisdiction making the 
primary adjustment may seek to impose interest on the understated and 
uncollected tax liability from the year in which the controlled transactions 
took place (notwithstanding that a relatively low rate of interest may be 
imposed). The issue of the year to which a corresponding adjustment is 
attributed is raised in paragraph 4.36. It may be appropriate in certain cases 
for both competent authorities to agree not to assess or pay interest in 
connection with the adjustment at issue, but this may not be possible in the 
absence of a specific provision addressing this issue in the relevant bilateral 
treaty. This approach would also reduce administrative complexities. 
However, as the interest on the deficiency and the interest on the 
overpayment are attributable to different taxpayers in different jurisdictions, 
there would be no assurance under such an approach that a proper economic 
result would be achieved. 


C.5 Secondary adjustments 


4.68 Corresponding adjustments are not the only adjustments that may 
be triggered by a primary transfer pricing adjustment. Primary transfer 
pricing adjustments and their corresponding adjustments change the 
allocation of taxable profits of an MNE group for tax purposes but they do 
not alter the fact that the excess profits represented by the adjustment are not 
consistent with the result that would have arisen if the controlled 
transactions had been undertaken on an arm’s length basis. To make the 
actual allocation of profits consistent with the primary transfer pricing 
adjustment, some countries having proposed a transfer pricing adjustment 
will assert under their domestic legislation a constructive transaction (a 
secondary transaction), whereby the excess profits resulting from a primary 
adjustment are treated as having been transferred in some other form and 
taxed accordingly. Ordinarily, the secondary transactions will take the form 
of constructive dividends, constructive equity contributions, or constructive 
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loans. For example, a country making a primary adjustment to the income of 
a subsidiary of a foreign parent may treat the excess profits in the hands of 
the foreign parent as having been transferred as a dividend, in which case 
withholding tax may apply. It may be that the subsidiary paid an excessive 
transfer price to the foreign parent as a means of avoiding that withholding 
tax. Thus, secondary adjustments attempt to account for the difference 
between the re-determined taxable profits and the originally booked profits. 
The subjecting to tax of a secondary transaction gives rise to a secondary 
transfer pricing adjustment (a secondary adjustment). Thus, secondary 
adjustments may serve to prevent tax avoidance. The exact form that a 
secondary transaction takes and of the consequent secondary adjustment will 
depend on the facts of the case and on the tax laws of the country that asserts 
the secondary adjustment. 


4.69 Another example of a tax administration seeking to assert a 
secondary transaction may be where the tax administration making a 
primary adjustment treats the excess profits as being a constructive loan 
from one associated enterprise to the other associated enterprise. In this 
case, an obligation to repay the loan would be deemed to arise. The tax 
administration making the primary adjustment may then seek to apply the 
arm’s length principle to this secondary transaction to impute an arm’s 
length rate of interest. The interest rate to be applied, the timing to be 
attached to the making of interest payments, if any, and whether interest is 
to be capitalised would generally need to be addressed. The constructive 
loan approach may have an effect not only for the year to which a primary 
adjustment relates but to subsequent years until such time as the constructive 
loan is considered by the tax administration asserting the secondary 
adjustment to have been repaid. 


4.70 A secondary adjustment may result in double taxation unless a 
corresponding credit or some other form of relief is provided by the other 
country for the additional tax liability that may result from a secondary 
adjustment. Where a secondary adjustment takes the form of a constructive 
dividend any withholding tax which is then imposed may not be relievable 
because there may not be a deemed receipt under the domestic legislation of 
the other country. 


4.71 The Commentary on paragraph 2 of Article 9 of the OECD Model 
Tax Convention notes that the Article does not deal with secondary 
adjustments, and thus it neither forbids nor requires tax administrations to 
make secondary adjustments. In a broad sense, the purpose of double tax 
agreements can be stated as being for the avoidance of double taxation and 
the prevention of fiscal evasion with respect to taxes on income and capital. 
Many countries do not make secondary adjustments either as a matter of 
practice or because their respective domestic provisions do not permit them 
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to do so. Some countries might refuse to grant relief in respect of other 
countries’ secondary adjustments and indeed they are not required to do so 
under Article 9. 


4.72 Secondary adjustments are rejected by some countries because of 
the practical difficulties they present. For example, if a primary adjustment 
is made between brother-sister companies, the secondary adjustment may 
involve a hypothetical dividend from one of those companies up a chain to a 
common parent, followed by constructive equity contributions down another 
chain of ownership to reach the other company involved in the transaction. 
Many hypothetical transactions might be created, raising questions whether 
tax consequences should be triggered in other jurisdictions besides those 
involved in the transaction for which the primary adjustment was made. This 
might be avoided if the secondary transaction were a loan, but constructive 
loans are not used by most countries for this purpose and they carry their 
own complications because of issues relating to imputed interest. It would 
be inappropriate for minority shareholders that are not parties to the 
controlled transactions and that have accordingly not received excess cash to 
be considered recipients of a constructive dividend, even though a non-pro-
rata dividend might be considered inconsistent with the requirements of 
applicable corporate law. In addition, as a result of the interaction with the 
foreign tax credit system, a secondary adjustment may excessively reduce 
the overall tax burden of the MNE group. 


4.73 In light of the foregoing difficulties, tax administrations, when 
secondary adjustments are considered necessary, are encouraged to structure 
such adjustments in a way that the possibility of double taxation as a 
consequence thereof would be minimised, except where the taxpayer’s 
behaviour suggests an intent to disguise a dividend for purposes of avoiding 
withholding tax. In addition, countries in the process of formulating or 
reviewing policy on this matter are recommended to take into consideration 
the above-mentioned difficulties. 


4.74 Some countries that have adopted secondary adjustments also give 
the taxpayer receiving the primary adjustment another option that allows the 
taxpayer to avoid the secondary adjustment by having the taxpayer arrange 
for the MNE group of which it is a member to repatriate the excess profits to 
enable the taxpayer to conform its accounts to the primary adjustment. The 
repatriation could be effected either by setting up an account receivable or 
by reclassifying other transfers, such as dividend payments where the 
adjustment is between parent and subsidiary, as a payment of additional 
transfer price (where the original price was too low) or as a refund of 
transfer price (where the original price was too high). 
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4.75 Where a repatriation involves reclassifying a dividend payment, 
the amount of the dividend (up to the amount of the primary adjustment) 
would be excluded from the recipient’s gross income (because it would 
already have been accounted for through the primary adjustment). The 
consequences would be that the recipient would lose any indirect tax credit 
(or benefit of a dividend exemption in an exemption system) and a credit for 
withholding tax that had been allowed on the dividend. 


4.76 When the repatriation involves establishing an account receivable, 
the adjustments to actual cash flow will be made over time, although 
domestic law may limit the time within which the account can be satisfied. 
This approach is identical to using a constructive loan as a secondary 
transaction to account for excess profits in the hands of one of the parties to 
the controlled transaction. The accrual of interest on the account could have 
its own tax consequences, however, and this may complicate the process, 
depending upon when interest begins to accrue under domestic law (as 
discussed in paragraph 4.69). Some countries may be willing to waive the 
interest charge on these accounts as part of a competent authority agreement. 


4.77 Where a repatriation is sought, a question arises about how such 
payments or arrangements should be recorded in the accounts of the 
taxpayer repatriating the payment to its associated enterprise so that both it 
and the tax administration of that country are aware that a repatriation has 
occurred or has been set up. The actual recording of the repatriation in the 
accounts of the enterprise from whom the repatriation is sought will 
ultimately depend on the form the repatriation takes. For example, where a 
dividend receipt is to be regarded by the tax administration making the 
primary adjustment and the taxpayer receiving the dividend as the 
repatriation, then this type of arrangement may not need to be specially 
recorded in the accounts of the associated enterprise paying the dividend, as 
such an arrangement may not affect the amount or characterisation of the 
dividend in its hands. On the other hand, where an account payable is set up, 
both the taxpayer recording the account payable and the tax administration 
of that country will need to be aware that the account payable relates to a 
repatriation so that any repayments from the account or of interest on the 
outstanding balance in the account are clearly able to be identified and 
treated according to the domestic laws of that country. In addition, issues 
may be presented in relation to currency exchange gains and losses. 


4.78 As most OECD member countries at this time have not had much 
experience with the use of repatriation, it is recommended that agreements 
between taxpayers and tax administrations for a repatriation to take place be 
discussed in the mutual agreement proceeding where it has been initiated for 
the related primary adjustment.  
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D.  Simultaneous tax examinations 


D.1 Definition and background 


4.79 A simultaneous tax examination is a form of mutual assistance, 
used in a wide range of international issues, that allows two or more 
countries to cooperate in tax investigations. Simultaneous tax examinations 
can be particularly useful where information based in a third country is a 
key to a tax investigation, since they generally lead to more timely and more 
effective exchanges of information. Historically, simultaneous tax 
examinations of transfer pricing issues have focused on cases where the true 
nature of transactions was obscured by the interposition of tax havens. 
However, in complex transfer pricing cases, it is suggested that 
simultaneous examinations could serve a broader role since they may 
improve the adequacy of data available to the participating tax 
administrations for transfer pricing analyses. It has also been suggested that 
simultaneous examinations could help reduce the possibilities for economic 
double taxation, reduce the compliance cost to taxpayers, and speed up the 
resolution of issues. In a simultaneous examination, if a reassessment is 
made, both countries involved should endeavour to reach a result that avoids 
double taxation for the MNE group. 


4.80 Simultaneous tax examinations are defined in Part A of the OECD 
Model Agreement for the Undertaking of Simultaneous Tax Examinations 
(OECD Model Agreement). According to this agreement, a simultaneous tax 
examination means an “arrangement between two or more parties to 
examine simultaneously and independently, each on its own territory, the tax 
affairs of (a) taxpayer(s) in which they have a common or related interest 
with a view to exchanging any relevant information which they so obtain”. 
This form of mutual assistance is not meant to be a substitute for the mutual 
agreement procedure. Any exchange of information as a result of the 
simultaneous tax examination continues to be exchanged via the competent 
authorities, with all the safeguards that are built into such exchanges. 
Practical information on simultaneous examinations can be found in the 
relevant module of the Manual on Information Exchange that was adopted 
by the Committee on Fiscal Affairs on 23 January 2006 (see 
http://www.oecd.org/ctp/eoi/manual). 


4.81 While provisions that follow Article 26 of the OECD Model Tax 
Convention may provide the legal basis for conducting simultaneous 
examinations, competent authorities frequently conclude working 
arrangements that lay down the objectives of their simultaneous tax 
examination programs and practical procedures connected with the 
simultaneous tax examination and exchange of information. Once such an 
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agreement has been reached on the general lines to be followed and specific 
cases have been selected, tax examiners and inspectors of each state will 
separately carry out their examination within their own jurisdiction and 
pursuant to their domestic law and administrative practice. 


D.2 Legal basis for simultaneous tax examinations 


4.82 Simultaneous tax examinations are within the scope of the 
exchange of information provision based on Article 26 of the OECD Model 
Tax Convention. Article 26 provides for cooperation between the competent 
authorities of the Contracting States in the form of exchanges of information 
necessary for carrying out the provisions of the Convention or of their 
domestic laws concerning taxes covered by the Convention. Article 26 and 
the Commentary do not restrict the possibilities of assistance to the three 
methods of exchanging information mentioned in the Commentary 
(exchange on request, spontaneous exchanges, and automatic exchanges). 


4.83 Simultaneous tax examinations may be authorised outside the 
context of double tax treaties. For example, Article 12 of the Nordic 
Convention on Mutual Assistance in Tax Matters governs exchange of 
information and assistance in tax collection between the Nordic countries 
and provides for the possibility of simultaneous tax examinations. This 
convention gives common guidelines for the selection of cases and for 
carrying out such examinations. Article 8 of the joint Council of Europe and 
OECD Convention on Mutual Administrative Assistance in Tax Matters 
also provides expressly for the possibility of simultaneous tax examinations. 


4.84 In all cases the information obtained by the tax administration of a 
state has to be treated as confidential under its domestic legislation and may 
be used only for certain tax purposes and disclosed only to certain persons 
and authorities involved in specifically defined tax matters covered by the 
tax treaty or mutual assistance agreement. The taxpayers affected are 
normally notified of the fact that they have been selected for a simultaneous 
examination and in some countries they may have the right to be informed 
when the tax administrations are considering a simultaneous tax 
examination or when information will be transmitted in conformity with 
Article 26. In such cases, the competent authority should inform its 
counterpart in the foreign state that such disclosure will occur. 


D.3 Simultaneous tax examinations and transfer pricing 


4.85 In selecting transfer pricing cases for simultaneous examinations, 
there may be major obstacles caused by the differences in time limits for 
conducting examinations or making assessments in different countries and 
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the different tax periods open for examination. However, these problems 
may be mitigated by an early exchange of examination schedules between 
the relevant competent authorities to find out in which cases the tax 
examination periods coincide and to synchronise future examination 
periods. While at first glance an early exchange of examination schedules 
would seem beneficial, some countries have found that the chances of a 
treaty partner accepting a proposal are considerably better when one is able 
to present issues more comprehensively to justify a simultaneous 
examination. 


4.86 Once a case is selected for a simultaneous examination it is 
customary for tax inspectors or examiners to meet, to plan, to coordinate and 
to follow closely the progress of the simultaneous tax examination. 
Especially in complex cases, meetings of the tax inspectors or examiners 
concerned may also be held with taxpayer participation to clarify factual 
issues. In those countries where the taxpayer has the right to be consulted 
before information is transferred to another tax administration, this 
procedure should also be followed in the context of a simultaneous 
examination. In this situation, that tax administration should inform in 
advance its treaty partners that it is subject to this requirement before the 
simultaneous examination is begun. 


4.87 Simultaneous tax examinations may be a useful instrument to 
determine the correct tax liability of associated enterprises in cases where, 
for example, costs are shared or charged and profits are allocated between 
taxpayers in different taxing jurisdictions or more generally where transfer 
pricing issues are involved. Simultaneous tax examinations may facilitate an 
exchange of information on multinational business practices, complex 
transactions, cost contribution arrangements, and profit allocation methods 
in special fields such as global trading and innovative financial transactions. 
As a result, tax administrations may acquire a better understanding of and 
insight into the overall activities of an MNE and obtain extended 
possibilities of comparison and checking international transactions. 
Simultaneous tax examinations may also support the industry-wide 
exchange of information, which is aimed at developing knowledge of 
taxpayer behaviour, practices and trends within an industry, and other 
information that might be suitable beyond the specific cases examined. 


4.88 One objective of simultaneous tax examinations is to promote 
compliance with transfer pricing regulations. Obtaining the necessary 
information and determining the facts and circumstances about such matters 
as the transfer pricing conditions of controlled transactions between 
associated enterprises in two or more tax jurisdictions may be difficult for a 
tax administration, especially in cases where the taxpayer in its jurisdiction 
does not cooperate or fails to provide the necessary information in due time. 
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The simultaneous tax examination process can help tax administrations to 
establish these facts faster and more effectively and economically. 


4.89 The process also might allow for the identification of potential 
transfer pricing disputes at an early stage, thereby minimising litigation with 
taxpayers. This could happen when, based upon the information obtained in 
the course of a simultaneous tax examination, the participating tax 
examiners or inspectors have the opportunity to discuss any differences in 
opinion with regard to the transfer pricing conditions which exist between 
the associated enterprises and are able to reconcile these contentions. When 
such a process is undertaken, the tax examiners or inspectors concerned 
should, as far as possible, arrive at concurring statements as to the 
determination and evaluation of the facts and circumstances of the 
controlled transactions between the associated enterprises, stating any 
disagreements about the evaluation of facts, and any differences with respect 
to the legal treatment of the transfer pricing conditions which exist between 
the associated enterprises. Such statements could then serve as a basis for 
subsequent mutual agreement procedures and perhaps obviate the problems 
caused by one country examining the affairs of a taxpayer long after the 
treaty partner country has finally settled the tax liability of the relevant 
associated enterprise. For example, such an approach could minimise mutual 
agreement procedure difficulties due to the lack of relevant information. 


4.90 In some cases the simultaneous tax examination procedure may 
allow the participating tax administrations to reach an agreement on the 
transfer pricing conditions of a controlled transaction between the associated 
enterprises. Where an agreement is reached, corresponding adjustments may 
be made at an early stage, thus avoiding time-limit impediments and 
economic double taxation to the extent possible. In addition, if the 
agreement about the associated enterprises’ transfer pricing is reached with 
the taxpayers’ consent, time-consuming and expensive litigation may be 
avoided. 


4.91 Even if no agreement between the tax administrations can be 
reached in the course of a simultaneous tax examination with respect to the 
associated enterprises’ transfer pricing, the OECD Model Agreement 
envisions that either associated enterprise may be able to present a request 
for the opening of a mutual agreement procedure to avoid economic double 
taxation at an earlier stage than it would have if there were no simultaneous 
tax examination. If this is the case, then simultaneous tax examinations may 
significantly reduce the time span between a tax administration’s 
adjustments made to a taxpayer’s tax liability and the implementation of a 
mutual agreement procedure. Moreover, the OECD Model Agreement 
envisions that simultaneous tax examinations may facilitate mutual 
agreement procedures, because tax administrations will be able to build up 
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more complete factual evidence for those tax adjustments for which a 
mutual agreement procedure may be requested by a taxpayer. Based upon 
the determination and evaluation of facts and the proposed tax treatment of 
the transfer pricing issues concerned as set forth in the tax administrations’ 
statements described above, the practical operation of the mutual agreement 
procedure may be improved significantly, allowing the competent 
authorities to reach an agreement more easily. 


4.92 The associated enterprises may also benefit from simultaneous tax 
examinations from the savings of time and resources due to the coordination 
of inquiries from the tax administrations involved and the avoidance of 
duplication. In addition, the simultaneous involvement of two or more tax 
administrations in the examination of transfer pricing between associated 
enterprises may provide the opportunity for an MNE to take a more active 
role in resolving its transfer pricing issues. By presenting the relevant facts 
and arguments to each of the participating tax administrations during the 
simultaneous tax examination the associated enterprises may help avoid 
misunderstandings and facilitate the tax administrations’ concurring 
determination and evaluation of their transfer pricing conditions. Thus, the 
associated enterprises may obtain certainty with regard to their transfer 
pricing at an early stage. See paragraph 4.79. 


D.4 Recommendation on the use of simultaneous tax examinations 


4.93 As a result of the increased use of simultaneous tax examinations 
among OECD member countries, the Committee on Fiscal Affairs decided it 
would be useful to draft the OECD Model Agreement for those countries 
that are able and wish to engage in this type of cooperation. On 23 July 
1992, the Council of the OECD made a recommendation to member 
countries to use this Model Agreement, which provides guidelines on the 
legal and practical aspects of this form of cooperation. 


4.94 With the increasing internationalisation of trade and business and 
the complexity of transactions of MNEs, transfer pricing issues have 
become more and more important. Simultaneous tax examinations can 
alleviate the difficulties experienced by both taxpayers and tax 
administrations connected with the transfer pricing of MNEs. A greater use 
of simultaneous tax examinations is therefore recommended in the 
examination of transfer pricing cases and to facilitate exchange of 
information and the operation of mutual agreement procedures. In a 
simultaneous examination, if a reassessment is made, both countries 
involved should endeavour to reach a result that avoids double taxation for 
the MNE group. 
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E.  Safe harbours  


E.1  Introduction 


4.95 Applying the arm’s length principle can be a resource-intensive 
process. It may impose a heavy administrative burden on taxpayers and tax 
administrations that can be exacerbated by both complex rules and resulting 
compliance demands. These facts have led OECD member countries to 
consider whether and when safe harbour rules would be appropriate in the 
transfer pricing area. 


4.96 When these Guidelines were adopted in 1995, the view expressed 
regarding safe harbour rules was generally negative. It was suggested that 
while safe harbours could simplify transfer pricing compliance and 
administration, safe harbour rules may raise fundamental problems that 
could potentially have perverse effects on the pricing decisions of 
enterprises engaged in controlled transactions. It was suggested that 
unilateral safe harbours may have a negative impact on the tax revenues of 
the country implementing the safe harbour, as well as on the tax revenues of 
countries whose associated enterprises engage in controlled transactions 
with taxpayers electing a safe harbour. It was further suggested that safe 
harbours may not be compatible with the arm’s length principle. Therefore, 
it was concluded that transfer pricing safe harbours are not generally 
advisable, and consequently the use of safe harbours was not recommended. 


4.97 Despite these generally negative conclusions, a number of 
countries have adopted safe harbour rules. Those rules have generally been 
applied to smaller taxpayers and/or less complex transactions. They are 
generally evaluated favourably by both tax administrations and taxpayers, 
who indicate that the benefits of safe harbours outweigh the related concerns 
when such rules are carefully targeted and prescribed and when efforts are 
made to avoid the problems that could arise from poorly considered safe 
harbour regimes. 


4.98 The appropriateness of safe harbours can be expected to be most 
apparent when they are directed at taxpayers and/or transactions which 
involve low transfer pricing risks and when they are adopted on a bilateral 
or multilateral basis. It should be recognised that a safe harbour provision 
does not bind or limit in any way any tax administration other than the tax 
administration that has expressly adopted the safe harbour. 


4.99 Although safe harbours primarily benefit taxpayers, by providing 
for a more optimal use of resources, they can benefit tax administrations as 
well. Tax administrations can shift audit and examination resources from 
smaller taxpayers and less complex transactions (which may typically be 
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resolved in practice on a consistent basis as to both transfer pricing 
methodology and actual results) to more complex, higher-risk cases. At the 
same time, taxpayers can price eligible transactions and file their tax returns 
with more certainty and with lower compliance burdens. However, the 
design of safe harbours requires careful attention to concerns about the 
degree of approximation to arm’s length prices that would be permitted in 
determining transfer prices under safe harbour rules for eligible taxpayers, 
the potential for creating inappropriate tax planning opportunities including 
double non-taxation of income, equitable treatment of similarly situated 
taxpayers, and the potential for double taxation resulting from the possible 
incompatibility of the safe harbours with the arm’s length principle or with 
the practices of other countries. 


4.100 The following discussion considers the benefits of, and concerns 
regarding, safe harbour provisions and provides guidance regarding the 
circumstances in which safe harbours may be applied in a transfer pricing 
system based on the arm’s length principle. 


E.2 Definition and concept of safe harbours 


4.101 Some of the difficulties that arise in applying the arm’s length 
principle may be avoided by providing circumstances in which eligible 
taxpayers may elect to follow a simple set of prescribed transfer pricing 
rules in connection with clearly and carefully defined transactions, or may 
be exempted from the application of the general transfer pricing rules. In the 
former case, prices established under such rules would be automatically 
accepted by the tax administrations that have expressly adopted such rules. 
These elective provisions are often referred to as “safe harbours”.  


4.102 A safe harbour in a transfer pricing regime is a provision that 
applies to a defined category of taxpayers or transactions and that relieves 
eligible taxpayers from certain obligations otherwise imposed by a country’s 
general transfer pricing rules. A safe harbour substitutes simpler obligations 
for those under the general transfer pricing regime. Such a provision could, 
for example, allow taxpayers to establish transfer prices in a specific way, 
e.g. by applying a simplified transfer pricing approach provided by the tax 
administration. Alternatively, a safe harbour could exempt a defined 
category of taxpayers or transactions from the application of all or part of 
the general transfer pricing rules. Often, eligible taxpayers complying with 
the safe harbour provision will be relieved from burdensome compliance 
obligations, including some or all associated transfer pricing documentation 
requirements. 


4.103 For purposes of the discussion in this Section, safe harbours do 
not include administrative simplification measures which do not directly 
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involve determination of arm’s length prices, e.g. simplified, or exemption 
from, documentation requirements (in the absence of a pricing 
determination), and procedures whereby a tax administration and a taxpayer 
agree on transfer pricing in advance of the controlled transactions (advance 
pricing arrangements), which are discussed in Section F of this chapter. The 
discussion in this section also does not extend to tax provisions designed to 
prevent “excessive” debt in a foreign subsidiary (“thin capitalisation” rules). 


4.104 Although they would not fully meet the foregoing description of a 
safe harbour, it may be the case that some countries adopt other 
administrative simplification measures that use presumptions to realise some 
of the benefits discussed in this Section. For example, a rebuttable 
presumption might be established under which a mandatory pricing target 
would be established by a tax authority, subject to a taxpayer’s right to 
demonstrate that its transfer price is consistent with the arm’s length 
principle. Under such a system, it would be essential that the taxpayer does 
not bear a higher burden to demonstrate its price is consistent with the arm’s 
length principle than it would if no such system were in place. In any such 
system, it would be essential to permit resolution of cases of double taxation 
arising from application of the mandatory presumption through the mutual 
agreement process. 


E.3 Benefits of safe harbours 


4.105 The basic benefits of safe harbours are as follows:  


1. Simplifying compliance and reducing compliance costs for eligible 
taxpayers in determining and documenting appropriate conditions for 
qualifying controlled transactions;  


2. Providing certainty to eligible taxpayers that the price charged or 
paid on qualifying controlled transactions will be accepted by the tax 
administrations that have adopted the safe harbour with a limited 
audit or without an audit beyond ensuring the taxpayer has met the 
eligibility conditions of, and complied with, the safe harbour 
provisions;  


3. Permitting tax administrations to redirect their administrative 
resources from the examination of lower risk transactions to 
examinations of more complex or higher risk transactions and 
taxpayers. 
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E.3.1 Compliance relief 
4.106 Application of the arm’s length principle may require collection 
and analysis of data that may be difficult or costly to obtain and/or evaluate. 
In certain cases, such compliance burdens may be disproportionate to the 
size of the taxpayer, its functions performed, and the transfer pricing risks 
inherent in its controlled transactions. 


4.107 Properly designed safe harbours may significantly ease 
compliance burdens by eliminating data collection and associated 
documentation requirements in exchange for the taxpayer pricing qualifying 
transactions within the parameters set by the safe harbour. Especially in 
areas where transfer pricing risks are small, and the burden of compliance 
and documentation is disproportionate to the transfer pricing exposure, such 
a trade-off may be mutually advantageous to taxpayers and tax 
administrations. Under a safe harbour, taxpayers would be able to establish 
transfer prices which will not be challenged by tax administrations providing 
the safe harbour without being obligated to search for comparable 
transactions or expend resources to demonstrate transfer pricing compliance 
to such tax administrations. 


E.3.2 Certainty 
4.108 Another advantage provided by a safe harbour is the certainty that 
the taxpayer’s transfer prices will be accepted by the tax administration 
providing the safe harbour, provided they have met the eligibility conditions 
of, and complied with, the safe harbour provisions. The tax administration 
would accept, with limited or no scrutiny, transfer prices within the safe 
harbour parameters. Taxpayers could be provided with relevant parameters 
which would provide a transfer price deemed appropriate by the tax 
administration for the qualifying transaction.  


E.3.3 Administrative simplicity 
4.109 A safe harbour would result in a degree of administrative 
simplicity for the tax administration. Although the eligibility of particular 
taxpayers or transactions for the safe harbour would need to be carefully 
evaluated, depending on the specific safe harbour provision, such 
evaluations would not necessarily have to be performed by auditors with 
transfer pricing expertise. Once eligibility for the safe harbour has been 
established, qualifying taxpayers would require minimal examination with 
respect to the transfer prices of controlled transactions qualifying for the 
safe harbour. This would enable tax administrations to secure tax revenues 
in low risk situations with a limited commitment of administrative resources 
and to concentrate their efforts on the examination of more complex or 
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higher risk transactions and taxpayers. A safe harbour may also increase the 
level of compliance among small taxpayers that may otherwise believe their 
transfer pricing practices will escape scrutiny. 


E.4 Concerns over safe harbours 


4.110 The availability of safe harbours for a given category of taxpayers 
or transactions may have adverse consequences. These concerns stem from 
the fact that: 


1. The implementation of a safe harbour in a given country may lead to 
taxable income being reported that is not in accordance with the 
arm’s length principle;  


2. Safe harbours may increase the risk of double taxation or double 
non-taxation when adopted unilaterally;  


3. Safe harbours potentially open avenues for inappropriate tax 
planning, and 


4. Safe harbours may raise issues of equity and uniformity. 


E.4.1 Divergence from the arm’s length principle 
4.111 Where a safe harbour provides a simplified transfer pricing 
approach, it may not correspond in all cases to the most appropriate method 
applicable to the facts and circumstances of the taxpayer under the general 
transfer pricing provisions. For example, a safe harbour might require the 
use of a particular method when the taxpayer could otherwise have 
determined that another method was the most appropriate method under the 
facts and circumstances. Such an occurrence could be considered as 
inconsistent with the arm’s length principle, which requires the use of the 
most appropriate method.  


4.112 Safe harbours involve a trade-off between strict compliance with 
the arm’s length principle and administrability. They are not tailored to fit 
exactly the varying facts and circumstances of individual taxpayers and 
transactions. The degree of approximation of prices determined under the 
safe harbour with prices determined in accordance with the arm’s length 
principle could be improved by collecting, collating, and frequently 
updating a pool of information regarding prices and pricing developments in 
respect of the relevant types of transactions between uncontrolled parties of 
the relevant nature. However, such efforts to set safe harbour parameters 
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accurately enough to satisfy the arm’s length principle could erode the 
administrative simplicity of the safe harbour. 


4.113 Any potential disadvantages to taxpayers from safe harbours 
diverging from arm’s length pricing are avoided when taxpayers have the 
option to either elect the safe harbour or price transactions in accordance 
with the arm’s length principle. With such an approach, taxpayers that 
believe the safe harbour would require them to report an amount of income 
exceeding the arm’s length amount could apply the general transfer pricing 
rules. While such an approach can limit the divergence from arm’s length 
pricing under a safe harbour regime, it would also limit the administrative 
benefits of the safe harbour to the tax administration. Moreover, tax 
administrations would need to consider the potential loss of tax revenue 
from such an approach where taxpayers will pay tax only on the lesser of the 
safe harbour amount or the arm’s length amount. Countries may also be 
concerned over the ability of taxpayers to opt in and out of a safe harbour, 
depending on whether the use of the safe harbour is favourable to the 
taxpayer in a particular year. Countries may be able to gain greater comfort 
regarding this risk by controlling the conditions under which a taxpayer can 
be eligible for the safe harbour, for example by requiring taxpayers to notify 
the tax authority in advance of using the safe harbour or to commit to its use 
for a certain number of years.  


E.4.2 Risk of double taxation, double non-taxation, and mutual 
agreement concerns 


4.114 One major concern raised by a safe harbour is that it may increase 
the risk of double taxation. If a tax administration sets safe harbour 
parameters at levels either above or below arm’s length prices in order to 
increase reported profits in its country, it may induce taxpayers to modify 
the prices that they would otherwise have charged or paid to controlled 
parties, in order to avoid transfer pricing scrutiny in the safe harbour 
country. The concern of possible overstatement of taxable income in the 
country providing the safe harbour is greater where that country imposes 
significant penalties for understatement of tax or failure to meet 
documentation requirements, with the result that there may be added 
incentives to ensure that the transfer pricing is accepted in that country 
without further review. 


4.115 If the safe harbour causes taxpayers to report income above arm’s 
length levels, it would work to the benefit of the tax administration 
providing the safe harbour, as more taxable income would be reported by 
such domestic taxpayers. On the other hand, the safe harbour may lead to 
less taxable income being reported in the tax jurisdiction of the foreign 
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associated enterprise that is the other party to the transaction. The other tax 
administrations may then challenge prices derived from the application of a 
safe harbour, with the result that the taxpayer would face the prospect of 
double taxation. Accordingly, any administrative benefits gained by the tax 
administration of the safe harbour country would potentially be obtained at 
the expense of other countries which, in order to protect their own tax base, 
would have to determine systematically whether the prices or results 
permitted under the safe harbour are consistent with what would be obtained 
by the application of their own transfer pricing rules. The administrative 
burden saved by the country offering the safe harbour would therefore be 
shifted to the foreign jurisdictions. 


4.116 In cases involving smaller taxpayers or less complex transactions, 
the benefits of safe harbours may outweigh the problems raised by such 
provisions. Provided the safe harbour is elective, taxpayers may consider 
that a moderate level of double taxation, if any arises because of the safe 
harbour, is an acceptable price to be paid in order to obtain relief from the 
necessity of complying with complex transfer pricing rules. One may argue 
that the taxpayer is capable of making its own decision in electing the safe 
harbour as to whether the possibility of double taxation is acceptable or not. 


4.117 Where safe harbours are adopted unilaterally, care should be taken 
in setting safe harbour parameters to avoid double taxation, and the country 
adopting the safe harbour should generally be prepared to consider 
modification of the safe-harbour outcome in individual cases under mutual 
agreement procedures to mitigate the risk of double taxation. At a minimum, 
in order to ensure that taxpayers make decisions on a fully informed basis, 
the country offering the safe harbour would need to make it explicit in 
advance whether or not it would attempt to alleviate any eventual double 
taxation resulting from the use of the safe harbour. Obviously, if a safe 
harbour is not elective and if the country in question refuses to consider 
double tax relief, the risk of double taxation arising from the safe harbour 
would be unacceptably high and inconsistent with double tax relief 
provisions of treaties. 


4.118 On the other hand, if a unilateral safe harbour permits taxpayers to 
report income below arm’s length levels in the country providing the safe 
harbour, taxpayers would have an incentive to elect application of the safe 
harbour. In such a case, there would be no assurance that the taxpayer would 
report income in other countries on a consistent basis or at levels above 
arm’s length levels based on the safe harbour. Moreover it is unlikely that 
other tax administrations would have the authority to require that income be 
reported above arm’s length levels. While the burden of under-taxation in 
such situations would fall exclusively upon the country adopting the safe 
harbour provision, and should not adversely affect the ability of other 
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countries to tax arm’s length amounts of income, double non-taxation would 
be unavoidable and could result in distortions of investment and trade. 


4.119 It is important to observe that the problems of non-arm’s length 
results and potential double taxation and double non-taxation arising under 
safe harbours could be largely eliminated if safe harbours were adopted on a 
bilateral or multilateral basis by means of competent authority agreements 
between countries. Under such a procedure, two or more countries could, by 
agreement, define a category of taxpayers and/or transactions to which a 
safe harbour provision would apply and by agreement establish pricing 
parameters that would be accepted by each of the contracting countries if 
consistently applied in each of the countries. Such agreements could be 
published in advance and taxpayers could consistently report results in each 
of the affected countries in accordance with the agreement.  


4.120 The rigor of having two or more countries with potentially 
divergent interests agree to such a safe harbour should serve to limit some of 
the arbitrariness that otherwise might characterise a unilateral safe harbour 
and would largely eliminate safe harbour-created double taxation and double 
non-taxation concerns. Particularly for some smaller taxpayers and/or less 
complex transactions, creation of bilateral or multilateral safe harbours by 
competent authority agreement may provide a worthwhile approach to 
transfer pricing simplification that would avoid some of the potential pitfalls 
of unilateral safe harbour regimes. 


4.121 The Annex I to Chapter IV of these Guidelines contains sample 
memoranda of understanding that country competent authorities might use 
to establish bilateral or multilateral safe harbours in appropriate situations 
for common classes of transfer pricing cases. The use of these sample 
memoranda of understanding should not be considered as either mandatory 
or prescriptive in establishing bilateral or multilateral safe harbours. Rather, 
they are intended to provide a possible framework for adaptation to the 
particular needs of the tax authorities of the countries concerned. 


E.4.3 Possibility of opening avenues for tax planning 
4.122 Safe harbours may also provide taxpayers with tax planning 
opportunities. Enterprises may have an incentive to modify their transfer 
prices in order to shift taxable income to other jurisdictions. This may also 
possibly induce tax avoidance, to the extent that artificial arrangements are 
entered into for the purpose of exploiting the safe harbour provisions. For 
instance, if safe harbours apply to “simple” or “small” transactions, 
taxpayers may be tempted to break transactions up into parts to make them 
seem simple or small. 
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4.123 If a safe harbour were based on an industry average, tax planning 
opportunities might exist for taxpayers with better than average profitability. 
For example, a cost-efficient company selling at the arm’s length price may 
be earning a mark-up of 15% on controlled sales. If a country adopts a safe 
harbour requiring a 10% mark-up, the company might have an incentive to 
comply with the safe harbour and shift the remaining 5% to a lower tax 
jurisdiction. Consequently, taxable income would be shifted out of the 
country. When applied on a large scale, this could mean significant revenue 
loss for the country offering the safe harbour.  


4.124 This concern may largely be avoided by the solution noted in 
paragraph 4.119 of adopting safe harbours on a bilateral or multilateral 
basis, thus limiting application of safe harbours to transactions involving 
countries with similar transfer pricing concerns. In adopting bilateral and 
multilateral safe harbours, tax administrations would need to be aware that 
the establishment of an extensive network of such arrangements could 
potentially encourage “safe harbour shopping” via the routing of 
transactions through territories with more favourable safe harbours and take 
appropriate steps to avoid that possibility. Similarly, countries adopting 
bilateral safe harbours would be well advised to target fairly narrow ranges 
of acceptable results and to require consistent reporting of income in each 
country that is a party to the safe harbour arrangement. Treaty exchange of 
information provisions could be used by countries where necessary to 
confirm the use of consistent reporting under such a bilateral safe harbour. 


4.125 Whether a country is prepared to possibly suffer some erosion of 
its own tax base in implementing a safe harbour is for that country to decide. 
The basic trade-off in making such a policy decision is between the certainty 
and administrative simplicity of the safe harbour for taxpayers and tax 
administrations on the one hand, and the possibility of tax revenue erosion 
on the other.  


E.4.4 Equity and uniformity issues 
4.126 Safe harbours may raise equity and uniformity issues. By 
implementing a safe harbour, one would create two distinct sets of rules in 
the transfer pricing area. Clearly and carefully designed criteria are required 
to differentiate those taxpayers or transactions eligible for the safe harbour 
to minimise the possibility of similar and possibly competing taxpayers 
finding themselves on opposite sides of the safe harbour threshold or, 
conversely, of allowing application of the safe harbour to unintended 
taxpayers or transactions. Insufficiently precise criteria could result in 
similar taxpayers receiving different tax treatment: one being permitted to 
meet the safe harbour rules and thus to be relieved from general transfer 
pricing compliance provisions, and the other being obliged to price its 
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transactions in conformity with the general transfer pricing compliance 
provisions. Preferential tax treatment under safe harbour regimes for a 
specific category of taxpayers could potentially entail discrimination and 
competitive distortions. The adoption of bilateral or multilateral safe 
harbours could, in some circumstances, increase the potential of a 
divergence in tax treatment, not merely between different but similar 
taxpayers but also between similar transactions carried out by the same 
taxpayer with associated enterprises in different jurisdictions.  


E.5  Recommendations on use of safe harbours 


4.127 Transfer pricing compliance and administration is often complex, 
time consuming and costly. Properly designed safe harbour provisions, 
applied in appropriate circumstances, can help to relieve some of these 
burdens and provide taxpayers with greater certainty. 


4.128 Safe harbour provisions may raise issues such as potentially 
having perverse effects on the pricing decisions of enterprises engaged in 
controlled transactions and a negative impact on the tax revenues of the 
country implementing the safe harbour as well as on the countries whose 
associated enterprises engage in controlled transactions with taxpayers 
electing a safe harbour. Further, unilateral safe harbours may lead to the 
potential for double taxation or double non-taxation. 


4.129 However, in cases involving smaller taxpayers or less complex 
transactions, the benefits of safe harbours may outweigh the problems raised 
by such provisions. Making such safe harbours elective to taxpayers can 
further limit the divergence from arm’s length pricing. Where countries 
adopt safe harbours, willingness to modify safe-harbour outcomes in mutual 
agreement proceedings to limit the potential risk of double taxation is 
advisable. 


4.130 Where safe harbours can be negotiated on a bilateral or 
multilateral basis, they may provide significant relief from compliance 
burdens and administrative complexity without creating problems of double 
taxation or double non-taxation. Therefore, the use of bilateral or 
multilateral safe harbours under the right circumstances should be 
encouraged. 


4.131 It should be clearly recognised that a safe harbour, whether 
adopted on a unilateral or bilateral basis, is in no way binding on or 
precedential for countries which have not themselves adopted the safe 
harbour. 


4.132 For more complex and higher risk transfer pricing matters, it is 
unlikely that safe harbours will provide a workable alternative to a rigorous, 
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case by case application of the arm’s length principle under the provisions of 
these Guidelines.  


4.133 Country tax administrations should carefully weigh the benefits of 
and concerns regarding safe harbours, making use of such provisions where 
they deem it appropriate. 


F.  Advance pricing arrangements6 


F.1  Definition and concept of advance pricing arrangements 


4.134 An advance pricing arrangement (APA) is an arrangement that 
determines, in advance of controlled transactions, an appropriate set of 
criteria (e.g. method, comparables and appropriate adjustments thereto, 
critical assumptions as to future events) for the determination of the transfer 
pricing for those transactions over a fixed period of time. An APA is 
formally initiated by a taxpayer and requires negotiations between the 
taxpayer, one or more associated enterprises, and one or more tax 
administrations. APAs are intended to supplement the traditional 
administrative, judicial, and treaty mechanisms for resolving transfer pricing 
issues. They may be most useful when traditional mechanisms fail or are 
difficult to apply. Detailed guidelines for conducting advance pricing 
arrangements under the mutual agreement procedure (MAP APAs) were 
adopted in October 1999 and are found as an Annex to this chapter. The 
work pursuant to Action 14 of the BEPS Action Plan to ensure the timely, 
effective and efficient resolution of treaty-related disputes recommended, as 
non-binding best practice 4, that countries should implement bilateral APA 
programmes as soon as they have the capacity to do so, recognising that 
APAs provide a greater level of certainty in both treaty partner jurisdictions, 
lessen the likelihood of double taxation and may proactively prevent transfer 
pricing disputes. In this regard, it should be noted that the country mutual 
agreement procedure profiles prepared pursuant to element 2.2 of the Action 
14 minimum standard include information on the bilateral APA 
programmes. 


4.135 One key issue in the concept of APAs is how specific they can be 
in prescribing a taxpayer’s transfer pricing over a period of years, for 
example whether only the transfer pricing methodology or more particular 
results can be fixed in a particular case. In general, great care must be taken 
if the APA goes beyond the methodology, the way it will be applied, and the 


                                                        
6  Additional guidance for conducting Advance Pricing Arrangements under 


the Mutual Agreement Procedure is found in Annex II to Chapter IV. 
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critical assumptions, because more specific conclusions rely on predictions 
about future events. 


4.136 The reliability of any prediction used in an APA depends both on 
the nature of the prediction and the critical assumptions on which the 
prediction is based. For example, it would not be reasonable to assert that 
the arm’s length short-term borrowing rate for a certain corporation on intra-
group borrowings will remain at 6% during the entire coming three years. It 
would be more plausible to predict that the rate will be LIBOR plus a fixed 
percentage. The prediction would become even more reliable if an 
appropriate critical assumption were added regarding the company’s credit 
rating (e.g. the addition to LIBOR will change if the credit rating changes). 


4.137 As another example, it would not be appropriate to specify a profit 
split formula between associated enterprises if it is expected that the 
allocation of functions between the enterprises will be unstable. It would, 
however, be possible to prescribe a profit split formula if the role of each 
enterprise were articulated in critical assumptions. In certain cases, it might 
even be possible to make a reasonable prediction on the appropriateness of 
an actual profit split ratio if enough assumptions were provided. 


4.138 In deciding how specific an APA can be in a particular case, tax 
administrations should recognise that predictions of absolute future profit 
experience seems least plausible. It may be possible to use profit ratios of 
independent enterprises as comparables, but these also are often volatile and 
hard to predict. Use of appropriate critical assumptions and use of ranges 
may enhance the reliability of predictions. Historical data in the industry in 
question can also be a guide. 


4.139 In sum, the reliability of a prediction depends on the facts and 
circumstances of each actual case. Taxpayers and tax administrations need 
to pay close attention to the reliability of a prediction when considering the 
scope of an APA. Unreliable predictions should not be included in APAs. 
The appropriateness of a method and its application can usually be 
predicted, and the relevant critical assumptions made, with more reliability 
than future results (price or profit level). 


4.140 Some countries allow for unilateral arrangements where the tax 
administration and the taxpayer in its jurisdiction establish an arrangement 
without the involvement of other interested tax administrations. However, a 
unilateral APA may affect the tax liability of associated enterprises in other 
tax jurisdictions. Where unilateral APAs are permitted, the competent 
authorities of other interested jurisdictions should be informed about the 
procedure as early as possible to determine whether they are willing and 
able to consider a bilateral arrangement under the mutual agreement 
procedure. In any event, countries should not include in any unilateral APA 
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they may conclude with a taxpayer a requirement that the taxpayer waive 
access to the mutual agreement procedure if a transfer pricing dispute arises, 
and if another country raises a transfer pricing adjustment with respect to a 
transaction or issue covered by the unilateral APA, the first country is 
encouraged to consider the appropriateness of a corresponding adjustment 
and not to view the unilateral APA as an irreversible settlement. 


4.141 Because of concerns over double taxation, most countries prefer 
bilateral or multilateral APAs (i.e. an arrangement in which two or more 
countries concur), and indeed some countries will not grant a unilateral APA 
(i.e. an arrangement between the taxpayer and one tax administration) to 
taxpayers in their jurisdiction. The bilateral (or multilateral) approach is far 
more likely to ensure that the arrangements will reduce the risk of double 
taxation, will be equitable to all tax administrations and taxpayers involved, 
and will provide greater certainty to the taxpayers concerned. It is also the 
case in some countries that domestic provisions do not permit the tax 
administrations to enter into binding agreements directly with the taxpayers, 
so that APAs can be concluded with the competent authority of a treaty 
partner only under the mutual agreement procedure. For purposes of the 
discussion in this section, an APA is not intended to include a unilateral 
arrangement except where specific reference to a unilateral APA is made. 


4.142 Tax administrations may find APAs particularly useful in profit 
allocation or income attribution issues arising in the context of global 
securities and commodity trading operations, and also in handling 
multilateral cost contribution arrangements. The concept of APAs also may 
be useful in resolving issues raised under Article 7 of the OECD Model Tax 
Convention relating to allocation problems, permanent establishments, and 
branch operations. 


4.143 APAs, including unilateral ones, differ in some ways from more 
traditional private rulings that some tax administrations issue to taxpayers. 
An APA generally deals with factual issues, whereas more traditional 
private rulings tend to be limited to addressing questions of a legal nature 
based on facts presented by a taxpayer. The facts underlying a private ruling 
request may not be questioned by the tax administration, whereas in an APA 
the facts are likely to be thoroughly analysed and investigated. In addition, 
an APA usually covers several transactions, several types of transactions on 
a continuing basis, or all of a taxpayer’s international transactions for a 
given period of time. In contrast, a private ruling request usually is binding 
only for a particular transaction. 


4.144 The cooperation of the associated enterprises is vital to a 
successful APA negotiation. For example, the associated enterprises 
ordinarily would be expected to provide the tax administrations with the 
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methodology that they consider most reasonable under the particular facts 
and circumstances. The associated enterprises also should submit 
documentation supporting the reasonableness of their proposal, which would 
include, for example, data relating to the industry, markets, and countries to 
be covered by the agreement. In addition, the associated enterprises may 
identify uncontrolled businesses that are comparable or similar to the 
associated enterprises’ businesses in terms of the economic activities 
performed and the transfer pricing conditions, e.g. economic costs and risks 
incurred, and perform a functional analysis as described in Chapter I of 
these Guidelines.  


4.145 Typically, associated enterprises are allowed to participate in the 
process of obtaining an APA, by presenting the case to and negotiating with 
the tax administrations concerned, providing necessary information, and 
reaching agreement on the transfer pricing issues. From the associated 
enterprises’ perspective, this ability to participate may be seen as an 
advantage over the conventional mutual agreement procedure. 


4.146 At the conclusion of an APA process, the tax administrations 
should provide confirmation to the associated enterprises in their jurisdiction 
that no transfer pricing adjustment will be made as long as the taxpayer 
follows the terms of the arrangements. There should also be a provision in 
an APA (perhaps by reference to a range) that provides for possible revision 
or cancellation of the arrangement for future years when business operations 
change significantly, or when uncontrolled economic circumstances (e.g. 
significant changes in currency exchange rates) critically affect the 
reliability of the methodology in a manner that independent enterprises 
would consider significant for purposes of their transfer pricing. 


4.147 An APA may cover all of the transfer pricing issues of a taxpayer 
(as is preferred by some countries) or may provide a flexibility to the 
taxpayer to limit the APA request to specified affiliates and intercompany 
transactions. An APA would apply to prospective years and transactions and 
the actual term would depend on the industry, products or transactions 
involved. The associated enterprises may limit their request to specified 
prospective tax years. An APA can provide an opportunity to apply the 
agreed transfer pricing methodology to resolve similar transfer pricing 
issues in open prior years. However, this application would require the 
agreement of the tax administration, the taxpayer, and, where appropriate, 
the treaty partner. Element 2.7 of the Action 14 minimum standard states 
that countries with bilateral APA programmes should provide for the roll-
back of APAs (to previous filed tax years not included within the original 
scope of the APA) in appropriate cases, subject to the applicable time limits 
(such as domestic law statutes of limitation for assessments) where the 
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relevant facts and circumstances in the earlier tax years are the same and 
subject to the verification of these facts and circumstances on audit. 


4.148 Each tax administration involved in the APA will naturally wish 
to monitor compliance with the APA by the taxpayers in its jurisdiction, and 
this is generally done in two ways. First, it may require a taxpayer that has 
entered into an APA to file annual reports demonstrating the extent of its 
compliance with the terms and conditions of the APA and that critical 
assumptions remain relevant. Second, the tax administration may continue 
to examine the taxpayer as part of the regular audit cycle but without re-
evaluating the methodology. Instead, the tax administration may limit the 
examination of the transfer pricing to verifying the initial data relevant to the 
APA proposal and determining whether or not the taxpayer has complied 
with the terms and conditions of the APA. With regard to transfer pricing, a 
tax administration may also examine the reliability and accuracy of the 
representations in the APA and annual reports and the accuracy and 
consistency of how the particular methodology has been applied. All other 
issues not associated with the APA fall under regular audit jurisdiction. 


4.149 An APA should be subject to cancellation, even retroactively, in 
the case of fraud or misrepresentation of information during an APA 
negotiation, or when a taxpayer fails to comply with the terms and 
conditions of an APA. Where an APA is proposed to be cancelled or 
revoked, the tax administration proposing the action should notify the other 
tax administrations of its intention and of the reasons for such action. 


F.2  Possible approaches for legal and administrative rules 
governing advance pricing arrangements 


4.150 APAs involving the competent authority of a treaty partner should 
be considered within the scope of the mutual agreement procedure under 
Article 25 of the OECD Model Tax Convention, even though such 
arrangements are not expressly mentioned there. Paragraph 3 of that Article 
provides that the competent authorities shall endeavour to resolve by mutual 
agreement any difficulties or doubts arising as to the interpretation or 
application of the Convention. Although paragraph 50 of the Commentary 
indicates that the matters covered by this paragraph are difficulties of a 
general nature concerning a category of taxpayers, it specifically 
acknowledges that the issues may arise in connection with an individual 
case. In a number of cases, APAs arise from cases where the application of 
transfer pricing to a particular category of taxpayer gives rise to doubts and 
difficulties. Paragraph 3 of Article 25 also indicates that the competent 
authorities may consult together for the elimination of double taxation in 
cases not provided for in the Convention. Bilateral APAs should fall within 
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this provision because they have as one of their objectives the avoidance of 
double taxation. Even though the Convention provides for transfer pricing 
adjustments, it specifies no particular methodologies or procedures other 
than the arm’s length principle as set out in Article 9. Thus, it could be 
considered that APAs are authorised by paragraph 3 of Article 25 because 
the specific transfer pricing cases subject to an APA are not otherwise 
provided for in the Convention. The exchange of information provision in 
Article 26 also could facilitate APAs, as it provides for cooperation between 
competent authorities in the form of exchanges of information. 


4.151 Tax administrations might additionally rely on general domestic 
authority to administer taxes as the authority for entering into APAs. In 
some countries tax administrations may be able to issue specific 
administrative or procedural guidelines to taxpayers describing the 
appropriate tax treatment of transactions and the appropriate pricing 
methodology. As mentioned above, the tax codes of some OECD member 
countries include provisions that allow taxpayers to obtain specific rulings 
for different purposes. Even though these rulings were not designed 
specifically to cover APAs, they may be broad enough to be used to include 
APAs. 


4.152 Some countries lack the basis in their domestic law to enter into 
APAs. However, when a tax convention contains a clause regarding the 
mutual agreement procedure similar to Article 25 of the OECD Model Tax 
Convention, the competent authorities generally should be allowed to 
conclude an APA, if transfer pricing issues were otherwise likely to result in 
double taxation, or would raise difficulties or doubts as to the interpretation 
or application of the Convention. Such an arrangement would be legally 
binding for both States and would create rights for the taxpayers involved. 
Inasmuch as double tax treaties take precedence over domestic law, the lack 
of a basis in domestic law to enter into APAs would not prevent application 
of APAs on the basis of a mutual agreement procedure. 


F.3 Advantages of advance pricing arrangements 


4.153 An APA programme can assist taxpayers by eliminating 
uncertainty through enhancing the predictability of tax treatment in 
international transactions. Provided the critical assumptions are met, an 
APA can provide the taxpayers involved with certainty in the tax treatment 
of the transfer pricing issues covered by the APA for a specified period of 
time. In some cases, an APA may also provide an option to extend the 
period of time to which it applies. When the term of an APA expires, the 
opportunity may also exist for the relevant tax administrations and taxpayers 
to renegotiate the APA. Because of the certainty provided by an APA, a 
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taxpayer may be in a better position to predict its tax liabilities, thereby 
providing a tax environment that is favourable for investment. 


4.154 APAs can provide an opportunity for both tax administrations and 
taxpayers to consult and cooperate in a non-adversarial spirit and 
environment. The opportunity to discuss complex tax issues in a less 
confrontational atmosphere than in a transfer pricing examination can 
stimulate a free flow of information among all parties involved for the 
purpose of coming to a legally correct and practicably workable result. The 
non-adversarial environment may also result in a more objective review of 
the submitted data and information than may occur in a more adversarial 
context (e.g. litigation). The close consultation and cooperation required 
between the tax administrations in an APA program also leads to closer 
relations with treaty partners on transfer pricing issues. 


4.155 An APA may prevent costly and time-consuming examinations 
and litigation of major transfer pricing issues for taxpayers and tax 
administrations. Once an APA has been agreed, less resources may be 
needed for subsequent examination of the taxpayer’s return, because more 
information is known about the taxpayer. It may still be difficult, however, 
to monitor the application of the arrangement. The APA process itself may 
also present time savings for both taxpayers and tax administrations over the 
time that would be spent in a conventional examination, although in the 
aggregate there may be no net time savings, for example, in jurisdictions 
that do not have an audit procedure and where the existence of an APA may 
not directly affect the amount of resources devoted to compliance. 


4.156 Bilateral and multilateral APAs substantially reduce or eliminate 
the possibility of juridical or economic double or non taxation since all the 
relevant countries participate. By contrast, unilateral APAs do not provide 
certainty in the reduction of double taxation because tax administrations 
affected by the transactions covered by the APA may consider that the 
methodology adopted does not give a result consistent with the arm’s length 
principle. In addition, bilateral and multilateral APAs can enhance the 
mutual agreement procedure by significantly reducing the time needed to 
reach an agreement since competent authorities are dealing with current data 
as opposed to prior year data that may be difficult and time-consuming to 
produce. 


4.157 The disclosure and information aspects of an APA programme as 
well as the cooperative attitude under which an APA can be negotiated may 
assist tax administrations in gaining insight into complex international 
transactions undertaken by MNEs. An APA programme can improve 
knowledge and understanding of highly technical and factual circumstances 
in areas such as global trading and the tax issues involved. The development 
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of specialist skills that focus on particular industries or specific types of 
transactions will enable tax administrations to give better service to other 
taxpayers in similar circumstances. Through an APA programme tax 
administrations have access to useful industry data and analysis of pricing 
methodologies in a cooperative environment. 


F.4  Disadvantages relating to advance pricing arrangements 


4.158 Unilateral APAs may present significant problems for tax 
administrations and taxpayers alike. From the point of view of other tax 
administrations, problems arise because they may disagree with the APA’s 
conclusions. From the point of view of the associated enterprises involved, 
one problem is the possible effect on the behaviour of the associated 
enterprises. Unlike bilateral or multilateral APAs, the use of unilateral APAs 
may not lead to an increased level of certainty for the taxpayer involved and 
a reduction in economic or juridical double taxation for the MNE group. If 
the taxpayer accepts an arrangement that over-allocates income to the 
country making the APA in order to avoid lengthy and expensive transfer 
pricing enquiries or excessive penalties, the administrative burden shifts 
from the country providing the APA to other tax jurisdictions. Taxpayers 
should not feel compelled to enter into APAs for these reasons. 


4.159 Another problem with a unilateral APA is the issue of 
corresponding adjustments. The flexibility of an APA may lead the taxpayer 
and the associated party to accommodate their pricing to the range of 
permissible pricing in the APA. In a unilateral APA, it is critical that this 
flexibility preserve the arm’s length principle since a foreign competent 
authority is not likely to allow a corresponding adjustment arising out of an 
APA that is inconsistent, in its view, with the arm’s length principle. 


4.160 Another possible disadvantage would arise if an APA involved an 
unreliable prediction on changing market conditions without adequate 
critical assumptions, as discussed above. To avoid the risk of double 
taxation, it is necessary for an APA program to remain flexible, because a 
static APA may not satisfactorily reflect arm’s length conditions. 


4.161 An APA program may initially place a strain on transfer pricing 
audit resources, as tax administrations will generally have to divert 
resources earmarked for other purposes (e.g. examination, advising, 
litigation, etc.) to the APA programme. Demands may be made on the 
resources of a tax administration by taxpayers seeking the earliest possible 
conclusion to an APA request, keeping in mind their business objectives and 
time scales, and the APA programme as a whole will tend to be led by the 
demands of the business community. These demands may not coincide with 
the resource planning of the tax administrations, thereby making it difficult 
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to process efficiently both the APAs and other equally important work. 
Renewing an APA, however, is likely to be less time-consuming than the 
process of initiating an APA. The renewal process may focus on updating 
and adjusting facts, business and economic criteria, and computations. In the 
case of bilateral arrangements, the agreement of the competent authorities of 
both Contracting States is to be obtained on the renewal of an APA to avoid 
double taxation (or non-taxation). 


4.162 Another potential disadvantage could occur where one tax 
administration has undertaken a number of bilateral APAs which involve 
only certain of the associated enterprises within an MNE group. A tendency 
may exist to harmonise the basis for concluding later APAs in a way similar 
to those previously concluded without sufficient regard being had to the 
conditions operating in other markets. Care should therefore be taken with 
interpreting the results of previously concluded APAs as being 
representative across all markets. 


4.163 Concerns have also been expressed that, because of the nature of 
the APA procedure, it will interest taxpayers with a good voluntary 
compliance history. Experience in some countries has shown that, most 
often, taxpayers which would be interested in APAs are very large 
corporations which would be audited on a regular basis, with their pricing 
methodology then being examined in any event. The difference in the 
examination conducted of their transfer pricing would be one of timing 
rather than extent. As well, it has not been demonstrated that APAs will be 
of interest solely or principally to such taxpayers. Indeed, there are some 
early indications that taxpayers, having experienced difficulty with tax 
administrations on transfer pricing issues and not wishing these difficulties 
to continue, are often interested in applying for an APA. There is then a 
serious danger of audit resources and expertise being diverted to these 
taxpayers and away from the investigation of less compliant taxpayers, 
where these resources could be better deployed in reducing the risk of losing 
tax revenue. The balance of compliance resources may be particularly 
difficult to achieve since an APA programme tends to require highly 
experienced and often specialised staff. Requests for APAs may be 
concentrated in particular areas or sectors, e.g. global trading, and this can 
overstretch the specialist resources already allocated to those areas by the 
authorities. Tax administrations require time to train experts in specialist 
fields in order to meet unforeseeable demands from taxpayers for APAs in 
those areas. 


4.164 In addition to the foregoing concerns, there are a number of 
possible pitfalls as described below that could arise if an APA program were 
improperly administered, and tax administrations who use APAs should 
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make strong efforts to eliminate the occurrence of these problems as APA 
practice evolves. 


4.165 For example, an APA might seek more detailed industry and 
taxpayer specific information than would be requested in a transfer pricing 
examination. In principle, this should not be the case and the documentation 
required for an APA should not be more onerous than for an examination, 
except for the fact that in an APA the tax administration will need to have 
details of predictions and the basis for those predictions, which may not be 
central issues in a transfer pricing examination that focuses on completed 
transactions. In fact, an APA should seek to limit the documentation, as 
discussed above, and focus the documentation more closely on the issues in 
light of the taxpayer’s business practices. Tax administrations need to 
recognise that: 


a) Publicly available information on competitors and comparables is 
limited; 


b) Not all taxpayers have the capacity to undertake in-depth market 
analyses; and, 


c) Only parent companies may be knowledgeable about group pricing 
policies. 


4.166 Another possible concern is that an APA may allow the tax 
administration to make a closer study of the transactions at issue than would 
occur in the context of a transfer pricing examination, depending on the 
facts and circumstances. The taxpayer must provide detailed information 
relating to its transfer pricing and satisfy any other requirements imposed for 
the verification of compliance with the terms and conditions of the APA. At 
the same time, the taxpayer is not sheltered from normal and routine 
examinations by the tax administration on other issues. An APA also does 
not shelter a taxpayer from examination of its transfer pricing activities. The 
taxpayer may still have to establish that it has complied in good faith with 
the terms and conditions of the APA, that the material representations in the 
APA remain valid, that the supporting data used in applying the 
methodology were correct, that the critical assumptions underlying the APA 
are still valid and are applied consistently, and that the methodology is 
applied consistently. Tax administrations should, therefore, seek to ensure 
that APA procedures are not unnecessarily cumbersome and that they do not 
make more demand of taxpayers than are strictly required by the scope of 
the APA application. 


4.167 Problems could also develop if tax administrations misuse 
information obtained in an APA in their examination practices. If the 
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taxpayer withdraws from its APA request or if the taxpayer’s application is 
rejected after consideration of all of the facts, any nonfactual information 
provided by the taxpayer in connection with the APA request, such as 
settlement offers, reasoning, opinions, and judgments, cannot be treated as 
relevant in any respect to the examination. In addition, the fact that a 
taxpayer has applied unsuccessfully for an APA should not be taken into 
account by the tax administration in determining whether to commence an 
examination of that taxpayer. 


4.168 Tax administrations also should ensure the confidentiality of trade 
secrets and other sensitive information and documentation submitted to 
them in the course of an APA proceeding. Therefore, domestic rules against 
disclosure should be applied. In a bilateral APA the confidentiality 
requirements on treaty partners would apply, thereby preventing public 
disclosure of confidential data. 


4.169 An APA program cannot be used by all taxpayers because the 
procedure can be expensive and time-consuming and small taxpayers 
generally may not be able to afford it. This is especially true if independent 
experts are involved. APAs may therefore only assist in resolving mainly 
large transfer pricing cases. In addition, the resource implications of an APA 
program may limit the number of requests a tax administration can entertain. 
In evaluating APAs, tax administrations can alleviate these potential 
problems by ensuring that the level of inquiry is adjusted to the size of the 
international transactions involved. 


F.5  Recommendations 


F.5.1 In general 
4.170 Since the Guidelines were published in their original version in 
1995, a significant number of OECD member countries have acquired 
experience with APAs. Those countries which do have some experience 
seem to be satisfied so far, so that it can be expected that under the 
appropriate circumstances the experience with APAs will continue to 
expand. The success of APA programs will depend on the care taken in 
determining the proper degree of specificity for the arrangement based on 
critical assumptions, the proper administration of the program, and the 
presence of adequate safeguards to avoid the pitfalls described above, in 
addition to the flexibility and openness with which all parties approach the 
process. 


4.171 There are some continuing issues regarding the form and scope of 
APAs that require greater experience for full resolution and agreement 
among member countries, such as the question of unilateral APAs. The 
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Committee on Fiscal Affairs intends to monitor carefully any expanded use 
of APAs and to promote greater consistency in practice among those 
countries that choose to use them. 


F.5.2 Coverage of an arrangement 
4.172 When considering the scope of an APA, taxpayers and tax 
administrations need to pay close attention to the reliability of any 
predictions so as to exclude unreliable predictions. In general, great care 
must be taken if the APA goes beyond the methodology, its application, and 
critical assumptions. See paragraphs 4.134-4.139. 


F.5.3 Unilateral versus bilateral (multilateral) arrangements 
4.173 Wherever possible, an APA should be concluded on a bilateral or 
multilateral basis between competent authorities through the mutual 
agreement procedure of the relevant treaty. A bilateral APA carries less risk 
of taxpayers feeling compelled to enter into an APA or to accept a non-
arm’s-length agreement in order to avoid expensive and prolonged enquiries 
and possible penalties. A bilateral APA also significantly reduces the chance 
of any profits either escaping tax altogether or being doubly taxed, 
Moreover, concluding an APA through the mutual agreement procedure 
may be the only form that can be adopted by a tax administration which 
lacks domestic legislation to conclude binding agreements directly with the 
taxpayer. 


F.5.4 Equitable access to APAs for all taxpayers 
4.174 As discussed above, the nature of APA proceedings may de facto 
limit their accessibility to large taxpayers. The restriction of APAs to large 
taxpayers may raise questions of equality and uniformity, since taxpayers in 
identical situations should not be treated differently. A flexible allocation of 
examination resources may alleviate these concerns. Tax administrations 
also may need to consider the possibility of adopting a streamlined access 
for small taxpayers. Tax administrations should take care to adapt their 
levels of inquiry, in evaluating APAs, to the size of the international 
transactions involved. 


F.5.5 Developing working agreements between competent 
authorities and improved procedures 


4.175 Between those countries that use APAs, greater uniformity in 
APA practices could be beneficial to both tax administrations and taxpayers. 
Accordingly, the tax administrations of such countries may wish to consider 
working agreements with the competent authorities for the undertaking of 
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APAs. These agreements may set forth general guidelines and 
understandings for the reaching of mutual agreement in cases where a 
taxpayer has requested an APA involving transfer pricing issues. 


4.176 In addition, bilateral APAs with treaty partners should conform to 
certain requirements. For example, the same necessary and pertinent 
information should be made available to each tax administration at the same 
time, and the agreed upon methodology should be in accordance with the 
arm’s length principle. 


G.  Arbitration 


4.177 As trade and investment have taken on an increasingly 
international character, the tax disputes that, on occasion, arise from such 
activities have likewise become increasingly international. And more 
particularly, the disputes no longer involve simply controversy between a 
taxpayer and its tax administration but also concern disagreements between 
tax administrations themselves. In many of these situations, the MNE group 
is primarily a stakeholder and the real parties in interest are the governments 
involved. Although traditionally problems of double taxation have been 
resolved through the mutual agreement procedure, relief is not guaranteed if 
the tax administrations, after consultation, cannot reach an agreement on 
their own and if there is no mechanism, such as an arbitration clause similar 
to the one of paragraph 5 of Article 25, to provide the possibility of a 
resolution. However, where a particular tax treaty contains an arbitration 
clause similar to the one of paragraph 5 of Article 25, this extension of the 
mutual agreement procedure makes a resolution of the case still possible by 
submitting one or more issues on which the competent authorities cannot 
reach an agreement to arbitration. 


4.178 In the 2008 update to the OECD Model Tax Convention, Article 
25 was supplemented with a new paragraph 5 which provides that, in the 
cases where the competent authorities are unable to reach an agreement 
within two years, the unresolved issues will, at the request of the person who 
presented the case, be solved through an arbitration process. This extension 
of the mutual agreement procedure ensures that where the competent 
authorities cannot reach an agreement on one or more issues that prevent the 
resolution of a case, a resolution of the case will still be possible by 
submitting those issues to arbitration. Arbitration under paragraph 5 of 
Article 25 is an integral part of the mutual agreement procedure and does 
not constitute an alternative route to solving tax treaty disputes between 
States. Paragraphs 63-85 of the Commentary on Article 25 provide guidance 
on the arbitration phase of the mutual agreement procedure. 
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4.179 The existence of an arbitration clause similar to paragraph 5 of 
Article 25 in a particular bilateral treaty should make the mutual agreement 
procedure itself more effective even in cases where resort to arbitration is 
not necessary. The very existence of this possibility should encourage 
greater use of the mutual agreement procedure since both governments and 
taxpayers will know at the outset that the time and effort put into the mutual 
agreement procedure will be likely to produce a satisfactory result. Further, 
governments will have an incentive to ensure that the mutual agreement 
procedure is conducted efficiently in order to avoid the necessity of 
subsequent supplemental procedures. 
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Chapter V 
 


Documentation 


A.  Introduction 


5.1 This chapter provides guidance for tax administrations to take into 
account in developing rules and/or procedures on documentation to be 
obtained from taxpayers in connection with a transfer pricing enquiry or risk 
assessment. It also provides guidance to assist taxpayers in identifying 
documentation that would be most helpful in showing that their transactions 
satisfy the arm’s length principle and hence in resolving transfer pricing 
issues and facilitating tax examinations. 


5.2 When Chapter V of these Guidelines was adopted in 1995, tax 
administrations and taxpayers had less experience in creating and using 
transfer pricing documentation. The previous language in Chapter V of the 
Guidelines put an emphasis on the need for reasonableness in the 
documentation process from the perspective of both taxpayers and tax 
administrations, as well as on the desire for a greater level of cooperation 
between tax administrations and taxpayers in addressing documentation 
issues in order to avoid excessive documentation compliance burdens while 
at the same time providing for adequate information to apply the arm’s 
length principle reliably. The previous language of Chapter V did not 
provide for a list of documents to be included in a transfer pricing 
documentation package nor did it provide clear guidance with respect to the 
link between the process for documenting transfer pricing, the 
administration of penalties and the burden of proof. 


5.3 Since then, many countries have adopted transfer pricing 
documentation rules and the proliferation of these requirements, combined 
with a dramatic increase in the volume and complexity of international intra-
group trade and the heightened scrutiny of transfer pricing issues by tax 
administrations, has resulted in a significant increase in compliance costs for 
taxpayers. Nevertheless tax administrations often find transfer pricing 
documentation to be less than fully informative and not adequate for their 
tax enforcement and risk assessment needs. 
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5.4 The following discussion identifies three objectives of transfer 
pricing documentation rules. The discussion also provides guidance for the 
development of such rules so that transfer pricing compliance is more 
straightforward and more consistent among countries, while at the same 
time providing tax administrations with more focused and useful 
information for transfer pricing risk assessments and audits. An important 
overarching consideration in developing such rules is to balance the 
usefulness of the data to tax administrations for transfer pricing risk 
assessment and other purposes with any increased compliance burdens 
placed on taxpayers. In this respect it is noted that clear and widely adopted 
documentation rules can reduce compliance costs which could otherwise 
arise in a transfer pricing dispute. 


B.  Objectives of transfer pricing documentation requirements 


5.5 Three objectives of transfer pricing documentation are: 


1. to ensure that taxpayers give appropriate consideration to transfer 
pricing requirements in establishing prices and other conditions for 
transactions between associated enterprises and in reporting the 
income derived from such transactions in their tax returns; 


2. to provide tax administrations with the information necessary to 
conduct an informed transfer pricing risk assessment; and 


3. to provide tax administrations with useful information to employ in 
conducting an appropriately thorough audit of the transfer pricing 
practices of entities subject to tax in their jurisdiction, although it 
may be necessary to supplement the documentation with additional 
information as the audit progresses. 


5.6 Each of these objectives should be considered in designing 
appropriate domestic transfer pricing documentation requirements. It is 
important that taxpayers be required to carefully evaluate, at or before the 
time of filing a tax return, their own compliance with the applicable transfer 
pricing rules. It is also important that tax administrations be able to access 
the information they need to conduct a transfer pricing risk assessment to 
make an informed decision about whether to perform an audit. In addition, it 
is important that tax administrations be able to access or demand, on a 
timely basis, all additional information necessary to conduct a 
comprehensive audit once the decision to conduct such an audit is made. 
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B.1. Taxpayer’s assessment of its compliance with the arm’s length 
principle 


5.7 By requiring taxpayers to articulate convincing, consistent and 
cogent transfer pricing positions, transfer pricing documentation can help to 
ensure that a culture of compliance is created. Well-prepared documentation 
will give tax administrations some assurance that the taxpayer has analysed 
the positions it reports on tax returns, has considered the available 
comparable data, and has reached consistent transfer pricing positions. 
Moreover, contemporaneous documentation requirements will help to 
ensure the integrity of the taxpayers’ positions and restrain taxpayers from 
developing justifications for their positions after the fact. 


5.8 This compliance objective may be supported in two important 
ways. First, tax administrations can require that transfer pricing 
documentation requirements be satisfied on a contemporaneous basis. This 
would mean that the documentation would be prepared at the time of the 
transaction, or in any event, no later than the time of completing and filing 
the tax return for the fiscal year in which the transaction takes place. The 
second way to encourage compliance is to establish transfer pricing penalty 
regimes in a manner intended to reward timely and accurate preparation of 
transfer pricing documentation and to create incentives for timely, careful 
consideration of the taxpayer’s transfer pricing positions. Filing 
requirements and penalty provisions related to documentation are discussed 
in greater detail in Section D below. 


5.9 While ideally taxpayers will use transfer pricing documentation as 
an opportunity to articulate a well thought-out basis for their transfer pricing 
policies, thereby meeting an important objective of such requirements, 
issues such as costs, time constraints, and competing demands for the 
attention of relevant personnel can sometimes undermine these objectives. It 
is therefore important for countries to keep documentation requirements 
reasonable and focused on material transactions in order to ensure mindful 
attention to the most important matters. 


B.2. Transfer pricing risk assessment 


5.10 Effective risk identification and assessment constitute an essential 
early stage in the process of selecting appropriate cases for transfer pricing 
audits or enquiries and in focusing such audits on the most important issues. 
Because tax administrations operate with limited resources, it is important 
for them to accurately evaluate, at the very outset of a possible audit, 
whether a taxpayer’s transfer pricing arrangements warrant in-depth review 
and a commitment of significant tax enforcement resources. Particularly 
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with regard to transfer pricing issues (which generally are complex and fact-
intensive), effective risk assessment becomes an essential prerequisite for a 
focused and resource-efficient audit. The OECD Handbook on Transfer 
Pricing Risk Assessment is a useful tool to consider in conducting such risk 
assessments. 


5.11 Proper assessment of transfer pricing risk by the tax 
administration requires access to sufficient, relevant and reliable information 
at an early stage. While there are many sources of relevant information, 
transfer pricing documentation is one critical source of such information. 


5.12 There is a variety of tools and sources of information used for 
identifying and evaluating transfer pricing risks of taxpayers and 
transactions, including transfer pricing forms (to be filed with the annual tax 
return), transfer pricing mandatory questionnaires focusing on particular 
areas of risk, general transfer pricing documentation requirements 
identifying the supporting evidence necessary to demonstrate the taxpayer’s 
compliance with the arm’s length principle, and cooperative discussions 
between tax administrations and taxpayers. Each of the tools and sources of 
information appears to respond to the same fundamental observation: there 
is a need for the tax administration to have ready access to relevant 
information at an early stage to enable an accurate and informed transfer 
pricing risk assessment. Assuring that a high quality transfer pricing risk 
assessment can be carried out efficiently and with the right kinds of reliable 
information should be one important consideration in designing transfer 
pricing documentation rules. 


B.3. Transfer pricing audit 


5.13 A third objective for transfer pricing documentation is to provide 
tax administrations with useful information to employ in conducting a 
thorough transfer pricing audit. Transfer pricing audit cases tend to be fact-
intensive. They often involve difficult evaluations of the comparability of 
several transactions and markets. They can require detailed consideration of 
financial, factual and other industry information. The availability of 
adequate information from a variety of sources during the audit is critical to 
facilitating a tax administration’s orderly examination of the taxpayer’s 
controlled transactions with associated enterprises and enforcement of the 
applicable transfer pricing rules. 


5.14 In situations where a proper transfer pricing risk assessment 
suggests that a thorough transfer pricing audit is warranted with regard to 
one or more issues, it is clearly the case that the tax administration must 
have the ability to obtain, within a reasonable period, all of the relevant 
documents and information in the taxpayer’s possession. This includes 
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information regarding the taxpayer’s operations and functions, relevant 
information on the operations, functions and financial results of associated 
enterprises with which the taxpayer has entered into controlled transactions, 
information regarding potential comparables, including internal 
comparables, and documents regarding the operations and financial results 
of potentially comparable uncontrolled transactions and unrelated parties. 
To the extent such information is included in the transfer pricing 
documentation, special information and document production procedures 
can potentially be avoided. It must be recognised, however, that it would be 
unduly burdensome and inefficient for transfer pricing documentation to 
attempt to anticipate all of the information that might possibly be required 
for a full audit. Accordingly, situations will inevitably arise when tax 
administrations wish to obtain information not included in the 
documentation package. Thus, a tax administration’s access to information 
should not be limited to, or by, the documentation package relied on in a 
transfer pricing risk assessment. Where a jurisdiction requires particular 
information to be kept for transfer pricing audit purposes, such requirements 
should balance the tax administration’s need for information and the 
compliance burdens on taxpayers. 


5.15 It may often be the case that the documents and other information 
required for a transfer pricing audit will be in the possession of members of 
the MNE group other than the local affiliate under examination. Often the 
necessary documents will be located outside the country whose tax 
administration is conducting the audit. It is therefore important that the tax 
administration is able to obtain directly or through information sharing, such 
as exchange of information mechanisms, information that extends beyond 
the country’s borders. 


C.  A three-tiered approach to transfer pricing documentation 


5.16 In order to achieve the objectives described in Section B, 
countries should adopt a standardised approach to transfer pricing 
documentation. This section describes a three-tiered structure consisting of 
(i) a master file containing standardised information relevant for all MNE 
group members; (ii) a local file referring specifically to material transactions 
of the local taxpayer; and (iii) a Country-by-Country Report containing 
certain information relating to the global allocation of the MNE’s income 
and taxes paid together with certain indicators of the location of economic 
activity within the MNE group. 


5.17 This approach to transfer pricing documentation will provide tax 
administrations with relevant and reliable information to perform an 
efficient and robust transfer pricing risk assessment analysis. It will also 
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provide a platform on which the information necessary for an audit can be 
developed and provide taxpayers with a means and an incentive to 
meaningfully consider and describe their compliance with the arm’s length 
principle in material transactions. 


C.1. Master file 


5.18 The master file should provide an overview of the MNE group 
business, including the nature of its global business operations, its overall 
transfer pricing policies, and its global allocation of income and economic 
activity in order to assist tax administrations in evaluating the presence of 
significant transfer pricing risk. In general, the master file is intended to 
provide a high-level overview in order to place the MNE group’s transfer 
pricing practices in their global economic, legal, financial and tax context. It 
is not intended to require exhaustive listings of minutiae (e.g. a listing of 
every patent owned by members of the MNE group) as this would be both 
unnecessarily burdensome and inconsistent with the objectives of the master 
file. In producing the master file, including lists of important agreements, 
intangibles and transactions, taxpayers should use prudent business 
judgment in determining the appropriate level of detail for the information 
supplied, keeping in mind the objective of the master file to provide tax 
administrations a high-level overview of the MNE’s global operations and 
policies. When the requirements of the master file can be fully satisfied by 
specific cross-references to other existing documents, such cross-references, 
together with copies of the relevant documents, should be deemed to satisfy 
the relevant requirement. For purposes of producing the master file, 
information is considered important if its omission would affect the 
reliability of the transfer pricing outcomes. 


5.19 The information required in the master file provides a “blueprint” 
of the MNE group and contains relevant information that can be grouped in 
five categories: a) the MNE group’s organisational structure; b) a 
description of the MNE’s business or businesses; c) the MNE’s intangibles; 
d) the MNE’s intercompany financial activities; and (e) the MNE’s financial 
and tax positions. 


5.20 Taxpayers should present the information in the master file for the 
MNE as a whole. However, organisation of the information presented by 
line of business is permitted where well justified by the facts, e.g. where the 
structure of the MNE group is such that some significant business lines 
operate largely independently or are recently acquired. Where line of 
business presentation is used, care should be taken to assure that centralised 
group functions and transactions between business lines are properly 
described in the master file. Even where line of business presentation is 
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selected, the entire master file consisting of all business lines should be 
available to each country in order to assure that an appropriate overview of 
the MNE group’s global business is provided. 


5.21 Annex I to Chapter V of these Guidelines sets out the information 
to be included in the master file. 


C.2. Local file 


5.22 In contrast to the master file, which provides a high-level 
overview as described in paragraph 5.18, the local file provides more 
detailed information relating to specific intercompany transactions. The 
information required in the local file supplements the master file and helps 
to meet the objective of assuring that the taxpayer has complied with the 
arm’s length principle in its material transfer pricing positions affecting a 
specific jurisdiction. The local file focuses on information relevant to the 
transfer pricing analysis related to transactions taking place between a local 
country affiliate and associated enterprises in different countries and which 
are material in the context of the local country’s tax system. Such 
information would include relevant financial information regarding those 
specific transactions, a comparability analysis, and the selection and 
application of the most appropriate transfer pricing method. Where a 
requirement of the local file can be fully satisfied by a specific cross-
reference to information contained in the master file, such a cross-reference 
should suffice. 


5.23 Annex II to Chapter V of these Guidelines sets out the items of 
information to be included in the local file. 


C.3. Country-by-Country Report 


5.24 The Country-by-Country Report requires aggregate tax 
jurisdiction-wide information relating to the global allocation of the income, 
the taxes paid, and certain indicators of the location of economic activity 
among tax jurisdictions in which the MNE group operates. The report also 
requires a listing of all the Constituent Entities for which financial 
information is reported, including the tax jurisdiction of incorporation, 
where different from the tax jurisdiction of residence, as well as the nature 
of the main business activities carried out by that Constituent Entity. 


5.25 The Country-by-Country Report will be helpful for high-level 
transfer pricing risk assessment purposes. It may also be used by tax 
administrations in evaluating other BEPS related risks and where 
appropriate for economic and statistical analysis. However, the information 
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in the Country-by-Country Report should not be used as a substitute for a 
detailed transfer pricing analysis of individual transactions and prices based 
on a full functional analysis and a full comparability analysis. The 
information in the Country-by-Country Report on its own does not 
constitute conclusive evidence that transfer prices are or are not appropriate. 
It should not be used by tax administrations to propose transfer pricing 
adjustments based on a global formulary apportionment of income. 


5.26 Annex III to Chapter V of these Guidelines contains a model 
template for the Country-by-Country Report together with its accompanying 
instructions. 


D.  Compliance issues 


D.1. Contemporaneous documentation 


5.27 Each taxpayer should endeavour to determine transfer prices for 
tax purposes in accordance with the arm’s length principle, based upon 
information reasonably available at the time of the transaction. Thus, a 
taxpayer ordinarily should give consideration to whether its transfer pricing 
is appropriate for tax purposes before the pricing is established and should 
confirm the arm’s length nature of its financial results at the time of filing its 
tax return. 


5.28 Taxpayers should not be expected to incur disproportionately high 
costs and burdens in producing documentation. Therefore, tax 
administrations should balance requests for documentation against the 
expected cost and administrative burden to the taxpayer of creating it. 
Where a taxpayer reasonably demonstrates, having regard to the principles 
of these Guidelines, that either no comparable data exists or that the cost of 
locating the comparable data would be disproportionately high relative to 
the amounts at issue, the taxpayer should not be required to incur costs in 
searching for such data. 


D.2. Time frame 


5.29 Practices regarding the timing of the preparation of the 
documentation differ among countries. Some countries require information 
to be finalised by the time the tax return is filed. Others require 
documentation to be in place by the time the audit commences. There is also 
a variety in practice regarding the amount of time given to taxpayers to 
respond to specific tax administration requests for documentation and other 
audit related information requests. These differences in the time 
requirements for providing information can add to taxpayers’ difficulties in 
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setting priorities and in providing the right information to the tax 
administrations at the right time. 


5.30 The best practice is to require that the local file be finalised no 
later than the due date for the filing of the tax return for the fiscal year in 
question. The master file should be reviewed and, if necessary, updated by 
the tax return due date for the ultimate parent of the MNE group. In 
countries pursuing policies of auditing transactions as they occur under co-
operative compliance programmes, it may be necessary for certain 
information to be provided in advance of the filing of the tax return. 


5.31 With regard to the Country-by-Country Report, it is recognised 
that in some instances final statutory financial statements and other financial 
information that may be relevant for the country-by-country data described 
in Annex III may not be finalised until after the due date for tax returns in 
some countries for a given fiscal year. Under the given circumstances, the 
date for completion of the Country-by-Country Report described in 
Annex III to Chapter V of these Guidelines may be extended to one year 
following the last day of the fiscal year of the ultimate parent of the MNE 
group. 


D.3. Materiality 


5.32 Not all transactions that occur between associated enterprises are 
sufficiently material to require full documentation in the local file. Tax 
administrations have an interest in seeing the most important information 
while at the same time they also have an interest in seeing that MNEs are 
not so overwhelmed with compliance demands that they fail to consider and 
document the most important items. Thus, individual country transfer 
pricing documentation requirements based on Annex II to Chapter V of 
these Guidelines should include specific materiality thresholds that take into 
account the size and the nature of the local economy, the importance of the 
MNE group in that economy, and the size and nature of local operating 
entities, in addition to the overall size and nature of the MNE group. 
Measures of materiality may be considered in relative terms 
(e.g. transactions not exceeding a percentage of revenue or a percentage of 
cost measure) or in absolute amount terms (e.g. transactions not exceeding a 
certain fixed amount). Individual countries should establish their own 
materiality standards for local file purposes, based on local conditions. The 
materiality standards should be objective standards that are commonly 
understood and accepted in commercial practice. See paragraph 5.18 for the 
materiality standards applicable in completing the master file. 


5.33 A number of countries have introduced in their transfer pricing 
documentation rules simplification measures which exempt small and 
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medium-sized enterprises (SMEs) from transfer pricing documentation 
requirements or limit the information required to be provided by such 
enterprises. In order not to impose on taxpayers costs and burdens 
disproportionate to the circumstances, it is recommended to not require 
SMEs to produce the amount of documentation that might be expected from 
larger enterprises. However, SMEs should be obliged to provide information 
and documents about their material cross-border transactions upon a specific 
request of the tax administration in the course of a tax examination or for 
transfer pricing risk assessment purposes. 


5.34 For purposes of Annex III to Chapter V of these Guidelines, the 
Country-by-Country Report should include all tax jurisdictions in which the 
MNE group has an entity resident for tax purposes, regardless of the size of 
business operations in that tax jurisdiction. 


D.4. Retention of documents 


5.35 Taxpayers should not be obliged to retain documents beyond a 
reasonable period consistent with the requirements of domestic law at either 
the parent company or local entity level. However, at times materials and 
information required in the documentation package (master file, local file 
and Country-by-Country Report) may be relevant to a transfer pricing 
enquiry for a subsequent year that is not time barred, for example where 
taxpayers voluntarily keep such records in relation to long-term contracts, or 
to determine whether comparability standards relating to the application of a 
transfer pricing method in that subsequent year are satisfied. Tax 
administrations should bear in mind the difficulties in locating documents 
for prior years and should restrict such requests to instances where they have 
good reason in connection with the transaction under examination for 
reviewing the documents in question. 


5.36 Because the tax administration’s ultimate interest would be 
satisfied if the necessary documents were submitted in a timely manner 
when requested by the tax administration in the course of an examination, 
the way that documentation is stored – whether in paper, electronic form, or 
in any other system – should be at the discretion of the taxpayer provided 
that relevant information can promptly be made available to the tax 
administration in the form specified by the local country rules and practices. 


D.5. Frequency of documentation updates 


5.37 It is recommended that transfer pricing documentation be 
periodically reviewed in order to determine whether functional and 
economic analyses are still accurate and relevant and to confirm the validity 
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of the applied transfer pricing methodology. In general, the master file, the 
local file and the Country-by-Country Report should be reviewed and 
updated annually. It is recognised, however, that in many situations business 
descriptions, functional analyses, and descriptions of comparables may not 
change significantly from year to year. 


5.38 In order to simplify compliance burdens on taxpayers, tax 
administrations may determine, as long as the operating conditions remain 
unchanged, that the searches in databases for comparables supporting part of 
the local file be updated every three years rather than annually. Financial 
data for the comparables should nonetheless be updated every year in order 
to apply the arm’s length principle reliably. 


D.6. Language 


5.39 The necessity of providing documentation in local language may 
constitute a complicating factor with respect to transfer pricing compliance 
to the extent that substantial time and cost may be involved in translating 
documents. The language in which transfer pricing documentation should be 
submitted should be established under local laws. Countries are encouraged 
to permit filing of transfer pricing documentation in commonly used 
languages where it will not compromise the usefulness of the documents. 
Where tax administrations believe that translation of documents is 
necessary, they should make specific requests for translation and provide 
sufficient time to make such translation as comfortable a burden as possible. 


D.7. Penalties 


5.40 Many countries have adopted documentation-related penalties to 
ensure efficient operation of transfer pricing documentation requirements. 
They are designed to make non-compliance more costly than compliance. 
Penalty regimes are governed by the laws of each individual country. 
Country practices with regard to transfer pricing documentation-related 
penalties vary widely. The existence of different local country penalty 
regimes may influence the quality of taxpayers’ compliance so that 
taxpayers could be driven to favour one country over another in their 
compliance practices. 


5.41 Documentation-related penalties imposed for failure to comply 
with transfer pricing documentation requirements or failure to timely submit 
required information are usually civil (or administrative) monetary penalties. 
These documentation-related penalties are based on a fixed amount that may 
be assessed for each document missing or for each fiscal year under review, 
or calculated as a percentage of the related tax understatement ultimately 
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determined, a percentage of the related adjustment to the income, or as a 
percentage of the amount of the cross-border transactions not documented. 


5.42 Care should be taken not to impose a documentation-related 
penalty on a taxpayer for failing to submit data to which the MNE group did 
not have access. However, a decision not to impose documentation-related 
penalties does not mean that adjustments cannot be made to income where 
prices are not consistent with the arm’s length principle. The fact that 
positions are fully documented does not necessarily mean that the taxpayer’s 
positions are correct. Moreover, an assertion by a local entity that other 
group members are responsible for transfer pricing compliance is not a 
sufficient reason for that entity to fail to provide required documentation, 
nor should such an assertion prevent the imposition of documentation-
related penalties for failure to comply with documentation rules where the 
necessary information is not forthcoming. 


5.43 Another way for countries to encourage taxpayers to fulfil transfer 
pricing documentation requirements is by designing compliance incentives 
such as penalty protection or a shift in the burden of proof. Where the 
documentation meets the requirements and is timely submitted, the taxpayer 
could be exempted from tax penalties or subject to a lower penalty rate if a 
transfer pricing adjustment is made and sustained, notwithstanding the 
provision of documentation. In some jurisdictions where the taxpayer bears 
the burden of proof regarding transfer pricing matters, a shift of the burden 
of proof to the tax administration’s side where adequate documentation is 
provided on a timely basis offers another measure that could be used to 
create an incentive for transfer pricing documentation compliance. 


D.8. Confidentiality 


5.44 Tax administrations should take all reasonable steps to ensure that 
there is no public disclosure of confidential information (trade secrets, 
scientific secrets, etc.) and other commercially sensitive information 
contained in the documentation package (master file, local file and Country-
by-Country Report). Tax administrations should also assure taxpayers that 
the information presented in transfer pricing documentation will remain 
confidential. In cases where disclosure is required in public court 
proceedings or judicial decisions, every effort should be made to ensure that 
confidentiality is maintained and that information is disclosed only to the 
extent needed. 


5.45 The OECD Guide Keeping It Safe (2012) on the protection of 
confidentiality of information exchanged for tax purposes provides guidance 
on the rules and practices that must be in place to ensure the confidentiality 
of tax information exchanged under exchange of information instruments. 
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D.9. Other issues 


5.46 The requirement to use the most reliable information will usually, 
but not always, require the use of local comparables over the use of regional 
comparables where such local comparables are reasonably available. The 
use of regional comparables in transfer pricing documentation prepared for 
countries in the same geographic region in situations where appropriate local 
comparables are available will not, in some cases, comport with the 
obligation to rely on the most reliable information. While the simplification 
benefits of limiting the number of comparable searches a company is 
required to undertake are obvious, and materiality and compliance costs are 
relevant factors to consider, a desire for simplifying compliance processes 
should not go so far as to undermine compliance with the requirement to use 
the most reliable available information. See paragraphs 1.112-1.113 on 
market differences and multi-country analyses for further detail of when 
local comparables are to be preferred. 


5.47 It is not recommended, particularly at the stage of transfer pricing 
risk assessment, to require that the transfer pricing documentation should be 
certified by an outside auditor or other third party. Similarly, mandatory use 
of consulting firms to prepare transfer pricing documentation is not 
recommended. 


E.  Implementation 


5.48 It is essential that the guidance in this chapter, and in particular 
the Country-by-Country Report, be implemented effectively and 
consistently. Therefore, countries participating in the OECD/G20 Base 
Erosion and Profit Shifting (BEPS) Project have developed the following 
guidance on implementation of transfer pricing documentation and Country-
by-Country Reporting. 


E.1. Master file and local file 


5.49 It is recommended that the master file and local file elements of 
the transfer pricing documentation standard be implemented through local 
country legislation or administrative procedures and that the master file and 
local file be filed directly with the tax administrations in each relevant 
jurisdiction as required by those administrations. Countries participating in 
the OECD/G20 BEPS Project agree that with regard to the local file and the 
master file confidentiality and consistent use of the standards contained in 
Annex I and Annex II to Chapter V of these Guidelines should be taken into 
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account when introducing these elements in local country legislation or 
administrative procedures. 


E.2. Country-by-Country Report 


E.2.1. Timing: When should the Country-by-Country Reporting 
requirement start? 


5.50 It is recommended that the first Country-by-Country Reports be 
required to be filed for MNE fiscal years beginning on or after 1 January 
2016. However, it is acknowledged that some jurisdictions may need time to 
follow their particular domestic legislative process in order to make 
necessary adjustments to the law. In order to assist countries in preparing 
timely legislation, model legislation requiring ultimate parent entities of 
MNE groups to file the Country-by-Country Report in their jurisdiction of 
residence has been developed (see Annex IV to Chapter V of these 
Guidelines). Jurisdictions will be able to adapt this model legislation to their 
own legal systems. Given the recommendation in paragraph 31 that MNEs 
be allowed one year from the close of the fiscal year to which the Country-
by-Country Report relates to prepare and file the Country-by-Country 
Report, this recommendation means that the first Country-by-Country 
Reports would be filed by 31 December 2017. For MNEs with a fiscal year 
ending on a date other than 31 December, the first Country-by-Country 
Reports would be required to be filed later in 2018, twelve months after the 
close of the relevant MNE fiscal year, and would report on the MNE group’s 
first fiscal year beginning after 1 January 2016. It follows from this 
recommendation that the countries participating in the OECD/G20 BEPS 
Project agree that they will not require filing of a Country-by-Country 
Report based on the new template for MNE fiscal years beginning prior to 1 
January 2016. The MNE fiscal year relates to the consolidated reporting 
period for financial statement purposes and not to taxable years or to the 
financial reporting periods of individual subsidiaries. 


E.2.2. Which MNE groups should be required to file the 
Country-by-Country Report? 


5.51 It is recommended that all MNE groups be required to file the 
Country-by-Country Report each year except as follows. 


5.52 There would be an exemption from the general filing requirement 
for MNE groups with annual consolidated group revenue in the immediately 
preceding fiscal year of less than EUR 750 million or a near equivalent 
amount in domestic currency as of January 2015. Thus, for example, if an 
MNE that keeps its financial accounts on a calendar year basis has 
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EUR 625 million in consolidated group revenue for its 2015 calendar year, it 
would not be required to file the Country-by-Country Report in any country 
with respect to its fiscal year ending 31 December 2016. 


5.53 It is believed that the exemption described in paragraph 52, which 
provides a threshold of EUR 750 million, will exclude approximately 85 to 
90% of MNE groups from the requirement to file the Country-by-Country 
Report, but that the Country-by-Country Report will nevertheless be filed by 
MNE groups controlling approximately 90% of corporate revenues. The 
prescribed exemption threshold therefore represents an appropriate 
balancing of reporting burden and benefit to tax administrations. 


5.54 It is the intention of the countries participating in the OECD/G20 
BEPS Project to reconsider the appropriateness of the applicable revenue 
threshold described in the preceding paragraph in connection with their 2020 
review of implementation of the new standard, including whether additional 
or different data should be reported. 


5.55 It is considered that no exemptions from filing the Country-by-
Country Report should be adopted apart from the exemptions outlined in 
this section. In particular, no special industry exemptions should be 
provided, no general exemption for investment funds should be provided, 
and no exemption for non-corporate entities or non-public corporate entities 
should be provided. Notwithstanding this conclusion, countries participating 
in the OECD/G20 BEPS Project agree that MNE groups with income 
derived from international transportation or transportation in inland 
waterways that is covered by treaty provisions that are specific to such 
income and under which the taxing rights on such income are allocated 
exclusively to one jurisdiction, should include the information required by 
the country-by-country template with respect to such income only against 
the name of the jurisdiction to which the relevant treaty provisions allocate 
these taxing rights. 


E.2.3. Necessary conditions underpinning the obtaining and the use of 
the Country-by-Country Report 


5.56 Countries participating in the OECD/G20 BEPS Project agree to 
the following conditions underpinning the obtaining and the use of the 
Country-by-Country Report. 


Confidentiality 


5.57 Jurisdictions should have in place and enforce legal protections of 
the confidentiality of the reported information. Such protections would 
preserve the confidentiality of the Country-by-Country Report to an extent 
at least equivalent to the protections that would apply if such information 
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were delivered to the country under the provisions of the Multilateral 
Convention on Mutual Administrative Assistance in Tax Matters, a Tax 
Information Exchange Agreement (TIEA) or a tax treaty that meets the 
internationally agreed standard of information upon request as reviewed by 
the Global Forum on Transparency and Exchange of Information for Tax 
Purposes. Such protections include limitation of the use of information, rules 
on the persons to whom the information may be disclosed, ordre public, etc. 


Consistency 
5.58 Jurisdictions should use their best efforts to adopt a legal 
requirement that MNE groups’ ultimate parent entities resident in their 
jurisdiction prepare and file the Country-by-Country Report, unless 
exempted as set out in paragraph 5.52. Jurisdictions should utilise the 
standard template contained in Annex III of Chapter V of these Guidelines. 
Stated otherwise, under this condition no jurisdiction will require that the 
Country-by-Country Report contain either additional information not 
contained in Annex III, nor will it fail to require reporting of information 
included in Annex III. 


Appropriate Use 
5.59 Jurisdictions should use appropriately the information in the 
Country-by-Country Report template in accordance with paragraph 5.25. In 
particular, jurisdictions will commit to use the Country-by-Country Report 
for assessing high-level transfer pricing risk. Jurisdictions may also use the 
Country-by-Country Report for assessing other BEPS-related risks. 
Jurisdictions should not propose adjustments to the income of any taxpayer 
on the basis of an income allocation formula based on the data from the 
Country-by-Country Report. They will further commit that if such 
adjustments based on Country-by-Country Report data are made by the local 
tax administration of the jurisdiction, the jurisdiction’s competent authority 
will promptly concede the adjustment in any relevant competent authority 
proceeding. This does not imply, however, that jurisdictions would be 
prevented from using the Country-by-Country Report data as a basis for 
making further enquiries into the MNE’s transfer pricing arrangements or 
into other tax matters in the course of a tax audit.1 


                                                        
1  Access to a mutual agreement procedure (MAP) will be available when the 


government-to-government exchange of the Country-by-Country Reports is 
based on bilateral treaties. In cases where the international agreements on 
which the government-to-government exchanges of the Country-by-Country 
Reports are based do not contain provisions providing access to MAP, 
countries commit to introducing in the competent authority agreement to be 
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E.2.4. The framework for government-to-government mechanisms to 
exchange Country-by-Country Reports and implementation 
package 


E.2.4.1. Framework 
5.60 Jurisdictions should require in a timely manner Country-by-
Country Reporting from ultimate parent entities of MNE groups resident in 
their country and referred to in Section E.2.2 and exchange this information 
on an automatic basis with the jurisdictions in which the MNE group 
operates and which fulfil the conditions listed in Section E.2.3. In case a 
jurisdiction fails to provide information to a jurisdiction fulfilling the 
conditions listed in Section E.2.3, because (a) it has not required Country-
by-Country Reporting from the ultimate parent entity of such MNE groups, 
(b) no competent authority agreement has been agreed in a timely manner 
under the current international agreements of the jurisdiction for the 
exchange of the Country-by-Country Reports or (c) it has been established 
that there is a failure to exchange the information in practice with a 
jurisdiction after agreeing with that jurisdiction to do so, a secondary 
mechanism would be accepted as appropriate, through local filing or 
through filing of the Country-by-Country Reports by a designated member 
of the MNE group acting in place of the ultimate parent entity and automatic 
exchange of these reports by its country of tax residence. 


E.2.4.2. Implementation Package 
5.61 Countries participating in the OECD/G20 BEPS Project have 
therefore developed an implementation package for government-to-
government exchange of Country-by-Country Reports contained in 
Annex IV to Chapter V of these Guidelines. 
More specifically: 


• Model legislation requiring the ultimate parent entity of an MNE 
group to file the Country-by-Country Report in its jurisdiction of 
residence has been developed. Jurisdictions will be able to adapt this 
model legislation to their own legal systems, where changes to 
current legislation are required. Key elements of secondary 
mechanisms have also been developed. 


                                                                                                                                               
developed a mechanism for competent authority procedures to discuss with 
the aim of resolving cases of undesirable economic outcomes, including if 
such cases arise for individual businesses. 
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• Implementing arrangements for the automatic exchange of the 
Country-by-Country Reports under international agreements have 
been developed, incorporating the conditions set out in Section E.2.3. 
Such implementing arrangements include competent authority 
agreements (CAAs) based on existing international agreements (the 
Multilateral Convention on Mutual Administrative Assistance in Tax 
Matters, bilateral tax treaties and TIEAs) and inspired by the existing 
models developed by the OECD working with G20 countries for the 
automatic exchange of financial account information. 


5.62 Participating jurisdictions endeavour to introduce as necessary 
domestic legislation in a timely manner. They are also encouraged to expand 
the coverage of their international agreements for exchange of information. 
The implementation of the package will be monitored on an ongoing basis. 
The outcomes of this monitoring will be taken into consideration in the 2020 
review. 
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Chapter VI 
 


Special Considerations for Intangibles  


6.1 Under Article 9 of the OECD Model Tax Convention, where the 
conditions made or imposed in the use or transfer of intangibles between 
two associated enterprises differ from those that would be made between 
independent enterprises, then any profits that would, but for those 
conditions, have accrued to one of the enterprises, but, by reason of those 
conditions, have not so accrued, may be included in the profits of that 
enterprise and taxed accordingly. 


6.2 The purpose of this Chapter VI is to provide guidance specially 
tailored to determining arm’s length conditions for transactions that involve 
the use or transfer of intangibles. Article 9 of the OECD Model Tax 
Convention is concerned with the conditions of transactions between 
associated enterprises, not with assigning particular labels to such 
transactions. Consequently, the key consideration is whether a transaction 
conveys economic value from one associated enterprise to another, whether 
that benefit derives from tangible property, intangibles, services or other 
items or activities. An item or activity can convey economic value 
notwithstanding the fact that it may not be specifically addressed in 
Chapter VI. To the extent that an item or activity conveys economic value, it 
should be taken into account in the determination of arm’s length prices 
whether or not it constitutes an intangible within the meaning of 
paragraph 6.6. 


6.3 The principles of Chapters I - III of these Guidelines apply equally 
to transactions involving intangibles and those transactions which do not. 
Under those principles, as is the case with other transfer pricing matters, the 
analysis of cases involving the use or transfer of intangibles should begin 
with a thorough identification of the commercial or financial relations 
between the associated enterprises and the conditions and economically 
relevant circumstances attaching to those relations in order that the actual 
transaction involving the use or transfer of intangibles is accurately 
delineated. The functional analysis should identify the functions performed, 
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assets used, and risks assumed1 by each relevant member of the MNE group. 
In cases involving the use or transfer of intangibles, it is especially 
important to ground the functional analysis on an understanding of the 
MNE’s global business and the manner in which intangibles are used by the 
MNE to add or create value across the entire supply chain. Where necessary, 
the analysis should consider, within the framework of Section D.2 of 
Chapter I, whether independent parties would have entered into the 
arrangement and if so, the conditions that would have been agreed. 


6.4 In order to determine arm’s length conditions for the use or 
transfer of intangibles it is important to perform a functional and 
comparability analysis in accordance with Section D.1 of Chapter I, based 
on identifying the intangibles and associated risks in contractual 
arrangements and then supplementing the analysis through examination of 
the actual conduct of the parties based on the functions performed, assets 
used, and risks assumed, including control of important functions and 
economically significant risks. Accordingly the next section, Section A, 
provides guidance on identifying intangibles. Section B examines legal 
ownership and other contractual terms, together with guidance on the 
evaluation of the conduct of the parties based on functions, assets and risks. 
Section C outlines some typical scenarios involving intangibles, and 
Section D provides guidance on determining arm’s length conditions 
including the application of pricing methods and valuation techniques, and 
provides an approach to determining arm’s length conditions for a specific 
category of hard-to-value intangibles. Examples illustrating the guidance are 
contained in the Annex to this chapter. 


A.  Identifying intangibles 


A.1. In general 


6.5 Difficulties can arise in a transfer pricing analysis as a result of 
definitions of the term intangible that are either too narrow or too broad. If 
an overly narrow definition of the term intangible is applied, either 
taxpayers or governments may argue that certain items fall outside the 
definition and may therefore be transferred or used without separate 
compensation, even though such use or transfer would give rise to 


                                                        
1  The assumption of risks refers to the outcome of the determination of which 


associated enterprise assumes a specific risk under the guidance provided in 
Section D.1.2.1 of Chapter I, taking into account control over risk and 
financial capacity to assume the risk. Contractual assumption of risk refers 
to the allocation of risk in contracts between the parties. 
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compensation in transactions between independent enterprises. If too broad 
a definition is applied, either taxpayers or governments may argue that the 
use or transfer of an item in transactions between associated enterprises 
should require compensation in circumstances where no such compensation 
would be provided in transactions between independent enterprises. 


6.6 In these Guidelines, therefore, the word “intangible” is intended to 
address something which is not a physical asset or a financial asset,2 which 
is capable of being owned or controlled for use in commercial activities, and 
whose use or transfer would be compensated had it occurred in a transaction 
between independent parties in comparable circumstances. Rather than 
focusing on accounting or legal definitions, the thrust of a transfer pricing 
analysis in a case involving intangibles should be the determination of the 
conditions that would be agreed upon between independent parties for a 
comparable transaction. 


6.7 Intangibles that are important to consider for transfer pricing 
purposes are not always recognised as intangible assets for accounting 
purposes. For example, costs associated with developing intangibles 
internally through expenditures such as research and development and 
advertising are sometimes expensed rather than capitalised for accounting 
purposes and the intangibles resulting from such expenditures therefore are 
not always reflected on the balance sheet. Such intangibles may nevertheless 
be used to generate significant economic value and may need to be 
considered for transfer pricing purposes. Furthermore, the enhancement to 
value that may arise from the complementary nature of a collection of 
intangibles when exploited together is not always reflected on the balance 
sheet. Accordingly, whether an item should be considered to be an 
intangible for transfer pricing purposes under Article 9 of the OECD Model 
Tax Convention can be informed by its characterisation for accounting 
purposes, but will not be determined by such characterisation only. 
Furthermore, the determination that an item should be regarded as an 
intangible for transfer pricing purposes does not determine or follow from 
its characterisation for general tax purposes, as, for example, an expense or 
an amortisable asset. 


6.8 The availability and extent of legal, contractual, or other forms of 
protection may affect the value of an item and the returns that should be 


                                                        
2  As used in this paragraph, a financial asset is any asset that is cash, an 


equity instrument, a contractual right or obligation to receive cash or 
another financial asset or to exchange financial assets or liabilities, or a 
derivative. Examples include bonds, bank deposits, stocks, shares, forward 
contracts, futures contracts, and swaps. 
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attributed to it. The existence of such protection is not, however, a necessary 
condition for an item to be characterised as an intangible for transfer pricing 
purposes. Similarly, while some intangibles may be identified separately and 
transferred on a segregated basis, other intangibles may be transferred only 
in combination with other business assets. Therefore, separate transferability 
is not a necessary condition for an item to be characterised as an intangible 
for transfer pricing purposes. 


6.9 It is important to distinguish intangibles from market conditions or 
local market circumstances. Features of a local market, such as the level of 
disposable income of households in that market or the size or relative 
competitiveness of the market are not capable of being owned or controlled. 
While in some circumstances they may affect the determination of an arm’s 
length price for a particular transaction and should be taken into account in a 
comparability analysis, they are not intangibles for the purposes of 
Chapter VI. See Section D.6 of Chapter I. 


6.10 The identification of an item as an intangible is separate and 
distinct from the process for determining the price for the use or transfer of 
the item under the facts and circumstances of a given case. Depending on 
the industry sector and other facts specific to a particular case, exploitation 
of intangibles can account for either a large or small part of the MNE’s 
value creation. It should be emphasised that not all intangibles deserve 
compensation separate from the required payment for goods or services in 
all circumstances, and not all intangibles give rise to premium returns in all 
circumstances. For example, consider a situation in which an enterprise 
performs a service using non-unique know-how, where other comparable 
service providers have comparable know-how. In that case, even though 
know-how constitutes an intangible, it may be determined under the facts 
and circumstances that the know-how does not justify allocating a premium 
return to the enterprise, over and above normal returns earned by 
comparable independent providers of similar services that use comparable 
non-unique know-how. See Section D.1.3 of Chapter I. See also 
paragraph 6.17 for a definition of “unique” intangibles. 


6.11 Care should be taken in determining whether or when an 
intangible exists and whether an intangible has been used or transferred. For 
example, not all research and development expenditures produce or enhance 
an intangible, and not all marketing activities result in the creation or 
enhancement of an intangible. 


6.12 In a transfer pricing analysis of a matter involving intangibles, it is 
important to identify the relevant intangibles with specificity. The functional 
analysis should identify the relevant intangibles at issue, the manner in 
which they contribute to the creation of value in the transactions under 
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review, the important functions performed and specific risks assumed in 
connection with the development, enhancement, maintenance, protection 
and exploitation of the intangibles and the manner in which they interact 
with other intangibles, with tangible assets and with business operations to 
create value. While it may be appropriate to aggregate intangibles for the 
purpose of determining arm’s length conditions for the use or transfer of the 
intangibles in certain cases, it is not sufficient to suggest that vaguely 
specified or undifferentiated intangibles have an effect on arm’s length 
prices or other conditions. A thorough functional analysis, including an 
analysis of the importance of identified relevant intangibles in the MNE’s 
global business, should support the determination of arm’s length 
conditions. 


A.2. Relevance of this chapter for other tax purposes 


6.13 The guidance contained in this chapter is intended to address 
transfer pricing matters exclusively. It is not intended to have relevance for 
other tax purposes. For example, the Commentary on Article 12 of the 
OECD Model Tax Convention contains a detailed discussion of the 
definition of royalties under that Article (paragraphs 8 to 19). The Article 12 
definition of “royalties” is not intended to provide any guidance on whether, 
and if so at what price, the use or transfer of intangibles would be 
remunerated between independent parties. It is therefore not relevant for 
transfer pricing purposes. Moreover, the manner in which a transaction is 
characterised for transfer pricing purposes has no relevance to the question 
of whether a particular payment constitutes a royalty or may be subjected to 
withholding tax under Article 12. The concept of intangibles for transfer 
pricing purposes and the definition of royalties for purposes of Article 12 of 
the OECD Model Tax Convention are two different notions that do not need 
to be aligned. It may occur that a payment made between associated 
enterprises may be regarded as not constituting a royalty for purposes of 
Article 12, and nevertheless be treated for transfer pricing purposes as a 
payment to which the principles of this chapter may apply. Examples could 
include certain payments related to goodwill or ongoing concern value. It 
may also occur that a payment properly treated as a royalty under Article 12 
of a relevant Treaty may not be made in remuneration for intangibles for 
purposes of this chapter. Examples could include certain payments for 
technical services. Similarly, the guidance in this chapter is not intended to 
have relevance for customs purposes. 


6.14 The guidance in this chapter is also not relevant to recognition of 
income, capitalisation of intangible development costs, amortisation, or 
similar matters. Thus, for example, a country may choose not to impose tax 
on the transfer of particular types of intangibles under specified 
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circumstances. Similarly, a country may not permit amortisation of the cost 
of certain acquired items that would be considered intangibles under the 
definitions in this chapter and whose transfer may be subjected to tax at the 
time of the transfer in the transferor’s country. It is recognised that 
inconsistencies between individual country laws regarding such matters can 
sometimes give rise to either double taxation or double non-taxation. 


A.3. Categories of intangibles 


6.15 In discussions of transfer pricing issues related to intangibles, it is 
sometimes the case that various categories of intangibles are described and 
labels applied. Distinctions are sometimes made between trade intangibles 
and marketing intangibles, between “soft” intangibles and “hard” 
intangibles, between routine and non-routine intangibles, and between other 
classes and categories of intangibles. The approach contained in this chapter 
for determining arm’s length prices in cases involving intangibles does not 
turn on these categorisations. Accordingly, no attempt is made in these 
Guidelines to delineate with precision various classes or categories of 
intangibles or to prescribe outcomes that turn on such categories. 


6.16 Certain categories of intangibles are, however, commonly referred 
to in discussions of transfer pricing matters. To facilitate discussions, 
definitions of two such commonly used terms, “marketing intangibles” and 
“trade intangibles” are contained in the Glossary and referred to from time 
to time in the discussion in these Guidelines. It should be emphasised that 
generic references to marketing or trade intangibles do not relieve taxpayers 
or tax administrations from their obligation in a transfer pricing analysis to 
identify relevant intangibles with specificity, nor does the use of those terms 
suggest that a different approach should be applied in determining arm’s 
length conditions for transactions that involve either marketing intangibles 
or trade intangibles. 


6.17 In certain instances these Guidelines refer to “unique and 
valuable” intangibles. “Unique and valuable” intangibles are those 
intangibles (i) that are not comparable to intangibles used by or available to 
parties to potentially comparable transactions, and (ii) whose use in business 
operations (e.g. manufacturing, provision of services, marketing, sales or 
administration) is expected to yield greater future economic benefits than 
would be expected in the absence of the intangible. 


A.4. Illustrations 


6.18 This section provides illustrations of items often considered in 
transfer pricing analyses involving intangibles. The illustrations are intended 







CHAPTER VI: INTANGIBLES – 253 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


to clarify the provisions of Section A.1., but this listing should not be used 
as a substitute for a detailed analysis. The illustrations are not intended to be 
comprehensive or to provide a complete listing of items that may or may not 
constitute intangibles. Numerous items not included in this listing of 
illustrations may be intangibles for transfer pricing purposes. The 
illustrations in this section should be adapted to the specific legal and 
regulatory environment that prevails in each country. Furthermore, the 
illustrations in this section should be considered and evaluated in the context 
of the comparability analysis (including the functional analysis) of the 
controlled transaction with the objective of better understanding how 
specific intangibles and items not treated as intangibles contribute to the 
creation of value in the context of the MNE’s global business. It should be 
emphasised that a generic reference to an item included in the list of 
illustrations does not relieve taxpayers or tax administrations from their 
obligation in a transfer pricing analysis to identify relevant intangibles with 
specificity based on the guidance of Section A.1. 


A.4.1. Patents 
6.19 A patent is a legal instrument that grants an exclusive right to its 
owner to use a given invention for a limited period of time within a specific 
geography. A patent may relate to a physical object or to a process. 
Patentable inventions are often developed through risky and costly research 
and development activities. In some circumstances, however, small research 
and development expenditures can lead to highly valuable patentable 
inventions. The developer of a patent may try to recover its development 
costs (and earn a return) through the sale of products covered by the patent, 
by licensing others to use the patented invention, or by an outright sale of 
the patent. The exclusivity granted by a patent may, under some 
circumstances, allow the patent owner to earn premium returns from the use 
of its invention. In other cases, a patented invention may provide cost 
advantages to the owner that are not available to competitors. In still other 
situations, patents may not provide a significant commercial advantage. 
Patents are intangibles within the meaning of Section A.1. 


A.4.2. Know-how and trade secrets 
6.20 Know-how and trade secrets are proprietary information or 
knowledge that assist or improve a commercial activity, but that are not 
registered for protection in the manner of a patent or trademark. Know-how 
and trade secrets generally consist of undisclosed information of an 
industrial, commercial or scientific nature arising from previous experience, 
which has practical application in the operation of an enterprise. Know-how 
and trade secrets may relate to manufacturing, marketing, research and 
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development, or any other commercial activity. The value of know-how and 
trade secrets is often dependent on the ability of the enterprise to preserve 
the confidentiality of the know-how or trade secret. In certain industries the 
disclosure of information necessary to obtain patent protection could assist 
competitors in developing alternative solutions. Accordingly, an enterprise 
may, for sound business reasons, choose not to register patentable know-
how, which may nonetheless contribute substantially to the success of the 
enterprise. The confidential nature of know-how and trade secrets may be 
protected to some degree by (i) unfair competition or similar laws, 
(ii) employment contracts, and (iii) economic and technological barriers to 
competition. Know-how and trade secrets are intangibles within the meaning 
of Section A.1. 


A.4.3. Trademarks, trade names and brands 
6.21 A trademark is a unique name, symbol, logo or picture that the 
owner may use to distinguish its products and services from those of other 
entities. Proprietary rights in trademarks are often confirmed through a 
registration system. The registered owner of a trademark may exclude others 
from using the trademark in a manner that would create confusion in the 
marketplace. A trademark registration may continue indefinitely if the 
trademark is continuously used and the registration appropriately renewed. 
Trademarks may be established for goods or services, and may apply to a 
single product or service, or to a line of products or services. Trademarks are 
perhaps most familiar at the consumer market level, but they are likely to be 
encountered at all market levels. Trademarks are intangibles within the 
meaning of Section A.1. 


6.22 A trade name (often but not always the name of an enterprise) 
may have the same force of market penetration as a trademark and may 
indeed be registered in some specific form as a trademark. The trade names 
of certain MNEs may be readily recognised, and may be used in marketing a 
variety of goods and services. Trade names are intangibles within the 
meaning of Section A.1. 


6.23 The term “brand” is sometimes used interchangeably with the 
terms “trademark” and “trade name.” In other contexts a brand is thought of 
as a trademark or trade name imbued with social and commercial 
significance. A brand may, in fact, represent a combination of intangibles 
and/or other items, including among others, trademarks, trade names, 
customer relationships, reputational characteristics, and goodwill. It may 
sometimes be difficult or impossible to segregate or separately transfer the 
various items contributing to brand value. A brand may consist of a single 
intangible, or a collection of intangibles, within the meaning of Section A.1. 







CHAPTER VI: INTANGIBLES – 255 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


A.4.4. Rights under contracts and government licences 
6.24 Government licences and concessions may be important to a 
particular business and can cover a wide range of business relationships. 
They may include, among others, a government grant of rights to exploit 
specific natural resources or public goods (e.g. a licence of bandwidth 
spectrum), or to carry on a specific business activity. Government licences 
and concessions are intangibles within the meaning of Section A.1. 
However, government licences and concessions should be distinguished 
from company registration obligations that are preconditions for doing 
business in a particular jurisdiction. Such obligations are not intangibles 
within the meaning of Section A.1. 


6.25 Rights under contracts may also be important to a particular 
business and can cover a wide range of business relationships. They may 
include, among others, contracts with suppliers and key customers, and 
agreements to make available the services of one or more employees. Rights 
under contracts are intangibles within the meaning of Section A.1. 


A.4.5. Licences and similar limited rights in intangibles 
6.26 Limited rights in intangibles are commonly transferred by means 
of a licence or other similar contractual arrangement, whether written, oral 
or implied. Such licensed rights may be limited as to field of use, term of 
use, geography or in other ways. Such limited rights in intangibles are 
themselves intangibles within the meaning of Section A.1. 


A.4.6. Goodwill and ongoing concern value 
6.27 Depending on the context, the term goodwill can be used to refer 
to a number of different concepts. In some accounting and business 
valuation contexts, goodwill reflects the difference between the aggregate 
value of an operating business and the sum of the values of all separately 
identifiable tangible and intangible assets. Alternatively, goodwill is 
sometimes described as a representation of the future economic benefits 
associated with business assets that are not individually identified and 
separately recognised. In still other contexts goodwill is referred to as the 
expectation of future trade from existing customers. The term ongoing 
concern value is sometimes referred to as the value of the assembled assets 
of an operating business over and above the sum of the separate values of 
the individual assets. It is generally recognised that goodwill and ongoing 
concern value cannot be segregated or transferred separately from other 
business assets. See paragraphs 9.68-9.70 for a discussion of the related 
notion of a transfer of all of the elements of an ongoing concern in 
connection with a business restructuring. 
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6.28 It is not necessary for purposes of this chapter to establish a 
precise definition of goodwill or ongoing concern value for transfer pricing 
purposes or to define when goodwill or ongoing concern value may or may 
not constitute an intangible. It is important to recognise, however, that an 
important and monetarily significant part of the compensation paid between 
independent enterprises when some or all of the assets of an operating 
business are transferred may represent compensation for something referred 
to in one or another of the alternative descriptions of goodwill or ongoing 
concern value. When similar transactions occur between associated 
enterprises, such value should be taken into account in determining an arm’s 
length price for the transaction. When the reputational value sometimes 
referred to by the term goodwill is transferred to or shared with an 
associated enterprise in connection with a transfer or licence of a trademark 
or other intangible that reputational value should be taken into account in 
determining appropriate compensation. If features of a business such as a 
reputation for producing high quality products or providing high quality 
service allow that business to charge higher prices for goods or services than 
an entity lacking such reputation, and such features might be characterised 
as goodwill or ongoing concern value under one or another definition of 
such terms, such features should be taken into account in establishing arm’s 
length prices for sales of goods or the provision of services between 
associated enterprises whether or not they are characterised as goodwill. In 
other words, labelling a contribution of value from one party to another as 
goodwill or ongoing concern value does not render such contribution non-
compensable. See paragraph 6.2. 


6.29 The requirement that goodwill and ongoing concern value be 
taken into account in pricing transactions in no way implies that the residual 
measures of goodwill derived for some specific accounting or business 
valuation purposes are necessarily appropriate measures of the price that 
would be paid for the transferred business or licence rights, together with 
their associated goodwill and ongoing concern value, by independent 
parties. Accounting and business valuation measures of goodwill and 
ongoing concern value do not, as a general rule, correspond to the arm’s 
length price of transferred goodwill or ongoing concern value in a transfer 
pricing analysis. Depending on the facts and circumstances, however, 
accounting valuations and the information supporting such valuations can 
provide a useful starting point in conducting a transfer pricing analysis. The 
absence of a single precise definition of goodwill makes it essential for 
taxpayers and tax administrations to describe specifically relevant 
intangibles in connection with a transfer pricing analysis, and to consider 
whether independent enterprises would provide compensation for such 
intangibles in comparable circumstances. 
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A.4.7. Group synergies 
6.30 In some circumstances group synergies contribute to the level of 
income earned by an MNE group. Such group synergies can take many 
different forms including streamlined management, elimination of costly 
duplication of effort, integrated systems, purchasing or borrowing power, 
etc. Such features may have an effect on the determination of arm’s length 
conditions for controlled transactions and should be addressed for transfer 
pricing purposes as comparability factors. As they are not owned or 
controlled by an enterprise, they are not intangibles within the meaning of 
Section A.1. See Section D.8 of Chapter I for a discussion of the transfer 
pricing treatment of group synergies. 


A.4.8. Market specific characteristics 
6.31 Specific characteristics of a given market may affect the arm’s 
length conditions of transactions in that market. For example, the high 
purchasing power of households in a particular market may affect the prices 
paid for certain luxury consumer goods. Similarly, low prevailing labour 
costs, proximity to markets, favourable weather conditions and the like may 
affect the prices paid for specific goods and services in a particular market. 
Such market specific characteristics are not capable, however, of being 
owned or controlled, and are therefore not intangibles within the meaning of 
Section A.1., and should be taken into account in a transfer pricing analysis 
through the required comparability analysis. See Section D.6 of Chapter I 
for guidance regarding the transfer pricing treatment of market specific 
characteristics. 


B.  Ownership of intangibles and transactions involving the 
development, enhancement, maintenance, protection and 
exploitation of intangibles 


6.32 In transfer pricing cases involving intangibles, the determination 
of the entity or entities within an MNE group which are ultimately entitled 
to share in the returns derived by the group from exploiting intangibles is 
crucial.3 A related issue is which entity or entities within the group should 
ultimately bear the costs, investments and other burdens associated with the 
development, enhancement, maintenance, protection and exploitation of 
intangibles. Although the legal owner of an intangible may receive the 


                                                        
3 As used herein, exploitation of an intangible includes both the transfer of 


the intangible or rights in the intangible and the use of the intangible in 
commercial operations. 
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proceeds from exploitation of the intangible, other members of the legal 
owner’s MNE group may have performed functions, used assets,4 or 
assumed risks that are expected to contribute to the value of the intangible. 
Members of the MNE group performing such functions, using such assets, 
and assuming such risks must be compensated for their contributions under 
the arm’s length principle. This Section B confirms that the ultimate 
allocation of the returns derived by the MNE group from the exploitation of 
intangibles, and the ultimate allocation of costs and other burdens related to 
intangibles among members of the MNE group, is accomplished by 
compensating members of the MNE group for functions performed, assets 
used, and risks assumed in the development, enhancement, maintenance, 
protection and exploitation of intangibles according to the principles 
described in Chapters I - III. 


6.33 Applying the provisions of Chapters I - III to address these 
questions can be highly challenging for a number of reasons. Depending on 
the facts of any given case involving intangibles the following factors, 
among others, can create challenges: 


i) A lack of comparability between the intangible related transactions 
undertaken between associated enterprises and those transactions that 
can be identified between independent enterprises; 


ii) A lack of comparability between the intangibles in question; 


iii) The ownership and/or use of different intangibles by different 
associated enterprises within the MNE group; 


iv) The difficulty of isolating the impact of any particular intangible on 
the MNE group’s income; 


v) The fact that various members of an MNE group may perform 
activities relating to the development, enhancement, maintenance, 
protection and exploitation of an intangible, often in a way and with 
a level of integration that is not observed between independent 
enterprises; 


vi) The fact that contributions of various members of the MNE group to 
intangible value may take place in years different than the years in 
which any associated returns are realised; and 


                                                        
4 As used in this Section B, the use of assets includes the contribution of 


funding and/or capital to the development, enhancement, maintenance, 
protection or exploitation of intangibles. See paragraph 6.59. 
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vii) The fact that taxpayer structures may be based on contractual terms 
between associated enterprises that separate ownership, the 
assumption of risk, and/or funding of investments in intangibles from 
performance of important functions, control over risk, and decisions 
related to investment in ways that are not observed in transactions 
between independent enterprises and that may contribute to base 
erosion and profit shifting. 


Notwithstanding these potential challenges, applying the arm’s length 
principle and the provisions of Chapters I - III within an established 
framework can, in most cases, yield an appropriate allocation of the returns 
derived by the MNE group from the exploitation of intangibles. 


6.34 The framework for analysing transactions involving intangibles 
between associated enterprises requires taking the following steps, 
consistent with the guidance for identifying the commercial or financial 
relations provided in Section D.1 of Chapter I: 


i) Identify the intangibles used or transferred in the transaction with 
specificity and the specific, economically significant risks associated 
with the development, enhancement, maintenance, protection, and 
exploitation of the intangibles; 


ii) Identify the full contractual arrangements, with special emphasis on 
determining legal ownership of intangibles based on the terms and 
conditions of legal arrangements, including relevant registrations, 
licence agreements, other relevant contracts, and other indicia of 
legal ownership, and the contractual rights and obligations, including 
contractual assumption of risks in the relations between the 
associated enterprises; 


iii) Identify the parties performing functions (including specifically the 
important functions described in paragraph 6.56), using assets, and 
managing risks related to developing, enhancing, maintaining, 
protecting, and exploiting the intangibles by means of the functional 
analysis, and in particular which parties control any outsourced 
functions, and control specific, economically significant risks; 


iv) Confirm the consistency between the terms of the relevant 
contractual arrangements and the conduct of the parties, and 
determine whether the party assuming economically significant risks 
under step 4 (i) of paragraph 1.60, controls the risks and has the 
financial capacity to assume the risks relating to the development, 
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enhancement, maintenance, protection, and exploitation of the 
intangibles; 


v) Delineate the actual controlled transactions related to the 
development, enhancement, maintenance, protection, and 
exploitation of intangibles in light of the legal ownership of the 
intangibles, the other relevant contractual relations under relevant 
registrations and contracts, and the conduct of the parties, including 
their relevant contributions of functions, assets and risks, taking into 
account the framework for analysing and allocating risk under 
Section D.1.2.1 of Chapter I; 


vi) Where possible, determine arm’s length prices for these transactions 
consistent with each party’s contributions of functions performed, 
assets used, and risks assumed, unless the guidance in Section D.2 of 
Chapter I applies. 


B.1. Intangible ownership and contractual terms relating to 
intangibles 


6.35 Legal rights and contractual arrangements form the starting point 
for any transfer pricing analysis of transactions involving intangibles. The 
terms of a transaction may be found in written contracts, public records such 
as patent or trademark registrations, or in correspondence and/or other 
communications among the parties. Contracts may describe the roles, 
responsibilities and rights of associated enterprises with respect to 
intangibles. They may describe which entity or entities provide funding, 
undertake research and development, maintain and protect intangibles, and 
perform functions necessary to exploit the intangibles, such as 
manufacturing, marketing and distribution. They may describe how receipts 
and expenses of the MNE associated with intangibles are to be allocated and 
may specify the form and amount of payment to all members of the group 
for their contributions. The prices and other conditions contained in such 
contracts may or may not be consistent with the arm’s length principle. 


6.36 Where no written terms exist, or where the facts of the case, 
including the conduct of the parties, differ from the written terms of any 
agreement between them or supplement these written terms, the actual 
transaction must be deduced from the facts as established, including the 
conduct of the parties (see Section D.1.1 of Chapter I). It is, therefore, good 
practice for associated enterprises to document their decisions and intentions 
regarding the allocation of significant rights in intangibles. Documentation 
of such decisions and intentions, including written agreements, should 
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generally be in place at or before the time that associated enterprises enter 
into transactions leading to the development, enhancement, maintenance, 
protection, or exploitation of intangibles. 


6.37 The right to use some types of intangibles may be protected under 
specific intellectual property laws and registration systems. Patents, 
trademarks and copyrights are examples of such intangibles. Generally, the 
registered legal owner of such intangibles has the exclusive legal and 
commercial right to use the intangible, as well as the right to prevent others 
from using or otherwise infringing the intangible. These rights may be 
granted for a specific geographic area and/or for a specific period of time. 


6.38 There are also intangibles that are not protectable under specific 
intellectual property registration systems, but that are protected against 
unauthorised appropriation or imitation under unfair competition legislation 
or other enforceable laws, or by contract. Trade dress, trade secrets, and 
know-how may fall under this category of intangibles. 


6.39 The extent and nature of the available protection under applicable 
law may vary from country to country, as may the conditions on which such 
protection is provided. Such differences can arise either from differences in 
substantive intellectual property law between countries, or from practical 
differences in local enforcement of such laws. For example, the availability 
of legal protection for some intangibles may be subject to conditions such as 
continued commercial use of the intangible or timely renewal of 
registrations. This means that in some circumstances or jurisdictions, the 
degree of protection for an intangible may be extremely limited either 
legally or in practice. 


6.40 The legal owner will be considered to be the owner of the 
intangible for transfer pricing purposes. If no legal owner of the intangible is 
identified under applicable law or governing contracts, then the member of 
the MNE group that, based on the facts and circumstances, controls 
decisions concerning the exploitation of the intangible and has the practical 
capacity to restrict others from using the intangible will be considered the 
legal owner of the intangible for transfer pricing purposes. 


6.41 In identifying the legal owner of intangibles, an intangible and any 
licence relating to that intangible are considered to be different intangibles 
for transfer pricing purposes, each having a different owner. See 
paragraph 6.26. For example, Company A, the legal owner of a trademark, 
may provide an exclusive licence to Company B to manufacture, market, 
and sell goods using the trademark. One intangible, the trademark, is legally 
owned by Company A. Another intangible, the licence to use the trademark 
in connection with manufacturing, marketing and distribution of 
trademarked products, is legally owned by Company B. Depending on the 
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facts and circumstances, marketing activities undertaken by Company B 
pursuant to its licence may potentially affect the value of the underlying 
intangible legally owned by Company A, the value of Company B’s licence, 
or both. 


6.42 While determining legal ownership and contractual arrangements 
is an important first step in the analysis, these determinations are separate 
and distinct from the question of remuneration under the arm’s length 
principle. For transfer pricing purposes, legal ownership of intangibles, by 
itself, does not confer any right ultimately to retain returns derived by the 
MNE group from exploiting the intangible, even though such returns may 
initially accrue to the legal owner as a result of its legal or contractual right 
to exploit the intangible. The return ultimately retained by or attributed to 
the legal owner depends upon the functions it performs, the assets it uses, 
and the risks it assumes, and upon the contributions made by other MNE 
group members through their functions performed, assets used, and risks 
assumed. For example, in the case of an internally developed intangible, if 
the legal owner performs no relevant functions, uses no relevant assets, and 
assumes no relevant risks, but acts solely as a title holding entity, the legal 
owner will not ultimately be entitled to any portion of the return derived by 
the MNE group from the exploitation of the intangible other than arm’s 
length compensation, if any, for holding title. 


6.43 Legal ownership and contractual relationships serve simply as 
reference points for identifying and analysing controlled transactions 
relating to the intangible and for determining the appropriate remuneration 
to members of a controlled group with respect to those transactions. 
Identification of legal ownership, combined with the identification and 
compensation of relevant functions performed, assets used, and risks 
assumed by all contributing members, provides the analytical framework for 
identifying arm’s length prices and other conditions for transactions 
involving intangibles. As with any other type of transaction, the analysis 
must take into account all of the relevant facts and circumstances present in 
a particular case and price determinations must reflect the realistic 
alternatives of the relevant group members. The principles of this paragraph 
are illustrated by Examples 1 to 6 in the Annex to Chapter VI. 


6.44 Because the actual outcomes and manner in which risks associated 
with the development or acquisition of an intangible will play out over time 
are not known with certainty at the time members of the MNE group make 
decisions regarding intangibles, it is important to distinguish between 
(a) anticipated (or ex ante) remuneration, which refers to the future income 
expected to be derived by a member of the MNE group at the time of a 
transaction; and (b) actual (or ex post) remuneration, which refers to the 
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income actually earned by a member of the group through the exploitation 
of the intangible. 


6.45 The terms of the compensation that must be paid to members of 
the MNE group that contribute to the development, enhancement, 
maintenance, protection and exploitation of intangibles is generally 
determined on an ex ante basis. That is, it is determined at the time 
transactions are entered into and before risks associated with the intangible 
play out. The form of such compensation may be fixed or contingent. The 
actual (ex post) profit or loss of the business after compensating other 
members of the MNE group may differ from these anticipated profits 
depending on how the risks associated with the intangible or the other 
relevant risks related to the transaction or arrangement actually play out. The 
accurately delineated transaction, as determined under Section D.1 of 
Chapter I, will determine which associated entity assumes such risks and 
accordingly will bear the consequences (costs or additional returns) when 
the risks materialise in a different manner to what was anticipated (see 
Section B.2.4). 


6.46 An important question is how to determine the appropriate arm’s 
length remuneration to members of a group for their functions, assets, and 
risks within the framework established by the taxpayer’s contractual 
arrangements, the legal ownership of intangibles, and the conduct of the 
parties. Section B.2 discusses the application of the arm’s length principle to 
situations involving intangibles. It focuses on the functions, assets and risks 
related to the intangibles. Unless stated otherwise, references to arm’s length 
returns and arm’s length remuneration in Section B.2 refer to anticipated (ex 
ante) returns and remuneration. 


B.2. Functions, assets, and risks related to intangibles 


6.47 As stated above, a determination that a particular group member is 
the legal owner of intangibles does not, in and of itself, necessarily imply 
that the legal owner is entitled to any income generated by the business after 
compensating other members of the MNE group for their contributions in 
the form of functions performed, assets used, and risks assumed. 


6.48 In identifying arm’s length prices for transactions among 
associated enterprises, the contributions of members of the group related to 
the creation of intangible value should be considered and appropriately 
rewarded. The arm’s length principle and the principles of Chapters I - III 
require that all members of the group receive appropriate compensation for 
any functions they perform, assets they use, and risks they assume in 
connection with the development, enhancement, maintenance, protection, 
and exploitation of intangibles. It is therefore necessary to determine, by 
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means of a functional analysis, which member(s) perform and exercise 
control over development, enhancement, maintenance, protection, and 
exploitation functions, which member(s) provide funding and other assets, 
and which member(s) assume the various risks associated with the 
intangible. Of course, in each of these areas, this may or may not be the 
legal owner of the intangible. As noted in paragraph 6.133, it is also 
important in determining arm’s length compensation for functions 
performed, assets used, and risks assumed to consider comparability factors 
that may contribute to the creation of value or the generation of returns 
derived by the MNE group from the exploitation of intangibles in 
determining prices for relevant transactions. 


6.49 The relative importance of contributions to the creation of 
intangible value by members of the group in the form of functions 
performed, assets used and risks assumed will vary depending on the 
circumstances. For example, assume that a fully developed and currently 
exploitable intangible is purchased from a third party by a member of a 
group and exploited through manufacturing and distribution functions 
performed by other group members while being actively managed and 
controlled by the entity purchasing the intangible. It is assumed that this 
intangible would require no development, may require little or no 
maintenance or protection, and may have limited usefulness outside the area 
of exploitation intended at the time of the acquisition. There would be no 
development risk associated with the intangible, although there are risks 
associated with acquiring and exploiting the intangible. The key functions 
performed by the purchaser are those necessary to select the most 
appropriate intangible on the market, to analyse its potential benefits if used 
by the MNE group, and the decision to take on the risk-bearing opportunity 
through purchasing the intangible. The key asset used is the funding 
required to purchase the intangible. If the purchaser has the capacity and 
actually performs all the key functions described, including control of the 
risks associated with acquiring and exploiting the intangible, it may be 
reasonable to conclude that, after making arm’s length payment for the 
manufacturing and distribution functions of other associated enterprises, the 
owner would be entitled to retain or have attributed to it any income or loss 
derived from the post-acquisition exploitation of the intangible. While the 
application of Chapters I - III may be fairly straightforward in such a simple 
fact pattern, the analysis may be more difficult in situations in which: 


i) Intangibles are self-developed by a multinational group, especially 
when such intangibles are transferred between associated enterprises 
while still under development; 
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ii) Acquired or self-developed intangibles serve as a platform for further 
development; or 


iii) Other aspects, such as marketing or manufacturing are particularly 
important to value creation. 


The generally applicable guidance below is particularly relevant for, and is 
primarily concerned with, these more difficult cases. 


B.2.1. Performance and Control of Functions 
6.50 Under the principles of Chapters I - III, each member of the MNE 
group should receive arm’s length compensation for the functions it 
performs. In cases involving intangibles, this includes functions related to 
the development, enhancement, maintenance, protection, and exploitation of 
intangibles. The identity of the member or members of the group performing 
functions related to the development, enhancement, maintenance, protection, 
and exploitation of intangibles, therefore, is one of the key considerations in 
determining arm’s length conditions for controlled transactions. 


6.51 The need to ensure that all members of the MNE group are 
appropriately compensated for the functions they perform, the assets they 
contribute and the risks they assume implies that if the legal owner of 
intangibles is to be entitled ultimately to retain all of the returns derived 
from exploitation of the intangibles it must perform all of the functions, 
contribute all assets used and assume all risks related to the development, 
enhancement, maintenance, protection and exploitation of the intangible. 
This does not imply, however, that the associated enterprises constituting an 
MNE group must structure their operations regarding the development, 
enhancement, maintenance, protection or exploitation of intangibles in any 
particular way. It is not essential that the legal owner physically performs all 
of the functions related to the development, enhancement, maintenance, 
protection and exploitation of an intangible through its own personnel in 
order to be entitled ultimately to retain or be attributed a portion of the 
return derived by the MNE group from exploitation of the intangibles. In 
transactions between independent enterprises, certain functions are 
sometimes outsourced to other entities. A member of an MNE group that is 
the legal owner of intangibles could similarly outsource functions related to 
the development, enhancement, maintenance, protection or exploitation of 
intangibles to either independent enterprises or associated enterprises. 


6.52 Where associated enterprises other than the legal owner perform 
relevant functions that are anticipated to contribute to the value of the 
intangibles, they should be compensated on an arm’s length basis for the 
functions they perform under the principles set out in Chapters I - III. The 
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determination of arm’s length compensation for functional contributions 
should consider the availability of comparable uncontrolled transactions, the 
importance of the functions performed to the creation of intangible value, 
and the realistically available options of the parties. The specific 
considerations described in paragraphs 6.53 to 6.58 should also be taken into 
account. 


6.53 In outsourcing transactions between independent enterprises, it is 
usually the case that an entity performing functions on behalf of the legal 
owner of the intangible that relate to the development, enhancement, 
maintenance, protection, and exploitation of the intangible will operate 
under the control of such legal owner (as discussed in paragraph 1.65). 
Because of the nature of the relationships between associated enterprises 
that are members of an MNE group, however, it may be the case that 
outsourced functions performed by associated enterprises will be controlled 
by an entity other than the legal owner of the intangibles. In such cases, the 
legal owner of the intangible should also compensate the entity performing 
control functions related to the development, enhancement, maintenance, 
protection, and exploitation of intangibles on an arm’s length basis. In 
assessing what member of the MNE group in fact controls the performance 
of the relevant functions, principles apply analogous to those for 
determining control over risk in Section D.1.2.1 of Chapter I. Assessing the 
capacity of a particular entity to exert control and the actual performance of 
such control functions will be an important part of the analysis. 


6.54 If the legal owner neither controls nor performs the functions 
related to the development, enhancement, maintenance, protection or 
exploitation of the intangible, the legal owner would not be entitled to any 
ongoing benefit attributable to the outsourced functions. Depending on the 
facts, the arm’s length compensation required to be provided by the legal 
owner to other associated enterprises performing or controlling functions 
related to the development, enhancement, maintenance, protection, or 
exploitation of intangibles may comprise any share of the total return 
derived from exploitation of the intangibles. A legal owner not performing 
any relevant function relating to the development, enhancement, 
maintenance, protection or exploitation of the intangible will therefore not 
be entitled to any portion of such returns related to the performance or 
control of functions relating to the development, enhancement, maintenance, 
protection or exploitation of the intangible. It is entitled to an arm’s length 
compensation for any functions it actually performs, any assets it actually 
uses and risks it actually assumes. See Sections B.2.2 to B.2.3. In 
determining the functions it actually performs, assets it actually uses and the 
risks it actually assumes the guidance in Section D.1.2 of Chapter I is 
especially relevant. 
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6.55 The relative value of contributions to development, enhancement, 
maintenance, protection, and exploitation of intangibles varies depending on 
the particular facts of the case. The MNE group member(s) making the more 
significant contributions in a particular case should receive relatively greater 
remuneration. For example, a company that merely funds research and 
development should have a lower anticipated return than if it both funds and 
controls research and development. Other things being equal, a still higher 
anticipated return should be provided if the entity funds, controls, and 
physically performs the research and development. See also the discussion 
of funding in Section B.2.2. 


6.56 In considering the arm’s length compensation for functional 
contributions of various members of the MNE group, certain important 
functions will have special significance. The nature of these important 
functions in any specific case will depend on the facts and circumstances. 
For self-developed intangibles, or for self-developed or acquired intangibles 
that serve as a platform for further development activities, these more 
important functions may include, among others, design and control of 
research and marketing programmes, direction of and establishing priorities 
for creative undertakings including determining the course of “blue-sky” 
research, control over strategic decisions regarding intangible development 
programmes, and management and control of budgets. For any intangible 
(i.e. for either self-developed or acquired intangibles) other important 
functions may also include important decisions regarding defence and 
protection of intangibles, and ongoing quality control over functions 
performed by independent or associated enterprises that may have a material 
effect on the value of the intangible. Those important functions usually 
make a significant contribution to intangible value and, if those important 
functions are outsourced by the legal owner in transactions between 
associated enterprises, the performance of those functions should be 
compensated with an appropriate share of the returns derived by the MNE 
group from the exploitation of intangibles. 


6.57 Because it may be difficult to find comparable transactions 
involving the outsourcing of such important functions, it may be necessary 
to utilise transfer pricing methods not directly based on comparables, 
including transactional profit split methods and ex ante valuation techniques, 
to appropriately reward the performance of those important functions. 
Where the legal owner outsources most or all of such important functions to 
other group members, attribution to the legal owner of any material portion 
of the return derived from the exploitation of the intangibles after 
compensating other group members for their functions should be carefully 
considered taking into account the functions it actually performs, the assets 
it actually uses and the risks it actually assumes under the guidance in 
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Section D.1.2 of Chapter I. Examples 16 and 17 in the Annex to Chapter VI 
illustrate the principles contained in this paragraph. 


6.58 Because the important functions described in paragraph 6.56 are 
often instrumental in managing the different functions performed, assets 
used, and risks assumed that are key to the successful development, 
enhancement, maintenance, protection, or exploitation of intangibles, and 
are therefore essential to the creation of intangible value, it is necessary to 
carefully evaluate transactions between parties performing these important 
functions and other associated enterprises. In particular, the reliability of a 
one-sided transfer pricing method will be substantially reduced if the party 
or parties performing significant portions of the important functions are 
treated as the tested party or parties. See Example 6. 


B.2.2. Use of Assets 
6.59 Group members that use assets in the development, enhancement, 
maintenance, protection, and exploitation of an intangible should receive 
appropriate compensation for doing so. Such assets may include, without 
limitation, intangibles used in research, development or marketing 
(e.g. know-how, customer relationships, etc.), physical assets, or funding. 
One member of an MNE group may fund some or all of the development, 
enhancement, maintenance, and protection of an intangible, while one or 
more other members perform all of the relevant functions. When assessing 
the appropriate anticipated return to funding in such circumstances, it should 
be recognised that in arm’s length transactions, a party that provides 
funding, but does not control the risks or perform other functions associated 
with the funded activity or asset, generally does not receive anticipated 
returns equivalent to those received by an otherwise similarly-situated 
investor who also performs and controls important functions and controls 
important risks associated with the funded activity. The nature and amount 
of compensation attributable to an entity that bears intangible-related costs, 
without more, must be determined on the basis of all the relevant facts, and 
should be consistent with similar funding arrangements among independent 
entities where such arrangements can be identified. See the guidance in 
Section D.1.2.1.6 of Chapter I, and in particular Example 3 in 
paragraphs 1.85 and 1.103, which illustrate a situation where the party 
providing funding does not control the financial risk associated with the 
funding. 


6.60 Funding and risk-taking are integrally related in the sense that 
funding often coincides with the taking of certain risks (e.g. the funding 
party contractually assuming the risk of loss of its funds). The nature and 
extent of the risk assumed, however, will vary depending on the 
economically relevant characteristics of the transaction. The risk will, for 
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example, be lower when the party to which the funding is provided has a 
high creditworthiness, or when assets are pledged, or when the investment 
funded is low risk, compared with the risk where the creditworthiness is 
lower, or the funding is unsecured, or the investment being funded is high 
risk. Moreover, the larger the amount of the funds provided, the larger the 
potential impact of the risk on the provider of the funding. 


6.61 Under the principles of Section D.1.2 of Chapter I, the first step in 
a transfer pricing analysis in relation to risks is to identify the economically 
significant risks with specificity. When identifying risks in relation to an 
investment with specificity, it is important to distinguish between the 
financial risks that are linked to the funding provided for the investments 
and the operational risks that are linked to the operational activities for 
which the funding is used, such as for example the development risk when 
the funding is used for developing a new intangible. Where a party 
providing funding exercises control over the financial risk associated with 
the provision of funding, without the assumption of, including the control 
over, any other specific risk, it could generally only expect a risk-adjusted 
return on its funding. 


6.62 The contractual arrangements will generally determine the terms 
of the funding transaction, as clarified or supplemented by the economic 
characteristics of the transaction as reflected in the conduct of the parties.5 
The return that would generally be expected by the funder should equal an 
appropriate risk-adjusted return. Such return can be determined, for 
example, based on the cost of capital or the return of a realistic alternative 
investment with comparable economic characteristics. In determining an 
appropriate return for the funding activities, it is important to consider the 
financing options realistically available to the party receiving the funds. 
There may be a difference between the return expected by the funder on an 
ex ante basis and the actual return received on an ex post basis. For example, 
when the funder provides a loan for a fixed amount at a fixed interest rate, 
the difference between the actual and expected returns will reflect the risk 
playing out that the borrower cannot make some or all of the payments due. 


6.63 The extent and form of the activities that will be necessary to 
exercise control over the financial risk attached to the provision of funding 
will depend on the riskiness of the investment for the funder, taking into 


                                                        
5  Further guidance will be provided on the economically relevant 


characteristics for determining the arm’s length conditions for financial 
transactions, including when the funding is used for project finance, in 
particular investments in the development of intangibles. This work will be 
undertaken in 2016 and 2017. 
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account the amount of money at stake and the investment for which these 
funds are used. In accordance with the definition of control as reflected in 
paragraphs 1.65 and 1.66 of these Guidelines, exercising control over a 
specific financial risk requires the capability to make the relevant decisions 
related to the risk bearing opportunity, in this case the provision of the 
funding, together with the actual performance of these decision making 
functions. In addition, the party exercising control over the financial risk 
must perform the activities as indicated in paragraph 1.65 and 1.66 in 
relation to the day-to-day risk mitigation activities related to these risks 
when these are outsourced and related to any preparatory work necessary to 
facilitate its decision making, if it does not perform these activities itself. 


6.64 When funding is provided to a party for the development of an 
intangible, the relevant decisions relating to taking on, laying off or 
declining a risk bearing opportunity and the decisions on whether and how 
to respond to the risks associated with the opportunity, are the decisions 
related to the provision of funding and the conditions of the transaction. 
Depending on the facts and circumstances, such decisions may depend on an 
assessment of the creditworthiness of the party receiving the funds and an 
assessment of how the risks related to the development project may impact 
the expectations in relation to the returns on funding provided or additional 
funding required. The conditions underlying the provision of the funding 
may include the possibility to link funding decisions to key development 
decisions which will impact the funding return. For example, decisions may 
have to be made on whether to take the project to the next stage or to allow 
the investments in costly assets. The higher the development risk and the 
closer the financial risk is related to the development risk, the more the 
funder will need to have the capability to assess the progress of the 
development of the intangible and the consequences of this progress for 
achieving its expected funding return, and the more closely the funder may 
link the continued provision of funding to key operational developments that 
may impact its financial risk. The funder will need to have the capability to 
make the assessments regarding the continued provision of funding, and will 
need to actually make such assessments, which will then need to be taken 
into account by the funder in actually making the relevant decisions on the 
provision of funding. 


B.2.3. Assumption of Risks 
6.65 Particular types of risk that may have importance in a functional 
analysis relating to transactions involving intangibles include (i) risks 
related to development of intangibles, including the risk that costly research 
and development or marketing activities will prove to be unsuccessful, and 
taking into account the timing of the investment (for example, whether the 
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investment is made at an early stage, mid-way through the development 
process, or at a late stage will impact the level of the underlying investment 
risk); (ii) the risk of product obsolescence, including the possibility that 
technological advances of competitors will adversely affect the value of the 
intangibles; (iii) infringement risk, including the risk that defence of 
intangible rights or defence against other persons’ claims of infringement 
may prove to be time consuming, costly and/or unavailing; (iv) product 
liability and similar risks related to products and services based on the 
intangibles; and (v) exploitation risks, uncertainties in relation to the returns 
to be generated by the intangible. The existence and level of such risks will 
depend on the facts and circumstances of each individual case and the nature 
of the intangible in question. 


6.66 The identity of the member or members of the group assuming 
risks related to the development, enhancement, maintenance, protection, and 
exploitation of intangibles is an important consideration in determining 
prices for controlled transactions. The assumption of risk will determine 
which entity or entities will be responsible for the consequences if the risk 
materialises. The accurate delineation of the controlled transaction, based on 
the guidance in Section D.1 of Chapter I, may determine that the legal 
owner assumes risks or that, instead, other members of the group are 
assuming risks, and such members must be compensated for their 
contributions in that regard. 


6.67 In determining which member or members of the group assume 
risks related to intangibles, the principles of Section D.1.2 of Chapter I 
apply. In particular, steps 1 to 5 of the process to analyse risk in a controlled 
transaction as laid out in paragraph 1.60 should be followed in determining 
which party assumes risks related to the development, enhancement, 
maintenance, protection, and exploitation of intangibles. 


6.68 It is especially important to ensure that the group member(s) 
asserting entitlement to returns from assuming risk actually bear 
responsibility for the actions that need to be taken and the costs that may be 
incurred if the relevant risk materialises. If costs are borne or actions are 
undertaken by an associated enterprise other than the associated enterprise 
assuming the risk as determined under the framework for analysing risk 
reflected in paragraph 1.60 of these guidelines, then a transfer pricing 
adjustment should be made so that the costs are allocated to the party 
assuming the risk and the other associated enterprise is appropriately 
remunerated for any activities undertaken in connection with the 
materialisation of the risk. Example 7 in the Annex to Chapter VI illustrates 
this principle. 







272 – CHAPTER VI: INTANGIBLES 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


B.2.4. Actual, ex post returns 
6.69 It is quite common that actual (ex post) profitability is different 
than anticipated (ex ante) profitability. This may result from risks 
materialising in a different way to what was anticipated through the 
occurrence of unforeseeable developments. For example, it may happen that 
a competitive product is removed from the market, a natural disaster takes 
place in a key market, a key asset malfunctions for unforeseeable reasons, or 
that a breakthrough technological development by a competitor will have the 
effect of making products based on the intangible in question obsolete or 
less desirable. It may also happen that the financial projections, on which 
calculations of ex ante returns and compensation arrangements are based, 
properly took into account risks and the probability of reasonably 
foreseeable events occurring and that the differences between actual and 
anticipated profitability reflects the playing out of those risks. Finally, it 
may happen that financial projections, on which calculations of ex ante 
returns and compensation arrangements are based, did not adequately take 
into account the risks of different outcomes occurring and therefore led to an 
overestimation or an underestimation of the anticipated profits. The question 
arises in such circumstances whether, and if so, how the profits or losses 
should be shared among members of an MNE group that have contributed to 
the development, enhancement, maintenance, protection, and exploitation of 
the intangible in question. 


6.70 Resolution of this question requires a careful analysis of which 
entity or entities in the MNE group in fact assume the economically 
significant risks as identified when delineating the actual transaction (see 
Section D.1 of Chapter I). As this analytical framework indicates, the party 
actually assuming the economically significant risks may or may not be the 
associated enterprise contractually assuming these risks, such as the legal 
owner of the intangible, or may or may not be the funder of the investment. 
A party which is not allocated the risks that give rise to the deviation 
between the anticipated and actual outcomes under the principles of Sections 
D.1.2.1.4 to D.1.2.1.6 of Chapter I will not be entitled to the differences 
between actual and anticipated profits or required to bear losses that are 
caused by these differences if such risk materialises, unless these parties are 
performing the important functions as reflected in paragraph 6.56 or 
contributing to the control over the economically significant risks as 
established in paragraph 1.105, and it is determined that arm’s length 
remuneration of these functions would include a profit sharing element. In 
addition, consideration must be given to whether the ex ante remuneration 
paid to members of the MNE group for their functions performed, assets 
used, and risks assumed is, in fact, consistent with the arm’s length 
principle. Care should be taken to ascertain, for example, whether the group 
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in fact underestimated or overestimated anticipated profits, thereby giving 
rise to underpayments or overpayments (determined on an ex ante basis) to 
some group members for their contributions. Transactions for which 
valuation is highly uncertain at the time of the transaction are particularly 
susceptible to such under or overestimations of value. This is further 
discussed in Section D.4. 


B.2.5. Some implications from applying Sections B.1 and B.2 
6.71 If the legal owner of an intangible in substance: 


• performs and controls all of the functions (including the important 
functions described in paragraph 6.56) related to the development, 
enhancement, maintenance, protection and exploitation of the 
intangible; 


• provides all assets, including funding, necessary to the development, 
enhancement, maintenance, protection, and exploitation of the 
intangibles; and 


• assumes all of the risks related to the development, enhancement, 
maintenance, protection, and exploitation of the intangible, 


then it will be entitled to all of the anticipated, ex ante, returns derived from 
the MNE group’s exploitation of the intangible. To the extent that one or 
more members of the MNE group other than the legal owner performs 
functions, uses assets, or assumes risks related to the development, 
enhancement, maintenance, protection, and exploitation of the intangible, 
such associated enterprises must be compensated on an arm’s length basis 
for their contributions. This compensation may, depending on the facts and 
circumstances, constitute all or a substantial part of the return anticipated to 
be derived from the exploitation of the intangible. 


6.72 The entitlement of any member of the MNE group to profit or loss 
relating to differences between actual (ex post) and a proper estimation of 
anticipated (ex ante) profitability will depend on which entity or entities in 
the MNE group in fact assumes the risks as identified when delineating the 
actual transaction (see Section D.1 of Chapter I). It will also depend on the 
entity or entities which are performing the important functions as reflected 
in paragraph 6.56 or contributing to the control over the economically 
significant risks as established in paragraph 1.105, and for which it is 
determined that an arm’s length remuneration of these functions would 
include a profit sharing element. 
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B.3. Identifying and determining the prices and other conditions for 
the controlled transactions 


6.73 Undertaking the analysis described in Section D.1 of Chapter I, as 
supplemented by this Chapter, should facilitate a clear assessment of legal 
ownership, functions, assets and risks associated with intangibles, and an 
accurate identification of the transactions whose prices and other conditions 
require determination. In general, the transactions identified by the MNE 
group in the relevant registrations and contracts are those whose prices and 
other conditions are to be determined under the arm’s length principle. 
However, the analysis may reveal that transactions in addition to, or 
different from, the transactions described in the registrations and contracts 
actually occurred. Consistent with Section D.1 of Chapter I, the transactions 
(and the true terms thereof) to be analysed are those determined to have 
occurred consistent with the actual conduct of the parties and other relevant 
facts. 


6.74 Arm’s length prices and other conditions for transactions should 
be determined according to the guidance in Chapters I - III, taking into 
account the contributions to anticipated intangible value of functions 
performed, assets used, and risks assumed at the time such functions are 
performed, assets are used, or risks are assumed as discussed in this 
Section B of this chapter. Section D of this chapter provides supplemental 
guidance on transfer pricing methods and other matters applicable in 
determining arm’s length prices and other conditions for transactions 
involving intangibles. 


B.4. Application of the foregoing principles in specific fact patterns 


6.75 The principles set out in this Section B must be applied in a 
variety of situations involving the development, enhancement, maintenance, 
protection, and exploitation of intangibles. A key consideration in each case 
is that associated enterprises that contribute to the development, 
enhancement, maintenance, protection, or exploitation of intangibles legally 
owned by another member of the group must receive arm’s length 
compensation for the functions they perform, the risks they assume, and the 
assets they use. In evaluating whether associated enterprises that perform 
functions or assume risks related to the development, enhancement, 
maintenance, protection, and exploitation of intangibles have been 
compensated on an arm’s length basis, it is necessary to consider (i) the 
level and nature of the activity undertaken; and (ii) the amount and form of 
compensation paid. In assessing whether the compensation provided in the 
controlled transaction is consistent with the arm’s length principle, reference 
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should be made to the level and nature of activity of comparable 
uncontrolled entities performing similar functions, the compensation 
received by comparable uncontrolled entities performing similar functions, 
and the anticipated creation of intangible value by comparable uncontrolled 
entities performing similar functions. This section describes the application 
of these principles in commonly occurring fact patterns. 


B.4.1. Development and enhancement of marketing intangibles 
6.76 A common situation where these principles must be applied arises 
when an enterprise associated with the legal owner of trademarks performs 
marketing or sales functions that benefit the legal owner of the trademark, 
for example through a marketing arrangement or through a 
distribution/marketing arrangement. In such cases, it is necessary to 
determine how the marketer or distributor should be compensated for its 
activities. One important issue is whether the marketer/distributor should be 
compensated only for providing promotion and distribution services, or 
whether the marketer/distributor should also be compensated for enhancing 
the value of the trademarks and other marketing intangibles by virtue of its 
functions performed, assets used, and risks assumed. 


6.77 The analysis of this issue requires an assessment of (i) the 
obligations and rights implied by the legal registrations and agreements 
between the parties; (ii) the functions performed, the assets used, and the 
risks assumed by the parties; (iii) the intangible value anticipated to be 
created through the marketer/distributor’s activities; and (iv) the 
compensation provided for the functions performed by the 
marketer/distributor (taking account of the assets used and risks assumed). 
One relatively clear case is where a distributor acts merely as an agent, 
being reimbursed for its promotional expenditures and being directed and 
controlled in its activities by the owner of the trademarks and other 
marketing intangibles. In that case, the distributor ordinarily would be 
entitled to compensation appropriate to its agency activities alone. It does 
not assume the risks associated with the further development of the 
trademark and other marketing intangibles, and would therefore not be 
entitled to additional remuneration in that regard. 


6.78 When the distributor actually bears the cost of its marketing 
activities (for example, when there is no arrangement for the legal owner to 
reimburse the expenditures), the analysis should focus on the extent to 
which the distributor is able to share in the potential benefits deriving from 
its functions performed, assets used, and risks assumed currently or in the 
future. In general, in arm’s length transactions the ability of a party that is 
not the legal owner of trademarks and other marketing intangibles to obtain 
the benefits of marketing activities that enhance the value of those 
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intangibles will depend principally on the substance of the rights of that 
party. For example, a distributor may have the ability to obtain benefits from 
its functions performed, assets used, and risks assumed in developing the 
value of a trademark and other marketing intangibles from its turnover and 
market share when it has a long-term contract providing for sole distribution 
rights for the trademarked product. In such a situation the distributor’s 
efforts may have enhanced the value of its own intangibles, namely its 
distribution rights. In such cases, the distributor’s share of benefits should be 
determined based on what an independent distributor would receive in 
comparable circumstances. In some cases, a distributor may perform 
functions, use assets or assume risks that exceed those an independent 
distributor with similar rights might incur or perform for the benefit of its 
own distribution activities and that create value beyond that created by other 
similarly situated marketers/distributors. An independent distributor in such 
a case would typically require additional remuneration from the owner of 
the trademark or other intangibles. Such remuneration could take the form of 
higher distribution profits (resulting from a decrease in the purchase price of 
the product), a reduction in royalty rate, or a share of the profits associated 
with the enhanced value of the trademark or other marketing intangibles, in 
order to compensate the distributor for its functions, assets, risks, and 
anticipated value creation. Examples 8 to 13 in the Annex to Chapter VI 
illustrate in greater detail the application of this Section B in the context of 
marketing and distribution arrangements. 


B.4.2. Research, development and process improvement 
arrangements 


6.79 The principles set out in the foregoing paragraphs also apply in 
situations involving the performance of research and development functions 
by a member of an MNE group under a contractual arrangement with an 
associated enterprise that is the legal owner of any resulting intangibles. 
Appropriate compensation for research services will depend on all the facts 
and circumstances, such as whether the research team possesses unique 
skills and experience relevant to the research, assumes risks (e.g. where 
“blue sky” research is undertaken), uses its own intangibles, or is controlled 
and managed by another party. Compensation based on a reimbursement of 
costs plus a modest mark-up will not reflect the anticipated value of, or the 
arm’s length price for, the contributions of the research team in all cases. 


6.80 The principles set out in this section similarly apply in situations 
where a member of an MNE group provides manufacturing services that 
may lead to process or product improvements on behalf of an associated 
enterprise that will assume legal ownership of such process or product 
improvements. Examples 14 to 17 in the Annex to Chapter VI illustrate in 
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greater detail the application of this Section B in the context of research and 
development arrangements. 


B.4.3. Payments for use of the company name 
6.81 Questions often arise regarding the arm’s length compensation for 
the use of group names, trade names and similar intangibles. Resolution of 
such questions should be based on the principles of this Section B and on the 
commercial and legal factors involved. As a general rule, no payment should 
be recognised for transfer pricing purposes for simple recognition of group 
membership or the use of the group name merely to reflect the fact of group 
membership. See paragraph 7.12 


6.82 Where one member of the group is the owner of a trademark or 
other intangible for the group name, and where use of the name provides a 
financial benefit to members of the group other than the member legally 
owning such intangible, it is reasonable to conclude that a payment for use 
would have been made in arm’s length transactions. Similarly, such 
payments may be appropriate where a group member owns goodwill in 
respect of the business represented by an unregistered trademark, use of that 
trademark by another party would constitute misrepresentation, and the use 
of the trademark provides a clear financial benefit to a group member other 
than that owning the goodwill and unregistered trademark. 


6.83 In determining the amount of payment with respect to a group 
name, it is important to consider the amount of the financial benefit to the 
user of the name attributable to use of that name, the costs and benefits 
associated with other alternatives, and the relative contributions to the value 
of the name made by the legal owner, and the entity using the name in the 
form of functions performed, assets used and risks assumed. Careful 
consideration should be given to the functions performed, assets used, and 
risks assumed by the user of the name in creating or enhancing the value of 
the name in its jurisdiction. Factors that would be important in a licence of 
the name to an independent enterprise under comparable circumstances 
applying the principles of Chapters I - III should be taken into account. 


6.84 Where an existing successful business is acquired by another 
successful business and the acquired business begins to use a name, 
trademark or other branding indicative of the acquiring business, there 
should be no automatic assumption that a payment should be made in 
respect of such use. If there is a reasonable expectation of financial benefit 
to the acquired company from using the acquiring company’s branding, then 
the amount of any payment should be informed by the level of that 
anticipated benefit. 
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6.85 It may also be the case that the acquiring business will leverage 
the existing position of the acquired business to expand the business of the 
acquirer in the territory of operation of the acquired business by causing the 
acquired business to use the acquirer’s branding. In that case, consideration 
should be given to whether the acquirer should make a payment to or 
otherwise compensate the acquired business for the functions performed, 
risks assumed, and assets used (including its market position) in connection 
with expanded use of the acquirer’s name. 


C.  Transactions involving the use or transfer of intangibles 


6.86 In addition to identifying with specificity the intangibles involved 
in a particular transfer pricing issue, and identifying the owner of such 
intangibles, it is necessary to identify and properly characterise, at the 
beginning of any transfer pricing analysis involving intangibles, the specific 
controlled transactions involving intangibles. The principles of Chapter I 
apply in identifying and accurately delineating transactions involving the 
use or transfer of intangibles. In addition to the guidance on identifying the 
actual transaction (Section D.1 of Chapter I) and on business restructurings 
(Chapter IX, especially Part I), Section C of this chapter outlines some 
typical scenarios that may be useful in ascertaining whether intangibles or 
rights in intangibles are involved in a transaction. See Example 19. The 
characterisation of a transaction for transfer pricing purposes has no 
relevance for determinations under Article 12 of the OECD Model Tax 
Convention. See, e.g. paragraphs 8 to 19 of the Commentary to Article 12 of 
the OECD Model Tax Convention. 


6.87 There are two general types of transactions where the 
identification and examination of intangibles will be relevant for transfer 
pricing purposes. These are: (i) transactions involving transfers of 
intangibles or rights in intangibles; and (ii) transactions involving the use of 
intangibles in connection with the sale of goods or the provision of services. 


C.1. Transactions involving transfers of intangibles or rights in 
intangibles 


C.1.1. Transfers of intangibles or rights in intangibles 
6.88 Rights in intangibles themselves may be transferred in controlled 
transactions. Such transactions may involve a transfer of all rights in the 
intangibles in question (e.g. a sale of the intangible or a perpetual, exclusive 
licence of the intangible) or only limited rights (e.g. a licence or similar 
transfer of limited rights to use an intangible which may be subject to 
geographical restrictions, limited duration, or restrictions with respect to the 
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right to use, exploit, reproduce, further transfer, or further develop). The 
principles of Chapters I - III apply to transactions involving the transfer of 
intangibles or rights in intangibles. Supplemental guidance regarding the 
determination of arm’s length conditions for such transactions is also 
contained in Sections D.1, D.2 and D.3 of this chapter. 


6.89 In transactions involving the transfer of intangibles or rights in 
intangibles, it is essential to identify with specificity the nature of the 
intangibles and rights in intangibles that are transferred between associated 
enterprises. Where limitations are imposed on the rights transferred, it is 
also essential to identify the nature of such limitations and the full extent of 
the rights transferred. It should be noted in this regard that the labels applied 
to transactions do not control the transfer pricing analysis. For example, in 
the case of a transfer of the exclusive right to exploit a patent in Country X, 
the taxpayer’s decision to characterise the transaction either as a sale of all 
of the Country X patent rights, or as a perpetual exclusive licence of a 
portion of the worldwide patent rights, does not affect the determination of 
the arm’s length price if, in either case, the transaction being priced is a 
transfer of exclusive rights to exploit the patent in Country X over its 
remaining useful life. Thus, the functional analysis should identify the 
nature of the transferred rights in intangibles with specificity. 


6.90 Restrictions imposed in licence and similar agreements on the use 
of an intangible in the further development of new intangibles or new 
products using the intangibles are often of significant importance in a 
transfer pricing analysis. It is therefore important in identifying the nature of 
a transfer of rights in intangibles to consider whether the transferee receives 
the right to use the transferred intangible for the purpose of further research 
and development. In transactions between independent enterprises, 
arrangements are observed where the transferor/licensor retains the full right 
to any enhancements of the licensed intangible that may be developed 
during the term of the licence. Transactions between independent enterprises 
are also observed where the transferee/licensee retains the right to any 
enhancements it may develop, either for the term of its licence or in 
perpetuity. The nature of any limitations on further development of 
transferred intangibles, or on the ability of the transferee and the transferor 
to derive an economic benefit from such enhancements, can affect the value 
of the rights transferred and the comparability of two transactions involving 
otherwise identical or closely comparable intangibles. Such limitations must 
be evaluated in light of both the written terms of agreements and the actual 
conduct of the affected parties. 


6.91 The provisions of Section D.1.1 of Chapter I apply in identifying 
the specific nature of a transaction involving a transfer of intangibles or 
rights in intangibles, in identifying the nature of any intangibles transferred, 
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and in identifying any limitations imposed by the terms of the transfer on the 
use of those intangibles. For example, a written specification that a licence is 
non-exclusive or of limited duration need not be respected by the tax 
administration if such specification is not consistent with the conduct of the 
parties. Example 18 in the Annex to Chapter VI illustrates the provisions of 
this paragraph. 


C.1.2. Transfers of combinations of intangibles 
6.92 Intangibles (including limited rights in intangibles) may be 
transferred individually or in combination with other intangibles. In 
considering transactions involving transfers of combinations of intangibles, 
two related issues often arise. 


6.93 The first of these involves the nature and economic consequences 
of interactions between different intangibles. It may be the case that some 
intangibles are more valuable in combination with other intangibles than 
would be the case if the intangibles were considered separately. It is 
therefore important to identify the nature of the legal and economic 
interactions between intangibles that are transferred in combination. 


6.94 For example, a pharmaceutical product will often have associated 
with it three or more types of intangibles. The active pharmaceutical 
ingredient may be protected by one or more patents. The product will also 
have been through a testing process and a government regulatory authority 
may have issued an approval to market the product in a given geographic 
market and for specific approved indications based on that testing. The 
product may be marketed under a particular trademark. In combination these 
intangibles may be extremely valuable. In isolation, one or more of them 
may have much less value. For example, the trademark without the patent 
and regulatory marketing approval may have limited value since the product 
could not be sold without the marketing approval and generic competitors 
could not be excluded from the market without the patent. Similarly, the 
value of the patent may be much greater once regulatory marketing approval 
has been obtained than would be the case in the absence of the marketing 
approval. The interactions between each of these classes of intangibles, as 
well as which parties performed functions, bore the risks and incurred the 
costs associated with securing the intangibles, are therefore very important 
in performing a transfer pricing analysis with regard to a transfer of the 
intangibles. It is important to consider the relative contribution to value 
creation where different associated enterprises hold rights in the intangibles 
used. 


6.95 A second and related issue involves the importance of ensuring 
that all intangibles transferred in a particular transaction have been 
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identified. It may be the case, for example, that intangibles are so 
intertwined that it is not possible, as a substantive matter, to transfer one 
without transferring the other. Indeed, it will often be the case that a transfer 
of one intangible will necessarily imply the transfer of other intangibles. In 
such cases it is important to identify all of the intangibles made available to 
the transferee as a consequence of an intangibles transfer, applying the 
principles of Section D.1 of Chapter I. For example, the transfer of rights to 
use a trademark under a licence agreement will usually also imply the 
licensing of the reputational value, sometimes referred to as goodwill, 
associated with that trademark, where it is the licensor who has built up such 
goodwill. Any licence fee required should consider both the trademark and 
the associated reputational value. Example 20 in the Annex to Chapter VI 
illustrates the principles of this paragraph. 


6.96 It is important to identify situations where taxpayers or tax 
administrations may seek to artificially separate intangibles that, as a matter 
of substance, independent parties would not separate in comparable 
circumstances. For example, attempts to artificially separate trademarks or 
trade names from the goodwill or reputational value that is factually 
associated with the trademark or trade name should be identified and 
critically analysed. Example 21 in the Annex to Chapter VI illustrates the 
principles of this paragraph. 


6.97 It should be recognised that the process of identifying all of the 
intangibles transferred in a particular transaction is an exercise of 
identifying, by reference to written agreements and the actual conduct of the 
parties, the actual transactions that have been undertaken, applying the 
principles of Section D.1 of Chapter I. 


C.1.3. Transfers of intangibles or rights in intangibles in 
combination with other business transactions 


6.98 In some situations intangibles or rights in intangibles may be 
transferred in combination with tangible business assets, or in combination 
with services. It is important in such a situation to determine whether 
intangibles have in fact been transferred in connection with the transaction. 
It is also important that all of the intangibles transferred in connection with a 
particular transaction be identified and taken into account in the transfer 
pricing analysis. Examples 23 to 25 in the Annex to Chapter VI illustrate the 
principles of this paragraph. 


6.99 In some situations it may be both possible and appropriate to 
separate transactions in tangible goods or services from transfers of 
intangibles or rights in intangibles for purposes of conducting a transfer 
pricing analysis. In these situations, the price of a package contract should 
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be disaggregated in order to confirm that each element of the transaction is 
consistent with the arm’s length principle. In other situations transactions 
may be so closely related that it will be difficult to segregate tangible goods 
or service transactions from transfers of intangibles or rights in intangibles. 
Reliability of available comparables will be an important factor in 
considering whether transactions should be combined or segregated. In 
particular, it is important to consider whether available comparables permit 
accurate evaluation of interactions between transactions. 


6.100 One situation where transactions involving transfers of intangibles 
or rights in intangibles may be combined with other transactions involves a 
business franchise arrangement. Under such an arrangement, one member of 
an MNE group may agree to provide a combination of services and 
intangibles to an associated enterprise in exchange for a single fee. If the 
services and intangibles made available under such an arrangement are 
sufficiently unique that reliable comparables cannot be identified for the 
entire service/intangible package, it may be necessary to segregate the 
various parts of the package of services and intangibles for separate transfer 
pricing consideration. It should be kept in mind, however, that the 
interactions between various intangibles and services may enhance the value 
of both. 


6.101 In other situations, the provision of a service and the transfer of 
one or more intangibles may be so closely intertwined that it is difficult to 
separate the transactions for purposes of a transfer pricing analysis. For 
example, some transfers of rights in software may be combined with an 
undertaking by the transferor to provide ongoing software maintenance 
services, which may include periodic updates to the software. In situations 
where services and transfers of intangibles are intertwined, determining 
arm’s length prices on an aggregate basis may be necessary. 


6.102 It should be emphasised that delineating the transaction as the 
provision of products or services or the transfer of intangibles or a 
combination of both does not necessarily dictate the use of a particular 
transfer pricing method. For example, a cost plus approach will not be 
appropriate for all service transactions, and not all intangibles transactions 
require complex valuations or the application of profit split methods. The 
facts of each specific situation, and the results of the required functional 
analysis, will guide the manner in which transactions are combined, 
delineated and analysed for transfer pricing purposes, as well as the 
selection of the most appropriate transfer pricing method in a particular case. 
The ultimate objective is to identify the prices and other relevant conditions 
that would be established between independent enterprises in comparable 
transactions. 
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6.103 Moreover, it should also be emphasised that determinations as to 
whether transactions should be aggregated or segregated for analysis usually 
involve the delineation of the actual transaction undertaken, by reference to 
written agreements and the actual conduct of the parties. Determinations 
regarding the actual transaction undertaken constitute one necessary element 
in determining the most appropriate transfer pricing method in the particular 
case. 


C.2. Transactions involving the use of intangibles in connection with 
sales of goods or performance of services 


6.104 Intangibles may be used in connection with controlled transactions 
in situations where there is no transfer of the intangible or of rights in the 
intangible. For example, intangibles may be used by one or both parties to a 
controlled transaction in connection with the manufacture of goods sold to 
an associated enterprise, in connection with the marketing of goods 
purchased from an associated enterprise, or in connection with the 
performance of services on behalf of an associated enterprise. The nature of 
such a transaction should be clearly specified, and any relevant intangibles 
used by either of the parties in connection with such a controlled transaction 
should be identified and taken into account in the comparability analysis, in 
the selection and application of the most appropriate transfer pricing method 
for that transaction, and in the choice of the tested party. Supplemental 
guidance regarding the determination of arm’s length conditions for 
transactions involving the use of intangibles in connection with the sale of 
goods or the provision of services is contained in Sections D.1 and D.4 of 
this chapter. 


6.105 The need to consider the use of intangibles by a party to a 
controlled transaction involving a sale of goods can be illustrated as follows. 
Assume that a car manufacturer uses valuable proprietary patents to 
manufacture the cars that it then sells to associated distributors. Assume that 
the patents significantly contribute to the value of the cars. The patents and 
the value they contribute should be identified and taken into account in the 
comparability analysis of the transaction consisting in the sales of cars by 
the car manufacturer to its associated distributors, in selecting the most 
appropriate transfer pricing method for the transactions, and in selecting the 
tested party. The associated distributors purchasing the cars do not, 
however, acquire any right in the manufacturer’s patents. In such a case, the 
patents are used in the manufacturing and may affect the value of the cars, 
but the patents themselves are not transferred. 


6.106 As another example of the use of intangibles in connection with a 
controlled transaction, assume that an exploration company has acquired or 
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developed valuable geological data and analysis, and sophisticated 
exploratory software and know-how. Assume further that it uses those 
intangibles in providing exploration services to an associated enterprise. 
Those intangibles should be identified and taken into account in the 
comparability analysis of the service transactions between the exploration 
company and the associated enterprise, in selecting the most appropriate 
transfer pricing method for the transaction, and in selecting the tested party. 
Assuming that the associated enterprise of the exploration company does not 
acquire any rights in the exploration company’s intangibles, the intangibles 
are used in the performance of the services and may affect the value of 
services, but are not transferred. 


D.  Supplemental guidance for determining arm’s length conditions 
in cases involving intangibles 


6.107 After identifying the relevant transactions involving intangibles, 
specifically identifying the intangibles involved in those transactions, 
identifying which entity or entities legally own the intangibles as well as 
those that contribute to the value of the intangibles, it should be possible to 
identify arm’s length conditions for the relevant transactions. The principles 
set out in Chapters I - III of these Guidelines should be applied in 
determining arm’s length conditions for transactions involving intangibles. 
In particular, the recommended nine-step process set out in paragraph 3.4 
can be helpful in identifying arm’s length conditions for transactions 
involving intangibles. As an essential part of applying the principles of 
Chapter III to conduct a comparability analysis under the process described 
in paragraph 3.4, the principles contained in Sections A, B, and C of this 
Chapter VI should be considered. 


6.108 However, the principles of Chapters I - III can sometimes be 
difficult to apply to controlled transactions involving intangibles. Intangibles 
may have special characteristics that complicate the search for comparables, 
and in some cases make pricing difficult to determine at the time of the 
transaction. Further, for wholly legitimate business reasons, due to the 
relationship between them, associated enterprises might sometimes structure 
a transaction involving intangibles in a manner that independent enterprises 
would not contemplate. See paragraph 1.11. The use or transfer of 
intangibles may raise challenging issues regarding comparability, selection 
of transfer pricing methods, and determination of arm’s length conditions 
for transactions. This Section D provides supplemental guidance for use in 
applying the principles of Chapters I - III to determine arm’s length 
conditions for controlled transactions involving intangibles. 
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6.109 Section D.1 provides general supplemental guidance related to all 
transactions involving intangibles. Section D.2 provides supplemental 
guidance specifically related to transactions involving the transfer of 
intangibles or rights in intangibles. Section D.3 provides supplemental 
guidance regarding transfers of intangibles or rights in intangibles whose 
value is highly uncertain at the time of the transfer. Section D.4 provides an 
approach to pricing hard-to-value intangibles. Section D.5 provides 
supplemental guidance applicable to transactions involving the use of 
intangibles in connection with the sale of goods or the provision of services 
in situations where there is no transfer of rights in the intangibles. 


D.1. General principles applicable in transactions involving 
intangibles 


6.110 Section D of Chapter I and Chapter III contain principles to be 
considered and a recommended process to be followed in conducting a 
comparability analysis. The principles described in those sections of the 
Guidelines apply to all controlled transactions involving intangibles. 


6.111 In applying the principles of the Guidelines related to the content 
and process of a comparability analysis to a transaction involving 
intangibles, a transfer pricing analysis must consider the options realistically 
available to each of the parties to the transaction. 


6.112 In considering the options realistically available to the parties, the 
perspectives of each of the parties to the transaction must be considered. A 
comparability analysis focusing only on one side of a transaction generally 
does not provide a sufficient basis for evaluating a transaction involving 
intangibles (including in those situations for which a one-sided transfer 
pricing method is ultimately determined). 


6.113 While it is important to consider the perspectives of both parties to 
the transaction in conducting a comparability analysis, the specific business 
circumstances of one of the parties should not be used to dictate an outcome 
contrary to the realistically available options of the other party. For example, 
a transferor would not be expected to accept a price for the transfer of either 
all or part of its rights in an intangible that is less advantageous to the 
transferor than its other realistically available options (including making no 
transfer at all), merely because a particular associated enterprise transferee 
lacks the resources to effectively exploit the transferred rights in the 
intangible. Similarly, a transferee should not be expected to accept a price 
for a transfer of rights in one or more intangibles that would make it 
impossible for the transferee to anticipate earning a profit using the acquired 
rights in the intangible in its business. Such an outcome would be less 







286 – CHAPTER VI: INTANGIBLES 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


favourable to the transferee than its realistically available option of not 
engaging in the transfer at all. 


6.114 It will often be the case that a price for a transaction involving 
intangibles can be identified that is consistent with the realistically available 
options of each of the parties. The existence of such prices is consistent with 
the assumption that MNE groups seek to optimise resource allocations. If 
situations arise in which the minimum price acceptable to the transferor, 
based on its realistically available options, exceeds the maximum price 
acceptable to the transferee, based on its realistically available options, it 
may be necessary to consider whether the actual transaction should be 
disregarded under the criterion for non-recognition set out in Section D.2 of 
Chapter I, or whether the conditions of the transaction should otherwise be 
adjusted. Similarly, if situations arise in which there are assertions that 
either the current use of an intangible, or a proposed realistically available 
option (i.e. an alternative use of the intangible), does not optimise resource 
allocations, it may be necessary to consider whether such assertions are 
consistent with the true facts and circumstances of the case. This discussion 
highlights the importance of taking all relevant facts and circumstances into 
account in accurately delineating the actual transaction involving 
intangibles. 


D.2.  Supplemental guidance regarding transfers of intangibles or 
rights in intangibles 


6.115 This section provides supplemental guidance regarding specific 
issues arising in connection with the transfer between associated enterprises 
of intangibles or rights in intangibles. Such transactions may include sales of 
intangibles as well as transactions that are economically equivalent to sales. 
Such transactions could also include a licence of rights in one or more 
intangibles or a similar transaction. This section is not intended to provide 
comprehensive guidance with regard to the transfer pricing treatment of 
such intangibles transfers. Rather, it supplements the otherwise applicable 
provisions of Chapters I - III, and the guidance in Sections A, B, C, and D.1 
of this chapter, in the context of transfers of intangibles or rights in 
intangibles, by providing guidance with regard to certain specific topics 
commonly arising in connection with such transfers. 


D.2.1. Comparability of intangibles or rights in intangibles 
6.116 In applying the provisions of Chapters I - III to transactions 
involving the transfer of intangibles or rights in intangibles, it should be 
borne in mind that intangibles often have unique characteristics, and as a 
result have the potential for generating returns and creating future benefits 
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that could differ widely. In conducting a comparability analysis with regard 
to a transfer of intangibles, it is therefore essential to consider the unique 
features of the intangibles. This is particularly important where the CUP 
method is considered to be the most appropriate transfer pricing method, but 
also has importance in applying other methods that rely on comparables. In 
the case of a transfer of an intangible or rights in an intangible that provides 
the enterprise with a unique competitive advantage in the market, 
purportedly comparable intangibles or transactions should be carefully 
scrutinised. It is critical to assess whether potential comparables in fact 
exhibit similar profit potential. 


6.117 Set out below is a description of some of the specific features of 
intangibles that may prove important in a comparability analysis involving 
transfers of intangibles or rights in intangibles. The following list is not 
exhaustive and in a specific case consideration of additional or different 
factors may be an essential part of a comparability analysis. 


D.2.1.1. Exclusivity 
6.118 Whether the rights in intangibles relevant to a particular 
transaction involving the transfer of intangibles or rights in intangibles are 
exclusive or non-exclusive can be an important comparability consideration. 
Some intangibles allow the legal owner of the intangible to exclude others 
from using the intangible. A patent, for example, grants an exclusive right to 
use the invention covered by the patent for a period of years. If the party 
controlling intangible rights can exclude other enterprises from the market, 
or exclude them from using intangibles that provide a market advantage, that 
party may enjoy a high degree of market power or market influence. A party 
with non-exclusive rights to intangibles will not be able to exclude all 
competitors and will generally not have the same degree of market power or 
influence. Accordingly, the exclusive or non-exclusive nature of intangibles 
or rights in intangibles should be considered in connection with the 
comparability analysis. 


D.2.1.2. Extent and duration of legal protection 
6.119 The extent and duration of legal protection of the intangibles 
relevant to a particular transfer can be an important comparability 
consideration. Legal protections associated with some intangibles can 
prevent competitors from entering a particular market. For other intangibles, 
such as know-how or trade secrets, available legal protections may have a 
different nature and not be as strong or last as long. For intangibles with 
limited useful lives, the duration of legal protections can be important since 
the duration of the intangible rights will affect the expectation of the parties 







288 – CHAPTER VI: INTANGIBLES 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


to a transaction with regard to the future benefits from the exploitation of the 
intangible. For example, two otherwise comparable patents will not have 
equivalent value if one expires at the end of one year while the other expires 
only after ten years. 


D.2.1.3. Geographic scope 
6.120 The geographic scope of the intangibles or rights in intangibles 
will be an important comparability consideration. A global grant of rights to 
intangibles may be more valuable than a grant limited to one or a few 
countries, depending on the nature of the product, the nature of the 
intangible, and the nature of the markets in question. 


D.2.1.4. Useful life 
6.121 Many intangibles have a limited useful life. The useful life of a 
particular intangible can be affected by the nature and duration of the legal 
protections afforded to the intangible, as noted above. The useful life of 
some intangibles can also be affected by the rate of technological change in 
an industry and by the development of new and potentially improved 
products. It may also be the case that the useful life of particular intangibles 
can be extended. 


6.122 In conducting a comparability analysis, it will therefore be 
important to consider the expected useful life of the intangibles in question. 
In general, intangibles expected to provide market advantages for a longer 
period of time will be more valuable than similar intangibles providing such 
advantages for a shorter period of time, other things being equal. In 
evaluating the useful life of intangibles it is also important to consider the 
use being made of the intangible. The useful life of an intangible that forms 
a base for ongoing research and development may extend beyond the 
commercial life of the current generation product line based on that 
intangible. 


D.2.1.5. Stage of development 
6.123 In conducting a comparability analysis, it may be important to 
consider the stage of development of particular intangibles. It is often the 
case that an intangible is transferred in a controlled transaction at a point in 
time before it has been fully demonstrated that the intangible will support 
commercially viable products. A common example arises in the 
pharmaceutical industry, where chemical compounds may be patented, and 
the patents (or rights to use the patents) transferred in controlled 
transactions, well in advance of the time when further research, development 







CHAPTER VI: INTANGIBLES – 289 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


and testing demonstrates that the compound constitutes a safe and effective 
treatment for a particular medical condition. 


6.124 As a general rule, intangibles relating to products with established 
commercial viability will be more valuable than otherwise comparable 
intangibles relating to products whose commercial viability is yet to be 
established. In conducting a comparability analysis involving partially 
developed intangibles, it is important to evaluate the likelihood that further 
development will lead to commercially significant future benefits. In certain 
circumstances, industry data regarding the risks associated with further 
development can be helpful to such evaluations. However, the specific 
circumstances of any individual situation should always be considered. 


D.2.1.6. Rights to enhancements, revisions, and updates 
6.125 Often, an important consideration in a comparability analysis 
involving intangibles relates to the rights of the parties with regard to future 
enhancements, revisions and updates of the intangibles. In some industries, 
products protected by intangibles can become obsolete or uncompetitive in a 
relatively short period of time in the absence of continuing development and 
enhancement of the intangibles. As a result, having access to updates and 
enhancements can be the difference between deriving a short term advantage 
from the intangibles and deriving a longer term advantage. It is therefore 
necessary to consider for comparability purposes whether or not a particular 
grant of rights in intangibles includes access to enhancements, revisions, and 
updates of the intangibles. 


6.126 A very similar question, often important in a comparability 
analysis, involves whether the transferee of intangibles obtains the right to 
use the intangibles in connection with research directed to developing new 
and enhanced intangibles. For example, the right to use an existing software 
platform as a basis for developing new software products can shorten 
development times and can make the difference between being the first to 
market with a new product or application, or being forced to enter a market 
already occupied by established competitive products. A comparability 
analysis with regard to intangibles should, therefore, consider the rights of 
the parties regarding the use of the intangibles in developing new and 
enhanced versions of products. 


D.2.1.7. Expectation of future benefit 
6.127 Each of the foregoing comparability considerations has a 
consequence with regard to the expectation of the parties to a transaction 
regarding the future benefits to be derived from the use of the intangibles in 
question. If for any reason there is a significant discrepancy between the 
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anticipated future benefit of using one intangible as opposed to another, it is 
difficult to consider the intangibles as being sufficiently comparable to 
support a comparables-based transfer pricing analysis in the absence of 
reliable comparability adjustments. Specifically, it is important to consider 
the actual and potential profitability of products or potential products that 
are based on the intangible. Intangibles that provide a basis for high profit 
products or services are not likely to be comparable to intangibles that 
support products or services with only industry average profits. Any factor 
materially affecting the expectation of the parties to a controlled transaction 
of obtaining future benefits from the intangible should be taken into account 
in conducting the comparability analysis. 


D.2.2. Comparison of risk in cases involving transfers of 
intangibles or rights in intangibles 


6.128 In conducting a comparability analysis involving the transfer of 
intangibles or rights in intangibles, the existence of risks related to the 
likelihood of obtaining future economic benefits from the transferred 
intangibles must be considered, including the allocation of risk between the 
parties which should be analysed within the framework set out in 
Section D.1.2 of Chapter I. The following types of risks, among others, 
should be considered in evaluating whether transfers of intangibles or 
combinations of intangibles are comparable, and in evaluating whether the 
intangibles themselves are comparable. 


• Risks related to the future development of the intangibles. This 
includes an evaluation of whether the intangibles relate to 
commercially viable products, whether the intangibles may support 
commercially viable products in the future, the expected cost of 
required future development and testing, the likelihood that such 
development and testing will prove successful and similar 
considerations. The consideration of development risk is 
particularly important in situations involving transfers of partially 
developed intangibles. 


• Risks related to product obsolescence and depreciation in the value 
of the intangibles. This includes an evaluation of the likelihood that 
competitors will introduce products or services in the future that 
would materially erode the market for products dependent on the 
intangibles being analysed. 


• Risks related to infringement of the intangible rights. This includes 
an evaluation of the likelihood that others might successfully claim 
that products based on the intangibles infringe their own intangible 
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rights and an evaluation of the likely costs of defending against 
such claims. It also includes an evaluation of the likelihood that the 
holder of intangible rights could successfully prevent others from 
infringing the intangibles, the risk that counterfeit products could 
erode the profitability of relevant markets, and the likelihood that 
substantial damages could be collected in the event of infringement. 


• Product liability and similar risks related to the future use of the 
intangibles. 


D.2.3. Comparability adjustments with regard to transfers of 
intangibles or rights in intangibles 


6.129 The principles of paragraphs 3.47 to 3.54 relating to comparability 
adjustments apply with respect to transactions involving the transfer of 
intangibles or rights in intangibles. It is important to note that differences 
between intangibles can have significant economic consequences that may 
be difficult to adjust for in a reliable manner. Particularly in situations where 
amounts attributable to comparability adjustments represent a large 
percentage of the compensation for the intangible, there may be reason to 
believe, depending on the specific facts, that the computation of the 
adjustment is not reliable and that the intangibles being compared are in fact 
not sufficiently comparable to support a valid transfer pricing analysis. If 
reliable comparability adjustments are not possible, it may be necessary to 
select a transfer pricing method that is less dependent on the identification of 
comparable intangibles or comparable transactions. 


D.2.4. Use of comparables drawn from databases 
6.130 Comparability, and the possibility of making comparability 
adjustments, is especially important in considering potentially comparable 
intangibles and related royalty rates drawn from commercial databases or 
proprietary compilations of publicly available licence or similar agreements. 
The principles of Section A.4.3.1 of Chapter III apply fully in assessing the 
usefulness of transactions drawn from such sources. In particular, it is 
important to assess whether publicly available data drawn from commercial 
databases and proprietary compilations is sufficiently detailed to permit an 
evaluation of the specific features of intangibles that may be important in 
conducting a comparability analysis. In evaluating comparable licence 
arrangements identified from databases, the specific facts of the case, 
including the methodology being applied, should be considered in the 
context of the provisions of paragraph 3.38. 
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D.2.5. Selecting the most appropriate transfer pricing method in 
a matter involving the transfer of intangibles or rights in 
intangibles 


6.131 The principles of these Guidelines related to the selection of the 
most appropriate transfer pricing method to the circumstances of the case 
are described in paragraphs 2.1 to 2.12. Those principles apply fully to cases 
involving the transfer of intangibles or rights in intangibles. In selecting the 
most appropriate transfer pricing method in a case involving a transfer of 
intangibles or rights in intangibles, attention should be given to (i) the nature 
of the relevant intangibles, (ii) the difficulty of identifying comparable 
uncontrolled transactions and intangibles in many, if not most, cases, and 
(iii) the difficulty of applying certain of the transfer pricing methods 
described in Chapter II in cases involving the transfer of intangibles. The 
issues discussed below are particularly important in the selection of transfer 
pricing methods under the Guidelines. 


6.132 In applying the principles of paragraphs 2.1 to 2.12 to matters 
involving the transfer of intangibles or rights in intangibles, it is important to 
recognise that transactions structured in different ways may have similar 
economic consequences. For example, the performance of a service using 
intangibles may have very similar economic consequences to a transaction 
involving the transfer of an intangible (or the transfer of rights in the 
intangible), as either may convey the value of the intangible to the 
transferee. Accordingly, in selecting the most appropriate transfer pricing 
method in connection with a transaction involving the transfer of intangibles 
or rights in intangibles, it is important to consider the economic 
consequences of the transaction, rather than proceeding on the basis of an 
arbitrary label. 


6.133 This chapter makes it clear that in matters involving the transfer of 
intangibles or rights in intangibles it is important not to simply assume that 
all residual profit, after a limited return to those providing functions, should 
necessarily be allocated to the owner of intangibles. The selection of the 
most appropriate transfer pricing method should be based on a functional 
analysis that provides a clear understanding of the MNE’s global business 
processes and how the transferred intangibles interact with other functions, 
assets and risks that comprise the global business. The functional analysis 
should identify all factors that contribute to value creation, which may 
include risks borne, specific market characteristics, location, business 
strategies, and MNE group synergies among others. The transfer pricing 
method selected, and any adjustments incorporated in that method based on 
the comparability analysis, should take into account all of the relevant 
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factors materially contributing to the creation of value, not only intangibles 
and routine functions. 


6.134 The principles set out in paragraphs 2.12, 3.58 and 3.59 regarding 
the use of more than one transfer pricing method apply to matters involving 
the transfer of intangibles or rights in intangibles. 


6.135 Paragraphs 3.9 to 3.12 and paragraph 3.37 provide guidance 
regarding the aggregation of separate transactions for purposes of transfer 
pricing analysis. Those principles apply fully to cases involving the transfer 
of intangibles or rights in intangibles and are supplemented by the guidance 
in Section C of this chapter. Indeed, it is often the case that intangibles may 
be transferred in combination with other intangibles, or in combination with 
transactions involving the sale of goods or the performance of services. In 
such situations it may well be that the most reliable transfer pricing analysis 
will consider the interrelated transactions in the aggregate as necessary to 
improve the reliability of the analysis. 


D.2.6. Supplemental guidance on transfer pricing methods in 
matters involving the transfer of intangibles or rights in 
intangibles 


6.136 Depending on the specific facts, any of the five OECD transfer 
pricing methods described in Chapter II might constitute the most 
appropriate transfer pricing method to the circumstances of the case where 
the transaction involves a controlled transfer of one or more intangibles. The 
use of other alternatives may also be appropriate. 


6.137 Where the comparability analysis identifies reliable information 
related to comparable uncontrolled transactions, the determination of arm’s 
length prices for a transfer of intangibles or rights in intangibles can be 
determined on the basis of such comparables after making any comparability 
adjustments that may be appropriate and reliable. 


6.138 However, it will often be the case in matters involving transfers of 
intangibles or rights in intangibles that the comparability analysis (including 
the functional analysis) reveals that there are no reliable comparable 
uncontrolled transactions that can be used to determine the arm’s length 
price and other conditions. This can occur if the intangibles in question have 
unique characteristics, or if they are of such critical importance that such 
intangibles are transferred only among associated enterprises. It may also 
result from a lack of available data regarding potentially comparable 
transactions or from other causes. Notwithstanding the lack of reliable 
comparables, it is usually possible to determine the arm’s length price and 
other conditions for the controlled transaction. 
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6.139 Where information regarding reliable comparable uncontrolled 
transactions cannot be identified, the arm’s length principle requires use of 
another method to determine the price that uncontrolled parties would have 
agreed under comparable circumstances. In making such determinations, it 
is important to consider: 


• The functions, assets and risks of the respective parties to the 
transaction. 


• The business reasons for engaging in the transaction. 


• The perspectives of and options realistically available to each of the 
parties to the transaction. 


• The competitive advantages conferred by the intangibles including 
especially the relative profitability of products and services or 
potential products and services related to the intangibles. 


• The expected future economic benefits from the transaction. 


• Other comparability factors such as features of local markets, 
location savings, assembled workforce, and MNE group synergies. 


6.140 In identifying prices and other conditions that would have been 
agreed between independent enterprises under comparable circumstances, it 
is often essential to carefully identify idiosyncratic aspects of the controlled 
transaction that arise by virtue of the relationship between the parties. There 
is no requirement that associated enterprises structure their transactions in 
precisely the same manner as independent enterprises might have done. 
However, where transactional structures are utilised by associated 
enterprises that are not typical of transactions between independent parties, 
the effect of those structures on prices and other conditions that would have 
been agreed between uncontrolled parties under comparable circumstances 
should be taken into account in evaluating the profits that would have 
accrued to each of the parties at arm’s length. 


6.141 Care should be used, in applying certain of the OECD transfer 
pricing methods in a matter involving the transfer of intangibles or rights in 
intangibles. One sided methods, including the resale price method and the 
TNMM, are generally not reliable methods for directly valuing intangibles. 
In some circumstances such mechanisms can be utilised to indirectly value 
intangibles by determining values for some functions using those methods 
and deriving a residual value for intangibles. However, the principles of 
paragraph 6.133 are important when following such approaches and care 
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should be exercised to ensure that all functions, risks, assets and other 
factors contributing to the generation of income are properly identified and 
evaluated. 


6.142 The use of transfer pricing methods that seek to estimate the value 
of intangibles based on the cost of intangible development is generally 
discouraged. There rarely is any correlation between the cost of developing 
intangibles and their value or transfer price once developed. Hence, transfer 
pricing methods based on the cost of intangible development should usually 
be avoided. 


6.143 However, in some limited circumstances, transfer pricing methods 
based on the estimated cost of reproducing or replacing the intangible may 
be utilised. Such approaches may sometimes have valid application with 
regard to the development of intangibles used for internal business 
operations (e.g. internal software systems), particularly where the 
intangibles in question are not unique and valuable intangibles. Where 
intangibles relating to products sold in the marketplace are at issue, 
however, replacement cost valuation methods raise serious comparability 
issues. Among other concerns, it is necessary to evaluate the effect of time 
delays associated with deferred development on the value of the intangibles. 
Often, there may be a significant first mover advantage in having a product 
on the market at an early date. As a result, an identical product (and the 
supporting intangibles) developed in future periods will not be as valuable 
as the same product (and the supporting intangibles) available currently. In 
such a case, the estimated replacement cost will not be a valid proxy for the 
value of an intangible transferred currently. Similarly, where an intangible 
carries legal protections or exclusivity characteristics, the value of being 
able to exclude competitors from using the intangible will not be reflected in 
an analysis based on replacement cost. Cost based valuations generally are 
not reliable when applied to determine the arm’s length price for partially 
developed intangibles. 


6.144 The provisions of paragraph 2.10 related to the use of rules of 
thumb apply to determinations of a correct transfer price in any controlled 
transaction, including cases involving the use or transfer of intangibles. 
Accordingly, a rule of thumb cannot be used to evidence that a price or 
apportionment of income is arm’s length, including in particular an 
apportionment of income between a licensor and a licensee of intangibles. 


6.145 The transfer pricing methods most likely to prove useful in 
matters involving transfers of one or more intangibles are the CUP method 
and the transactional profit split method. Valuation techniques can be useful 
tools. Supplemental guidance on the transfer pricing methods most likely to 
be useful in connection with transfers of intangibles is provided below. 
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D.2.6.1. Application of the CUP Method 
6.146 Where reliable comparable uncontrolled transactions can be 
identified, the CUP method can be applied to determine the arm’s length 
conditions for a transfer of intangibles or rights in intangibles. The general 
principles contained in paragraphs 2.14 to 2.26 apply when the CUP method 
is used in connection with transactions involving the transfer of intangibles. 
Where the CUP method is utilised in connection with the transfer of 
intangibles, particular consideration must be given to the comparability of 
the intangibles or rights in intangibles transferred in the controlled 
transaction and in the potential comparable uncontrolled transactions. The 
economically relevant characteristics or comparability factors described in 
Section D.1 of Chapter I should be considered. The matters described in 
Sections D.2.1 to D.2.4 of this chapter are of particular importance in 
evaluating the comparability of specific transferred intangibles and in 
making comparability adjustments, where possible. It should be recognised 
that the identification of reliable comparables in many cases involving 
intangibles may be difficult or impossible. 


6.147 In some situations, intangibles acquired by an MNE group from 
independent enterprises are transferred to a member of the MNE group in a 
controlled transaction immediately following the acquisition. In such a case 
the price paid for the acquired intangibles will often (after any appropriate 
adjustments, including adjustments for acquired assets not re-transferred) 
represent a useful comparable for determining the arm’s length price for the 
controlled transaction under a CUP method. Depending on the facts and 
circumstances, the third party acquisition price in such situations will have 
relevance in determining arm’s length prices and other conditions for the 
controlled transaction, even where the intangibles are acquired indirectly 
through an acquisition of shares or where the price paid to the third party for 
shares or assets exceeds the book value of the acquired assets. Examples 23 
and 26 in the Annex to Chapter VI illustrate the principles of this paragraph. 


D.2.6.2. Application of transactional profit split method6 
6.148 In some circumstances, a transactional profit split method can be 
utilised to determine the arm’s length conditions for a transfer of intangibles 
or rights in intangibles where it is not possible to identify reliable 
comparable uncontrolled transactions for such transfers. Section C of 


                                                        
6  Section D.2.6.2 of Chapter VI is likely to be revised to reflect the outcome 


of the work on the application of transactional profit split methods, 
mandated by Action 10 of the BEPS Action Plan. This work will be 
undertaken in 2016 and 2017. 
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Chapter II contains guidance to be considered in applying transactional 
profit split methods. That guidance is fully applicable to matters involving 
the transfer of intangibles or rights in intangibles. In evaluating the 
reliability of transactional profit split methods, however, the availability of 
reliable and adequate data regarding combined profits, appropriately 
allocable expenses, and the reliability of factors used to divide combined 
income should be fully considered. 


6.149 Transactional profit split methods may have application in 
connection with the sale of full rights in intangibles. As with other 
applications of the transactional profit split method, a full functional 
analysis that considers the functions performed, risks assumed and assets 
used by each of the parties is an essential element of the analysis. Where a 
transactional profit split analysis is based on projected revenues and 
expenses, the concerns with the accuracy of such projections described in 
Section D.2.6.4.1 should be taken into account. 


6.150 It is also sometimes suggested that a profit split analysis can be 
applied to transfers of partially developed intangibles. In such an analysis, 
the relative value of contributions to the development of intangibles before 
and after a transfer of the intangibles in question is sometimes examined. 
Such an approach may include an attempt to amortise the transferor’s 
contribution to the partially developed intangible over the asserted useful 
life of that contribution, assuming no further development. Such approaches 
are generally based on projections of cash flows and benefits expected to 
arise at some future date following the transfer and the assumed successful 
completion of further development activities. 


6.151 Caution should be exercised in applying profit split approaches to 
determine estimates of the contributions of the parties to the creation of 
income in years following the transfer, or an arm’s length allocation of 
future income, with respect to partially developed intangibles. The 
contribution or value of work undertaken prior to the transfer may bear no 
relationship to the cost of that work. For example, a chemical compound 
with potentially blockbuster pharmaceutical indications might be developed 
in the laboratory at relatively little cost. In addition, a variety of difficult to 
evaluate factors would need to be taken into account in such a profit split 
analysis. These would include the relative riskiness and value of research 
contributions before and after the transfer, the relative risk and its effect on 
value, for other development activities carried out before and after the 
transfer, the appropriate amortisation rate for various contributions to the 
intangible value, assumptions regarding the time at which any potential new 
products might be introduced, and the value of contributions other than 
intangibles to the ultimate generation of profit. Income and cash flow 
projections in such situations can sometimes be especially speculative. 
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These factors can combine to call the reliability of such an application of a 
profit split analysis into question. See Section D.4 on hard-to-value 
intangibles. 


6.152 Where limited rights in fully developed intangibles are transferred 
in a licence or similar transaction, and reliable comparable uncontrolled 
transactions cannot be identified, a transactional profit split method can 
often be utilised to evaluate the respective contributions of the parties to 
earning combined income. The profit contribution of the rights in 
intangibles made available by the licensor or other transferor would, in such 
a circumstance, be one of the factors contributing to the earning of income 
following the transfer. However, other factors would also need to be 
considered. In particular, functions performed and risks assumed by the 
licensee/transferee should specifically be taken into account in such an 
analysis. Other intangibles used by the licensor/transferor and by the 
licensee/transferee in their respective businesses should similarly be 
considered, as well as other relevant factors. Careful attention should be 
given in such an analysis to the limitations imposed by the terms of the 
transfer on the use of the intangibles by the licensee/transferee and on the 
rights of the licensee/transferee to use the intangibles for purposes of 
ongoing research and development. Further, assessing contributions of the 
licensee to enhancements in the value of licensed intangibles may be 
important. The allocation of income in such an analysis would depend on 
the findings of the functional analysis, including an analysis of the relevant 
risks assumed. It should not be assumed that all of the residual profit after 
functional returns would necessarily be allocated to the licensor/transferor in 
a profit split analysis related to a licensing arrangement. 


D.2.6.3. Use of valuation techniques 
6.153 In situations where reliable comparable uncontrolled transactions 
for a transfer of one or more intangibles cannot be identified, it may also be 
possible to use valuation techniques to estimate the arm’s length price for 
intangibles transferred between associated enterprises. In particular, the 
application of income based valuation techniques, especially valuation 
techniques premised on the calculation of the discounted value of projected 
future income streams or cash flows derived from the exploitation of the 
intangible being valued, may be particularly useful when properly applied. 
Depending on the facts and circumstances, valuation techniques may be 
used by taxpayers and tax administrations as a part of one of the five OECD 
transfer pricing methods described in Chapter II, or as a tool that can be 
usefully applied in identifying an arm’s length price. 


6.154 Where valuation techniques are utilised in a transfer pricing 
analysis involving the transfer of intangibles or rights in intangibles, it is 
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necessary to apply such techniques in a manner that is consistent with the 
arm’s length principle and the principles of these Guidelines. In particular, 
due regard should be given to the principles contained in Chapters I - III. 
Principles related to realistically available options, economically relevant 
characteristics including assumption of risk (see Section D.1 of Chapter I) 
and aggregation of transactions (see paragraphs 3.9 to 3.12) apply fully to 
situations where valuation techniques are utilised in a transfer pricing 
analysis. Furthermore, the rules of these Guidelines on selection of transfer 
pricing methods apply in determining when such techniques should be used 
(see paragraphs 2.1 to 2.12). The principles of Sections A, B, C, and D.1 of 
this chapter also apply where use of valuation techniques is considered. 


6.155 It is essential to consider the assumptions and other motivations 
that underlie particular applications of valuation techniques. For sound 
accounting purposes, some valuation assumptions may sometimes reflect 
conservative assumptions and estimates of the value of assets reflected in a 
company’s balance sheet. This inherent conservatism can lead to definitions 
that are too narrow for transfer pricing purposes and valuation approaches 
that are not necessarily consistent with the arm’s length principle. Caution 
should therefore be exercised in accepting valuations performed for 
accounting purposes as necessarily reflecting arm’s length prices or values 
for transfer pricing purposes without a thorough examination of the 
underlying assumptions. In particular, valuations of intangibles contained in 
purchase price allocations performed for accounting purposes are not 
determinative for transfer pricing purposes and should be utilised in a 
transfer pricing analysis with caution and careful consideration of the 
underlying assumptions. 


6.156 It is not the intention of these Guidelines to set out a 
comprehensive summary of the valuation techniques utilised by valuation 
professionals. Similarly, it is not the intention of these Guidelines to endorse 
or reject one or more sets of valuation standards utilised by valuation or 
accounting professionals or to describe in detail or specifically endorse one 
or more specific valuation techniques or methods as being especially 
suitable for use in a transfer pricing analysis. However, where valuation 
techniques are applied in a manner that gives due regard to these Guidelines, 
to the specific facts of the case, to sound valuation principles and practices, 
and with appropriate consideration of the validity of the assumptions 
underlying the valuation and the consistency of those assumptions with the 
arm’s length principle, such techniques can be useful tools in a transfer 
pricing analysis where reliable comparable uncontrolled transactions are not 
available. See, however, paragraphs 6.142 and 6.143 for a discussion of the 
reliability and application of valuation techniques based on intangible 
development costs. 
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6.157 Valuation techniques that estimate the discounted value of 
projected future cash flows derived from the exploitation of the transferred 
intangible or intangibles can be particularly useful when properly applied. 
There are many variations of these valuation techniques. In general terms, 
such techniques measure the value of an intangible by the estimated value of 
future cash flows it may generate over its expected remaining lifetime. The 
value can be calculated by discounting the expected future cash flows to 
present value.7 Under this approach valuation requires, among other things, 
defining realistic and reliable financial projections, growth rates, discount 
rates, the useful life of intangibles, and the tax effects of the transaction. 
Moreover it entails consideration of terminal values when appropriate. 
Depending on the facts and circumstances of the individual case, the 
calculation of the discounted value of projected cash flows derived from the 
exploitation of the intangible should be evaluated from the perspectives of 
both parties to the transaction in arriving at an arm’s length price. The arm’s 
length price will fall somewhere within the range of present values 
evaluated from the perspectives of the transferor and the transferee. 
Examples 27 to 29 in the Annex to Chapter VI illustrate the provisions of 
this section. 


D.2.6.4. Specific areas of concern in applying methods based on the 
discounted value of projected cash flows 


6.158 When applying valuation techniques, including valuation 
techniques based on projected cash flows, it is important to recognise that 
the estimates of value based on such techniques can be volatile. Small 
changes in one or another of the assumptions underlying the valuation 
model or in one or more of the valuation parameters can lead to large 
differences in the intangible value the model produces. A small percentage 
change in the discount rate, a small percentage change in the growth rates 
assumed in producing financial projections, or a small change in the 


                                                        
7  In the case of a financial valuation based on projections, the analysis will 


often be based on projections of cash flows. Accrual based measures of 
income, such as those determined for accounting or tax purposes, may not 
properly reflect the timing of cash flows which can create a difference in 
outcome between an income and a cash flow based approach. However, in 
light of a number of considerations, the use of income projections rather 
than cash flow projections may, in some cases, yield a more reliable result 
in a transfer pricing context as a practical matter. Care must be taken, 
however, to assure that either income or cash flow measures are applied in a 
consistent manner and in appropriate circumstances. References to cash 
flow in this document should therefore be read broadly to include both cash 
flow and income measures, appropriately applied. 
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assumptions regarding the useful life of the intangible can each have a 
profound effect on the ultimate valuation. Moreover, this volatility is often 
compounded when changes are made simultaneously to two or more 
valuation assumptions or parameters. 


6.159 The reliability of the intangible value produced using a valuation 
model is particularly sensitive to the reliability of the underlying 
assumptions and estimates on which it is based and on the due diligence and 
judgment exercised in confirming assumptions and in estimating valuation 
parameters. 


6.160 Because of the importance of the underlying assumptions and 
valuation parameters, taxpayers and tax administrations making use of 
valuation techniques in determining arm’s length prices for transferred 
intangibles should explicitly set out each of the relevant assumptions made 
in creating the valuation model, should describe the basis for selecting 
valuation parameters, and should be prepared to defend the reasonableness 
of such assumptions and valuation parameters. Moreover, it is a good 
practice for taxpayers relying on valuation techniques to present as part of 
their transfer pricing documentation some sensitivity analysis reflecting the 
consequential change in estimated intangible value produced by the model 
when alternative assumptions and parameters are adopted. 


6.161 It may be relevant in assessing the reliability of a valuation model 
to consider the purposes for which the valuation was undertaken and to 
examine the assumptions and valuation parameters in different valuations 
undertaken by the taxpayer for non-tax purposes. It would be reasonable for 
a tax administration to request an explanation for any inconsistencies in the 
assumptions made in a valuation of an intangible undertaken for transfer 
pricing purposes and valuations undertaken for other purposes. For example, 
such requests would be appropriate if high discount rates are used in a 
transfer pricing analysis when the company routinely uses lower discount 
rates in evaluating possible mergers and acquisitions. Such requests would 
also be appropriate if it is asserted that particular intangibles have short 
useful lives but the projections used in other business planning contexts 
demonstrate that related intangibles produce cash flows in years beyond the 
“useful life” that has been claimed for transfer pricing purposes. Valuations 
used by an MNE group in making operational business decisions may be 
more reliable than those prepared exclusively for purposes of a transfer 
pricing analysis. 


6.162 The following sections identify some of the specific concerns that 
should be taken into account in evaluating certain important assumptions 
underlying calculations in a valuation model based on discounted cash 
flows. These concerns are important in evaluating the reliability of the 
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particular application of a valuation technique. Notwithstanding the various 
concerns expressed above and outlined in detail in the following paragraphs, 
depending on the circumstances, application of such a valuation technique, 
either as part of one of the five OECD transfer pricing methods or as a 
useful tool, may prove to be more reliable than application of any other 
transfer pricing method, particularly where reliable comparable uncontrolled 
transactions do not exist. 


D.2.6.4.1.  Accuracy of financial projections 
6.163 The reliability of a valuation of a transferred intangible using 
discounted cash flow valuation techniques is dependent on the accuracy of 
the projections of future cash flows or income on which the valuation is 
based. However, because the accuracy of financial projections is contingent 
on developments in the marketplace that are both unknown and unknowable 
at the time the valuation is undertaken, and to this extent such projections 
are speculative, it is essential for taxpayers and tax administrations to 
examine carefully the assumptions underlying the projections of both future 
revenue and future expense. 


6.164 In evaluating financial projections, the source and purpose of the 
projections can be particularly important. In some cases, taxpayers will 
regularly prepare financial projections for business planning purposes. It can 
be that such analyses are used by management of the business in making 
business and investment decisions. It is usually the case that projections 
prepared for non-tax business planning purposes are more reliable than 
projections prepared exclusively for tax purposes, or exclusively for 
purposes of a transfer pricing analysis. 


6.165 The length of time covered by the projections should also be 
considered in evaluating the reliability of the projections. The further into 
the future the intangible in question can be expected to produce positive 
cash flows, the less reliable projections of income and expense are likely to 
be. 


6.166 A further consideration in evaluating the reliability of projections 
involves whether the intangibles and the products or services to which they 
relate have an established track record of financial performance. Caution 
should always be used in assuming that past performance is a reliable guide 
to the future, as many factors are subject to change. However, past operating 
results can provide some useful guidance as to likely future performance of 
products or services that rely on intangibles. Projections with respect to 
products or services that have not been introduced to the market or that are 
still in development are inherently less reliable than those with some track 
record. 
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6.167 When deciding whether to include development costs in the cash 
flow projections it is important to consider the nature of the transferred 
intangible. Some intangibles may have indefinite useful lives and may be 
continually developed. In these situations it is appropriate to include future 
development costs in the cash flow forecasts. Others, for example a specific 
patent, may already be fully developed and, in addition not provide a 
platform for the development of other intangibles. In these situations no 
development costs should be included in the cash flow forecasts for the 
transferred intangible. 


6.168 Where, for the foregoing reasons, or any other reason, there is a 
basis to believe that the projections behind the valuation are unreliable or 
speculative, attention should be given to the guidance in Section D.3 and 
D.4. 


D.2.6.4.2.  Assumptions regarding growth rates 
6.169 A key element of some cash flow projections that should be 
carefully examined is the projected growth rate. Often projections of future 
cash flows are based on current cash flows (or assumed initial cash flows 
after product introduction in the case of partially developed intangibles) 
expanded by reference to a percentage growth rate. Where that is the case, 
the basis for the assumed growth rate should be considered. In particular, it 
is unusual for revenues derived from a particular product to grow at a steady 
rate over a long period of time. Caution should therefore be exercised in too 
readily accepting simple models containing linear growth rates not justified 
on the basis of either experience with similar products and markets or a 
reasonable evaluation of likely future market conditions. It would generally 
be expected that a reliable application of a valuation technique based on 
projected future cash flows would examine the likely pattern of revenue and 
expense growth based on industry and company experience with similar 
products. 


D.2.6.4.3.  Discount rates 
6.170 The discount rate or rates used in converting a stream of projected 
cash flows into a present value is a critical element of a valuation model. 
The discount rate takes into account the time value of money and the risk or 
uncertainty of the anticipated cash flows. As small variations in selected 
discount rates can generate large variations in the calculated value of 
intangibles using these techniques, it is essential for taxpayers and tax 
administrations to give close attention to the analysis performed and the 
assumptions made in selecting the discount rate or rates utilised in the 
valuation model. 
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6.171 There is no single measure for a discount rate that is appropriate 
for transfer pricing purposes in all instances. Neither taxpayers nor tax 
administrations should assume that a discount rate that is based on a 
Weighted Average Cost of Capital (WACC) approach or any other measure 
should always be used in transfer pricing analyses where determination of 
appropriate discount rates is important. Instead the specific conditions and 
risks associated with the facts of a given case and the particular cash flows 
in question should be evaluated in determining the appropriate discount rate. 


6.172 It should be recognised in determining and evaluating discount 
rates that in some instances, particularly those associated with the valuation 
of intangibles still in development, intangibles may be among the most risky 
components of a taxpayer’s business. It should also be recognised that some 
businesses are inherently more risky than others and some cash flow streams 
are inherently more volatile than others. For example, the likelihood that a 
projected level of research and development expense will be incurred may 
be higher than the likelihood that a projected level of revenues will 
ultimately be generated. The discount rate or rates should reflect the level of 
risk in the overall business and the expected volatility of the various 
projected cash flows under the circumstances of each individual case. 


6.173 Since certain risks can be taken into account either in arriving at 
financial projections or in calculating the discount rate, care should be taken 
to avoid double discounting for risk. 


D.2.6.4.4.  Useful life of intangibles and terminal values 
6.174 Valuation techniques are often premised on the projection of cash 
flows derived from the exploitation of the intangible over the useful life of 
the intangible in question. In such circumstances, the determination of the 
actual useful life of the intangible will be one of the critical assumptions 
supporting the valuation model. 


6.175 The projected useful life of particular intangibles is a question to 
be determined on the basis of all of the relevant facts and circumstances. 
The useful life of a particular intangible can be affected by the nature and 
duration of the legal protections afforded the intangible. The useful life of 
intangibles also may be affected by the rate of technological change in the 
industry, and by other factors affecting competition in the relevant economic 
environment. See paragraphs 6.121 and 6.122. 


6.176 In some circumstances, particular intangibles may contribute to 
the generation of cash flow in years after the legal protections have expired 
or the products to which they specifically relate have ceased to be marketed. 
This can be the case in situations where one generation of intangibles forms 
the base for the development of future generations of intangibles and new 
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products. It may well be that some portion of continuing cash flows from 
projected new products should properly be attributed to otherwise expired 
intangibles where such follow on effects exist. It should be recognised that, 
while some intangibles have an indeterminate useful life at the time of 
valuation, that fact does not imply that non-routine returns are attributable to 
such intangibles in perpetuity. 


6.177 In this regard, where specific intangibles contribute to continuing 
cash flows beyond the period for which reasonable financial projections 
exist, it will sometimes be the case that a terminal value for the intangible 
related cash flows is calculated. Where terminal values are used in valuation 
calculations, the assumptions underlying their calculation should be clearly 
set out and the underlying assumptions thoroughly examined, particularly 
the assumed growth rates. 


D.2.6.4.5. Assumptions regarding taxes 
6.178 Where the purpose of the valuation technique is to isolate the 
projected cash flows associated with an intangible, it may be necessary to 
evaluate and quantify the effect of projected future income taxes on the 
projected cash flows. Tax effects to be considered include: (i) taxes 
projected to be imposed on future cash flows, (ii) tax amortisation benefits 
projected to be available to the transferee, if any, and (iii) taxes projected to 
be imposed on the transferor as a result of the transfer, if any. 


D.2.7. Form of payment 
6.179 Taxpayers have substantial discretion in defining the form of 
payment for transferred intangibles. In transactions between independent 
parties, it is common to observe payments for intangibles that take the form 
of a single lump sum. It is also common to observe payments for intangibles 
that take the form of periodic payments over time. Arrangements involving 
periodic payments can be structured either as a series of instalment 
payments fixed in amount, or may take the form of contingent payments 
where the amount of payments depends on the level of sales of products 
supported by the intangibles, on profitability, or on some other factor. The 
principles of Section D.1.1 of Chapter I should be followed in evaluating 
taxpayer agreements with regard to the form of payment. 


6.180 In evaluating the provisions of taxpayer agreements related to the 
form of payment, it should be noted that some payment forms will entail 
greater or lesser levels of risk to one of the parties. For example, a payment 
form contingent on future sales or profit will normally involve greater risk to 
the transferor than a payment form calling for either a single lump-sum 
payment at the time of the transfer or a series of fixed instalment payments, 
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because of the existence of the contingency. The chosen form of the 
payment must be consistent with the facts and circumstances of the case, 
including the written contracts, the actual conduct of the parties, and the 
ability of the parties to bear and manage the relevant payment risks. In 
particular, the amount of the specified payments should reflect the relevant 
time value of money and risk features of the chosen form of payment. For 
example, if a valuation technique is applied and results in the calculation of 
a lump-sum present value for the transferred intangible, and if a taxpayer 
applies a payment form contingent on future sales, the discount rate used in 
converting the lump-sum valuation to a stream of contingent payments over 
the useful life of the intangible should reflect the increased risk to the 
transferor that sales may not materialise and that payments would therefore 
not be forthcoming, as well as the time value of money consequences arising 
from the deferral of the payments to future years. 


D.3.  Arm’s length pricing of transactions involving intangibles for 
which valuation is highly uncertain at the time of the 
transaction 


6.181 Intangibles or rights in intangibles may have specific features 
complicating the search for comparables and in some cases making it 
difficult to determine the value of an intangible at the time of the 
transaction. When valuation of an intangible or rights in an intangible at the 
time of the transaction is highly uncertain, the question arises as to how 
arm’s length pricing should be determined. The question should be resolved, 
both by taxpayers and tax administrations, by reference to what independent 
enterprises would have done in comparable circumstances to take account of 
the valuation uncertainty in the pricing of the transaction. To this aim, the 
guidance and recommended process in Section D of Chapter I and the 
principles in Chapter III as supplemented by the guidance in this chapter for 
conducting a comparability analysis are relevant. 


6.182 Depending on the facts and circumstances, there is a variety of 
mechanisms that independent enterprises might adopt to address high 
uncertainty in the valuation of the intangible at the time of the transaction. 
For example, one possibility is to use anticipated benefits (taking into 
account all relevant economic factors) as a means for establishing the 
pricing at the outset of the transaction. In determining the anticipated 
benefits, independent enterprises would take into account the extent to 
which subsequent developments are foreseeable and predictable. In some 
cases, independent enterprises might find that subsequent developments are 
sufficiently predictable and therefore the projections of anticipated benefits 
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are sufficiently reliable to fix the pricing for the transaction at the outset on 
the basis of those projections. 


6.183 In other cases, independent enterprises might find that pricing 
based on anticipated benefits alone does not provide adequate protection 
against the risks posed by the high uncertainty in valuing the intangible. In 
such cases independent enterprises might, for instance, adopt shorter-term 
agreements, include price adjustment clauses in the terms of the agreement, 
or adopt a payment structure involving contingent payments to protect 
against subsequent developments that might not be sufficiently predictable. 
For these purposes, a contingent pricing arrangement is any pricing 
arrangement in which the quantum or timing of payments is dependent on 
contingent events, including the achievement of predetermined financial 
thresholds such as sales or profits, or of predetermined development stages 
(e.g. royalty or periodic milestone payments). For example, a royalty rate 
could be set to increase as the sales of the licensee increase, or additional 
payments could be required at such time as certain development targets are 
successfully achieved. For a transfer of intangibles or rights in intangibles at 
a stage when they are not ready to be commercialised but require further 
development, payment terms adopted by independent parties on initial 
transfer might include the determination of additional contingent amounts 
that would become payable only on the achievement of specified milestone 
stages in their further development. 


6.184 Also, independent enterprises may determine to assume the risk of 
unpredictable subsequent developments. However, the occurrence of major 
events or developments unforeseen by the parties at the time of the 
transaction or the occurrence of foreseen events or developments considered 
to have a low probability of occurrence which change the fundamental 
assumptions upon which the pricing was determined may lead to 
renegotiation of the pricing arrangements by agreement of the parties where 
it is to their mutual benefit. For example, a renegotiation might occur at 
arm’s length if a royalty rate based on sales for a patented drug turned out to 
be vastly excessive due to an unexpected development of an alternative low-
cost treatment. The excessive royalty might remove the incentive of the 
licensee to manufacture or sell the drug at all, in which case the licensee will 
have an interest in renegotiating the agreement. It may be the case that the 
licensor has an interest in keeping the drug on the market and in retaining 
the same licensee to manufacture or sell the drug because of the skills and 
expertise of the licensee or the existence of a long-standing co-operative 
relationship between them. Under these circumstances, the parties might 
prospectively renegotiate to their mutual benefit all or part of the agreement 
and set a lower royalty rate. In any event, whether renegotiation would take 
place, would depend upon all the facts and circumstances of each case. 
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6.185 If independent enterprises in comparable circumstances would 
have agreed on the inclusion of a mechanism to address high uncertainty in 
valuing the intangible (e.g. a price adjustment clause), the tax administration 
should be permitted to determine the pricing of a transaction involving an 
intangible or rights in an intangible on the basis of such mechanism. 
Similarly, if independent enterprises in comparable circumstances would 
have considered subsequent events so fundamental that their occurrence 
would have led to a prospective renegotiation of the pricing of a transaction, 
such events should also lead to a modification of the pricing of the 
transaction between associated enterprises. 


D.4.  Hard-to-value intangibles (HTVI) 


6.186 A tax administration may find it difficult to establish or verify 
what developments or events might be considered relevant for the pricing of 
a transaction involving the transfer of intangibles or rights in intangibles, 
and the extent to which the occurrence of such developments or events, or 
the direction they take, might have been foreseen or reasonably foreseeable 
at the time the transaction was entered into. The developments or events that 
might be of relevance for the valuation of an intangible are in most cases 
strongly connected to the business environment in which that intangible is 
developed or exploited. Therefore, the assessment of which developments or 
events are relevant and whether the occurrence and direction of such 
developments or events might have been foreseen or reasonably foreseeable 
requires specialised knowledge, expertise and insight into the business 
environment in which the intangible is developed or exploited. In addition, 
the assessments that are prudent to undertake when evaluating the transfer of 
intangibles or rights in intangibles in an uncontrolled transaction, may not be 
seen as necessary or useful for other than transfer pricing purposes by the 
MNE group when a transfer takes place within the group, with the result that 
those assessments may not be comprehensive. For example, an enterprise 
may transfer intangibles at an early stage of development to an associated 
enterprise, set a royalty rate that does not reflect the value of the intangible 
at the time of the transfer, and later take the position that it was not possible 
at the time of the transfer to predict the subsequent success of the product 
with full certainty. The difference between the ex ante and ex post value of 
the intangible would therefore be claimed by the taxpayer to be attributable 
to more favourable developments than anticipated. The general experience 
of tax administrations in these situations is that they may not have the 
specific business insights or access to the information to be able to examine 
the taxpayer’s claim and to demonstrate that the difference between the ex 
ante and ex post value of the intangible is due to non-arm’s length pricing 
assumptions made by the taxpayer. Instead, tax administrations seeking to 
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examine the taxpayer’s claim are largely dependent on the insights and 
information provided by that taxpayer. These situations associated with 
information asymmetry between taxpayers and tax administrations can give 
rise to transfer pricing risk. See paragraph 6.191. 


6.187 In these situations involving the transfer of an intangible or rights 
in an intangible ex post outcomes can provide a pointer to tax 
administrations about the arm’s length nature of the ex ante pricing 
arrangement agreed upon by the associated enterprises, and the existence of 
uncertainties at the time of the transaction. If there are differences between 
the ex ante projections and the ex post results which are not due to 
unforeseeable developments or events, the differences may give an 
indication that the pricing arrangement agreed upon by the associated 
enterprises at the time the transaction was entered into may not have 
adequately taken into account the relevant developments or events that 
might have been expected to affect the value of the intangible and the 
pricing arrangements adopted. 


6.188 In response to the considerations discussed above, this section 
contains an approach consistent with the arm’s length principle that tax 
administrations can adopt to ensure that tax administrations can determine in 
which situations the pricing arrangements as set by the taxpayers are at 
arm’s length and are based on an appropriate weighting of the foreseeable 
developments or events that are relevant for the valuation of certain hard-to-
value intangibles, and in which situations this is not the case. Under this 
approach, ex post evidence provides presumptive evidence as to the 
existence of uncertainties at the time of the transaction, whether the taxpayer 
appropriately took into account reasonably foreseeable developments or 
events at the time of the transaction, and the reliability of the information 
used ex ante in determining the transfer price for the transfer of such 
intangibles or rights in intangibles. Such presumptive evidence may be 
subject to rebuttal as stated in paragraphs 6.193 and 6.194, if it can be 
demonstrated that it does not affect the accurate determination of the arm’s 
length price. This situation should be distinguished from the situation in 
which hindsight is used by taking ex post results for tax assessment purposes 
without considering whether the information on which the ex post results are 
based could or should reasonably have been known and considered by the 
associated enterprises at the time the transaction was entered into. 


6.189 The term hard-to-value intangibles (HTVI) covers intangibles or 
rights in intangibles for which, at the time of their transfer between 
associated enterprises, (i) no reliable comparables exist, and (ii) at the time 
the transactions was entered into, the projections of future cash flows or 
income expected to be derived from the transferred intangible, or the 
assumptions used in valuing the intangible are highly uncertain, making it 
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difficult to predict the level of ultimate success of the intangible at the time 
of the transfer. 


6.190 Transactions involving the transfer or the use of HTVI in 
paragraph 6.189 may exhibit one or more of the following features: 


• The intangible is only partially developed at the time of the 
transfer. 


• The intangible is not expected to be exploited commercially until 
several years following the transaction. 


• The intangible does not itself fall within the definition of HTVI in 
paragraph 6.189 but is integral to the development or enhancement 
of other intangibles which fall within that definition of HTVI. 


• The intangible is expected to be exploited in a manner that is novel 
at the time of the transfer and the absence of a track record of 
development or exploitation of similar intangibles makes 
projections highly uncertain. 


• The intangible, meeting the definition of HTVI under 
paragraph 6.189, has been transferred to an associated enterprise 
for a lump sum payment. 


• The intangible is either used in connection with or developed under 
a CCA or similar arrangements. 


6.191 For such intangibles, information asymmetry between taxpayer 
and tax administrations, including what information the taxpayer took into 
account in determining the pricing of the transaction, may be acute and may 
exacerbate the difficulty encountered by tax administrations in verifying the 
arm’s length basis on which pricing was determined for the reasons 
discussed in paragraph 6.186. As a result, it will prove difficult for a tax 
administration to perform a risk assessment for transfer pricing purposes, to 
evaluate the reliability of the information on which pricing has been based 
by the taxpayer, or to consider whether the intangible or rights in intangibles 
have been transferred at undervalue or overvalue compared to the arm’s 
length price, until ex post outcomes are known in years subsequent to the 
transfer. 


6.192 In these circumstances, the tax administration can consider ex post 
outcomes as presumptive evidence about the appropriateness of the ex ante 
pricing arrangements. However, the consideration of ex post evidence 
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should be based on a determination that such evidence is necessary to be 
taken into account to assess the reliability of the information on which ex 
ante pricing has been based. Where the tax administration is able to confirm 
the reliability of the information on which ex ante pricing has been based, 
notwithstanding the approach described in this section, then adjustments 
based on ex post profit levels should not be made. In evaluating the ex ante 
pricing arrangements, the tax administration is entitled to use the ex post 
evidence about financial outcomes to inform the determination of the arm’s 
length pricing arrangements, including any contingent pricing arrangements, 
that would have been made between independent enterprises at the time of 
the transaction, considering the guidance in paragraph 6.185. Depending on 
the facts and circumstances of the case and considering the guidance in 
Section B.5 of Chapter III, a multi-year analysis of the information for the 
application of this approach may be appropriate. 


6.193 This approach will not apply to transactions involving the transfer 
or use of HTVI falling within the scope of paragraph 6.189, when at least 
one of the following exemptions applies: 


i) The taxpayer provides: 


1. Details of the ex ante projections used at the time of the transfer 
to determine the pricing arrangements, including how risks were 
accounted for in calculations to determine the price 
(e.g. probability-weighted), and the appropriateness of its 
consideration of reasonably foreseeable events and other risks, 
and the probability of occurrence; and, 


2. Reliable evidence that any significant difference between the 
financial projections and actual outcomes is due to: a) 
unforeseeable developments or events occurring after the 
determination of the price that could not have been anticipated by 
the associated enterprises at the time of the transaction; or b) the 
playing out of probability of occurrence of foreseeable outcomes, 
and that these probabilities were not significantly overestimated 
or underestimated at the time of the transaction; 


ii) The transfer of the HTVI is covered by a bilateral or multilateral 
advance pricing arrangement in effect for the period in question 
between the countries of the transferee and the transferor. 


iii) Any significant difference between the financial projections and 
actual outcomes mentioned in i)2 above does not have the effect of 
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reducing or increasing the compensation for the HTVI by more than 
20% of the compensation determined at the time of the transaction. 


iv) A commercialisation period of five years has passed following the 
year in which the HTVI first generated unrelated party revenues for 
the transferee and in which commercialisation period any significant 
difference between the financial projections and actual outcomes 
mentioned in i)2 above was not greater than 20% of the projections 
for that period.8 


6.194 The first exemption means that, although the ex post evidence 
about financial outcomes provides relevant information for tax 
administrations to consider the appropriateness of the ex ante pricing 
arrangements, in circumstances where the taxpayer can satisfactorily 
demonstrate what was foreseeable at the time of the transaction and 
reflected in the pricing assumptions, and that the developments leading to 
the difference between projections and outcomes arose from unforeseeable 
events, tax administrations will not be entitled to make adjustments to the ex 
ante pricing arrangements based on ex post outcomes. For example, if the 
evidence of financial outcomes shows that sales of products exploiting the 
transferred intangible reached 1 000 a year, but the ex ante pricing 
arrangements were based on projections that considered sales reaching a 
maximum of only 100 a year, then the tax administration should consider 
the reasons for sales reaching such higher volumes. If the higher volumes 
were due to, for example, an exponentially higher demand for the products 
incorporating the intangible caused by a natural disaster or some other 
unexpected event that was clearly unforeseeable at the time of the 
transaction or appropriately given a very low probability of occurrence, then 
the ex ante pricing should be recognised as being at arm’s length, unless 
there is evidence other than the ex post financial outcomes indicating that 
price setting did not take place on an arm’s length basis. 


6.195 It would be important to permit resolution of cases of double 
taxation arising from application of the approach for HTVI through access 
to the mutual agreement procedure under the applicable Treaty. 


                                                        
8  In some business sectors it is not unusual for an intangible to be transferred 


with a contingent clause relating to a second, or further, use. In respect of 
the type of intangibles where this occurs, the time period begins again with 
the new commercialisation. 
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D.5.  Supplemental guidance for transactions involving the use of 
intangibles in connection with the sale of goods or the provision 
of services 


6.196 This section provides supplemental guidance for applying the 
rules of Chapters I - III in situations where one or both parties to a 
controlled transaction uses intangibles in connection with the sale of goods 
or the provision of services, but where no transfer of intangibles or interests 
in intangibles occurs. Where intangibles are present, the transfer pricing 
analysis must carefully consider the effect of the intangibles involved on the 
prices and other conditions of controlled transactions. 


D.5.1. Intangibles as a comparability factor in transactions 
involving the use of intangibles 


6.197 The general rules of Section D.1 of Chapter I and Chapter III also 
apply to guide the comparability analysis of transactions involving the use 
of intangibles in connection with a controlled transaction involving the sale 
of goods or the provision of services. However, the presence of intangibles 
may sometimes raise challenging comparability issues. 


6.198 In a transfer pricing analysis where the most appropriate transfer 
pricing method is the resale price method, the cost-plus method, or the 
transactional net margin method, the less complex of the parties to the 
controlled transaction is often selected as the tested party. In many cases, an 
arm’s length price or level of profit for the tested party can be determined 
without the need to value the intangibles used in connection with the 
transaction. That would generally be the case where only the non-tested 
party uses intangibles. In some cases, however, the tested party may in fact 
use intangibles notwithstanding its relatively less complex operations. 
Similarly, parties to potentially comparable uncontrolled transactions may 
use intangibles. Where either of these is the case, it becomes necessary to 
consider the intangibles used by the tested party and by the parties to 
potentially comparable uncontrolled transactions as one comparability factor 
in the analysis. 


6.199 For example, a tested party engaged in the marketing and 
distribution of goods purchased in controlled transactions may have 
developed marketing intangibles in its geographic area of operation, 
including customer lists, customer relationships, and customer data. It may 
also have developed advantageous logistical know-how or software and 
other tools that it uses in conducting its distribution business. The impact of 
such intangibles on the profitability of the tested party should be considered 
in conducting a comparability analysis. 
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6.200 It is important to note, however, that in many cases where the 
tested party uses such intangibles, parties to comparable uncontrolled 
transactions will also have the same types of intangibles at their disposal. 
Thus, in the distribution company case, an uncontrolled entity engaged in 
providing distribution services in the tested party’s industry and market is 
also likely to have knowledge of and contacts with potential customers, 
collect customer data, have its own effective logistical systems, and in other 
respects have similar intangibles to the tested party. Where that is the case, 
the level of comparability may be sufficiently high that it is possible to rely 
on prices paid or margins earned by the potential comparables as an 
appropriate measure of arm’s length compensation for both the functions 
performed and the intangibles owned by the tested party. 


6.201 Where the tested party and the potential comparable have 
comparable intangibles, the intangibles will not constitute unique and 
valuable intangibles within the meaning of paragraph 6.17, and therefore no 
comparability adjustments will be required with regard to the intangibles. 
The potential comparable will, in these circumstances, provide the best 
evidence of the profit contribution of the tested party’s intangibles. If, 
however, either the tested party or the potential comparable has and uses in 
its business unique and valuable intangibles, it may be necessary either to 
make appropriate comparability adjustments or to revert to a different 
transfer pricing method. The principles contained in Sections D.2.1 to D.2.4 
apply in evaluating the comparability of intangibles in such situations. 


6.202 It is appropriate for both taxpayers and tax administrations to 
exercise restraint in rejecting potential comparables based on the use of 
intangibles by either the parties to potentially comparable transactions or by 
the tested party. Potential comparables should generally not be rejected on 
the basis of the asserted existence of unspecified intangibles or on the basis 
of the asserted significance of goodwill. If identified transactions or 
companies are otherwise comparable, they may provide the best available 
indication of arm’s length pricing notwithstanding the existence and use by 
either the tested party or the parties to the potentially comparable 
transactions of relatively insignificant intangibles. Potentially comparable 
transactions should be disregarded on the basis of the existence and use of 
non-comparable intangibles only where the intangibles in question can be 
clearly and distinctly identified and where the intangibles are manifestly 
unique and valuable intangibles. 
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D.5.2. Determining arm’s length prices for transactions 
involving the use of intangibles in connection with the 
sale of goods or the performance of services 


6.203 The principles of Chapters I - III apply in determining arm’s 
length prices for transactions involving the use of intangibles in connection 
with sales of goods or the performance of services. Two general categories 
of cases can arise. In the first category of cases, the comparability analysis, 
including the functional analysis, will reveal the existence of sufficiently 
reliable comparables to permit the determination of arm’s length conditions 
for the transaction using a transfer pricing method based on comparables. In 
the second category of cases, the comparability analysis, including the 
functional analysis, will fail to identify reliable comparable uncontrolled 
transactions, often as a direct result of the use by one or both parties to the 
transaction of unique and valuable intangibles. Transfer pricing approaches 
to these two categories of cases are described below. 


D.5.2.1. Situations where reliable comparables exist 
6.204 It will often be the case that, notwithstanding the use of 
intangibles by one or both parties to a controlled sale of goods or provision 
of services, reliable comparables can be identified. Depending on the 
specific facts, any of the five OECD transfer pricing methods described in 
Chapter II might constitute the most appropriate transfer pricing method 
where the transaction involves the use of intangibles in connection with a 
controlled sale of goods or provision of services and reliable comparables 
are present. 


6.205 Where the tested party does not use unique and valuable 
intangibles, and where reliable comparables can be identified, it will often 
be possible to determine arm’s length prices on the basis of one-sided 
methods including the CUP, resale price, cost plus and TNMM methods. 
The guidance in Chapters I - III will generally be sufficient to guide the 
determination of arm’s length prices in such situations, without the need for 
a detailed analysis of the nature of the intangibles used by the other party to 
the transaction. 


6.206 The principles described in Sections D.2.1 to D.2.4 of this chapter 
should be applied in determining whether the use of intangibles by the tested 
party will preclude reliance on identified comparable uncontrolled 
transactions or require comparability adjustments. Only when the 
intangibles used by the tested party are unique and valuable intangibles will 
the need arise to make comparability adjustments or to adopt a transfer 
pricing method less dependent on comparable uncontrolled transactions. 
Where intangibles used by the tested party are not unique and valuable 
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intangibles, prices paid or received, or margins or returns earned by parties 
to comparable uncontrolled transactions may provide a reliable basis for 
determining arm’s length conditions. 


6.207 Where the need to make comparability adjustments arises because 
of differences in the intangibles used by the tested party in a controlled 
transaction and the intangibles used by a party to a potentially comparable 
uncontrolled transaction, difficult factual questions can arise in quantifying 
reliable comparability adjustments. These issues require thorough 
consideration of the relevant facts and circumstances and of the available 
data regarding the impact of the intangibles on prices and profits. Where the 
impact on price of a difference in the nature of the intangibles used is clearly 
material, but not subject to accurate estimation, it may be necessary to utilise 
a different transfer pricing method that is less dependent on identification of 
reliable comparables. 


6.208 It should also be recognised that comparability adjustments for 
factors other than differences in the nature of the intangibles used may be 
required in matters involving the use of intangibles in connection with a 
controlled sale of goods or services. In particular, comparability adjustments 
may be required for matters such as differences in markets, locational 
advantages, business strategies, assembled workforce, corporate synergies 
and other similar factors. While such factors may not be intangibles as that 
term is described in Section A.1 of this chapter, they can nevertheless have 
important effects on arm’s length prices in matters involving the use of 
intangibles. 


D.5.2.2. Situations where reliable comparables do not exist 
6.209 In some circumstances where reliable uncontrolled transactions 
cannot be identified, transactional profit split methods may be utilised to 
determine an arm’s length allocation of profits for the sale of goods or the 
provision of services involving the use of intangibles. One circumstance in 
which the use of transactional profit split methods may be appropriate is 
where both parties to the transaction make unique and valuable contributions 
to the transaction. 


6.210 Section C in Part III of Chapter II contains guidance to be 
considered in applying transactional profit split methods. That guidance is 
fully applicable to matters involving the use of intangibles in connection 
with the sale of goods or the provision of services in controlled transactions. 


6.211 In applying a profit split method in a case involving the use of 
intangibles, care should be taken to identify the intangibles in question, to 
evaluate the manner in which those intangibles contribute to the creation of 
value, and to evaluate other income producing functions performed, risks 
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assumed and assets used. Vague assertions of the existence and use of 
unspecified intangibles will not support a reliable application of a profit split 
method. 


6.212 In appropriate circumstances, transfer pricing methods or 
valuation techniques not dependent on the identification of reliable 
comparable uncontrolled transactions may also be utilised to determine 
arm’s length conditions for the sale of goods or the provision of services 
where intangibles are used in connection with the transaction. The 
alternative selected should reflect the nature of the goods or services 
provided and the contribution of intangibles and other relevant factors to the 
creation of value.  
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Chapter VII  
 


Special Considerations for Intra-Group Services 


A.  Introduction 


7.1 This chapter discusses issues that arise in determining for transfer 
pricing purposes whether services have been provided by one member of an 
MNE group to other members of that group and, if so, in establishing arm’s 
length pricing for those intra-group services. The chapter does not address 
except incidentally whether services have been provided in a cost 
contribution arrangement, nor, in such a case, the appropriate arm’s length 
pricing. Cost contribution arrangements are the subject of Chapter VIII. 


7.2 Nearly every MNE group must arrange for a wide scope of 
services to be available to its members, in particular administrative, 
technical, financial and commercial services. Such services may include 
management, coordination and control functions for the whole group. The 
cost of providing such services may be borne initially by the parent, by one 
or more specially designated group members (“a group service centre”), or 
other group members. An independent enterprise in need of a service may 
acquire the services from a service provider who specialises in that type of 
service or may perform the service for itself (i.e. in-house). In a similar way, 
a member of an MNE group in need of a service may acquire it from 
independent enterprises, or from one or more associated enterprises in the 
same MNE group (i.e. intra-group), or may perform the service for itself. 
Intra-group services often include those that are typically available 
externally from independent enterprises (such as legal and accounting 
services), in addition to those that are ordinarily performed internally 
(e.g. by an enterprise for itself, such as central auditing, financing advice, or 
training of personnel). It is not in the interests of an MNE group to incur 
costs unnecessarily, and it is in the interest of an MNE group to provide 
intra-group services efficiently. Application of the guidance in this chapter 
should ensure that services are appropriately identified and associated costs 
appropriately allocated within the MNE group in accordance with the arm’s 
length principle. 
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7.3 Intra-group arrangements for rendering services are sometimes 
linked to arrangements for transferring goods or intangibles (or the licensing 
thereof). In some cases, such as know-how contracts containing a service 
element, it may be very difficult to determine where the exact border lies 
between the transfer of intangibles or rights in intangibles and the provision 
of services. Ancillary services are frequently associated with the transfer of 
technology. It may therefore be necessary to consider the principles for 
aggregation and segregation of transactions in Chapter III where a mixed 
transfer of services and property is involved. 


7.4 Intra-group services may vary considerably among MNE groups, 
as does the extent to which those services provide a benefit, or an expected 
benefit, to one or more group members. Each case is dependent upon its 
own facts and circumstances and the arrangements within the group. For 
example, in a decentralised group, the parent company may limit its intra-
group activity to monitoring its investments in its subsidiaries in its capacity 
as a shareholder. In contrast, in a centralised or integrated group, the board 
of directors and senior management of the parent company may make 
important decisions concerning the affairs of its subsidiaries, and the parent 
company may support the implementation of these decisions by performing 
general and administrative activities for its subsidiaries as well as 
operational activities such as treasury management, marketing, and supply 
chain management. 


B.  Main issues 


7.5 There are two issues in the analysis of transfer pricing for intra-
group services. One issue is whether intra-group services have in fact been 
provided. The other issue is what the intra-group charge for such services 
for tax purposes should be in accordance with the arm’s length principle. 
Each of these issues is discussed below. 


B.1. Determining whether intra-group services have been rendered 


B.1.1.  Benefits test 
7.6 Under the arm’s length principle, the question whether an intra-
group service has been rendered when an activity is performed for one or 
more group members by another group member should depend on whether 
the activity provides a respective group member with economic or 
commercial value to enhance or maintain its business position. This can be 
determined by considering whether an independent enterprise in comparable 
circumstances would have been willing to pay for the activity if performed 
for it by an independent enterprise or would have performed the activity in-
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house for itself. If the activity is not one for which the independent 
enterprise would have been willing to pay or perform for itself, the activity 
ordinarily should not be considered as an intra-group service under the 
arm’s length principle. 


7.7 The analysis described above quite clearly depends on the actual 
facts and circumstances, and it is not possible in the abstract to set forth 
categorically the activities that do or do not constitute the rendering of intra-
group services. However, some guidance may be given to elucidate how the 
analysis would be applied for some common types of services undertaken in 
MNE groups. 


7.8 Some intra-group services are performed by one member of an 
MNE group to meet an identified need of one or more specific members of 
the group. In such a case, it is relatively straightforward to determine 
whether a service has been provided. Ordinarily an independent enterprise in 
comparable circumstances would have satisfied the identified need either by 
performing the activity in-house or by having the activity performed by a 
third party. Thus, in such a case, an intra-group service ordinarily would be 
found to exist. For example, an intra-group service would normally be found 
where an associated enterprise repairs equipment used in manufacturing by 
another member of the MNE group. It is essential, however, that reliable 
documentation is provided to the tax administrations to verify that the costs 
have been incurred by the service provider. 


B.1.2.  Shareholder activities 
7.9 A more complex analysis is necessary where an associated 
enterprise undertakes activities that relate to more than one member of the 
group or to the group as a whole. In a narrow range of such cases, an intra-
group activity may be performed relating to group members even though 
those group members do not need the activity (and would not be willing to 
pay for it were they independent enterprises). Such an activity would be one 
that a group member (usually the parent company or a regional holding 
company) performs solely because of its ownership interest in one or more 
other group members, i.e. in its capacity as shareholder. This type of activity 
would not be considered to be an intra-group service, and thus would not 
justify a charge to other group members. Instead, the costs associated with 
this type of activity should be borne and allocated at the level of the 
shareholder. This type of activity may be referred to as a “shareholder 
activity”, distinguishable from the broader term “stewardship activity” used 
in the 1979 Report. Stewardship activities covered a range of activities by a 
shareholder that may include the provision of services to other group 
members, for example services that would be provided by a coordinating 
centre. These latter types of non-shareholder activities could include detailed 
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planning services for particular operations, emergency management or 
technical advice (trouble shooting), or in some cases assistance in day-to-
day management. 


7.10 The following are examples of costs associated with shareholder 
activities, under the standard set forth in paragraph 7.6: 


a) Costs relating to the juridical structure of the parent company itself, 
such as meetings of shareholders of the parent, issuing of shares in 
the parent company, stock exchange listing of the parent company 
and costs of the supervisory board; 


b) Costs relating to reporting requirements (including financial 
reporting and audit) of the parent company including the 
consolidation of reports, costs relating to the parent company’s audit 
of the subsidiary’s accounts carried out exclusively in the interest of 
the parent company, and costs relating to the preparation of 
consolidated financial statements of the MNE (however, in practice 
costs incurred locally by the subsidiaries may not need to be passed 
on to the parent or holding company where it is disproportionately 
onerous to identify and isolate those costs); 


c) Costs of raising funds for the acquisition of its participations and 
costs relating to the parent company’s investor relations such as 
communication strategy with shareholders of the parent company, 
financial analysts, funds and other stakeholders in the parent 
company; 


d) Costs relating to compliance of the parent company with the relevant 
tax laws; 


e) Costs which are ancillary to the corporate governance of the MNE as 
a whole. 


In contrast, if for example a parent company raises funds on behalf of 
another group member which uses them to acquire a new company, the 
parent company would generally be regarded as providing a service to the 
group member. The 1984 Report also mentioned “costs of managerial and 
control (monitoring) activities related to the management and protection of 
the investment as such in participations”. Whether these activities fall within 
the definition of shareholder activities as defined in these Guidelines would 
be determined according to whether under comparable facts and 
circumstances the activity is one that an independent enterprise would have 
been willing to pay for or to perform for itself. Where activities such as 
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those described above are performed by a group company other than solely 
because of an ownership interest in other group members, then that group 
company is not performing shareholder activities but should be regarded as 
providing a service to the parent or holding company to which the guidance 
in this chapter applies. 


B.1.3.  Duplication 
7.11 In general, no intra-group service should be found for activities 
undertaken by one group member that merely duplicate a service that 
another group member is performing for itself, or that is being performed for 
such other group member by a third party. An exception may be where the 
duplication of services is only temporary, for example, where an MNE 
group is reorganising to centralise its management functions. Another 
exception would be where the duplication is undertaken to reduce the risk of 
a wrong business decision (e.g. by getting a second legal opinion on a 
subject). Any consideration of possible duplication of services needs to 
identify the nature of the services in detail, and the reason why the company 
appears to be duplicating costs contrary to efficient practices. The fact that a 
company performs, for example, marketing services in-house and also is 
charged for marketing services from a group company does not of itself 
determine duplication, since marketing is a broad term covering many levels 
of activity. Examination of information provided by the taxpayer may 
determine that the intra-group services are different, additional, or 
complementary to the activities performed in-house. The benefits test would 
then apply to those non-duplicative elements of the intra-group services. 
Some regulated sectors require control functions to be performed locally as 
well as on a consolidated basis by the parent; such requirements should not 
lead to disallowance on grounds of duplication. 


B.1.4.  Incidental benefits 
7.12 There are some cases where an intra-group service performed by a 
group member such as a shareholder or coordinating centre relates only to 
some group members but incidentally provides benefits to other group 
members. Examples could be analysing the question whether to reorganise 
the group, to acquire new members, or to terminate a division. These 
activities could constitute intra-group services to the particular group 
members involved, for example those members who may make the 
acquisition or terminate one of their divisions, but they may also produce 
economic benefits for other group members not directly involved in the 
potential decision since the analysis could provide useful information about 
their own business operations. The incidental benefits ordinarily would not 
cause these other group members to be treated as receiving an intra-group 
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service because the activities producing the benefits would not be ones for 
which an independent enterprise ordinarily would be willing to pay. 


7.13 Similarly, an associated enterprise should not be considered to 
receive an intra-group service when it obtains incidental benefits attributable 
solely to its being part of a larger concern, and not to any specific activity 
being performed. For example, no service would be received where an 
associated enterprise by reason of its affiliation alone has a credit-rating 
higher than it would if it were unaffiliated, but an intra-group service would 
usually exist where the higher credit rating were due to a guarantee by 
another group member, or where the enterprise benefitted from deliberate 
concerted action involving global marketing and public relations campaigns. 
In this respect, passive association should be distinguished from active 
promotion of the MNE group’s attributes that positively enhances the profit-
making potential of particular members of the group. Each case must be 
determined according to its own facts and circumstances. See Section D.8 of 
Chapter I on MNE group synergies. 


B.1.5.  Centralised services 
7.14 Other activities that may relate to the group as a whole are those 
centralised in the parent company or one or more group service centres 
(such as a regional headquarters company) and made available to the group 
(or multiple members thereof). The activities that are centralised depend on 
the kind of business and on the organisational structure of the group, but in 
general they may include administrative services such as planning, 
coordination, budgetary control, financial advice, accounting, auditing, 
legal, factoring, computer services; financial services such as supervision of 
cash flows and solvency, capital increases, loan contracts, management of 
interest and exchange rate risks, and refinancing; assistance in the fields of 
production, buying, distribution and marketing; and services in staff matters 
such as recruitment and training. Group service centres also often carry out 
order management, customer service and call centres, research and 
development or administer and protect intangible property for all or part of 
the MNE group. These types of activities ordinarily will be considered intra-
group services because they are the type of activities that independent 
enterprises would have been willing to pay for or to perform for themselves. 


B.1.6.  Form of the remuneration 
7.15 In considering whether a charge for the provision of services 
would be made between independent enterprises, it would also be relevant to 
consider the form that an arm’s length consideration would take had the 
transaction occurred between independent enterprises dealing at arm’s 
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length. For example, in respect of financial services such as loans, foreign 
exchange and hedging, all of the remuneration may be built into the spread 
and it would not be appropriate to expect a further service fee to be charged 
if such were the case. Similarly, in some buying or procurement services a 
commission element may be incorporated in the price of the product or 
services procured, and a separate service fee may not be appropriate. 


7.16 Another issue arises with respect to services provided “on call”. 
The question is whether the availability of such services is itself a separate 
service for which an arm’s length charge (in addition to any charge for 
services actually rendered) should be determined. A parent company or one 
or more group service centres may be on hand to provide services such as 
financial, managerial, technical, legal or tax advice and assistance to 
members of the group at any time. In that case, a service may be rendered to 
associated enterprises by having staff, equipment, etc., available. An intra-
group service would exist to the extent that it would be reasonable to expect 
an independent enterprise in comparable circumstances to incur “standby” 
charges to ensure the availability of the services when the need for them 
arises. It is not unknown, for example, for an independent enterprise to pay 
an annual “retainer” fee to a firm of lawyers to ensure entitlement to legal 
advice and representation if litigation is brought. Another example is a 
service contract for priority computer network repair in the event of a 
breakdown. 


7.17 These services may be available on call and they may vary in 
amount and importance from year to year. It is unlikely that an independent 
enterprise would incur stand-by charges where the potential need for the 
service was remote, where the advantage of having services on-call was 
negligible, or where the on-call services could be obtained promptly and 
readily from other sources without the need for stand-by arrangements. 
Thus, the benefit conferred on a group company by the on-call arrangements 
should be considered, perhaps by looking at the extent to which the services 
have been used over a period of several years rather than solely for the year 
in which a charge is to be made, before determining that an intra-group 
service is being provided. 


7.18 The fact that a payment was made to an associated enterprise for 
purported services can be useful in determining whether services were in 
fact provided, but the mere description of a payment as, for example, 
“management fees” should not be expected to be treated as prima facie 
evidence that such services have been rendered. At the same time, the 
absence of payments or contractual agreements does not automatically lead 
to the conclusion that no intra-group services have been rendered. 
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B.2. Determining an arm’s length charge 


B.2.1.  In general 
7.19 Once it is determined that an intra-group service has been 
rendered, it is necessary, as for other types of intra-group transfers, to 
determine whether the amount of the charge, if any, is in accordance with 
the arm’s length principle. This means that the charge for intra-group 
services should be that which would have been made and accepted between 
independent enterprises in comparable circumstances. Consequently, such 
transactions should not be treated differently for tax purposes from 
comparable transactions between independent enterprises, simply because 
the transactions are between enterprises that happen to be associated. 


B.2.2.  Identifying actual arrangements for charging for intra-
group services 


7.20 To identify the amount, if any, that has actually been charged for 
services, a tax administration will need to identify what arrangements, if 
any, have actually been put in place between the associated enterprises to 
facilitate charges being made for the provision of services between them. 


B.2.2.1 Direct-charge methods 
7.21 In certain cases, the arrangements made for charging for intra-
group services can be readily identified. These cases are where the MNE 
group uses a direct-charge method, i.e. where the associated enterprises are 
charged for specific services. In general, the direct-charge method is of great 
practical convenience to tax administrations because it allows the service 
performed and the basis for the payment to be clearly identified. Thus, the 
direct-charge method facilitates the determination of whether the charge is 
consistent with the arm’s length principle. 


7.22 An MNE group may be able to adopt direct charging 
arrangements, particularly where services similar to those rendered to 
associated enterprises are also rendered to independent parties. If specific 
services are provided not only to associated enterprises but also to 
independent enterprises in a comparable manner and as a significant part of 
its business, it could be presumed that the MNE has the ability to 
demonstrate a separate basis for the charge (e.g. by recording the work done, 
the fee basis, or costs expended in fulfilling its third party contracts). As a 
result, MNEs in such a case are encouraged to adopt the direct-charge 
method in relation to their transactions with associated enterprises. It is 
accepted, however, that this approach may not always be appropriate if, for 
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example, the services to independent parties are merely occasional or 
marginal. 


B.2.2.2 Indirect-charge methods 
7.23 A direct-charge method for charging for intra-group services can 
be difficult to apply in practice. Consequently, some MNE groups have 
developed other methods for charging for services provided by parent 
companies or group service centres. In such cases, MNE groups may find 
they have few alternatives but to use cost allocation and apportionment 
methods which often necessitate some degree of estimation or 
approximation, as a basis for calculating an arm’s length charge following 
the principles in Section B.2.3 below. Such methods are generally referred 
to as indirect-charge methods and should be allowable provided sufficient 
regard has been given to the value of the services to recipients and the extent 
to which comparable services are provided between independent enterprises. 
These methods of calculating charges would generally not be acceptable 
where specific services that form a main business activity of the enterprise 
are provided not only to associated enterprises but also to independent 
parties. While every attempt should be made to charge fairly for the service 
provided, any charging has to be supported by an identifiable and reasonably 
foreseeable benefit. Any indirect-charge method should be sensitive to the 
commercial features of the individual case (e.g. the allocation key makes 
sense under the circumstances), contain safeguards against manipulation and 
follow sound accounting principles, and be capable of producing charges or 
allocations of costs that are commensurate with the actual or reasonably 
expected benefits to the recipient of the service. 


7.24 In some cases, an indirect-charge method may be necessary due to 
the nature of the service being provided. One example is where the 
proportion of the value of the services rendered to the various relevant 
entities cannot be quantified except on an approximate or estimated basis. 
This problem may occur, for example, where sales promotion activities 
carried on centrally (e.g. at international fairs, in the international press, or 
through other centralised advertising campaigns) may affect the quantity of 
goods manufactured or sold by a number of affiliates. Another case is where 
a separate recording and analysis of the relevant services for each 
beneficiary would involve a burden of administrative work that would be 
disproportionately heavy in relation to the activities themselves. In such 
cases, the charge could be determined by reference to an allocation among 
all potential beneficiaries of the costs that cannot be allocated directly, 
i.e. costs that cannot be specifically assigned to the actual beneficiaries of 
the various services. To satisfy the arm’s length principle, the allocation 
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method chosen must lead to a result that is consistent with what comparable 
independent enterprises would have been prepared to accept. 


7.25 The allocation should be based on an appropriate measure of the 
usage of the service that is also easy to verify, for example turnover, staff 
employed, or an activity based key such as orders processed. Whether the 
allocation method is appropriate may depend on the nature and usage of the 
service. For example, the usage or provision of payroll services may be 
more related to the number of staff than to turnover, while the allocation of 
the stand-by costs of priority computer back-up could be allocated in 
proportion to relative expenditure on computer equipment by the group 
members. 


7.26 When an indirect-charge method is used, the relationship between 
the charge and the services provided may be obscured and it may become 
difficult to evaluate the benefit provided. Indeed, it may mean that the 
enterprise being charged for a service itself has not related the charge to the 
service. Consequently, there is an increased risk of double taxation because 
it may be more difficult to determine a deduction for costs incurred on 
behalf of group members if compensation cannot be readily identified, or for 
the recipient of the service to establish a deduction for any amount paid if it 
is unable to demonstrate that services have been provided. 


B.2.2.3 Form of the compensation 
7.27 The compensation for services rendered to an associated 
enterprise may be included in the price for other transfers. For instance, the 
price for licensing a patent or know-how may include a payment for 
technical assistance services or centralised services performed for the 
licensee or for managerial advice on the marketing of the goods produced 
under the licence. In such cases, the tax administration and the taxpayers 
would have to check that there is no additional service fee charged and that 
there is no double deduction. 


7.28 In identifying arrangements for charging any retainer for the 
provision of “on call” services (as discussed in paragraphs 7.16 and 7.17), it 
may be necessary to examine the terms for the actual use of the services 
since these may include provisions that no charge is made for actual use 
until the level of usage exceeds a predetermined level. 


B.2.3.  Calculating the arm’s length compensation 
7.29 In trying to determine the arm’s length price in relation to intra-
group services, the matter should be considered both from the perspective of 
the service provider and from the perspective of the recipient of the service. 
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In this respect, relevant considerations include the value of the service to the 
recipient and how much a comparable independent enterprise would be 
prepared to pay for that service in comparable circumstances, as well as the 
costs to the service provider. 


7.30 For example, from the perspective of an independent enterprise 
seeking a service, the service providers in that market may or may not be 
willing or able to supply the service at a price that the independent 
enterprise is prepared to pay. If the service providers can supply the wanted 
service within a range of prices that the independent enterprise would be 
prepared to pay, then a deal will be struck. From the point of view of the 
service provider, a price below which it would not supply the service and the 
cost to it are relevant considerations to address, but they are not necessarily 
determinative of the outcome in every case. 


B.2.3.1 Methods 
7.31 The method to be used to determine arm’s length transfer pricing 
for intra-group services should be determined according to the guidelines in 
Chapters I, II, and III. Often, the application of these guidelines will lead to 
use of the CUP or a cost-based method (cost plus method or cost-based 
TNMM) for pricing intra-group services. A CUP method is likely to be the 
most appropriate method where there is a comparable service provided 
between independent enterprises in the recipient’s market, or by the 
associated enterprise providing the services to an independent enterprise in 
comparable circumstances. For example, this might be the case where 
accounting, auditing, legal, or computer services are being provided subject 
to the controlled and uncontrolled transactions being comparable. A cost 
based method would likely be the most appropriate method in the absence of 
a CUP where the nature of the activities involved, assets used, and risks 
assumed are comparable to those undertaken by independent enterprises. As 
indicated in Chapter II, Part II, in applying the cost plus method, there 
should be a consistency between the controlled and uncontrolled 
transactions in the categories of cost that are included. In exceptional cases, 
for example where it may be difficult to apply the CUP method or the cost-
based methods, it may be helpful to take account of more than one method 
(see paragraph 2.12) in reaching a satisfactory determination of arm’s length 
pricing. 


7.32 It may be necessary to perform a functional analysis of the various 
members of the group to establish the relationship between the relevant 
services and the members’ activities and performance. In addition, it may be 
necessary to consider not only the immediate impact of a service, but also its 
long-term effect, bearing in mind that some costs will never actually 
produce the benefits that were reasonably expected when they were 
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incurred. For example, expenditure on preparations for a marketing 
operation might prima facie be too heavy to be borne by a member in the 
light of its current resources; the determination whether the charge in such a 
case is arm’s length should consider expected benefits from the operation 
and the possibility that the amount and timing of the charge in some arm’s 
length arrangements might depend on the results of the operation. The 
taxpayer should be prepared to demonstrate the reasonableness of its charges 
to associated enterprises in such cases. 


7.33 Where a cost based method is determined to be the most 
appropriate method to the circumstances of the case, the analysis would 
require examining whether the costs incurred by the group service provider 
need some adjustment to make the comparison of the controlled and 
uncontrolled transactions reliable. 


7.34 When an associated enterprise is acting only as an agent or 
intermediary in the provision of services, it is important in applying a cost 
based method that the return or mark-up is appropriate for the performance 
of an agency function rather than for the performance of the services 
themselves. In such a case, it may not be appropriate to determine arm’s 
length pricing as a mark-up on the cost of the services but rather on the costs 
of the agency function itself. For example, an associated enterprise may 
incur the costs of renting advertising space on behalf of group members, 
costs that the group members would have incurred directly had they been 
independent. In such a case, it may well be appropriate to pass on these costs 
to the group recipients without a mark-up, and to apply a mark-up only to 
the costs incurred by the intermediary in performing its agency function. 


B.2.3.2 Considerations on including a profit element 
7.35 Depending on the method being used to establish an arm’s length 
charge for intra-group services, the issue may arise whether it is necessary 
that the charge be such that it results in a profit for the service provider. In 
an arm’s length transaction, an independent enterprise normally would seek 
to charge for services in such a way as to generate profit, rather than 
providing the services merely at cost. The economic alternatives available to 
the recipient of the service also need to be taken into account in determining 
the arm’s length charge. However, there are circumstances (e.g. as outlined 
in the discussion on business strategies in Chapter I) in which an 
independent enterprise may not realise a profit from the performance of 
services alone, for example where a supplier’s costs (anticipated or actual) 
exceed market price but the supplier agrees to provide the service to increase 
its profitability, perhaps by complementing its range of activities. Therefore, 
it need not always be the case that an arm’s length price will result in a 
profit for an associated enterprise that is performing an intra-group service. 







CHAPTER VII: INTRA-GROUP SERVICES – 331 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


7.36 For example, it may be the case that the market value of intra-
group services is not greater than the costs incurred by the service provider. 
This could occur where, for example, the service is not an ordinary or 
recurrent activity of the service provider but is offered incidentally as a 
convenience to the MNE group. In determining whether the intra-group 
services represent the same value for money as could be obtained from an 
independent enterprise, a comparison of functions and expected benefits 
would be relevant to assessing comparability of the transactions. An MNE 
group may still determine to provide the service intra-group rather than 
using a third party for a variety of reasons, perhaps because of other intra-
group benefits (for which arm’s length compensation may be appropriate). It 
would not be appropriate in such a case to increase the price for the service 
above what would be established by the CUP method just to make sure the 
associated enterprise makes a profit. Such a result would be contrary to the 
arm’s length principle. However, it is important to ensure that all benefits to 
the recipient are properly taken into account. 


7.37 While as a matter of principle tax administrations and taxpayers 
should try to establish the proper arm’s length pricing, it should not be 
overlooked that there may be practical reasons why a tax administration in 
its discretion exceptionally might be willing to forgo computing and taxing 
an arm’s length price from the performance of services in some cases, as 
distinct from allowing a taxpayer in appropriate circumstances to merely 
allocate the costs of providing those services. For instance, a cost-benefit 
analysis might indicate the additional tax revenue that would be collected 
does not justify the costs and administrative burdens of determining what an 
appropriate arm’s length price might be in some cases. In such cases, 
charging all relevant costs rather than an arm’s length price may provide a 
satisfactory result for MNEs and tax administrations. This concession is 
unlikely to be made by tax administrations where the provision of a service 
is a principal activity of the associated enterprise, where the profit element is 
relatively significant, or where direct charging is possible as a basis from 
which to determine the arm’s length price. 


C. Some examples of intra-group services 


7.38 This section sets forth several examples of transfer pricing issues 
in the provision of intra-group services. The examples are provided for 
illustrative purposes only. When dealing with individual cases, it is 
necessary to explore the actual facts and circumstances to judge the 
applicability of any transfer pricing method. 


7.39 One example involves debt-factoring activities, where an MNE 
group decides to centralise the activities for economic reasons. For example, 
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it may be prudent to centralise the debt-factoring activities to better manage 
liquidity, currency and debt risks and to provide administrative efficiencies. 
A debt-factoring centre that takes on this responsibility is performing intra-
group services for which an arm’s length charge should be made. A CUP 
method could be appropriate in such a case. 


7.40 Another example of an activity that may involve intra-group 
services is manufacturing or assembly operations. The activities can take a 
variety of forms including what is commonly referred to as contract 
manufacturing. In some cases of contract manufacturing the producer may 
operate under extensive instruction from the counterparty about what to 
produce, in what quantity and of what quality. In some cases, raw materials 
or components may be made available to the producer by the counterparty. 
The production company may be assured that its entire output will be 
purchased, assuming quality requirements are met. In such a case the 
production company could be considered as performing a low-risk service to 
the counterparty, and the cost plus method could be the most appropriate 
transfer pricing method, subject to the principles in Chapter II. 


7.41 Research is similarly an example of an activity that may involve 
intra-group services. The terms of the activity can be set out in a detailed 
contract with the party commissioning the service, commonly known as 
contract research. The activity can involve highly skilled personnel and vary 
considerably both in its nature and in its importance to the success of the 
group. The actual arrangements can take a variety of forms from the 
undertaking of detailed programmes laid down by the principal party, 
extending to agreements where the research company has discretion to work 
within broadly defined categories. In the latter instance, the additional 
functions of identifying commercially valuable areas and assessing the risk 
of unsuccessful research can be a critical factor in the performance of the 
group as a whole. It is therefore crucial to undertake a detailed functional 
analysis and to obtain a clear understanding of the precise nature of the 
research, and of how the activities are being carried out by the company, 
prior to consideration of the appropriate transfer pricing methodology. The 
consideration of options realistically available to the party commissioning 
the research may also prove useful in selecting the most appropriate transfer 
pricing method. See Section B.2 of Chapter VI. 


7.42 Another example of intra-group services is the administration of 
licences. The administration and enforcement of intangible property rights 
should be distinguished from the exploitation of those rights for this 
purpose. The protection of a licence might be handled by a group service 
centre responsible for monitoring possible licence infringements and for 
enforcing licence rights. 
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D.  Low value-adding intra-group services 


7.43 This section provides specific guidance relating to a particular 
category of intra-group services referred to as low value-adding intra-group 
services. Section D.1 contains the definition of low value-adding intra-group 
services. Section D.2 sets out an elective, simplified approach for the 
determination of arm’s length charges for low value-adding intra-group 
services, including a simplified benefits test. Section D.3 contains guidance 
on documentation and reporting requirements that should be met by an 
MNE group electing to apply this simplified approach. Finally, Section D.4 
addresses some issues with regard to the levying of withholding taxes on 
charges for low value-adding intra-group services. In summary, the 
simplified approach recognises that the arm’s length price for low value-
adding intra-group services is closely related to costs, allocates the costs of 
providing each category of such services to those group companies which 
benefit from using those services, and then applies the same mark-up to all 
categories of services. MNE groups not electing to apply the simplified 
approach set out in this section should address transfer pricing issues related 
to low-value-adding services under the provisions of Sections A and B, 
above. 


D.1. Definition of low value-adding intra-group services 


7.44 This section discusses the definitional issues related to low value-
adding intra-group services for applying the elective, simplified approach 
discussed under Section D.2. It starts by indicating the characteristics that 
services must have in order to qualify as low-value-adding intra-group 
services for applying the elective, simplified approach. It then identifies a 
series of activities that do not qualify as low value-adding intra-group 
services for the elective, simplified approach. Finally it contains a list of 
examples of services that likely would have the characteristics to qualify as 
low value-adding intra-groups services for the application of the simplified 
approach. 


7.45 Low value-adding intra-group services for the purposes of the 
simplified approach are services performed by one member or more than 
one member of an MNE group on behalf of one or more other group 
members which 


• are of a supportive nature, 


• are not part of the core business of the MNE group (i.e. not creating 
the profit-earning activities or contributing to economically 
significant activities of the MNE group), 
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• do not require the use of unique and valuable intangibles and do not 
lead to the creation of unique and valuable intangibles, and 


• do not involve the assumption or control of substantial or 
significant risk by the service provider and do not give rise to the 
creation of significant risk for the service provider. 


7.46 The guidance in this section is not applicable to services that 
would ordinarily qualify as low value-adding intra-group services where 
such services are rendered to unrelated customers of the members of the 
MNE group. In such cases it can be expected that reliable internal 
comparables exist and can be used for determining the arm’s length price for 
the intra-group services. 


7.47 The following activities would not qualify for the simplified 
approach outlined in this section: 


• services constituting the core business of the MNE group; 


• research and development services (including software 
development unless falling within the scope of information 
technology services in 7.49); 


• manufacturing and production services; 


• purchasing activities relating to raw materials or other materials 
that are used in the manufacturing or production process; 


• sales, marketing and distribution activities; 


• financial transactions; 


• extraction, exploration, or processing of natural resources; 


• insurance and reinsurance; 


• services of corporate senior management (other than management 
supervision of services that qualify as low value-adding intra-group 
services under the definition of paragraph 7.45). 


7.48 The fact that an activity does not qualify for the simplified 
approach, as defined under paragraph 7.45, should not be interpreted to 
mean that that activity generates high returns. The activity could still add 
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low value, and the determination of the arm’s length charge for such 
activity, if any, should be determined according to the guidance set out in 
paragraphs 7.1 to 7.42. 


7.49 The following bullet points provide examples of services that 
would likely meet the definition of low value-adding services provided in 
paragraph 7.45: 


• accounting and auditing, for example gathering and reviewing 
information for use in financial statements, maintenance of 
accounting records, preparation of financial statements, preparation 
or assistance in operational and financial audits, verifying 
authenticity and reliability of accounting records, and assistance in 
the preparation of budgets through compilation of data and 
information gathering; 


• processing and management of accounts receivable and accounts 
payable, for example compilation of customer or client billing 
information, and credit control checking and processing; 


• human resources activities, such as: 


− staffing and recruitment, for example hiring procedures, 
assistance in evaluation of applicants and selection and 
appointment of personnel, on-boarding new employees, 
performance evaluation and assistance in defining careers, 
assistance in procedures to dismiss personnel, assistance in 
programmes for redundant personnel; 


− training and employee development, for example evaluation of 
training needs, creation of internal training and development 
programmes, creation of management skills and career 
development programmes; 


− remuneration services, for example, providing advice and 
determining policies for employee compensation and benefits 
such as healthcare and life insurance, stock option plans, and 
pension schemes; verification of attendance and timekeeping, 
payroll services including processing and tax compliance; 


− developing and monitoring of staff health procedures, safety and 
environmental standards relating to employment matters; 
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• monitoring and compilation of data relating to health, safety, 
environmental and other standards regulating the business; 


• information technology services where they are not part of the 
principal activity of the group, for example installing, maintaining 
and updating IT systems used in the business; information system 
support (which may include the information system used in 
connection with accounting, production, client relations, human 
resources and payroll, and email systems); training on the use or 
application of information systems as well as on the associated 
equipment employed to collect, process and present information; 
developing IT guidelines, providing telecommunications services, 
organising an IT helpdesk, implementing and maintaining of IT 
security systems; supporting, maintaining and supervising of IT 
networks (local area network, wide area network, internet); 


• internal and external communications and public relations support 
(but excluding specific advertising or marketing activities as well 
as development of underlying strategies); 


• legal services, for example general legal services performed by in-
house legal counsel such as drafting and reviewing contracts, 
agreements and other legal documents, legal consultation and 
opinions, representation of the company (judicial litigation, 
arbitration panels, administrative procedures), legal research and 
legal as well as administrative work for the registration and 
protection of intangible property; 


• activities with regard to tax obligations, for example information 
gathering and preparation of tax returns (income tax, sales tax, 
VAT, property tax, customs and excise), making tax payments, 
responding to tax administrations’ audits, and giving advice on tax 
matters; 


• general services of an administrative or clerical nature. 


7.50 The following examples illustrate an important element of the 
definition of low value-adding intra-group services, namely, that they should 
not include services which are part of the MNE’s core business. Services 
that may seem superficially similar in nature (in the example, credit risk 
analysis) may or may not be low value-adding intra-group services 
depending on the specific context and circumstances. The examples also 
illustrate the point that services may not qualify as low value-adding intra-
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group services because in their specific context they create significant risk 
or unique and valuable intangibles. 


a) Company A, situated in country A, is a shoe manufacturer and 
wholesale distributor of shoes in the North-West region. Its wholly-
owned subsidiary B, situated in country B, is a wholesale distributor 
in the South-East region of the shoes manufactured by A. As part of 
its operations, A routinely performs a credit risk analysis on its 
customers on the basis of reports purchased from a credit reporting 
agency. A performs, on behalf of B, the same credit risk analysis 
with respect to B’s customers, using the same methods and 
approaches. Under the facts and circumstances, it could be 
reasonably concluded that the service A performs for B is a low 
value-adding intra-group service. 


b) Company X is a subsidiary of a worldwide investment banking 
group. Company X performs credit risk analysis with respect to 
potential counterparties for transactions involving financial 
derivatives contracts and prepares credit reports for the worldwide 
investment banking group. The credit analyses performed by 
Company X are utilised by the group in establishing the prices of 
financial derivatives for the group’s clients. The personnel of 
Company X have developed special expertise and make use of 
internally developed, confidential credit risk analysis models, 
algorithms and software. Under the facts and circumstances of this 
case, it could not be concluded that the service Company X performs 
for the worldwide investment banking group is a low value-adding 
intra-group service. 


7.51 The definition of low value-adding intra-group services refers to 
the supportive nature of such services, which are not part of the core 
business of the MNE group. The provision of low value-adding intra-group 
services may, in fact, be the principal business activity of the legal entity 
providing the service, e.g. a shared service centre, provided these services 
do not relate to the core business of the group. As an example, assume that 
an MNE is engaged in the development, production, sale and marketing of 
dairy products worldwide. The group established a shared services 
company, the only activity of which is to act as a global IT support service 
centre. From the perspective of the IT support service provider, the 
rendering of the IT services is the company’s principal business activity. 
However, from the perspective of the service recipients, and from the 
perspective of the MNE group as a whole, the service is not a core business 
activity and may therefore qualify as a low value-adding intra-group service. 
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D.2. Simplified determination of arm’s length charges for low value-
adding intra-group services 


7.52 This subsection sets out the elements of a simplified charge 
mechanism for low value-adding intra-group services. This simplified 
method is premised on the proposition that all low value-adding service 
costs incurred in supporting the business of MNE group members should be 
allocated to those members. The basic benefits of using the simplified 
approach include: (1) reducing the compliance effort of meeting the benefits 
test and in demonstrating arm’s length charges; (2) providing greater 
certainty for MNE groups that the price charged for the qualifying activities 
will be accepted by the tax administrations that have adopted the simplified 
approach when the conditions of the simplified approach mentioned in 
paragraph 7.45 have been met; and (3) providing tax administrations with 
targeted documentation enabling efficient review of compliance risks. An 
MNE group electing to adopt this simplified method would as far as 
practicable apply it on a consistent, group wide basis in all countries in 
which it operates. 


7.53 Where a tax administration has not adopted the simplified 
approach, and as a consequence the MNE group complies with the local 
requirements in that jurisdiction, such compliance would not disqualify the 
MNE group from the application of the simplified approach to other 
jurisdictions. In addition, not all MNE groups are vertically integrated and 
may instead have regional or divisional sub-groups with their own 
management and support structures. Therefore, MNE groups may elect to 
adopt the simplified method at the level of a sub-holding company and apply 
it on a consistent basis across all subsidiaries of that sub-holding company. 
When the MNE group elects for and applies the simplified approach, 
charges for low value-adding intra-group services that are or have been 
determined in conformity with the guidance in this subsection are 
determined to be in accordance with the arm’s length principle. A possible 
alternative approach for dealing with the issues discussed in this subsection 
would be the use of cost contribution arrangements, covered in 
Chapter VIII. 


D.2.1.  Application of the benefits test to low value-adding intra-
group services 


7.54 As discussed in paragraph 7.6, under the arm’s length principle an 
obligation to pay for an intra-group service arises only where the benefits 
test is satisfied, i.e. the activity must provide the group member expected to 
pay for the service with economic or commercial value to enhance or 
maintain its commercial position, which in turn is determined by evaluating 
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whether an independent enterprise in comparable circumstances would have 
been willing to pay for the activity if performed for it by an independent 
enterprise or would have performed the activity in-house for itself. 
However, because of the nature of the low value-adding intra-group services 
discussed in this section, such determinations may be difficult or may 
require greater effort than the amount of the charge warrants. Tax 
administrations should therefore generally refrain from reviewing or 
challenging the benefits test when the simplified approach has been applied 
under the conditions and circumstances discussed in this section and in 
particular in conformity with the documentation and reporting discussed in 
Section D.3 below. 


7.55 While low value-adding intra-group services may provide benefits 
to all recipients of those services, questions may arise about the extent of the 
benefits and whether independent parties would have been willing to pay for 
the service or perform it themselves. Where the MNE group has followed 
the guidance of the simplified approach the documentation and reporting 
discussed in Section D.3 below, it should provide sufficient evidence that 
the benefits test is met given the nature of low value-adding intra-group 
services. In evaluating the benefits test, tax administrations should consider 
benefits only by categories of services and not on a specific charge basis. 
Thus, the taxpayer need only demonstrate that assistance was provided with, 
for example, payroll processing, rather than being required to specify 
individual acts undertaken that give rise to the costs charged. Provided such 
information outlined in paragraph 7.64 is made available to the tax 
administration, a single annual invoice describing a category of services 
should suffice to support the charge, and correspondence or other evidence 
of individual acts should not be required. With regard to low value-adding 
intra-group services that benefit only one recipient entity in the MNE group, 
it is expected that the benefits to the service recipient will be capable of 
separate demonstration. 


D.2.2.  Determination of cost pools 
7.56 The initial step in applying the simplified approach to low value-
adding intra-group services is for the MNE group to calculate, on an annual 
basis, a pool of all costs incurred by all members of the group in performing 
each category of low value-adding intra-group services. The costs to be 
pooled are the direct and indirect costs of rendering the service as well as, 
where relevant, the appropriate part of operating expenses (e.g. supervisory, 
general and administrative). The costs should be pooled according to 
category of services, and should identify the accounting cost centres used in 
creating the pool. Pass-through costs in the cost pool should be identified for 
the purposes of applying paragraph 7.61. The cost pool should exclude costs 
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that are attributable to an in-house activity that benefits solely the company 
performing the activity (including shareholder activities performed by the 
shareholding company). 


7.57 As a second step, the MNE group should identify and remove 
from the pool those costs that are attributable to services performed by one 
group member solely on behalf of one other group member. In creating a 
pool of payroll costs, for example, if group company A provides payroll 
services solely to group company B the relevant costs should be separately 
identified and omitted from the pool. However, if group company A 
performs payroll services for itself as well as for company B, the relevant 
costs should remain within the pool. 


7.58 At this stage in the calculation, the MNE group has identified a 
pool of costs associated with categories of low value-adding services which 
are provided to multiple members of the MNE group. 


D.2.3.  Allocation of low value-adding service costs 
7.59 The third step in this simplified charge method for low value-
adding intra-group service costs is to allocate among members of the group 
the costs in the cost pool that benefit multiple members of the group. The 
taxpayer will select one or more allocation keys to apply for this purpose 
based on the following principles. The appropriate allocation key or keys 
will depend on the nature of the services. The same allocation key or keys 
must be used on a consistent basis for all allocations of costs relating to the 
same category of services. In accordance with the guidance in 
paragraph 7.24, the allocation key or keys selected with respect to costs for 
each relevant category of services should reasonably reflect the level of 
benefit expected to be received by each recipient of the particular service. 
As a general rule, the allocation key or keys should reflect the underlying 
need for the particular services. By way of examples, the allocation key for 
services related to people might employ each company’s share of total group 
headcount, IT services might employ the share of total users, fleet 
management services might employ the share of total vehicles, accounting 
support services might employ the share of total relevant transactions or the 
share of total assets. In many cases, the share of total turnover may be a 
relevant key. 


7.60 The examples of allocation keys provided in the previous 
paragraph are not intended to be an exhaustive list. Depending on the facts 
and circumstances more sophisticated allocation keys might be used. 
However, a balance should be struck between theoretical sophistication and 
practical administration, bearing in mind that the costs involved are not 
generating high value for the group. In this context, there may be no need to 
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use multiple allocation keys if the taxpayer can explain the reasons for 
concluding that a single key provides a reasonable reflection of the 
respective benefits. For reasons of consistency, the same allocation key or 
keys should be applied in determining the allocation to all recipients within 
the group of the same type of low value-adding intra-group services, and it 
is expected that the same reasonable key will be used from year to year 
unless there is a justified reason to change. Tax administrations and 
taxpayers should also bear in mind that changing the reasonable allocation 
key can give rise to considerable complexities. It is expected that the 
taxpayer will describe in its documentation (see paragraph 7.64 below) the 
reasons for concluding that the allocation key produces outcomes which 
reasonably reflects the benefits likely to be derived by each service 
recipient. 


D.2.4.  Profit mark-up 
7.61 In determining the arm’s length charge for low value-adding intra-
group services, the MNE provider of services shall apply a profit mark-up to 
all costs in the pool with the exception of any pass-through costs as 
determined under paragraphs 2.99 and 7.34. The same mark-up shall be 
utilised for all low value-adding services irrespective of the categories of 
services. The mark-up shall be equal to 5% of the relevant cost as 
determined in Section D.2.2. The mark-up under the simplified approach 
does not need to be justified by a benchmarking study. The same mark-up 
may be applied to low value-adding intra-group services performed by one 
group member solely on behalf of one other group member, the costs of 
which are separately identified under the guidance in paragraph 7.57. It 
should be noted that the low value-adding intra-group services mark-up 
should not, without further justification and analysis, be used as benchmark 
for the determination of the arm’s length price for services not within the 
definition of low value-adding intra-group services, nor for similar services 
not within the elective, simplified scheme. 


D.2.5.  Charge for low value-adding services 
7.62 Subject to the provisions of paragraph 7.55, the charge for 
services to any member of the electing MNE group shall be the sum of 
(i) the costs incurred by another group member in providing services 
specifically to the member under the second step as detailed in 
paragraph 7.57, plus the selected profit mark-up, and (ii) the share of pooled 
costs allocated to the member under the third step as detailed in 
paragraph 7.59 using the selected allocation key, plus the selected profit 
mark-up. The charge is payable to the group member that incurred the costs 
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in the pool, and where there is more than one group member incurring those 
costs, in proportion to each member’s share of the pooled costs. 


D.2.6.  Threshold for the application of the simplified approach 
7.63 Tax administrations adopting the simplified approach to low-
value-adding intra-group services set out in this section may include an 
appropriate threshold to enable them to review the simplified approach in 
cases where the threshold is exceeded. Such a threshold might, for example, 
be based on fixed financial ratios of the recipient party (e.g. proportion of 
intra-group services costs to total costs or turnover or pre-intra-group service 
charge profit) or be determined by reference to a group-wide ratio of total 
service costs to turnover of the MNE group or some other appropriate 
measure. Where such a threshold is adopted, the tax administration would 
not be obliged to accept the simplified approach if the level of low-value-
adding intra-group service fees exceeds the threshold and may require a full 
functional analysis and comparability analysis including the application of 
the benefits test to specific service charges. 


D.3. Documentation and reporting 


7.64 An MNE group electing for application of this simplified 
methodology shall prepare the following information and documentation 
and make it available upon request to the tax administration of any entity 
within the group either making or receiving a payment for low value-adding 
intra-group services. 


• A description of the categories of low value-adding intra-group 
services provided; the identity of the beneficiaries; the reasons 
justifying that each category of services constitute low value-
adding intra-group services within the definition set out in 
Section D.1; the rationale for the provision of services within the 
context of the business of the MNE; a description of the benefits or 
expected benefits of each category of services; a description of the 
selected allocation keys and the reasons justifying that such 
allocation keys produce outcomes that reasonably reflect the 
benefits received, and confirmation of the mark-up applied; 


• Written contracts or agreements for the provision of services and 
any modifications to those contracts and agreements reflecting the 
agreement of the various members of the group to be bound by the 
allocation rules of this section. Such written contracts or 
agreements could take the form of a contemporaneous document 
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identifying the entities involved, the nature of the services, and the 
terms and conditions under which the services are provided; 


• Documentation and calculations showing the determination of the 
cost pool as described in Section D.2.2, and of the mark-up applied 
thereon, in particular a detailed listing of all categories and amounts 
of relevant costs, including costs of any services provided solely to 
one group member; 


• Calculations showing the application of the specified allocation 
keys. 


D.4. Levying of withholding tax on charges for low value-adding 
intra-group services 


7.65 The levying of withholding taxes on the provision of low value-
adding intra-group services can prevent the service provider recovering the 
totality of the costs incurred for rendering the services. When a profit 
element or mark-up is included in the charge of the services, tax 
administrations levying withholding tax are encouraged to apply it only to 
the amount of that profit element or mark-up.  
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Chapter VIII 
 


Cost Contribution Arrangements 


A.  Introduction 


8.1 This chapter discusses cost contribution arrangements (CCAs) 
between two or more associated enterprises. The purpose of the chapter is to 
provide some general guidance for determining whether the conditions 
established by associated enterprises for transactions covered by a CCA are 
consistent with the arm’s length principle. The analysis of the structure of 
such arrangements should be informed by the provisions of this chapter and 
other provisions of these Guidelines and should be based on an adequate 
documentation of the arrangement. 


8.2 Section B provides a general definition and overview of the 
concept of CCAs, and Section C gives guidance as to the application of the 
arm’s length principle to CCAs. Section C includes guidance on how to 
measure contributions to a CCA, whether balancing payments are needed 
(i.e. payments between participants to adjust their proportionate shares of 
contributions), and guidance on how contributions and balancing payments 
should be treated for tax purposes. It also addresses the determination of 
participants in the CCA and issues related to the entry or withdrawal of 
participants, and the termination of CCAs. Finally, Section D discusses 
suggestions for structuring and documenting CCAs. 


B.  Concept of a CCA 


B.1. In general 


8.3 A CCA is a contractual arrangement among business enterprises 
to share the contributions and risks involved in the joint development, 
production or the obtaining of intangibles, tangible assets or services with 
the understanding that such intangibles, tangible assets or services are 
expected to create benefits for the individual businesses of each of the 
participants. A CCA is a contractual arrangement rather than necessarily a 
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distinct juridical entity or fixed place of business of all the participants. A 
CCA does not require the participants to combine their operations in order, 
for example, to exploit any resulting intangibles jointly or to share the 
revenues or profits. Rather, CCA participants may exploit their interest in 
the outcomes of a CCA through their individual businesses. The transfer 
pricing issues focus on the commercial or financial relations between the 
participants and the contributions made by the participants that create the 
opportunities to achieve those outcomes. 


8.4 As indicated in Section D.1 of Chapter I, the delineation of the 
actual transaction undertaken forms the first phase in any transfer pricing 
analysis. The contractual agreement provides the starting point for 
delineating the actual transaction. In this respect, no difference exists for a 
transfer pricing analysis between a CCA and any other kind of contractual 
arrangement where the division of responsibilities, risks, and anticipated 
outcomes as determined by the functional analysis of the transaction is the 
same. The guidance on identifying the other economically relevant 
characteristics is equally applicable to CCAs as to any other type of 
contractual arrangement, including an assessment as to whether the parties 
contractually assuming risks are actually assuming these risks based on the 
framework for analysing risk set out in paragraph 1.60 of these Guidelines. 
As a consequence, parties performing activities under arrangements with 
similar economic characteristics should receive similar expected returns, 
irrespective of whether the contractual arrangement in a particular case is 
termed a CCA. However, there are specific characteristics of CCAs that 
warrant special consideration. 


8.5 A key feature of a CCA is the sharing of contributions. In 
accordance with the arm’s length principle, at the time of entering into a 
CCA, each participant’s proportionate share of the overall contributions to a 
CCA must be consistent with its proportionate share of the overall expected 
benefits to be received under the arrangement. Further, in the case of CCAs 
involving the development, production or obtaining of intangibles or 
tangible assets, an ownership interest in any intangibles or tangible assets 
resulting from the activity of the CCA, or rights to use or exploit those 
intangibles or tangible assets, is contractually provided for each participant. 
For CCAs for services, each participant is contractually entitled to receive 
services resulting from the activity of the CCA. In either case, participants 
may exploit the interest, rights or entitlement without paying additional 
consideration (other than the contributions and balancing payments 
described in Sections C.4 and C.5, respectively) to any party for such 
interest, rights or entitlement. 


8.6 Some benefits of the CCA activity can be determined in advance, 
whereas others will be uncertain. Some types of CCA activities will produce 
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current benefits, while others have a longer time frame or may not be 
successful. Nevertheless, in a CCA there is always an expected benefit that 
each participant seeks from its contribution, including the attendant rights to 
have the CCA properly administered. Each participant’s interest in the 
results of the CCA activity should be established from the outset, even 
where the interest is inter-linked with that of other participants, e.g. because 
legal ownership of developed intangibles or tangible assets may be vested in 
only one of them but all of them have certain rights to use or exploit the 
intangibles or tangible assets as provided in the contractual arrangements 
(for example, perpetual, royalty-free licences for the territory in which the 
individual participant operates). 


8.7 In some cases CCAs can provide helpful simplification of 
multiple transactions (bearing in mind that the tax consequences of 
transactions are determined in accordance with applicable local laws). In a 
situation where associated enterprises both perform activities for other group 
members and simultaneously benefit from activities performed by other 
group members, a CCA can provide a mechanism for replacing a web of 
separate intra-group arm’s length payments with a more streamlined system 
of netted payments, based on aggregated benefits and aggregated 
contributions associated with all the covered activities (see also 
paragraphs 3.9 to 3.17 of these Guidelines). A CCA for the sharing in the 
development of intangibles can eliminate the need for complex cross-
licensing arrangements and associated allocation of risk, and replace them 
with a more streamlined sharing of contributions and risks, with ownership 
interests of the resulting intangible(s) shared in accordance with the terms of 
the CCA. However, the streamlining of flows that may result from the 
adoption of a CCA does not affect the appropriate valuation of the separate 
contributions of the parties. 


8.8 As an illustration of a CCA, take the example of an MNE group 
which manufactures products through three enterprises which each operate a 
production site and have their own R&D teams engaged in various projects 
to improve production processes. Those three enterprises enter into a CCA 
aimed at generating production process improvements, and as a result pool 
their expertise and share the risks. Since the CCA grants each participant 
rights to the outcomes of the projects, the CCA replaces the cross-licensing 
arrangements that may have resulted in the absence of a CCA and if the 
enterprises had individually developed certain intangibles and granted rights 
to one another. 
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B.2. Relationship to other chapters 


8.9 As indicated in paragraph 8.4, there is no difference in the 
analytical framework for analysing transfer prices for CCAs compared to 
analysing other forms of contractual relations. The guidance in Section D of 
Chapter I is relevant to the analysis of all transactions between associated 
enterprises, and applies to identify the economically relevant characteristics 
of the commercial or financial relations between the parties as expressed in a 
CCA. The contractual terms of the CCA provide the starting point for 
delineating the transaction between the parties and how the responsibilities, 
risks, and anticipated outcomes were intended to be allocated at the time of 
entering into the arrangements. However, as set out in that guidance, the 
evidence of the conduct of the parties may clarify or supplement aspects of 
the agreement. The framework for analysing risk in Section D.1.2.1 of 
Chapter I is relevant to determining whether parties assume risks under the 
CCA, as discussed in Section C.2 of this chapter, and the consequences for 
providing funding without assuming risk or performing other functions. 
Chapter VI provides guidance regarding the determination of arm’s length 
conditions for transactions that involve the use or transfer of intangibles. 
Paragraphs 6.60 to 6.64 give relevant guidance on exercising control over 
the financial risk if the funding is used for investment in R&D projects. The 
guidance in Sections D.3 and D.4 of Chapter VI on hard-to-value intangibles 
is equally applicable to CCAs. Chapter VII provides guidance on issues that 
arise in determining for transfer pricing purposes whether services have 
been provided by a member of an MNE group to other members of that 
group and, if so, in establishing arm’s length prices for those intra-group 
services. This chapter’s objective is to provide supplementary guidance on 
situations where resources and skills are pooled and the consideration 
received is, in part or whole, the reasonable expectation of mutual benefits. 
Thus, the provisions of Chapters VI and VII, and indeed all the other 
chapters of these Guidelines, will continue to apply to the extent relevant, 
for instance in measuring the value of a contribution to a CCA as part of the 
process of determining the proportionate shares of contributions. MNEs are 
encouraged to observe the guidance of this chapter in order to ensure that 
their CCAs operate in accordance with the arm’s length principle. 


B.3. Types of CCAs 


8.10 Two types of CCAs are commonly encountered: those established 
for the joint development, production or the obtaining of intangibles or 
tangible assets (“development CCAs”); and those for obtaining services 
(“services CCAs”). Although each particular CCA should be considered on 
its own facts and circumstances, key differences between these two types of 
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CCAs will generally be that development CCAs are expected to create 
ongoing, future benefits for participants, while services CCAs will create 
current benefits only. Development CCAs, in particular with respect to 
intangibles, often involve significant risks associated with what may be 
uncertain and distant benefits, while services CCAs often offer more certain 
and less risky benefits. These distinctions are useful because the greater 
complexity of development CCAs may require more refined guidance, 
particularly on the valuation of contributions, than may be required for 
services CCAs, as discussed below. However, the analysis of a CCA should 
not be based on superficial distinctions: in some cases, a CCA for obtaining 
current services may also create or enhance an intangible which provides 
ongoing and uncertain benefits, and some intangibles developed under a 
CCA may provide short-term and relatively certain benefits. 


8.11 Under a development CCA, each participant has an entitlement to 
rights in the developed intangible(s) or tangible asset(s). In relation to 
intangibles, such rights often take the form of separate rights to exploit the 
intangible in a specific geographic location or for a particular application. 
The separate rights obtained may constitute actual legal ownership; 
alternatively, it may be that only one of the participants is the legal owner of 
the property but the other participants have certain rights to use or exploit 
the property. In cases where a participant has such rights in any property 
developed by the CCA, there is no need for a royalty payment or other 
further consideration for the use of the developed property consistent with 
the interest to which the participant is entitled under the CCA (however, the 
contributions of a participant may need to be adjusted if they are not 
proportionate to their expected benefits; see Section C.5). 


C.  Applying the arm’s length principle 


C.1. In general 


8.12 For the conditions of a CCA to satisfy the arm’s length principle, 
the value of participants’ contributions must be consistent with what 
independent enterprises would have agreed to contribute under comparable 
circumstances given their proportionate share of the total anticipated 
benefits they reasonably expect to derive from the arrangement. What 
distinguishes contributions to a CCA from any other intra-group transfer of 
property or services is that part or all of the compensation intended by the 
participants is the expected mutual and proportionate benefit from the 
pooling of resources and skills. In addition, particularly for development 
CCAs, the participants agree to share the upside and downside consequences 
of risks associated with achieving the anticipated CCA outcomes. As a 
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result, there is a distinction between, say, the intra-group licensing of an 
intangible where the licensor has borne the development risk on its own and 
expects compensation through the licensing fees it will receive once the 
intangible has been fully developed, and a development CCA in which all 
parties make contributions and share in the consequences of risks 
materialising in relation to the development of the intangible and decide that 
each of them, through those contributions, acquires a right in the intangible. 


8.13 The expectation of mutual and proportionate benefit is 
fundamental to the acceptance by independent enterprises of an arrangement 
for sharing the consequences of risks materialising and pooling resources 
and skills. Independent enterprises would require that the value of each 
participant’s proportionate share of the actual overall contributions to the 
arrangement is consistent with the participant’s proportionate share of the 
overall expected benefits to be received under the arrangement. To apply the 
arm’s length principle to a CCA, it is therefore a necessary precondition that 
all the parties to the arrangement have a reasonable expectation of benefit. 
The next step is to calculate the value of each participant’s contribution to 
the joint activity, and finally to determine whether the allocation of CCA 
contributions (as adjusted for any balancing payments made among 
participants) accords with their respective share of expected benefits. It 
should be recognised that these determinations are likely to bear a degree of 
uncertainty, particularly in relation to development CCAs. The potential 
exists for contributions to be allocated among CCA participants so as to 
result in an overstatement of taxable profits in some countries and the 
understatement of taxable profits in others, measured against the arm’s 
length principle. For that reason, taxpayers should be prepared to 
substantiate the basis of their claim with respect to the CCA (see Section E). 


C.2. Determining participants 


8.14 Because the concept of mutual benefit is fundamental to a CCA, it 
follows that a party may not be considered a participant if the party does not 
have a reasonable expectation that it will benefit from the objectives of the 
CCA activity itself (and not just from performing part or all of the subject 
activity), for example, from exploiting its interest or rights in the intangibles 
or tangible assets, or from the use of the services produced through the 
CCA. A participant therefore must be assigned an interest or rights in the 
intangibles, tangible assets or services that are the subject of the CCA, and 
have a reasonable expectation of being able to benefit from that interest or 
those rights. An enterprise that solely performs the subject activity, for 
example performing research functions, but does not receive an interest in 
the output of the CCA, would not be considered a participant in the CCA but 
rather a service provider to the CCA. As such, it should be compensated for 
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the services it provides on an arm’s length basis external to the CCA. See 
paragraph 8.18. Similarly, a party would not be a participant in a CCA if it is 
not capable of exploiting the output of the CCA in its own business in any 
manner. 


8.15 A party would also not be a participant in a CCA if it does not 
exercise control over the specific risks it assumes under the CCA and does 
not have the financial capacity to assume these risks, as this party would not 
be entitled to a share in the output that is the objective of the CCA based on 
the functions it actually performs. The general principles set out in Chapter I 
of these guidelines on the assumption of risks apply to situations involving 
CCAs. Each participant makes particular contributions to the CCA 
objectives, and contractually assumes certain risks. Guidance under 
Section D.1 of Chapter I on delineating the actual transaction will apply to 
the transfer pricing analysis in relation to these risks. This also means that a 
party assuming risks under a CCA based on an analysis under step 4(i) of 
the framework for analysing risks in paragraph 1.60 (“assumes the risk 
under the CCA”) must control the specific risks it assumes under the CCA 
and must have the financial capacity to assume these risks. In particular, this 
implies that a CCA participant must have (i) the capability to make 
decisions to take on, lay off, or decline the risk-bearing opportunity 
presented by participating in the CCA, and must actually perform that 
decision-making function and (ii) the capability to make decisions on 
whether and how to respond to the risks associated with the opportunity, and 
must actually perform that decision-making function. While it is not 
necessary for the party to perform day-to-day risk mitigation activities in 
relation to activities of the CCA, in such cases, it must have the capability to 
determine the objectives of those risk mitigation activities to be performed 
by another party, to decide to entrust that other party to provide the risk 
mitigation functions, to assess whether the objectives are being adequately 
met, and, where necessary, to decide to adapt or terminate the arrangement, 
and must actually perform such assessment and decision-making. In 
accordance with the principles of prudent business management, the extent 
of the risks involved in the arrangement will determine the extent of 
capability and control required. The guidance in paragraphs 6.60 to 6.64 is 
relevant for assessing whether a party providing funding has the functional 
capability to exercise control over the financial risk attached to its 
contributions to the CCA and whether it actually performs these functions. 
See Examples 4 and 5 in the Annex to this chapter for an illustration of this 
principle. 


8.16 To the extent that specific contributions made by participants to a 
CCA are different in nature, e.g. the participants perform very different 
types of R&D activities or one of the parties contributes property and 
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another contributes R&D activities, the guidance in paragraph 6.64 is 
equally applicable. This means that the higher the development risk attached 
to the development activities performed by the other party and the closer the 
risk assumed by the first party is related to this development risk, the more 
the first party will need to have the capability to assess the progress of the 
development of the intangible and the consequences of this progress for 
achieving its expected benefits, and the more closely this party may need to 
link its actual decision-making required in relation to its continued 
contributions to the CCA to key operational developments that may impact 
the specific risks it assumes under the CCA. A development CCA in which 
benefits are uncertain and distant is likely to give rise to greater risks than 
does a services CCA in which benefits are current. 


8.17 As described in the previous paragraphs, it is not necessary for the 
CCA participants to perform all of the CCA activities through their own 
personnel. In some cases, the participants in a CCA may decide to outsource 
certain functions related to the subject activity to a separate entity that is not 
a participant under the standard of paragraph 8.14 above. In such situations, 
the participants to the CCA should individually meet the requirements on 
exercising control over the specific risks they assume under the CCA. Such 
requirements include exercising control over the outsourced functions by at 
least one of the participants to the CCA. In circumstances in which the 
objective of the CCA is to develop an intangible, at least one of the 
participants to the CCA should also exercise control over the important 
development, enhancement, maintenance, protection and exploitation 
functions that are outsourced. When the contribution of a participant to the 
CCA consists of activities other than controlling the outsourced functions, 
the guidance in paragraph 8.15 is relevant for assessing whether this party 
has the functional capability to exercise control over the specific risks it 
assumes under the CCA, in particular if these risks are closely linked to the 
outsourced functions. 


8.18 In cases where CCA activities are outsourced, an arm’s length 
charge would be appropriate to compensate the entity for services or other 
contributions being rendered to the CCA participants. Where the entity is an 
associated enterprise of one or more of the CCA participants, the arm’s 
length charge would be determined under the general principles of 
Chapters I - III, including inter alia consideration of functions performed, 
assets used, and risks assumed, as well as the special considerations 
affecting an arm’s length charge for services and/or in relation to any 
intangibles, as described in Chapter VII and Chapter VI (including the 
guidance on hard-to-value intangibles). 
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C.3. Expected benefits from the CCA 


8.19 The relative shares of expected benefits might be estimated based 
on the anticipated additional income generated or costs saved or other 
benefits received by each participant as a result of the arrangement. An 
approach that is frequently used in practice, most typically for services 
CCAs, would be to reflect the participants’ proportionate shares of expected 
benefits using a relevant allocation key. The possibilities for allocation keys 
include sales (turnover), profits, units used, produced, or sold; number of 
employees, and so forth. 


8.20 To the extent that a material part or all of the benefits of a CCA 
activity are expected to be realised in the future and not solely in the year 
the costs are incurred, most typically for development CCAs, the allocation 
of contributions will take account of projections about the participants’ 
shares of those benefits. The use of projections may raise problems for tax 
administrations in verifying the assumptions based on which projections 
have been made and in dealing with cases where the projections vary 
markedly from the actual results. These problems may be exacerbated where 
the CCA activity ends several years before the expected benefits actually 
materialise. It may be appropriate, particularly where benefits are expected 
to be realised in the future, for a CCA to provide for possible adjustments of 
proportionate shares of contributions over the term of the CCA on a 
prospective basis to reflect changes in relevant circumstances resulting in 
changes in relative shares of benefits. In situations where the actual shares 
of benefits differ markedly from projections, tax administrations might be 
prompted to enquire whether the projections made would have been 
considered acceptable by independent enterprises in comparable 
circumstances, taking into account all the developments that were 
reasonably foreseeable by the participants, without using hindsight. When 
the expected benefits of a CCA consist of a right in an intangible that is hard 
to value at the start of the development project or if pre-existing intangibles 
that are hard to value are part of the contributions to the CCA project, the 
guidance in Sections D.3 and D.4 of Chapter VI on hard-to-value intangibles 
is applicable to value the contributions of each of the participants to the 
CCA. 


8.21 If an arrangement covers multiple activities, it will be important to 
take this into account in choosing an allocation method, so that the value of 
contributions made by each participant is properly related to the relative 
benefits expected by the participants. One approach (though not the only 
one) is to use more than one allocation key. For example, if there are five 
participants in a CCA, one of which cannot benefit from certain services 
activities undertaken within the CCA, then in the absence of some form of 
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set-off or reduction in contribution, the contributions associated with those 
activities might be allocated only to the other four participants. In this case, 
two allocation keys might be used to allocate the contributions. Whether any 
particular allocation key or keys are appropriate depends on the exact nature 
of the CCA activity and the relationship between the allocation key(s) and 
the expected benefits. The guidance in Chapter VII on the use of indirect 
methods of determining an arm’s length charge for services 
(paragraphs 7.23-7.26) may be helpful in this regard. In contrast, the three 
enterprises operating production sites in the illustration of a CCA in 
paragraph 8.8 are all anticipated to benefit from the multiple projects to 
improve production processes, and may adopt an allocation key based on, 
for example, relative size of production capacity. If one of the enterprises 
chooses not to implement the outcome of a particular project, this should not 
affect the relative share of benefits or the allocation key used. However, in 
such circumstances careful consideration should be given to the reason the 
enterprise chose not to implement the outcome, whether it ever had any 
reasonable intention of so doing, whether the expected benefits should have 
been adapted as the CCA arrangement developed and when its intention 
changed. 


8.22 Whatever the method used to evaluate participants’ relative shares 
of expected benefits, adjustments to the measure used may be necessary to 
account for differences between the respective shares of expected and actual 
benefits received by the participants. The CCA should require periodic 
reassessment of contributions vis-à-vis the revised share of benefits to 
determine whether the future contributions of participants should be 
adjusted accordingly. Thus, the allocation key(s) most relevant to any 
particular CCA may change over time leading to prospective adjustments. 
Such adjustments may reflect either the fact that the parties will have more 
reliable information about foreseeable (but uncertain) events as time passes, 
or the occurrence of unforeseeable events. 


C.4. The value of each participant’s contribution 


8.23 For the purpose of determining whether a CCA satisfies the arm’s 
length principle – i.e. whether each participant’s proportionate share of the 
overall contributions to the CCA is consistent with the participant’s 
proportionate share of the overall expected benefits – it is necessary to 
measure the value of each participant’s contributions to the arrangement. 


8.24 Contributions to a CCA may take many forms. For services 
CCAs, contributions primarily consist of the performance of the services. 
For development CCAs, contributions typically include the performance of 
development activities (e.g. R&D, marketing), and often include additional 
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contributions relevant to the development CCA such as pre-existing tangible 
assets or intangibles. Irrespective of the type of CCA, all contributions of 
current or pre-existing value must be identified and accounted for 
appropriately in accordance with the arm’s length principle. Since the value 
of each participant’s relative share of contributions should accord with its 
share of expected benefits, balancing payments may be required to ensure 
this consistency. The term “contributions” as used in this Chapter includes 
contributions of both pre-existing and current value made by participants to 
a CCA. 


8.25 Under the arm’s length principle, the value of each participant’s 
contribution should be consistent with the value that independent enterprises 
in comparable circumstances would have assigned to that contribution. That 
is, contributions must generally be assessed based on their value at the time 
they are contributed, bearing in mind the mutual sharing of risks, as well as 
the nature and extent of the associated expected benefits to participants in 
the CCA, in order to be consistent with the arm’s length principle. In 
determining the value of contributions to a CCA the guidance elsewhere in 
these Guidelines should be followed. 


8.26 In valuing contributions, distinctions should be drawn between 
contributions of pre-existing value and current contributions. For example, 
in a CCA for the development of an intangible, the contribution of patented 
technology by one of the participants reflects a contribution of pre-existing 
value which is useful towards the development of the intangible that is the 
objective of the CCA. The value of that technology should be determined 
under the arm’s length principle using the guidance in Chapter I - III and 
Chapter VI, including, where appropriate, the use of valuation techniques as 
set out in that Chapter. The current R&D activity under the development 
CCA performed by one or more associated enterprises would constitute a 
current contribution. The value of current functional contributions is not 
based on the potential value of the resulting further application of the 
technology, but on the value of the functions performed. The potential value 
of the resulting further application of the technology is taken into account 
through the value of pre-existing contributions and through the sharing of 
the development risk in proportion to the expected share of benefits by the 
CCA participants. The value of the current contributions should be 
determined under the guidance in Chapters I - III, VI and VII. As noted in 
paragraph 6.79, compensation based on a reimbursement of cost plus a 
modest mark-up will not reflect that anticipated value of, or the arm’s length 
price for, the contribution of the research team in all cases. 


8.27 While all contributions should be measured at value (but see 
paragraph 8.28 below), it may be more administrable for taxpayers to pay 
current contributions at cost. This may be particularly relevant for 
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development CCAs. If this approach is adopted, the pre-existing 
contributions should recover the opportunity cost of the ex ante commitment 
to contribute resources to the CCA. For example, a contractual arrangement 
(i.e. the CCA) that commits an existing R&D workforce to undertake work 
for the benefit of the CCA should reflect the opportunity cost of alternative 
R&D endeavours (e.g. the present value of the arm’s length mark-up over 
R&D costs) in the pre-existing contributions, while contributing current 
activities at cost (see Example 1A in the Annex to this chapter). 


8.28 Whereas it cannot be assumed that the value of pre-existing 
contributions corresponds to costs, it is sometimes the case that cost could 
be used as a practical means to measure relative value of current 
contributions. Where the difference between the value and costs is relatively 
insignificant, for practical reasons, current contributions of a similar nature 
may be measured at cost in such cases for services CCAs. However, in other 
circumstances (for example where contributions provided by the participants 
vary in nature and include a mixture of service types and/or intangibles or 
other assets) measuring current contributions at cost is unlikely to provide a 
reliable basis for determining the value of the relative contributions of 
participants, and may lead to non-arm’s length results. For development 
CCAs, the measurement of current contributions at cost (apart from the 
administrative guidance in paragraph 8.27) will generally not provide a 
reliable basis for the application of the arm’s length principle. See 
Examples 1-3 in the Annex to this chapter for illustration of this guidance. 
Where uncontrolled arrangements are claimed to be comparable to the 
arrangements between the associated enterprises in the CCA, and those 
uncontrolled arrangements provide for contributions to be made at cost, it is 
important to consider the comparability of all of the economically relevant 
characteristics of the transactions in the broader context of the arrangement, 
including the impact of any broader arrangement of economically related 
transactions which may exist between the parties to the uncontrolled 
transaction, and the sharing of risks. Particular attention should be paid to 
whether other payments are made in the uncontrolled arrangements; for 
example, stage payments or compensating contributions may be made in 
addition to the reimbursement of costs. 


8.29 Since contributions are based on expected benefits, this generally 
implies that where a cost reimbursement basis for valuing current 
contributions is permitted, the analysis should initially be based on budgeted 
costs. This does not necessarily mean fixing the costs, since the budget 
framework may accommodate variability arising from factors such as 
varying demand levels (for instance budgeted costs may be expressed as a 
fixed percentage of actual sales). Additionally, there are likely to be 
differences between budgeted costs and actual costs during the term of the 







CHAPTER VIII: COST CONTRIBUTION ARRANGEMENTS – 357 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


CCA. In an arm’s length situation, the terms agreed between the parties are 
likely to set out how such differences should be treated since, as stated in 
paragraph 2.96, independent parties are not likely to use budgeted costs 
without agreeing what factors are taken into account in setting the budget 
and how unforeseen circumstances are to be treated. Attention should be 
paid to the reason for any significant differences between budgeted costs 
and actual costs, since the difference may point to changes in the scope of 
activities which may not benefit all the participants in the same way as the 
activities originally scoped. In general terms, however, where cost is found 
to be an appropriate basis for measuring current contributions, it is likely to 
be sufficient to use actual costs as the basis for so doing. 


8.30 It is important that the evaluation process recognises all 
contributions made by participants to the arrangement. This includes 
contributions made by one or more parties at the inception of the CCA (such 
as contributions of pre-existing intangibles) as well as contributions made on 
an ongoing basis during the term of the CCA. Contributions to be 
considered include property or services that are used solely in the CCA 
activity, but also property or services (i.e. shared property or services) that 
are used partly in the CCA activity and also partly in the participant’s 
separate business activities. It can be difficult to measure contributions that 
involve shared property or services, for example where a participant 
contributes the partial use of assets such as office buildings and IT systems 
or performs supervisory, clerical, and administrative functions for the CCA 
and for its own business. It will be necessary to determine the proportion of 
the assets used or services that relate to the CCA activity in a commercially 
justifiable way with regard to recognised accounting principles and the 
actual facts, and adjustments, if material, may be necessary to achieve 
consistency when different jurisdictions are involved. Once the proportion is 
determined, the contribution can be measured in accordance with the 
principles in the rest of this chapter.  


8.31 For development CCAs, contributions in the form of controlling 
and managing the CCA, its activities and risks, are likely to be important 
functions, as described in paragraph 6.56, in relation to the development, 
production, or obtaining of the intangibles or tangible assets and should be 
valued in accordance with the principles set out in Chapter VI. 


8.32 The following scenario illustrates the guidance on determining 
participants, the share of benefits, and the value of contributions. 


8.33 Company A based in country A and Company B based in 
country B are members of an MNE group and have concluded a CCA to 
develop intangibles. Company B has entitlement under the CCA to exploit 
the intangibles in country B, and Company A has entitlement under the 







358 – CHAPTER VIII: COST CONTRIBUTION ARRANGEMENTS 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


CCA to exploit the intangibles in the rest of the world. The parties anticipate 
that Company A will have 75% of total sales and Company B 25% of total 
sales, and that their share of expected benefits from the CCA is 75:25. Both 
A and B have experience of developing intangibles and have their own 
research and development personnel. They each control their development 
risk under the CCA within the terms set out in paragraphs 8.14 to 8.16. 
Company A contributes pre-existing intangibles to the CCA that it has 
recently acquired from a third-party. Company B contributes proprietary 
analytical techniques that it has developed to improve efficiency and speed 
to market. Both of these pre-existing contributions should be valued under 
the guidance provided in Chapters I - III and VI. Current contributions in the 
form of day-to-day research will be performed 80% by Company B and 20% 
by Company A under the guidance of a leadership team made up of 
personnel from both companies in the ratio 90:10 in favour of Company A. 
These two kinds of current contributions should separately be analysed and 
valued under the guidance provided in Chapters I - III and VI. When the 
expected benefits of a CCA consist of a right in an intangible that is hard to 
value at the start of the development project or if pre-existing intangibles 
that are hard to value are part of the contributions to the CCA project, the 
guidance in Sections D.3 and D.4 of Chapter VI on hard-to-value intangibles 
is applicable to value the contributions of each of the participants to the 
CCA. 


C.5. Balancing payments 


8.34 A CCA will be considered consistent with the arm’s length 
principle where the value of each participant’s proportionate share of the 
overall contributions to the arrangement (taking into account any balancing 
payments already made) is consistent with the participant’s share of the 
overall expected benefits to be received under the arrangement. Where the 
value of a participant’s share of overall contributions under a CCA at the 
time the contributions are made is not consistent with that participant’s share 
of expected benefits under the CCA, the contributions made by at least one 
of the participants will be inadequate, and the contributions made by at least 
one other participant will be excessive. In such a case, the arm’s length 
principle would generally require that an adjustment be made. This will 
generally take the form of an adjustment to the contribution through making 
or imputing a (further) balancing payment. Such balancing payments 
increase the value of the contributions of the payor and decrease that of the 
payee. 


8.35 Balancing payments may be made by participants to “top up” the 
value of the contributions when their proportionate contributions are lower 
than their proportionate expected benefits. Such adjustments may be 
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anticipated by the participants upon entering into the CCA, or may be the 
result of periodic re-evaluation of their share of the expected benefits and/or 
the value of their contributions (see paragraph 8.22). 


8.36 Balancing payments may also be required by tax administrations 
where the value of a participant’s proportionate contributions of property or 
services at the time the contribution was made has been incorrectly 
determined, or where the participants’ proportionate expected benefits have 
been incorrectly assessed, e.g. where the allocation key when fixed or 
adjusted for changed circumstances was not adequately reflective of 
proportionate expected benefits. Normally the adjustment would be made by 
a balancing payment from one or more participants to another being made or 
imputed for the period in question. 


8.37 In the case of development CCAs, variations between a 
participant’s proportionate share of the overall contributions and that 
participant’s proportionate share of the overall expected benefits may occur 
in a particular year. If that CCA is otherwise acceptable and carried out 
faithfully, having regard to the recommendations of Section E, tax 
administrations should generally refrain from making an adjustment based 
on the results of a single fiscal year. Consideration should be given to 
whether each participant’s proportionate share of the overall contributions is 
consistent with the participant’s proportionate share of the overall expected 
benefits from the arrangement over a period of years (see paragraphs 3.75-
3.79). Separate balancing payments might be made for pre-existing 
contributions and for current contributions, respectively. Alternatively, it 
might be more reliable or administrable to make an overall balancing 
payment relating to pre-existing contributions and current contributions 
collectively. See Example 4 in the Annex to this chapter. 


8.38 In the example in paragraph 8.33, the participants, Companies A 
and B, expect to benefit from the CCA in the ratio 75:25. In the first year the 
value of their pre-existing contributions is 10 million for Company A and 
6 million for Company B. As a result, a net balancing payment is required to 
be made to Company B by Company A of 2 million (i.e. 4.5 million from 
Company A to Company B less 2.5 million from Company B to 
Company A) in order to increase Company A’s contribution to 12 million 
(75% of the total contributions) and reducing Company B’s contribution to 
4 million (25% of the total). 


C.6. Accurately delineating the actual transaction 


8.39 As indicated in paragraph 8.9, the economically relevant 
characteristics of the arrangement identified under the guidance in Section D 
of Chapter I may indicate that the actual transaction differs from the terms 
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of the CCA purportedly agreed by the participants. For example, one or 
more of the claimed participants may not have any reasonable expectation of 
benefit from the CCA activity. Although in principle the smallness of a 
participant’s share of expected benefits is no bar to eligibility, if a 
participant that is performing all of the subject activity is expected to have 
only a small fraction of the overall expected benefits, it may be questioned 
whether the reality of the arrangements for that party is to pool resources 
and share risks or whether the appearance of sharing in mutual benefits has 
been constructed to obtain more favourable tax results. The existence of 
significant balancing payments arising from a material difference between 
the parties’ proportionate shares of contributions and benefits may also give 
rise to questions about whether mutual benefits exist or whether the 
arrangements should be accurately delineated, taking into account all the 
economically relevant characteristics, as a funding transaction. 


8.40 As indicated in paragraph 8.33, the guidance in Chapter VI on 
hard-to-value intangibles may equally apply in situations involving CCAs. 
This will be the case if the objective of the CCA is to develop a new 
intangible that is hard to value at the start of the development project, but 
also in valuing contributions involving pre-existing intangibles. Where the 
arrangements viewed in their totality lack commercial rationality in 
accordance with the criteria in Section D.2 of Chapter I, the CCA may be 
disregarded. 


C.7. The tax treatment of contributions and balancing payments 


8.41 Contributions, including any balancing payments, by a participant 
to a CCA should be treated for tax purposes in the same manner as would 
apply under the general rules of the tax system(s) applicable to that 
participant if the contributions were made outside a CCA, to carry on the 
activity that is the subject of the CCA. The character of the contribution will 
depend on the nature of the activity being undertaken by the CCA, and will 
determine how it is recognised for tax purposes. 


8.42 In services CCAs, a participant’s contribution to the CCA will 
often give rise to benefits in the form of cost savings (in which case there 
may not be any income generated directly by the CCA activity). In 
development CCAs, the expected benefits to participants may not accrue 
until some time after contributions are made, and therefore there will be no 
immediate recognition of income to the participants on their contributions at 
the time they are made. 


8.43 Any balancing payment should be treated as an addition to the 
contribution of the payor and as a reduction in the contribution of the 
recipient. As with contributions generally, the character and tax treatment of 
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any balancing payments will be determined in accordance with domestic 
laws, including applicable tax treaties. 


D.  CCA entry, withdrawal or termination 


8.44 Changes in the membership of a CCA will generally trigger a 
reassessment of the proportionate shares of participants’ contributions and 
expected benefits. An entity that becomes a participant in an already active 
CCA might obtain an interest in any results of prior CCA activity, such as 
completed or work-in-progress intangibles or tangible assets. In such cases, 
the previous participants effectively transfer part of their respective interests 
in the results of the prior CCA activity to the new entrant. Under the arm’s 
length principle, any such transfer of intangibles or tangible assets must be 
compensated based on an arm’s length value for the transferred interest. 
Such compensation is referred to in this chapter as a “buy-in payment”. 


8.45 The amount of a buy-in payment should be determined based 
upon the value (i.e. the arm’s length price) of the interest in the intangibles 
and/or tangible assets the new entrant obtains, taking into account the new 
entrant’s proportionate share of the overall expected benefits to be received 
under the CCA. There may also be cases where a new participant brings 
existing intangibles or tangible assets to the CCA, and that balancing 
payments may be appropriate from the other participants in recognition of 
this contribution. Any balancing payments to the new entrant could be 
netted against any buy-in payments required, although appropriate records 
must be kept of the full amounts of the separate payments for tax 
administration purposes. 


8.46 Similar issues could arise when a participant leaves a CCA. In 
particular, a participant that leaves a CCA may dispose of its interest in the 
results, if any, of past CCA activity (including work in progress) to the other 
participants. Any such transfer should be compensated according to the 
arm’s length principle. Such compensation is referred to in this chapter as a 
“buy-out payment”. 


8.47 The guidance in Chapters I - III and Chapter VI is fully applicable 
to determining the arm’s length amount of any buy-in, buy-out or balancing 
payments required. There may be instances where no such payments are 
required under the arm’s length principle. For example, a CCA for the 
sharing of administrative services would generally only produce benefits to 
participants on a current basis, rather than any valuable on-going results. 


8.48 Buy-in and buy-out payments should be treated for tax purposes in 
the same manner as would apply under the general rules of the tax system(s) 
(including conventions for the avoidance of double taxation) applicable to 
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the respective participants as if the payment were made outside a CCA as 
consideration for the acquisition or disposal of the interest in the results of 
the prior CCA activity. 


8.49 When a CCA terminates, the arm’s length principle requires that 
each participant retains an interest in the results, if any, of the CCA activity 
consistent with their proportionate share of contributions to the CCA 
throughout its term (adjusted by any balancing payments actually made, 
including those made as a result of the termination), or is appropriately 
compensated for any transfer of that interest to other participants. 


E.  Recommendations for structuring and documenting CCAs 


8.50 Generally, a CCA between controlled parties should meet the 
following conditions: 


a) The participants would include only enterprises expected to derive 
mutual and proportionate benefits from the CCA activity itself (and 
not just from performing part or all of that activity). See 
paragraph 8.14. 


b) The arrangement would specify the nature and extent of each 
participant’s interest in the results of the CCA activity, as well its 
expected respective share of benefits. 


c) No payment other than the CCA contributions, appropriate balancing 
payments and buy-in payments would be made for the particular 
interest or rights in intangibles, tangible assets or services obtained 
through the CCA. 


d) The value of participants’ contributions would be determined in 
accordance with these Guidelines and, where necessary, balancing 
payments should be made to ensure the proportionate shares of 
contributions align with the proportionate shares of expected benefits 
from the arrangement. 


e) The arrangement may specify provision for balancing payments and/ 
or changes in the allocation of contributions prospectively after a 
reasonable period of time to reflect material changes in proportionate 
shares of expected benefits among the participants. 


f) Adjustments would be made as necessary (including the possibility 
of buy-in and buy-out payments) upon the entrance or withdrawal of 
a participant and upon termination of the CCA. 
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8.51 The transfer pricing documentation standard set out in Chapter V 
requires reporting under the master file of important service arrangements 
and important agreements related to intangibles, including CCAs. The local 
file requires transactional information including a description of the 
transactions, the amounts of payments and receipts, identification of the 
associated enterprises involved, copies of material intercompany 
agreements, and pricing information including a description of reasons for 
concluding that the transactions were priced on an arm’s length basis. It 
would be expected that in order to comply with these documentation 
requirements, the participants in a CCA will prepare or obtain materials 
about the nature of the subject activity, the terms of the arrangement, and its 
consistency with the arm’s length principle. Implicit in this is that each 
participant should have full access to the details of the activities to be 
conducted under the CCA, the identity and location of the other parties 
involved in the CCA, the projections on which the contributions are to be 
made and expected benefits determined, and budgeted and actual 
expenditures for the CCA activity, at a level of detail commensurate with 
the complexity and importance of the CCA to the taxpayer. All this 
information could be relevant and useful to tax administrations in the 
context of a CCA and, if not included in the master file or local file, 
taxpayers should be prepared to provide it upon request. The information 
relevant to any particular CCA will depend on the facts and circumstances. 
It should be emphasised that the information described in this list is neither a 
minimum compliance standard nor an exhaustive list of the information that 
a tax administration may be entitled to request. 


8.52 The following information would be relevant and useful 
concerning the initial terms of the CCA: 


a) a list of participants 


b) a list of any other associated enterprises that will be involved with 
the CCA activity or that are expected to exploit or use the results of 
the subject activity 


c) the scope of the activities and specific projects covered by the CCA, 
and how the CCA activities are managed and controlled 


d) the duration of the arrangement 


e) the manner in which participants’ proportionate shares of expected 
benefits are measured, and any projections used in this determination 
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f) the manner in which any future benefits (such as intangibles) are 
expected to be exploited 


g) the form and value of each participant’s initial contributions, and a 
detailed description of how the value of initial and ongoing 
contributions is determined (including any budgeted vs actual 
adjustments) and how accounting principles are applied consistently 
to all participants in determining expenditures and the value of 
contributions 


h) the anticipated allocation of responsibilities and tasks, and the 
mechanisms for managing and controlling those responsibilities and 
tasks, in particular, those relating to the development, enhancement, 
maintenance, protection or exploitation of intangibles or tangible 
assets used in the CCA activity 


i) the procedures for and consequences of a participant entering or 
withdrawing from the CCA and the termination of the CCA 


j) any provisions for balancing payments or for adjusting the terms of 
the arrangement to reflect changes in economic circumstances. 


8.53 Over the duration of the CCA term, the following information 
could be useful: 


a) any change to the arrangement (e.g. in terms, participants, subject 
activity), and the consequences of such change 


b) a comparison between projections used to determine the share of 
expected benefits from the CCA activity with the actual share of 
benefits (however, regard should be had to paragraph 3.74) 


c) the annual expenditure incurred in conducting the CCA activity, the 
form and value of each participant’s contributions made during the 
CCA’s term, and a detailed description of how the value of 
contributions is determined. 
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Chapter IX 
 


Transfer Pricing Aspects of Business Restructurings  


Introduction 


A.  Scope 


A.1 Business restructurings that are within the scope of this chapter 


9.1 There is no legal or universally accepted definition of business 
restructuring. In the context of this chapter, business restructuring refers to 
the cross-border reorganisation of the commercial or financial relations 
between associated enterprises, including the termination or substantial 
renegotiation of existing arrangements. Relationships with third parties (e.g. 
suppliers, sub-contractors, customers) may be a reason for the restructuring 
or be affected by it. 


9.2 Business restructurings may often involve the centralisation of 
intangibles, risks, or functions with the profit potential attached to them. 
They may typically consist of:  


• Conversion of full-fledged distributors (that is, enterprises with a 
relatively higher level of functions and risks) into limited-risk 
distributors, marketers, sales agents, or commissionnaires (that is, 
enterprises with a relatively lower level of functions and risks) for a 
foreign associated enterprise that may operate as a principal, 


• Conversion of full-fledged manufacturers (that is, enterprises with a 
relatively higher level of functions and risks) into contract 
manufacturers or toll manufacturers (that is, enterprises with a 
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relatively lower level of functions and risks) for a foreign 
associated enterprise that may operate as a principal, 


• Transfers of intangibles or rights in intangibles to a central entity 
(e.g. a so-called “IP company”) within the group, 


• The concentration of functions in a regional or central entity, with a 
corresponding reduction in scope or scale of functions carried out 
locally; examples may include procurement, sales support, supply 
chain logistics.  


9.3 There are also business restructurings whereby more intangibles 
or risks are allocated to operational entities (e.g. to manufacturers or 
distributors). Business restructurings can also consist of the rationalisation, 
specialisation or de-specialisation of operations (manufacturing sites and/or 
processes, research and development activities, sales, services), including 
the downsizing or closing of operations. The arm’s length principle and 
guidance in this chapter apply in the same way to all types of transactions 
comprising a business restructuring, irrespective of whether they lead to a 
more centralised or less centralised business model. 


9.4 Some of the reasons reported by business for restructuring include 
the wish to maximise synergies and economies of scale, to streamline the 
management of business lines and to improve the efficiency of the supply 
chain, taking advantage of the development of web-based technologies that 
has facilitated the emergence of global organisations. Furthermore, business 
restructurings may be needed to preserve profitability or limit losses, e.g. in 
the event of an over-capacity situation or in a downturn economy.  


A.2  Issues that are within the scope of this chapter 


9.5 This chapter contains a discussion of the transfer pricing aspects 
of business restructurings, i.e. of the application of Article 9 (Associated 
Enterprises) of the OECD Model Tax Convention and of these Guidelines to 
business restructurings.  


9.6 Business restructurings are typically accompanied by a 
reallocation of profit potential among the members of the MNE group, either 
immediately after the restructuring or over a few years. One major objective 
of this chapter in relation to Article 9 is to discuss the extent to which such a 
reallocation of profit potential is consistent with the arm’s length principle 
and more generally how the arm’s length principle applies to business 
restructurings. The implementation of integrated business models and the 
development of global organisations may complicate the application of the 
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arm’s length principle, which determines the profit of members of an MNE 
group by reference to the conditions which would have been made between 
independent enterprises in comparable transactions and comparable 
circumstances. This complexity in applying the arm’s length principle in 
practice is acknowledged in these Guidelines (see paragraphs 1.10-1.11). 
Notwithstanding this issue, these Guidelines reflect the OECD Member 
countries’ strong support for the arm’s length principle and for efforts to 
describe its application and refine its operation in practice (see paragraphs 
1.14-1.15). When discussing the issues that arise in the context of business 
restructurings, the OECD has kept this complexity in mind in an attempt to 
develop approaches that are realistic and reasonably pragmatic. 


9.7 This chapter only covers transactions between associated 
enterprises in the context of Article 9 of the OECD Model Tax Convention 
and does not address the attribution of profits within a single enterprise on 
the basis of Article 7 of the OECD Model Tax Convention, as this is the 
subject of the Report on the Attribution of Profits to Permanent 
Establishments.1  


9.8 Domestic anti-abuse rules and CFC legislation are not within the 
scope of this chapter. The domestic tax treatment of an arm’s length 
payment, including rules regarding the deductibility of such a payment and 
how domestic capital gains tax provisions may apply to an arm’s length 
capital payment, are also not within the scope of this chapter. Moreover, 
while they raise important issues in the context of business restructurings, 
VAT and indirect taxes are not covered in this chapter.  


B.  Applying Article 9 of the OECD Model Tax Convention and 
these Guidelines to business restructurings: theoretical 
framework 


9.9 This chapter starts from the premise that the arm’s length principle 
and these Guidelines do not and should not apply differently to 
restructurings or post-restructuring transactions than to transactions that 
were structured as such from the beginning. The relevant question under 
Article 9 of the OECD Model Tax Convention and the arm’s length 
principle is whether there are conditions made or imposed in a business 
restructuring that differ from the conditions that would be made between 
independent enterprises. This is the theoretical framework in which all the 
guidance in this chapter should be read. The guidance in this chapter is 


                                                        
1  See Report on the Attribution of Profits to Permanent Establishments, 


approved by the Committee on Fiscal Affairs on 22-23 June 2010 and by 
the Council for publication on 22 July 2010. 
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composed of two parts: the first part provides guidance on the determination 
of the arm's length compensation for the restructuring itself; the second part 
addresses the remuneration of post-restructuring controlled transactions. 
Both parts should be read together, and applied in accordance with the 
guidance provided in the rest of these Guidelines, and in particular in 
Chapter I.  
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Part I: Arm’s length compensation for the restructuring itself 


A.  Introduction 


9.10 A business restructuring may involve cross-border transfers of 
something of value, e.g. of valuable intangibles, although this is not always 
the case. It may also or alternatively involve the termination or substantial 
renegotiation of existing arrangements, e.g. manufacturing arrangements, 
distribution arrangements, licences, service agreements, etc. The first step in 
analysing the transfer pricing aspects of a business restructuring is to 
accurately delineate the transactions that comprise the business restructuring 
by identifying the commercial or financial relations and the conditions 
attached to those relations that lead to a transfer of value among the 
members of the MNE group. This is discussed in Section B. Section C 
discusses the recognition of accurately delineated transactions that comprise 
the business restructuring. The relationship between a business restructuring 
and the reallocation of profit potential is addressed in Section D. The 
transfer pricing consequences of the transfer of something of value are 
discussed in Section E of this part and the transfer pricing consequences of 
the termination or substantial renegotiation of existing arrangements are 
discussed in Section F. 


9.11 For transfer pricing purposes, the aim of the analysis is to 
determine whether, under Article 9 of the OECD Model Tax Convention, 
conditions have been made or imposed in transactions comprising a business 
restructuring that differ from those that would be made or imposed between 
independent enterprises; and, if so, to determine the profits which would, but 
for those conditions, have accrued to one of the enterprises, but, by reason of 
those conditions, have not so accrued, and include them in the profits of that 
enterprise and tax them accordingly.  


9.12 The arm’s length principle requires an evaluation of the conditions 
made or imposed between associated enterprises, at the level of each of 
them. The fact that a business restructuring may be motivated by sound 
commercial reasons at the level of the MNE group, e.g. in order to try to 
derive synergies at a group level, does not answer the question whether it is 
arm’s length from the perspectives of each of the restructured entities. 


B.  Understanding the restructuring itself 


9.13 The application of the arm's length principle to a business 
restructuring must start, as for any controlled transaction, with the 
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identification of the commercial or financial relations between the 
associated enterprises involved in the business restructuring and the 
conditions and economically relevant circumstances attaching to those 
relations so that the controlled transactions comprising the business 
restructuring are accurately delineated. In this regard, the general guidance 
in Section D.1 of Chapter I is applicable. This guidance requires the 
examination of the economically relevant characteristics of the commercial 
or financial relations between the associated enterprises, and in particular 
the contractual terms of the business restructuring (Section D.1.1); the 
functions performed by each party to the restructuring, before and after the 
restructuring, taking into account assets used and risks assumed (Section 
D.1.2); the economic circumstances of the parties (Section D.1.4) and 
business strategies (Section D.1.5). In addition, the analysis should be 
informed by a review of the business reasons for and the expected benefits 
from the restructuring, including the role of synergies, and the options 
realistically available to the parties. As stated in paragraph 1.33, these 
conditions and economically relevant circumstances of the accurately 
delineated transactions that comprise the business restructuring will then be 
compared with the conditions and economically relevant circumstances of 
comparable transactions between independent enterprises.  


9.14 Aspects of identifying the commercial or financial relations 
between the parties which are particularly relevant to determining the arm's 
length conditions of business restructurings, are analysed in the following 
sections: 


• The accurate delineation of the transactions comprising the 
business restructuring and the functions, assets and risks before and 
after the restructuring (see Section B.1); 


• The business reasons for and the expected benefits from the 
restructuring, including the role of synergies (see Section B.2); 


• The other options realistically available to the parties (see Section 
B.3). 


B.1 Accurate delineation of the transactions comprising the 
business restructuring: functions, assets and risks before and 
after the restructuring  


9.15 Restructurings can take a variety of different forms and may 
involve two or more members of an MNE group. For example, a simple 
pre-restructuring arrangement could involve a full-fledged manufacturer 
producing goods and selling them to an associated full-fledged distributor 
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for on-sale into the market. The restructuring could involve a modification 
to that two-party arrangement, whereby the distributor is converted to a 
limited risk distributor or commissionnaire, with risks previously assumed 
by the full-fledged distributor being assumed by the manufacturer (taking 
into account the guidance in Section D.1 of Chapter I. Frequently, the 
restructuring will be more complicated, with functions performed, assets 
used and risks assumed by either or both parties to a pre-restructuring 
arrangement shifting to one or more members of the group. 


9.16  In order to determine whether, at arm’s length, compensation 
would be payable upon a restructuring to any restructured entity within an 
MNE group, and if so the amount of such compensation as well as the 
member of the group that should bear such compensation, it is important to 
accurately delineate the transactions occurring between the restructured 
entity and one or more other members of the group. For these purposes, the 
detailed guidance in Section D of Chapter I of these Guidelines is 
applicable.  


9.17 Where the conditions of a business restructuring have been 
formalised by the MNE group in writing (e.g. written contractual 
agreements, correspondence and/or other communications), those 
agreements provide the starting point for delineating the transactions 
comprising the business restructuring between the MNEs involved. The 
contractual terms may describe the roles, responsibilities and rights of the 
restructured entity under the pre-restructuring arrangement (including in 
relevant circumstances those existing under contract and commercial law) 
and of the manner and extent to which those rights and obligations change 
as a result of the restructuring. However, where no written terms exist, or 
where the facts of the case, including the conduct of the parties, differ 
materially from the written terms of any agreement between them or 
supplement these written terms, the actual transactions comprising the 
business restructuring must be deduced from the facts as established, 
including the conduct of the parties (see Section D.1.1 of Chapter I).  


9.18 The accurate delineation of the transactions comprising the 
business restructuring requires performing a functional analysis that seeks to 
identify the economically significant activities and responsibilities 
undertaken, assets used or contributed, and risks assumed before and after 
the restructuring by the parties involved. Accordingly, the analysis focuses 
on what the parties actually do and the capabilities, as well as the type and 
nature of assets used or contributed by the parties in a pre-restructuring and 
post-restructuring scenarios. See Section D.1.2 of Chapter I. Given the 
importance of risk in the analysis of business restructurings, the following 
section provides specific guidance on the analysis of risk in transactions 
comprising the business restructuring. 
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B.1.1 The analysis of risk in the context of business 
restructurings 


9.19  Risks are of critical importance in the context of business 
restructurings. Usually, in the open market, the assumption of risk 
associated with a commercial opportunity affects the profit potential of that 
opportunity, and the allocation of risk assumed between the parties to the 
arrangement affects how profits or losses resulting from the transaction are 
allocated through the arm's length pricing of the transaction. Business 
restructurings often result in local operations being converted into low risk 
operations (e.g. “low risk distributors”, or “low risk contract 
manufacturers”) and being remunerated with a relatively low (but generally 
stable) return on the grounds that the economically significant risks are 
assumed by another party to which the profits or losses associated with those 
risks are allocated. For this reason, an examination of the allocation of risks 
between associated enterprises before and after the restructuring is an 
essential part of the functional analysis. Such analysis should allow tax 
administrations to assess the transfer of the economically significant risks of 
the business that is restructured and the consequences of that transfer for the 
application of the arm’s length principle to the restructuring itself and to the 
post-restructuring transactions.  


9.20 The framework and detailed guidance for analysing risk laid out in 
Section D.1.2.1 of Chapter I is applicable for purposes of undertaking an 
analysis of risks in the context of business restructurings, and in particular 
for determining which party assumes a specific risk by reference to control 
and financial capacity. It is crucial to apply this framework to determine 
which party assumes specific risks before the restructuring and which party 
assumes specific risks following the restructuring. For example, where a 
restructuring purports to transfer inventory risk, it is relevant to examine not 
only the contractual terms, but also the conduct of the parties under Step 3 in 
the framework (e.g. where any inventory write-downs are taken before and 
after the restructuring, whether there is any indemnification for those 
inventory write-downs, which party or parties perform risk control functions 
and have the financial capacity to assume the risks). The results of this 
analysis may establish that before the restructuring one party assumed the 
inventory risk and that same party continues to do so after the restructuring 
notwithstanding a change in contractual terms. In that situation, the risk 
would continue to be allocated to that same party. References in this Chapter 
to "transfer of risk", "relocation of risk, "shifting of risk" or "laying off of 
risk" should be read in the context of the guidance in Section D.1 of Chapter 
I. In particular, the transferee of the risk is considered to assume the risk 
when the conditions set out in the framework for analysing risk in controlled 
transactions (Section D.1.2.1 of Chapter I) are met. 
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9.21 A second example relates to the purported transfer of credit risk as 
part of a business restructuring. The analysis under Section D.1.2.1 of 
Chapter I would take into account the contractual terms before and after the 
restructuring, but would also examine how the parties operate in relation to 
the risk before and after the restructuring. The analysis would then examine 
whether the party that contractually assumes the risk controls the risk in 
practice through relevant capability and decision-making as defined in 
paragraph 1.65 and has the financial capacity to assume such risk as defined 
in paragraph 1.64. It is important to note that a party that before the 
restructuring did not assume a risk under the analysis of Section D.1.2.1 of 
Chapter I cannot transfer it to another party, and a party that after the 
restructuring does not assume a risk under the analysis of Section D.1.2.1 of 
Chapter I should not be allocated the profit potential associated with that 
risk.  


• For example, suppose that before a business restructuring, a full-
fledged distributor contractually assumes bad debt risks, which is 
reflected in the balance sheet at year end. However, the analysis 
described above establishes that before the business restructuring, 
decisions about the extension of credit terms to customers and debt 
recovery were taken by an associated enterprise and not by the 
distributor, and the associated enterprise reimbursed the costs of 
irrecoverable debts. It is also determined that the associated 
enterprise is the only entity that controlled the risk and had the 
financial capacity to assume the bad debt risk, leading to the 
conclusion that, before the business restructuring, the risk was not 
assumed by the distributor. In such a case there is no bad debt risk 
for the distributor to transfer as part of the business restructuring.  


• In other circumstances it may be found that before the business 
restructuring the distributor controlled the bad debt risk and had the 
financial capacity to assume the risk it contractually assumed, but 
mitigated its risk through indemnification arrangements or debt 
factoring arrangements with an associated enterprise in exchange 
for appropriate compensation. Following the business restructuring, 
the bad debt risk is contractually assumed by that associated 
enterprise which, as determined under the analysis described above, 
now controls the risk and has the financial capacity to assume the 
risk. The risk has, therefore been transferred but the impact on the 
profits of the distributor going forward compared with the past 
resulting from the transfer of this risk alone may be limited, 
because before the restructuring steps had been taken and costs 
incurred to mitigate the risk outcomes of the distributor.  
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9.22  In any analysis of risks in controlled transactions, one important 
issue is to assess whether a risk is economically significant, i.e. it carries 
significant profit potential, and, as a consequence, whether that risk may 
explain a significant reallocation of profit potential. The significance of a 
risk will depend on the likelihood of the risk materialising and the size of the 
potential profits or losses arising from the risk. Accounting statements may 
provide useful information on the probability and quantum of certain risks 
(e.g. bad debt risks, inventory risks), if past performance is an indicator of 
current risks, but there are also economically significant risks that may not 
be separately recorded as such in the financial accounts (e.g. market risks). 
If a risk is assessed to be economically insignificant for the entity, then that 
risk would not explain a substantial amount of the entity’s profit potential. 
At arm’s length a party would not be expected to lay off a risk that is 
perceived as economically insignificant in exchange for a substantial 
decrease in its profit potential.  


9.23 For instance, where a full-fledged distributor is converted into a 
limited-risk distributor or commissionnaire resulting in the reduction or 
elimination of risks relating to inventory in the restructured enterprise, in 
order to determine whether such risk is economically significant the tax 
administration may want to analyse:  


• The role of inventory in the business model (for example, speed to 
market, comprehensive range), 


• The nature of the inventory (for example, spare parts, fresh 
flowers), 


• The level of investment in inventory, 


• The factors giving rise to inventory write-downs or obsolescence 
(for example, perishability, pricing pressures, speed of technical 
improvements, market conditions), 


• The history of write-down and stock obsolescence, and whether any 
commercial changes affect the reliability of historic performance as 
an indicator of current risk,  


• The cost of insuring against damage or loss of inventory, and  


• The history of damage or loss (if uninsured).  
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B.2 Understanding the business reasons for and the expected 
benefits from the restructuring, including the role of synergies  


9.24 Some businesses have indicated that multinational businesses, 
regardless of their products or sectors, have reorganised their structures to 
provide more centralised control and management of manufacturing, 
research and distribution functions. The pressure of competition in a 
globalised economy, savings from economies of scale, the need for 
specialisation and the need to increase efficiency and lower costs have all 
been described as important in driving business restructurings. Where 
anticipated synergies are put forward by a taxpayer as an important business 
reason for the restructuring, it would be a good practice for the taxpayer to 
document, at the time the restructuring is decided upon or implemented, 
what these anticipated synergies are and on what assumptions they are 
anticipated. This is a type of documentation that is likely to be produced at 
the group level for non-tax purposes, to support the decision-making process 
of the restructuring. For Article 9 purposes, it would be a good practice for 
the taxpayer to document the source of these synergies and how these 
anticipated synergies impact at the entity level in applying the arm’s length 
principle (see Section D.8 of Chapter I). Care should be taken to ensure that, 
where deliberate concerted group actions are taken through a business 
restructuring, the associated enterprises contributing to the synergistic 
benefit after the restructuring are appropriately remunerated (see the 
example in the following paragraph). Furthermore, while anticipated 
synergies may be relevant to the understanding of a business restructuring, 
care must be taken to avoid the use of hindsight in ex post analyses (see 
paragraph 3.74). 


9.25  For example, a business restructuring may involve the setting up 
by an MNE group of a central procurement operation that replaces the 
procurement activities of several associated enterprises. Similar to the 
guidance at paragraph 1.160 the MNE group has taken affirmative steps to 
centralise purchasing in a single group company to take advantage of 
volume discounts and potential savings in administrative costs. In 
accordance with the guidance in Chapter I, the benefits due to deliberate 
concerted group action should be allocated to the associated enterprises 
whose contributions create the synergies. However, in a business 
restructuring, the central procurement company may also contractually 
assume risk associated with buying, holding, and on-selling goods. As stated 
in the previous section, an analysis of risk under the framework provided in 
Section D.1.2.1 of Chapter I will determine the economic significance of the 
risk and which party or parties assume that risk. Although the central 
procurement operation is entitled to profit potential arising from its 
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assumption of the risk associated with buying, holding, and on-selling 
goods, it is not entitled to retain profits arising from the group purchasing 
power because it does not contribute to the creation of synergies (see 
paragraph 1.168).  


9.26  The fact that a business restructuring may be motivated by 
anticipated synergies does not necessarily mean that the profits of the MNE 
group will effectively increase after the restructuring. It may be the case that 
enhanced synergies make it possible for the MNE group to derive additional 
profits compared to what the situation would have been in the future if the 
restructuring had not taken place, but there may not necessarily be additional 
profits compared to the pre-restructuring situation, for instance if the 
restructuring is needed to maintain competitiveness rather than to increase it. 
In addition, expected synergies do not always materialise – there can be 
cases where the implementation of a global business model designed to 
derive more group synergies in fact leads to additional costs and less 
efficiency.  


B.3  Other options realistically available to the parties  


9.27  The arm’s length principle is based on the notion that 
independent enterprises, when evaluating the terms of a potential 
transaction, will compare the transaction to the other options realistically 
available to them, and they will only enter into the transaction if they see no 
alternative that offers a clearly more attractive opportunity to meet their 
commercial objective. In other words, independent enterprises would only 
enter into a transaction if it does not make them worse off than their next 
best option. Consideration of the other options realistically available may be 
relevant to comparability analysis, to understand the respective positions of 
the parties.  


9.28 Thus, in applying the arm’s length principle, the tax 
administration should evaluate each transaction as accurately delineated 
under the guidance in Section D of Chapter I and consider the economically 
relevant characteristics taken into account by the parties in reaching the 
conclusion that there is no option realistically available that offers a clearly 
more attractive opportunity to meet their commercial objectives than the 
restructuring adopted (see paragraph 1.38). In making such assessment, it 
may be necessary or useful to assess the transactions comprising the 
business restructuring in the context of a broader arrangement of 
economically related transactions. 


9.29 At arm’s length, there are situations where the restructured entity 
would have had no clearly more attractive option realistically available to it 
than to accept the conditions of the restructuring, e.g. a contract termination 
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– with or without indemnification as discussed at Section F below. In 
longer-term contracts, this may occur by invoking an exit clause that allows 
for one party to prematurely exit the contract with just cause. In contracts 
that allow either party to opt out of the contract, the party terminating the 
arrangement may choose to do so because it has determined, subject to the 
terms of the termination clause, that it is more favourable to stop using the 
function, or to internalise it, or to engage a cheaper or more efficient 
provider or to seek more lucrative opportunities. If the restructured entity 
transfers rights or other assets or an ongoing concern to another party, it 
might however be compensated for such a transfer as discussed in Section E 
below.  


9.30 At arm’s length, there are also situations where an entity would 
have had one or more options realistically available to it that would clearly 
offer more attractive opportunities to meet their objectives than to accept the 
conditions of the restructuring (taking into account all the relevant 
conditions, including the commercial and market conditions going forward, 
the profit potential of the various options and any compensation or 
indemnification for the restructuring), including possibly the option not to 
enter into the restructuring transaction. In such cases, an independent party 
may not have agreed to the conditions of the restructuring and adjustments 
to the conditions made or imposed may be necessary. 


9.31  The reference to the notion of options realistically available is not 
intended to create a requirement for taxpayers to document all possible 
hypothetical options realistically available. Rather, the intention is to 
provide an indication that, if there is a realistically available option that is 
clearly more attractive, it should be considered in the analysis of the 
conditions of the restructuring.  


B.4  Transfer pricing documentation for business restructurings 


9.32 In the master file (see Annex I to Chapter V), taxpayers are asked 
to describe any important business restructuring transactions occurring 
during the year. In addition, in the local file, taxpayers are asked to indicate 
whether the local entity has been involved in or affected by business 
restructurings occurring during the year or immediately past year and to 
explain the aspects of such transactions affecting the local entity (see Annex 
II to Chapter V). 


9.33  As part of their transfer pricing documentation, MNE groups are 
recommended to document their decisions and intentions regarding business 
restructurings, especially as regards their decisions to assume or transfer 
significant risks, before the relevant transactions occur, and to document the 
evaluation of the consequences on profit potential of significant risk 
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allocations resulting from the restructuring. In describing the assumption of 
risk as part of a business restructuring, it is recommended that taxpayers use 
the framework set out in Section D.1.2.1 of Chapter I. 


C.   Recognition of the accurately delineated transactions that 
comprise the business restructuring 


9.34 MNEs are free to organise their business operations as they see fit. 
Tax administrations do not have the right to dictate to an MNE how to 
design its structure or where to locate its business operations. In making 
commercial decisions, tax considerations may be a factor. Tax 
administrations, however, have the right to determine the tax consequences 
of the structure put in place by an MNE, subject to the application of treaties 
and in particular of Article 9 of the OECD Model Tax Convention. This 
means that tax administrations may make, where appropriate, adjustments to 
profits in accordance with Article 9 of the OECD Model Tax Convention 
and other types of adjustments allowed by their domestic law (e.g. under 
general or specific anti-abuse rules), to the extent that such adjustments are 
compatible with their treaty obligations.  


9.35  Business restructurings often lead MNE groups to implement 
global business models that are hardly if ever found between independent 
enterprises, taking advantage of the very fact that they are MNE groups and 
that they can work in an integrated fashion. For instance, MNE groups may 
implement global supply chains or centralised functions that may not be 
found between independent enterprises. This lack of comparables does not 
mean that the implementation of such global business models is not arm's 
length. Every effort should be made to determine the pricing for the 
restructured transactions as accurately delineated under the arm's length 
principle. A tax administration should not disregard part or all of the 
restructuring or substitute other transactions for it unless the exceptional 
circumstances described in paragraph 1.122 are met. In those cases, the 
guidance in Section D.2 of Chapter I may be applicable. The structure that 
for transfer pricing purposes, replaces that actually adopted by the taxpayers 
should comport as closely as possible with the facts of the actual transaction 
undertaken whilst achieving a commercially rational expected result that 
would have enabled the parties to come to a price acceptable to both of them 
at the time the arrangement was entered into. For example, where one 
element of a restructuring arrangement involves the closing down of a 
factory, the structure adopted for transfer pricing purposes cannot ignore the 
reality that the factory no longer operates. Similarly, where one element of a 
restructuring involves the actual relocation of substantive business 
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functions, the structure adopted for transfer pricing purposes cannot ignore 
the fact that those functions were actually relocated.  


9.36 In assessing the commercial rationality of a restructuring under 
the guidance for non-recognition under Section D.2 of Chapter I, the 
question may arise whether to look at one transaction in isolation or whether 
to examine it in a broader context, taking account of other transactions that 
are economically inter-related. It will generally be appropriate to look at the 
commercial rationality of a restructuring as a whole. For instance, where 
examining a sale of an intangible that is part of a broader restructuring 
involving changes to the arrangements relating to the development and use of 
the intangible, then the commercial rationality of the intangible sale should not 
be examined in isolation of these changes. On the other hand, where a 
restructuring involves changes to more than one element or aspect of a 
business that are not economically inter-related, the commercial rationality 
of particular changes may need to be separately considered. For example, a 
restructuring may involve centralising a group's purchasing function and 
centralising the ownership of valuable intangible property unrelated to the 
purchasing function. In such a case, the commercial rationality of 
centralising the purchasing function and of centralising the ownership of 
valuable intangible property may need to be evaluated separately from one 
another. 


9.37 There can be group-level business reasons for an MNE group to 
restructure. However, it is worth re-emphasising that the arm’s length 
principle treats the members of an MNE group as separate entities rather 
than as inseparable parts of a single unified business (see paragraph 1.6). As 
a consequence, it is not sufficient from a transfer pricing perspective that a 
restructuring arrangement makes commercial sense for the group as a whole: 
the arrangement must be arm’s length at the level of each individual 
taxpayer, taking account of its rights and other assets, expected benefits 
from the arrangement (i.e. any consideration of the post-restructuring 
arrangement plus, if applicable, any compensation payments for the 
restructuring itself), and realistically available options. Where a 
restructuring makes commercial sense for the group as a whole on a pre-tax 
basis, it is expected that an appropriate transfer price (that is, any 
compensation for the post-restructuring arrangement plus, if applicable, any 
compensation payments for the restructuring itself) would generally be 
available to provide arm’s length compensation for each accurately 
delineated transaction comprising the business restructuring for each 
individual group member participating in it.  


9.38 Under Article 9 of the OECD Model Tax Convention, the fact that 
a business restructuring arrangement is motivated by a purpose of obtaining 
tax benefits does not of itself warrant a conclusion that it is a non-arm’s 
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length arrangement.2 The presence of a tax motive or purpose does not of 
itself justify non-recognition of the parties’ characterisation or structuring of 
the arrangement. However, tax benefits at a group level do not determine 
whether the arm’s length principle is satisfied at the entity level for a 
taxpayer affected by the restructuring (see previous paragraph). Moreover, 
as indicated in paragraph 1.122, the fact that a MNE group as a whole is left 
worse off on a pre-tax basis may be a relevant pointer in determining the 
commercial rationality of the restructuring.  


D.  Reallocation of profit potential as a result of a business 
restructuring  


D.1 Profit potential 


9.39 An independent enterprise does not necessarily receive 
compensation when a change in its business arrangements results in a 
reduction in its profit potential or expected future profits. The arm’s length 
principle does not require compensation for a mere decrease in the 
expectation of an entity’s future profits. When applying the arm’s length 
principle to business restructurings, the question is whether there is a 
transfer of something of value (an asset or an ongoing concern) or a 
termination or substantial renegotiation of existing arrangements and that 
transfer, termination or substantial renegotiation would be compensated 
between independent parties in comparable circumstances. These two 
situations are discussed in Sections E and F below.  


9.40 In these Guidelines, “profit potential” means “expected future 
profits”. In some cases it may encompass losses. The notion of “profit 
potential” is often used for valuation purposes, in the determination of an 
arm’s length compensation for a transfer of intangibles or of an ongoing 
concern, or in the determination of an arm’s length indemnification for the 
termination or substantial renegotiation of existing arrangements, once it is 
found that such compensation or indemnification would have taken place 
between independent parties in comparable circumstances. 


9.41 In the context of business restructurings, profit potential should 
not be interpreted as simply the profits/losses that would occur if the 
pre-restructuring arrangement were to continue indefinitely. On the one 
hand, if an entity has no discernible rights or other assets at the time of the 
restructuring, then it has no compensable profit potential. On the other hand, 


                                                        
2  As indicated at paragraph 9.8, domestic anti-abuse rules are not within the 


scope of this chapter.  
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an entity with considerable rights or other assets at the time of the 
restructuring may have considerable profit potential, which must ultimately 
be appropriately remunerated in order to justify the sacrifice of such profit 
potential.  


9.42 In order to determine whether at arm’s length the restructuring 
itself would give rise to a form of compensation, it is essential to understand 
the restructuring, including the changes that have taken place, how they 
have affected the functional analysis of the parties, what the business 
reasons for and the anticipated benefits from the restructuring were, and 
what options would have been realistically available to the parties, as 
discussed in Section B.  


D.2 Reallocation of risks and profit potential 


9.43  General guidance on the transfer pricing aspects of risks is found 
in Section D.1.2.1 of Chapter I, and the reallocation of risk following a 
business restructuring should be analysed under the framework set out in 
that Section in order to determine whether the party allocated risk following 
the restructuring controls the risk and has the financial capacity to assume 
the risk. 


9.44 Take the example of a conversion of a full-fledged manufacturer 
into a contract manufacturer. In such a case, while a cost plus reward might 
be an arm’s length remuneration for undertaking the post-restructuring 
contract manufacturing operations, a different question is whether there 
should be indemnification at arm’s length for the change in the existing 
arrangements which results in the surrender of the riskier profit potential by 
the manufacturer, taking into account its rights, other assets and 
economically relevant characteristics. Indemnification is discussed in 
Section F. 


9.45  As another example, assume a full-fledged distributor is operating 
under a long term contractual arrangement for a given type of transaction. 
Assume that, based on its rights under the long term contract with respect to 
these transactions, it has the option realistically available to it to accept or 
refuse being converted into a limited risk distributor operating for a foreign 
associated enterprise, and that an arm’s length remuneration for such a low 
risk distribution activity is estimated to be a stable profit of +2% per year 
while the excess profit potential associated with the risks would now be 
attributed to the foreign associated enterprise. Assume for the purpose of 
this example that the restructuring leads to the renegotiation of the existing 
contractual arrangements, but it does not entail the transfer of assets other 
than its rights under the long term contract. From the perspective of the 
distributor, the question arises as to whether the new arrangement (taking 
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into account both the remuneration for the post-restructuring transactions 
and any compensation for the restructuring itself) is expected to make it as 
well off as its realistic – albeit riskier – alternatives. If not, this would imply 
that the post-restructuring arrangement is not priced at arm's length and that 
additional compensation would be needed to appropriately remunerate the 
distributor for the restructuring, or that an assessment of the commercial 
rationality of the transaction based on Section D.2 may be necessary. 
Furthermore, for transfer pricing purposes, it is important to determine 
whether risks contractually transferred as part of the business restructuring, 
are assumed by the foreign associated enterprise in accordance with the 
guidance in Section D.1 of Chapter I.  


9.46  At arm’s length, the response is likely to depend on the rights and 
other assets of the parties, on the profit potential of the distributor and of its 
associated enterprise in relation to both business models (full-fledged and 
low risk distributor) as well as the expected duration of the new 
arrangement. In particular, in evaluating profit potential, it is necessary to 
evaluate whether historic profits (determined in accordance with the arm's 
length principle) are an indicator of future profit potential, or whether there 
have been changes in the business environment around the time of the 
restructuring that mean that past performance is not an indicator of profit 
potential. For example, competing products could have the effect of eroding 
profitability, and new technology or consumer preferences could render the 
products less attractive. The consideration of these factors from perspective 
of the distributor can be illustrated with the following example. 


Note: This example is for illustration only. It is not intended to say anything 
about the choice of the most appropriate transfer pricing method, about 
aggregation of transactions, or about arm’s length remuneration rates for 
distribution activities. It is assumed in this example that the change in the 
allocation of risk to the distributor derives from the renegotiation of the existing 
distribution arrangement which reallocates risk between the parties. This 
example is intended to illustrate the perspective of the distributor. It does not 
take account of the perspective of the foreign associated enterprise (principal), 
although both perspectives should be taken into account in the transfer pricing 
analysis. 
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 Scenario 1 Scenario 2 Scenario 3 


Full-fledged 
distributor 
Historical 


profitability data 
(last 5 years) 


Year 1:  
Year 2:  
Year 3: 
Year 4: 
Year 5: 


 - 2%  
 4% 
 2% 
 0% 
 6% 


Year 1:  
Year 2:  
Year 3: 
Year 4: 
Year 5: 


 5%  
 10% 
 5% 
 5% 
 10% 


Year 1:  
Year 2:  
Year 3: 
Year 4: 
Year 5: 


 5%  
 7% 
 10% 
 8% 
 6% 


Full-fledged 
distributor 


Projected profitability
(over remaining term 


of agreement) 


(-2)% to 6% 
With significant 


uncertainties within 
this range 


5% to 10% 
With significant 


uncertainties within 
that range 


0% to 4% 
With significant 


uncertainties within 
that range (due to new 
competitive pressures) 


Limited risk 
distributor 


Projected profitability
(next three years) 


2% per year 
 


2% per year 
 


2% per year 
 


9.47 In scenario no. 1, the distributor is surrendering a profit potential 
with significant uncertainties for a relatively low but stable rate of 
profitability. Whether an independent party would be willing to do so would 
depend on its anticipated return under both scenarios, on its level of risk 
tolerance, on its options realistically available and on possible compensation 
for the restructuring itself. In case scenario no. 2, it is unlikely that 
independent parties in the distributor’s situation would agree to relocate the 
risks and associated profit potential for no additional compensation if they 
had the option to do otherwise. Scenario no. 3 illustrates the fact that the 
analysis should take account of the profit potential going forward and that, 
where there is a significant change in the commercial or economic 
environment, relying on historical data alone will not be sufficient. 


E.  Transfer of something of value (e.g. an asset or an ongoing 
concern)  


9.48 Sections E.1 to E.3 below contain a discussion of some typical 
transfers that can arise in business restructurings: transfers of tangible assets, 
of intangibles and rights in intangibles, and of activities (ongoing concern).  


E.1 Tangible assets 


9.49 Business restructurings can involve the transfer of tangible assets 
(e.g. equipment) by a restructured entity to a foreign associated enterprise. 
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One common issue relates to the valuation of inventories that are transferred 
upon the conversion by a restructured manufacturer or distributor to a 
foreign associated enterprise (e.g. a principal), where the latter takes title to 
the inventories as from the implementation of the new business model and 
supply chain arrangements. 


Illustration 


Note: The following example is solely intended to illustrate the issue of 
valuation of inventory transfers. It is not intended to undertake an analysis of 
the transactions comprising the business restructuring as accurately delineated 
under Section D.1 of Chapter I, nor is it intended to suggest that a particular 
transfer pricing method is always acceptable for restructured operations. 


9.50 Assume a taxpayer, which is a member of an MNE group, used to 
operate as a “full-fledged” manufacturer and distributor. According to the 
pre-restructuring business model, the taxpayer purchased raw materials, 
manufactured finished products using tangible property and intangibles that 
belonged to it or were rented/licensed to it, performed marketing and 
distribution functions and sold the finished products to third party 
customers. In doing so, the taxpayer assumed a series of risks such as 
inventory risks, bad debt risks and market risks.  


9.51 Assume the arrangement is restructured and the taxpayer now 
operates as a so-called “toll-manufacturer” and “limited risk distributor”. As 
part of the restructuring, a foreign associated enterprise is established that 
acquires various intangibles from various affiliates including the taxpayer. 
Further to the restructuring, raw materials are to be acquired by the foreign 
associated enterprise, put in consignment in the premises of the taxpayer for 
manufacturing in exchange for a manufacturing fee. The stock of finished 
products will belong to the foreign associated enterprise and be acquired by 
the taxpayer for immediate re-sale to third party customers (i.e. the taxpayer 
will only purchase the finished products once it has concluded a sale with a 
customer). Under this new business model, the foreign associated enterprise 
contractually assumes the inventory risks that were previously borne by the 
taxpayer, and meets the requirements of control over the risk and financial 
capacity to assume the risk. 


9.52 Assume that in order to migrate from the pre-existing arrangement 
to the restructured one, the raw materials and finished products that are on 
the balance sheet of the taxpayer at the time the new arrangement is put in 
place are transferred to the foreign associated enterprise. The question arises 
how to determine the arm’s length transfer price for the inventories upon the 
conversion. This is an issue that can typically be encountered where there is 
a transition from one business model to another. The arm’s length principle 
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applies to transfers of inventory among associated enterprises situated in 
different tax jurisdictions. The choice of the appropriate transfer pricing 
method depends upon the comparability (including functional) analysis of 
the parties. The functional analysis may have to cover a transition period 
over which the transfer is being implemented. For instance, in the above 
example: 


• One possibility could be to determine the arm’s length price for the 
raw material and finished products by reference to comparable 
uncontrolled prices, to the extent the comparability factors can be 
met by such comparable uncontrolled prices, i.e. that the conditions 
of the uncontrolled transaction are comparable to the conditions of 
the transfer that takes place in the context of the restructuring. 


• Another possibility could be to determine the transfer price for the 
finished products as the resale price to customers minus an arm’s 
length remuneration for the marketing and distribution functions 
that still remain to be performed.  


• A further possibility would be to start from the manufacturing costs 
and add an arm’s length mark-up to remunerate the manufacturer 
for the functions it performed, assets it used and risks it assumed 
with respect to these inventories. There are however cases where 
the market value of the inventories is too low for a profit element to 
be added on costs at arm’s length. 


9.53  The choice of the appropriate transfer pricing method depends in 
part on which part of the transaction is the less complex and can be 
evaluated with the greater certainty (the functions performed, assets used 
and risks assumed by the manufacturer, or the marketing and sales functions 
that remain to be performed taking account of the assets to be used and risks 
to be assumed to perform these functions). See paragraphs 3.18-3.19 on the 
choice of the tested party. 


9.54 In practice, what to do about inventory at the time of the 
restructuring would likely be taken into account by unrelated parties in 
agreeing the terms of the total deal, and inventory should be analysed as part 
of delineating the actual transactions comprising the business restructuring. 
A key consideration is how to deal with the risks inherent in the inventory, 
and how to avoid double counting—i.e. the party reducing its risks should 
not receive a price that takes into account risks it has given up, and cannot 
exploit. If raw materials costing 100 now have a market price of 80 or 120, 
then a transfer would crystallise a loss or gain which could be a significant 
impediment to one of the parties to the restructuring. The matter is likely to 







386 – CHAPTER IX: BUSINESS RESTRUCTURINGS  
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


be resolved as part of the overall terms of the restructuring and should be 
analysed accordingly. In practice there may be a transition period where 
inventory is run down before starting the new arrangements, and thus 
avoiding transfer of inventory, particularly when there may be several 
complications beyond transfer pricing involved in transferring legal 
ownership of inventory cross-border. 


E.2 Intangibles  


9.55 Transfers of intangibles or rights in intangibles raise difficult 
questions both as to the identification of the intangibles transferred and as to 
their valuation. Identification can be difficult because not all valuable 
intangibles are legally protected and registered and not all valuable 
intangibles are recognised or recorded for accounting purposes. Relevant 
intangibles might potentially include rights to use industrial assets such as 
patents, trademarks, trade names, designs or models, as well as copyrights of 
literary, artistic or scientific work (including software) and intellectual 
property such as know-how and trade secrets. They may also include 
customer lists, distribution channels, unique names, symbols or pictures. An 
essential part of the analysis of a business restructuring is to identify with 
specificity the relevant intangibles or rights in intangibles that were 
transferred (if any), whether independent parties would have remunerated 
their transfer, and what their arm’s length value is.  


9.56 The determination of the arm’s length price for a transfer of 
intangibles or rights in intangibles should be conducted in accordance with 
the guidance in Section D.1 of Chapter VI. It will be affected by a number 
of factors among which are the amount, duration and riskiness of the 
expected benefits from the exploitation of the intangible, the nature of the 
intangible right and the restrictions that may be attached to it (restrictions in 
the way it can be used or exploited, geographical restrictions, time 
limitations), the extent and remaining duration of its legal protection (if 
any), and any exclusivity clause that might be attached to the right. See 
Section D.2.1 of Chapter VI. Valuation of intangibles can be complex and 
uncertain. The general guidance on intangibles and on cost contribution 
arrangements that is found in Chapters VI and VIII is applicable in the 
context of business restructurings.  


E.2.1 Disposal of intangibles or rights in intangibles by a local 
operation to a central location (foreign associated enterprise) 


9.57  Business restructurings sometimes involve the transfer of the 
legal ownership of intangibles or rights in intangibles that were previously 
owned by one or more local operation(s) to a central location situated in 
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another tax jurisdiction (e.g. a foreign associated enterprise that operates as 
a principal or as a so-called “IP company”). In some cases the transferor 
continues to use the intangible transferred, but does so in another legal 
capacity (e.g. as a licensee of the transferee, or through a contract that 
includes limited rights to the intangible such as a contract manufacturing 
arrangement using patents that were transferred; or a limited risk distribution 
arrangement using a trademark that was transferred). In accordance with the 
guidance in Chapter VI, it is important to remember that the legal ownership 
of an intangible by itself does not confer any right ultimately to retain 
returns derived by the MNE group from exploiting that intangible (see 6.42). 
Instead, the compensation required to be paid to associated enterprises 
performing or controlling functions related to the development, 
enhancement, maintenance, protection, or exploitation of intangibles may 
comprise any share of the total return anticipated to be derived from the 
intangibles (see 6.54). Therefore, the change in legal ownership of an 
intangible in a business restructuring may not affect which party is entitled 
to returns from that intangible. 


9.58 MNE groups may have sound business reasons to centralise 
ownership of intangibles or rights in intangibles. An example in the context 
of business restructuring is a transfer of legal ownership of intangibles that 
accompanies the specialisation of manufacturing sites within an MNE 
group. In a pre-restructuring environment, each manufacturing entity may be 
the owner and manager of a series of patents – for instance if the 
manufacturing sites were historically acquired from third parties with their 
intangibles. In a global business model, each manufacturing site can be 
specialised by type of manufacturing process or by geographical area rather 
than by patent. As a consequence of such a restructuring the MNE group 
might proceed with the transfer of all the locally owned patents to a central 
location which will in turn give contractual rights (through licences or 
manufacturing agreements) to all the group’s manufacturing sites to 
manufacture the products falling in their new areas of competence, using 
patents that were initially owned either by the same or by another entity 
within the group. In such a scenario it will be important to delineate the 
actual transaction and to understand whether the transfer of legal ownership 
is for administrative simplicity (as in Example 1 of the Annex to Chapter 
VI), or whether the restructuring changes the identity of the parties 
performing or controlling functions related to the development, 
enhancement, maintenance, protection, and exploitation of intangibles.  


9.59 The arm’s length principle requires an evaluation of the conditions 
made or imposed between associated enterprises, at the level of each of 
them. The fact that centralisation of legal ownership of intangibles may be 
motivated by sound commercial reasons at the level of the MNE group does 
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not answer the question whether the conditions of the transfer are arm’s 
length from the perspectives of both the transferor and the transferee.  


9.60 Also in the case where a local operation disposes of the legal 
ownership of its intangibles to a foreign associated enterprise and continues 
to use the intangibles further to the disposal, but does so in a different legal 
capacity (e.g. as a licensee), the conditions of the transfer should be assessed 
from both the transferor’s and the transferee’s perspectives. The 
determination of an arm’s length remuneration for the subsequent 
ownership, control and exploitation of the transferred intangible should take 
account of the extent of the functions performed, assets used and risks 
assumed by the parties in relation to the intangible transferred, and in 
particular analysing control of risks and control of functions performed 
relating to the development, enhancement, maintenance, protection, or 
exploitation of the intangibles.  


9.61 Where the business restructuring provides for a transfer of an 
intangible followed by a new arrangement whereby the transferor will 
continue to use the intangible transferred, the entirety of the commercial 
arrangement between the parties should be examined in order to accurately 
delineate the transaction. If an independent party were to transfer an asset 
that it intends to continue exploiting, it would be prudent for it to negotiate 
the conditions of such a future use (e.g. in a license agreement) 
concomitantly with the conditions of the transfer. In effect, there will 
generally be a relationship between the determination of an arm’s length 
compensation for the transfer, the determination of an arm’s length 
compensation for the post-restructuring transactions in relation to the 
transferred intangible, such as future licence fees that may be payable by the 
transferor to be able to continue using the asset, and the expected future 
profitability of the transferor from its future use of the asset. For instance, in 
an arrangement whereby a patent is transferred for a price of 100 in Year N 
and a licence agreement is concomitantly concluded according to which the 
transferor will continue to use the patent transferred in exchange for a 
royalty of 100 per year over a 10-year period, it is likely that at least one of 
the two prices is not arm's length or that the arrangement should be 
delineated as something other than a sale and concomitant license back. In 
some circumstances, the accurate delineation of the transaction might 
conclude that the arrangements reflect the provision of financing, as 
illustrated in Example 16 of the Annex to Chapter VI.  
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E.2.2 Intangible transferred at a point in time when its 
valuation is highly uncertain 


9.62 Difficulties can arise in the context of business restructuring 
where the valuation of an intangible or rights in an intangible at the time of 
the transaction is highly uncertain. In these cases, the question arises as to 
how arm’s length pricing should be determined. The question should be 
resolved, both by taxpayers and tax administrations, by reference to what 
independent enterprises would have done in comparable circumstances to take 
account of the valuation uncertainty in the pricing of the transaction. To this 
aim, the guidance in Section D.3 of Chapter VI is relevant.  


9.63 In addition, where the intangible being transferred as a result of 
the restructuring meets the criteria for being considered a hard-to value-
intangible in paragraph 6.189, then the guidance in Section D.4 of Chapter 
VI is applicable.  


E.2.3 Local intangibles 
9.64 Where a local full-fledged operation is converted into an operation 
assuming limited risk, using limited intangibles and receiving low 
remuneration, the questions arise of whether this conversion entails the 
transfer by the restructured local entity to a foreign associated enterprise of 
valuable intangibles or rights in intangibles and whether there are local 
intangibles that remain with the local operation.  


9.65 In particular, in the case of the conversion of a full-fledged 
distributor into, for example, a limited risk distributor or commissionnaire, it 
may be important to examine whether the distributor has developed local 
marketing intangibles over the years prior to its being restructured and if so, 
what the nature and the value of these intangibles are, and whether they 
were transferred to an associated enterprise. Where such local intangibles 
are found to be in existence and to be transferred to a foreign associated 
enterprise, the arm’s length principle should apply to determine whether and 
if so how to compensate such a transfer, based on what would be agreed 
between independent parties in comparable circumstances. In this regard it 
is relevant to note that the transferor should receive arm's length 
compensation (in addition to the arm’s length compensation for the 
transferred intangibles) when after the restructuring it continues to perform 
functions related to the development, enhancement, maintenance, protection 
or exploitation of the local intangible transferred (see Section B.2.1 of 
Chapter VI). On the other hand, where such local intangibles are found to be 
in existence and to remain in the restructured entity, they should be taken 
into account in the functional analysis of the post-restructuring activities. 
They may accordingly influence the selection and application of the most 
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appropriate transfer pricing method for the post-restructuring controlled 
transactions, in order that appropriate compensation can be determined.3  


E.2.4 Contractual rights 
9.66 Contractual rights can be valuable intangibles. Where valuable 
contractual rights are transferred (or surrendered) between associated 
enterprises, they should be remunerated at arm’s length, taking account of 
the value of the rights transferred from the perspectives of both the 
transferor and the transferee. 


9.67 Tax administrations have expressed concerns about cases they 
have observed in practice where an entity voluntarily terminates a contract 
that provided benefits to it, in order to allow a foreign associated enterprise 
to enter into a similar contract and benefit from the profit potential attached 
to it. For instance, assume that company A has valuable long-term contracts 
with independent customers that carry significant profit potential for A. 
Assume that at a certain point in time, A voluntarily terminates its contracts 
with its customers under circumstances where the latter are legally or 
commercially obligated to enter into similar arrangements with company B, 
a foreign entity that belongs to the same MNE group as A. As a 
consequence, the contractual rights and attached profit potential that used to 
lie with A now lie with B. If the factual situation is that B could only enter 
into the contracts with the customers subject to A’s surrendering its own 
contractual rights to its benefit, and that A only terminated its contracts with 
its customers knowing that the latter were legally or commercially obligated 
to conclude similar arrangements with B, this in substance would consist in 
a tri-partite transaction and it may amount to a transfer of valuable 
contractual rights from A to B that may have to be remunerated at arm’s 
length, depending on the value of the rights surrendered by A from the 
perspectives of both A and B.  


E.3 Transfer of activity (ongoing concern) 


E.3.1  Valuing a transfer of activity  
9.68 Business restructurings sometimes involve the transfer of an 
ongoing concern, i.e. a functioning, economically integrated business unit. 
The transfer of an ongoing concern in this context means the transfer of 
assets, bundled with the ability to perform certain functions and assume 
certain risks. Such functions, assets and risks may include, among other 


                                                        
3  See Part II of this chapter for a discussion of the remuneration of the post-


restructuring arrangements. 
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things: tangible property and intangibles; liabilities associated with holding 
certain assets and performing certain functions, such as R&D and 
manufacturing; the capacity to carry on the activities that the transferor 
carried on before the transfer; and any resource, capabilities, and rights. The 
valuation of a transfer of an ongoing concern should reflect all the valuable 
elements that would be remunerated between independent parties in 
comparable circumstances. See Section A.4.6 of Chapter VI. For example, 
in the case of a business restructuring that involves the transfer of a business 
unit that includes, among other things, research facilities staffed with an 
experienced research team, the valuation of such ongoing concern should 
reflect, among other things, the value of the facility and the impact (e.g. time 
and expense savings) of the assembled workforce on the arm's length price. 
For a discussion on the transfer pricing treatment of assembled workforce, 
see Section D.7 of Chapter I.  


9.69 The determination of the arm’s length compensation for a transfer 
of an ongoing concern does not necessarily amount to the sum of the 
separate valuations of each separate element that comprises the aggregate 
transfer. In particular, if the transfer of an ongoing concern comprises 
multiple contemporaneous transfers of interrelated assets, risks, or functions, 
valuation of those transfers on an aggregate basis may be necessary to 
achieve the most reliable measure of the arm’s length price for the ongoing 
concern. Valuation techniques that are used, in acquisition deals, between 
independent parties may prove useful to valuing the transfer of an ongoing 
concern between associated enterprises. The guidance on the use of 
valuation techniques for transactions involving the transfer of intangibles or 
rights in intangibles contained in Section D.2.6.3 of Chapter VI should be 
considered.  


9.70 An example is the case where a manufacturing activity that used 
to be performed by M1, one entity of the MNE group, is re-located to 
another entity, M2 (e.g. to benefit from location savings). Assume M1 
transfers to M2 its machinery and equipment, inventories, patents, 
manufacturing processes and know-how, and key contracts with suppliers 
and clients. Assume that several employees of M1 are relocated to M2 in 
order to assist M2 in the start of the manufacturing activity so relocated. 
Assume such a transfer would be regarded as a transfer of an ongoing 
concern, should it take place between independent parties. In order to 
determine the arm’s length remuneration, if any, of such a transfer between 
associated enterprises, it should be compared with a transfer of an ongoing 
concern between independent parties rather than with a transfer of isolated 
assets.  
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E.3.2 Loss-making activities  
9.71 Not every case where a restructured entity experiences a reduction 
of its functions, assets and risks involves an actual loss of expected future 
profits. In some restructuring situations, the circumstances may be such that, 
rather than losing a “profit-making opportunity”, the restructured entity is 
actually being saved from the likelihood of a “loss-making opportunity”. An 
entity may agree to a restructuring as a better option than going out of 
business altogether. If the restructured entity is forecasting future losses 
absent the restructuring (e.g. it operates a manufacturing plant that is 
uneconomic due to increasing competition from low-cost imports), then 
there may be in fact no loss of any profit-making opportunity from 
restructuring rather than continuing to operate its existing business. In such 
circumstances, the restructuring might deliver a benefit to the restructured 
entity from reducing or eliminating future losses if such losses exceed the 
restructuring costs.  


9.72 The question may arise of whether the transferee should in fact be 
compensated by the transferor for taking over a loss-making activity. The 
response depends on whether an independent party in comparable 
circumstances would have been willing to pay for getting rid of the loss-
making activity, or whether it would have considered other options such as 
closing down the activity; and on whether a third party would have been 
willing to acquire the loss-making activity (e.g. because of possible 
synergies with its own activities) and if so under what conditions, e.g. 
subject to compensation. There can be circumstances where an independent 
party would be willing to pay, e.g. if the financial costs and social risks of 
closing down the activity would be such that the transferor finds it more 
advantageous to pay a transferee who will attempt to reconvert the activity 
and will be responsible for any redundancy plan that may be needed.  


9.73 The situation might however be different where the loss-making 
activity provided other benefits such as synergies with other activities 
performed by the same taxpayer. There can also be circumstances where a 
loss-making activity is maintained because it produces some benefits to the 
group as a whole. In such a case, the question arises whether at arm’s length 
the entity that maintains the loss-making activity should be compensated by 
those who benefit from it being maintained. See Section D.3 of Chapter I. 


E.4 Outsourcing 


9.74 In outsourcing cases, it may happen that a party voluntarily 
decides to undergo a restructuring and to bear the associated restructuring 
costs in exchange for anticipated savings. For instance, assume a taxpayer 
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that is manufacturing and selling products in a high-cost jurisdiction decides 
to outsource the manufacturing activity to an associated enterprise situated 
in a low-cost jurisdiction. Further to the restructuring, the taxpayer will 
purchase from its associated enterprise the products manufactured and will 
continue to sell them to third party customers. The restructuring may entail 
restructuring costs for the taxpayer while at the same time making it possible 
for it to benefit from cost savings on future procurements compared to its 
own manufacturing costs. Independent parties implementing this type of 
outsourcing arrangement may not necessarily require explicit compensation 
from the transferee, for example, where the anticipated benefits for the 
transferor are greater than its restructuring costs.4 


F.  Indemnification of the restructured entity for the termination 
or substantial renegotiation of existing arrangements  


9.75 Section F addresses the question of whether the restructured 
entity, at arm's length, should receive compensation, in the form of 
indemnification, upon the termination or substantial renegotiation of its 
existing arrangements, which may or may not involve a transfer of 
something of value (addressed in the previous section). For the purpose of 
this chapter, indemnification means any type of compensation that may be 
paid for detriments suffered by the restructured entity, whether in the form 
of an up-front payment, of a sharing in restructuring costs, of lower (or 
higher) purchase (or sale) prices in the context of the post-restructuring 
operations, or of any other form. 


9.76 Terminations or renegotiations of arrangements generally involve 
changes in the risk and functional profiles of the parties, with consequences 
for the allocation of profit potential between them. In addition, the 
termination or renegotiation of contractual relationships in the context of a 
business restructuring might cause the restructured entity to suffer 
detriments such as restructuring costs (e.g. write-off of assets, termination of 
employment contracts), re-conversion costs (e.g. in order to adapt its 
existing operation to other customer needs), and/or a loss of profit potential. 
In these situations, the question arises of whether, at arm's length, 
indemnification should be paid to the restructured entity, and if so how to 
determine such an indemnification.  


9.77  When the termination or renegotiation of existing arrangements 
involves the transfer of something of value (e.g. the termination of a 


                                                        
4  A further issue discussed in Section D.6 of Chapter I and Section E of Part 


II of this Chapter is whether and if so how location savings should be 
allocated between the parties at arm’s length. 
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distribution contract is sometimes accompanied by a transfer of intangibles), 
the guidance at Section E applies to the transfer of something of value, and 
this section considers whether further compensation may be warranted for 
any detriments suffered. 


9.78  There should be no presumption that all contract terminations or 
substantial renegotiations should give a right to indemnification at arm’s 
length, as this will depend on the facts and circumstances of each case. The 
analysis of whether an indemnification would be warranted at arm’s length 
should be made on the basis of the accurate delineation of the arrangements 
before and after the restructuring (based on the guidance in Section D.1 of 
Chapter I and Section B.1 of this Part) and the options realistically available 
to the parties.  


9.79 Once the restructuring arrangements have been accurately 
delineated and the options realistically available to the parties have been 
assessed, the following aspects should be considered: 


• Whether commercial law supports rights to indemnification for the 
restructured entity under the facts of the case as accurately 
delineated (see Section F.1 below);  


• Whether the existence or absence of an indemnification clause or 
similar provisions (as well as the terms of such a clause where it 
exists) under the terms of the arrangement, as accurately delineated, 
is arm’s length (see Section F.2 below).  


• Which party should ultimately bear the costs related to the 
indemnification of the party that suffers from the termination or re-
negotiation of the agreement (see Section F.3 below).  


F.1 Whether commercial law supports rights to indemnification for 
the restructured entity under the facts of the case as accurately 
delineated 


9.80 In the assessment of whether the conditions of the termination or 
non-renewal of an existing arrangement are arm’s length, the possible 
recourse that may be offered by the applicable commercial law might 
provide some helpful insights. The applicable commercial legislation or case 
law may provide useful information on indemnification rights and terms and 
conditions that could be expected in case of termination of specific types of 
agreements, e.g. of a distributorship agreement. Under such rules, it may be 
that the terminated party has the right to claim before the courts an 
indemnification irrespective of whether or not it was provided for in the 
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contract. Where the parties belong to the same MNE group, however, the 
terminated party is unlikely in practice to litigate against its associated 
enterprise in order to seek such an indemnification, and the conditions of the 
termination may therefore differ from the conditions that would be made 
between independent enterprises in similar circumstances. 


F.2 Whether the existence or absence of an indemnification clause 
or similar provisions (as well as the terms of such a clause 
where it exists) under the terms of the arrangement, as 
accurately delineated, is arm’s length. 


9.81 The accurate delineation of the transaction will identify whether 
an indemnification clause or arrangement is in place upon termination, non-
renewal or re-negotiation of the arrangements. In order to do so, the starting 
point should be a review of whether an indemnification clause or similar 
provision for termination, non-renewal or renegotiation is provided for, and 
of whether the conditions for termination, non-renewal or renegotiation of 
the contract were respected (e.g. with regard to any required notice period). 
However, the examination of the terms of the contract between the 
associated enterprises may not suffice from a transfer pricing perspective as 
the mere fact that a given terminated, non-renewed or renegotiated contract 
did not provide an indemnification or similar provision does not necessarily 
mean that this is arm's length, as discussed below. 


9.82  As noted at paragraph 1.46, in transactions between independent 
enterprises, the divergence of interests between the parties ensures that: (i) 
contractual terms are concluded that reflect the interest of both parties, (ii) 
the parties will ordinarily seek to hold each other to the terms of the 
contract, and (iii) that contractual terms will be ignored or modified after the 
fact generally only if it is in the interests of both parties. However, this same 
divergence of interest may not exist in the case of associated enterprises or 
any such divergences may be managed in ways facilitated by the 
relationship between the associated enterprises and not solely or mainly 
through contractual agreements. For this reason, when the facts of the case 
differ from the written terms of the agreement between the parties or when 
no written terms exist, the absence or existence (and its terms) of an 
indemnification clause should be deduced from the conduct of the parties. 
For instance, it may be that, on the basis of the facts of the case and of the 
actual conduct of the associated enterprises, it is determined that the term of 
the contract is longer than established in the written contract, which would 
entitle the terminated party to some indemnification in case of early 
termination. 
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9.83 Once the existence or absence of an indemnification clause in 
favour of the restructured entity upon termination, non-renewal or 
substantial renegotiation of the agreements has been determined, the 
analysis should then focus on assessing whether such indemnification clause 
and its terms (or absence thereof) are arm's length. Where comparables data 
evidence a similar indemnification clause (or absence thereof) in 
comparable circumstances, the indemnification clause (or absence thereof) 
in a controlled transaction will be regarded as arm’s length.  


9.84 However, in those cases where such comparables data are not 
found, the determination of whether the indemnification clause (or absence 
thereof) is arm's length should take into account the rights and other assets 
of the parties at the time of entering into the arrangement and of its 
termination or renegotiation. This analysis might also be assisted by an 
examination of the options realistically available to the parties, as in some 
situations, it may be the case that, in comparable circumstances, an 
independent party would not have had any option realistically available that 
would be clearly more attractive to it than to accept the conditions of the 
termination or substantial renegotiation of the contract. The guidance in 
Section D of Chapter I, as well as the Guidance in Section B of this Part, are 
applicable.  


9.85 Another aspect that may be necessary to examine in assessing 
whether the conditions of an arrangement in relation to an indemnification 
clause are arm’s length, is the remuneration of the transactions that are the 
object of the arrangement and the financial conditions of the termination 
thereof, as both can be inter-related. In effect, the terms of a termination 
clause (or the absence thereof) may be a significant element of the 
functional analysis of the transactions and specifically of the analysis of the 
risks of the parties, and may accordingly need to be taken into account in the 
determination of an arm’s length remuneration for the transactions. 
Similarly, the remuneration of the transactions will affect the determination 
of whether the conditions of the termination of the arrangement are at arm’s 
length. 


9.86 Business restructurings may lead to the termination of the 
employment contracts of members of an assembled workforce. In this 
regard, in determining whether the restructuring is undertaken on arm's 
length terms , the analysis should consider the facts and circumstances 
before and after the restructuring related to the assembled workforce, 
including whether something of value has been transferred upon termination 
of the arrangements between associated enterprises and, for example, 
whether there are implicit or explicit restrictive covenants (e.g. non-compete 
clause) in the employment contracts of the workforce members, which 
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should be reflected in the amount of any indemnification that should be paid 
to the party previously undertaking the activities through that workforce.  


9.87 One circumstance that deserves particular attention, is the 
situation where the now-terminated contract required one party to make a 
significant investment for which an arm’s length return might only be 
reasonably expected if the contract was maintained for an extended period 
of time. This created a financial risk for the party making the investment in 
case the contract was terminated before the end of such period of time. The 
degree of the risk would depend on whether the investment was highly 
specialised or could be used (possibly subject to some adaptations) for other 
clients. Where the risk was material, it would have been reasonable for 
independent parties in comparable circumstances to take it into account 
when negotiating the contract.  


9.88 An example would be where a manufacturing contract between 
associated enterprises requires the manufacturer to invest in a new 
manufacturing unit. Assume an arm’s length return on the investment can 
reasonably be anticipated by the manufacturer at the time the contract is 
concluded, subject to the manufacturing contract lasting for at least five 
years, for the manufacturing activity to produce at least x units per year, and 
for the remuneration of the manufacturing activity to be calculated on a 
basis (e.g. y$/unit) that is expected to generate an arm’s length return on the 
total investment in the new manufacturing unit. Assume that after three 
years, the associated enterprise terminates the contract in accordance with its 
terms in the context of a group-wide restructuring of the manufacturing 
operations. Assume the manufacturing unit is highly specialised and the 
manufacturer further to the termination would have no other choice than to 
write off the assets.  


9.89 At arm’s length, the manufacturer may mitigate the risks inherent 
in the investment by: 


• Including in the contract an appropriate indemnification clause or 
penalties in case of early termination, or an option for the party 
making the investment to transfer it at a given price to the other 
party in case the investment becomes useless to the former due to 
the early termination of the contract by the latter.  


• Factoring the risk linked with the possible termination of the 
contract into the determination of the remuneration of the activities 
covered by the contract (e.g. by factoring the risk into the 
determination of the remuneration of the manufacturing activities 
where third party comparables that bear comparable risks can be 
identified, perhaps by including front-end loaded fee structures). In 
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such a case the party making the investment consciously accepts 
the risk and is rewarded for it; no separate indemnification for the 
termination of the contract seems necessary.  


9.90 As a general matter, mitigation of risk inherent in the investment 
by a manufacturer is relevant to consider only if the manufacturer assumes 
the risk. In practice, the investment by an associated enterprise in a 
manufacturing plant where that enterprise is wholly dependent on another 
associated enterprise for the capability to generate returns is likely to require 
careful scrutiny in relation to the identification of risks and how those risks 
are controlled. As explained in Example 2 in paragraphs 1.84 and 1.102 
where significant risks associated with generating a return from the 
manufacturing activities are controlled solely by another party (which also 
has the financial capacity to bear that risk), then that other party is allocated 
the upside and downside consequences of those risks, including under-
utilisation, write-down, and closure costs. In that case, the manufacturer 
should not suffer the financial consequences of an early termination, as it 
did not control the economically significant risks that contributed to the 
closure, and in such a case the manufacturer would also not be expected to 
mitigate risks it did not in fact assume.  


9.91 A similar issue may arise in the case where a party has undertaken 
development efforts resulting in losses or low returns in the early period and 
above-normal returns are expected in periods following the termination of 
the contract. In such a case, it will be necessary to analyse the actual 
arrangements very carefully to determine whether the party in substance 
takes a stake in the results of the development efforts or has merely accepted 
deferred payment terms. In performing the analysis the guidance relating to 
control over risk in Section D.1.2.1 of Chapter I will be relevant. If the party 
does control the risks, it might be expected that the party would seek to 
protect itself from the risk of non-recovery through penalty or 
indemnification terms. If the party did not control the risks of non-recovery, 
then the terms are unlikely to be arm's length.  


9.92  In the case where the conditions made or imposed between 
associated enterprises with respect to the termination, non-renewal or 
substantial renegotiation of their existing arrangements differ from the 
conditions that would be made between independent enterprises, then any 
profits that would, but for those conditions, have accrued to one of the 
enterprises, but, by reason of those conditions, have not so accrued, may be 
included in the profits of that enterprise and taxed accordingly. 
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F.3 Which party should ultimately bear the costs related to the 
indemnification of the party that suffers from the termination 
or re-negotiation of the agreement  


9.93 The transfer pricing analysis of the arm's length nature of the 
conditions of the termination or substantial renegotiation of an agreement 
should take account of both the perspectives of the transferor and of the 
transferee. Taking account of the transferee’s perspective is important both 
to value the amount of an arm’s length indemnification, if any, and to 
determine what party should bear it. It is not possible to derive a single 
answer for all cases and the response should be based on an examination of 
the facts and circumstances of the case, and in particular of the rights and 
other assets of the parties, of the risks assumed by the parties, of the 
economic rationale for the termination, of the determination of what 
party(ies) is (are) expected to benefit from it, and of the options realistically 
available to the parties. This can be illustrated as follows. 


9.94 Assume a manufacturing contract between two associated 
enterprises, entity A and entity B, is terminated by A (B being the 
manufacturer). Assume A decides to use another associated manufacturer, 
entity C, to continue the manufacturing that was previously performed by B. 
As noted at paragraph 9.78, there should be no presumption that all contract 
terminations or substantial renegotiations should give a right to 
indemnification at arm’s length. Assume that it is determined, based on the 
guidance in this section, that in the circumstances of the case at arm's length, 
B would be in a position to claim an indemnification for the detriment 
suffered from the termination. The question arises as to which party should 
ultimately bear the indemnification to be paid to B: A (i.e. the party 
terminating the contract), C (i.e. the party taking over the manufacturing 
activity previously performed by B), or another party in the MNE group 
benefitting from the restructuring. The analysis should start from the 
accurate delineation of the actual transactions comprising the business 
restructuring, and take into account economically related transactions with 
other enterprises in the MNE group that may help to delineate the controlled 
transaction (see paragraphs 1.36-1.38). 


9.95 There can be situations where A would be willing to bear the 
indemnification costs at arm’s length, for instance because it expects that the 
termination of its agreement with B will make it possible for it to derive 
costs savings through its new manufacturing agreement with C, and that the 
present value of these expected costs savings is greater than the amount of 
the indemnification.  
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9.96 There can be situations where C would be willing to pay an up-
front fee to obtain the rights to the manufacturing contract from A, e.g. if the 
present value of the expected profits to be derived from its new 
manufacturing contract makes it worth the investment for C. In such 
situations, the payment by C might be organised in a variety of ways, for 
instance it might be that C would be paying A, or that C would be 
constructively paying A by meeting A’s indemnification obligation to B. It 
is also possible that C would pay B, for example, in the circumstances where 
B had certain rights and C would pay B for the transfer of those rights. 


9.97 There can be cases where at arm’s length A and C would be 
willing to share the indemnification costs. In cases where the benefits arising 
from the restructuring accrue to another party in the MNE group, then that 
other party may bear the costs of indemnification, either directly or 
indirectly. 
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Part II: Remuneration of post-restructuring  
controlled transactions 


A.  Business restructurings versus “structuring” 


A.1 General principle: no different application of the arm’s length 
principle 


9.98  The arm’s length principle and these Guidelines do not and 
should not apply differently to post-restructuring transactions as opposed to 
transactions that were structured as such from the beginning. Doing 
otherwise would create a competitive distortion between existing players 
who restructure their activities and new entrants who implement the same 
business model without having to restructure their business. 


9.99  Comparable situations must be treated in the same way, 
regardless of whether or not they came into existence as a result of a 
business restructuring of a previously existing structure. The selection and 
practical application of an appropriate transfer pricing method must be based 
on the economically relevant characteristics of the transaction leading to the 
accurate delineation of the actual transaction.  


9.100  However, business restructuring situations involve change, and 
the arm’s length principle must be applied not only to the post-restructuring 
transactions, but also to additional transactions that comprise the business 
restructuring. The application of the arm’s length principle to those 
additional transactions is discussed in Part I of this chapter. 


9.101 In addition, the comparability analysis of an arrangement that 
results from a business restructuring might reveal some factual differences 
compared to the one of an arrangement that was structured as such from the 
beginning, as discussed below. These factual differences do not affect the 
arm’s length principle or the way the guidance in these Guidelines should be 
interpreted and applied, but they may affect the comparability analysis and 
therefore the outcome of this application. See Section D on comparing the 
pre- and post-restructuring situations. 
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A.2 Possible factual differences between situations that result from 
a restructuring and situations that were structured as such 
from the beginning  


9.102  Where an arrangement between associated enterprises replaces an 
existing arrangement (restructuring), there may be factual differences in the 
starting position of the restructured entity compared to the position of a 
newly set up operation. Sometimes, the post-restructuring arrangement is 
negotiated between parties that have had prior contractual and commercial 
relationships. In such a situation, depending on the facts and circumstances 
of the case and in particular on the rights and obligations derived by the 
parties from these prior arrangements, this may affect the options 
realistically available to the parties in negotiating the terms of the new 
arrangement and therefore the conditions of the restructuring and of the 
post-restructuring arrangements (see paragraphs 9.27-9.31 for a discussion 
of options realistically available in the context of determining the arm’s 
length compensation for the restructuring itself). For instance, assume a 
party has proved in the past to be able to perform well as a full-fledged 
distributor performing a whole range of marketing and selling functions, 
employing and developing valuable marketing intangible assets and 
assuming a range of risks associated with its activity such as inventory risks, 
bad debt risks and market risks. Assume that its distribution contract is re-
negotiated and converted into a “limited risk distribution” contract whereby 
it will perform limited marketing activities under the supervision of a 
foreign associated enterprise, employ limited marketing intangibles and 
assume limited risks in its relationship with the foreign associated enterprise 
and customers. In such a situation, the restructured distributor would not be 
in the same position as a newly established distributor. 


9.103  Where there is an ongoing business relationship between the 
parties before and after the restructuring, there may also be an inter-
relationship between on the one hand the conditions of the pre-restructuring 
activities and/or of the restructuring itself, and on the other hand the 
conditions for the post-restructuring arrangements, as discussed in Section C 
below.  


9.104  Some differences in the starting position of the restructured entity 
compared to the position of a newly set up operation can relate to the 
established presence of the operation. For instance, if one compares a 
situation where a long-established full-fledged distributor is converted into a 
limited risk distributor with a situation where a limited risk distributor is 
established in a market where the group did not have any previous 
commercial presence, market penetration efforts might be needed for the 
new entrant which are not needed for the converted entity. This may affect 
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the comparability analysis and the determination of the arm’s length 
remuneration in both situations.  


9.105  When one compares a situation where a long-established full-
fledged distributor is converted into a limited risk distributor with a situation 
where a limited risk distributor has been in existence in the market for the 
same duration, there might also be differences because the full-fledged 
distributor may have performed some functions, borne some expenses (e.g. 
marketing expenses), assumed some risks and contributed to the 
development of some intangibles before its conversion that the long-existing 
“limited risk distributor” may not have performed, borne, assumed or 
contributed to. The question arises whether at arm’s length such additional 
functions, assets and risks should only affect the remuneration of the 
distributor before its being converted, whether they should be taken into 
account to determine a remuneration of the transfers that take place upon the 
conversion (and if so how), whether they should affect the remuneration of 
the restructured limited risk distributor (and if so how), or a combination of 
these three possibilities. For instance, if it is found that the pre-restructuring 
activities led the full-fledged distributor to own some intangibles while the 
long-established limited risk distributor does not, the arm’s length principle 
may require these intangibles either to be remunerated upon the 
restructuring if they are transferred by the full-fledged distributor to a 
foreign associated enterprise, or to be taken into account in the 
determination of the arm’s length remuneration of the post-restructuring 
activities if they are not transferred (see Section E.2 of Part I above and 
Chapter VI of these Guidelines).  


9.106 Where a restructuring involves a transfer to a foreign associated 
enterprise of risks that were previously assumed by a taxpayer, it may be 
important to examine whether the transfer of risks only concerns the future 
risks that will arise from the post-restructuring activities or also the risks 
existing at the time of the restructuring as a result of pre-conversion 
activities, i.e. there is a cut-off issue. For instance, consider a situation in 
which a distributor was assuming bad debt risks which it will no longer 
assume after its being restructured as a “limited risk distributor”, and that it 
is being compared with a long-established “limited risk distributor” that 
never assumed bad debt risk. It may be important when comparing both 
situations to examine, based on the guidance in Section D.1.2.1 of Chapter I, 
whether the “limited risk distributor” that results from a conversion still 
assumes the risks associated with bad debts that arose before the 
restructuring at the time it was full-fledged, or whether all the bad debt risks 
including those that existed at the time of the conversion were transferred.  


9.107 The same remarks and questions apply for other types of 
restructurings, including other types of restructuring of sales activities as 
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well as restructurings of manufacturing activities, research and development 
activities, or other services activities. 


B.  Application to business restructuring situations: selection and 
application of a transfer pricing method for the post-
restructuring controlled transactions 


9.108 The selection and application of a transfer pricing method to post-
restructuring controlled transactions must derive from the analysis of the 
economically relevant characteristics of the controlled transaction as 
accurately delineated. It is essential to understand what the functions, assets 
and risks involved in the post-restructuring transactions are, and what party 
performs, uses or assumes them. This requires information to be available 
on the functions, assets and risks of both parties to a transaction, e.g. the 
restructured entity and the foreign associated enterprise with which it 
transacts. The analysis should go beyond the label assigned to the 
restructured entity, as an entity that is labelled as a “commissionnaire” or 
“limited risk distributor” can sometimes be found to own valuable local 
intangibles and to continue to assume significant market risks, and an entity 
that is labelled as a “contract manufacturer” can sometimes be found to 
pursue significant development activities or to own and use unique 
intangibles. In post-restructuring situations, particular attention should be 
paid to the identification of the valuable intangibles and the economically 
significant risks that effectively remain with the restructured entity 
(including, where applicable, local non-protected intangibles), and to 
whether such an allocation of intangibles and risks satisfies the arm’s length 
principle. The form of remuneration cannot dictate inappropriate risk 
allocations. It is the determination of how the parties actually control risks, 
and whether they have the financial capacity to assume the risks, as set out 
in the process of analysing risk in Chapter I, which will determine the 
assumption of risks by the parties, and consequently dictate the selection of 
the most appropriate transfer pricing method. Issues regarding risks and 
intangibles are discussed in Part I of this chapter.  


9.109  Post-restructuring arrangements may pose certain challenges with 
respect to the identification of potential comparables in cases where the 
restructuring implements a business model that is hardly found between 
independent enterprises. It should be noted that the mere fact that an 
arrangement is not seen between independent enterprises does not in itself 
mean that it is not arm's length nor commercially irrational. Furthermore, 
every effort should be made to determine the pricing for the restructuring 
transactions as accurately delineated under the arm's length principle. 
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9.110  There are cases where comparables (including internal 
comparables) are available, subject to possible comparability adjustments 
being performed. One example of a possible application of the CUP method 
would be the case where an enterprise that used to transact independently 
with the MNE group is acquired, and the acquisition is followed by a 
restructuring of the now controlled transactions. Subject to a review of the 
five economically relevant characteristics or comparability factors and of the 
possible effect of the controlled and uncontrolled transactions taking place at 
different times, it might be the case that the conditions of the pre-acquisition 
uncontrolled transactions provide a CUP for the post-acquisition controlled 
transactions. Even where the conditions of the transactions are restructured, 
it might still be possible, depending on the facts and circumstances of the 
case, to adjust for the transfer of functions, assets and/or risks that occurred 
upon the restructuring. For instance, a comparability adjustment might be 
performed to account for the fact that a different party assumes bad debt 
risk.  


9.111 Another example of a possible application of the CUP method 
would be the case where independent parties provide manufacturing, selling 
or service activities comparable to the ones provided by the restructured 
affiliate. Given the recent development of outsourcing activities, it may be 
possible in some cases to find independent outsourcing transactions that 
provide a basis for using the CUP method in order to determine the arm’s 
length remuneration of post-restructuring controlled transactions. This of 
course is subject to the condition that the outsourcing transactions qualify as 
uncontrolled transactions and that the review of the five economically 
relevant characteristics or comparability factors provides sufficient comfort 
that either no material difference exists between the conditions of the 
uncontrolled outsourcing transactions and the conditions of the post-
restructuring controlled transactions, or that reliable enough adjustments can 
be made (and are effectively made) to eliminate such differences. 


9.112  Whenever a comparable is proposed, it is important to ensure that 
a comparability analysis of the controlled and uncontrolled transactions is 
performed in order to identify material differences, if any, between them 
and, where necessary and possible, to adjust for such differences. In 
particular, the comparability analysis might reveal that the restructured 
entity continues to perform valuable and significant functions and/or the 
presence of local intangibles and/or of economically significant risks that 
remain in the “stripped” entity after the restructuring but are not found in the 
proposed comparables. See Section A on the possible differences between 
restructured activities and start-up situations.  


9.113  The identification of potential comparables has to be made with 
the objective of finding the most reliable comparables data in the 
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circumstances of the case, keeping in mind the limitations that may exist in 
availability of information and the compliance costs involved (see 
paragraphs 3.2 and 3.80). It is recognised that the data will not always be 
perfect. There are also cases where comparables data are not found, for 
instance where the restructuring has led to fragmentation of integrated 
functions across several group companies in a way that is not found between 
unrelated parties. This does not necessarily mean that the conditions of the 
controlled transaction as accurately delineated are not arm’s length. 
Notwithstanding the difficulties that can arise in the process of searching 
comparables, it is necessary to find a reasonable solution to all transfer 
pricing cases. Following the guidance at paragraph 2.2, even in cases where 
comparables data are scarce and imperfect, the choice of the most 
appropriate transfer pricing method to the circumstances of the case should 
be consistent with the nature of the controlled transaction, determined in 
particular through a functional analysis. 


C.  Relationship between compensation for the restructuring and 
post-restructuring remuneration 


9.114  There may in some circumstances be an important inter-
relationship between the compensation for the restructuring and an arm’s 
length reward for operating the business post-restructuring. This can be the 
case where a taxpayer disposes of business operations to an associated 
enterprise with which it must then transact business as part of those 
operations. One example of such a relationship is found in paragraph 9.74 
regarding outsourcing. 


9.115  Another example would be where a taxpayer that operates a 
manufacturing and distribution activity restructures by disposing of its 
distribution activity to a foreign associated enterprise to which the taxpayer 
will in the future sell the goods it manufactures. The foreign associated 
enterprise would expect to be able to earn an arm’s length reward for its 
investment in acquiring and operating the business. In this situation, the 
taxpayer might agree with the foreign associated enterprise to forgo receipt 
of part or all of the up-front compensation for the business that may be 
payable at arm’s length, and instead obtain comparable financial benefit 
over time through selling its goods to the foreign associated enterprise at 
prices that are higher than the latter would otherwise agree to if the up-front 
compensation had been paid. Alternatively, the parties might agree to set an 
up-front compensation payment for the restructuring that is partly offset 
through future lower transfer prices for the manufactured products than 
would have been set otherwise. See Part I of this chapter for a discussion of 
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situations where compensation would be payable at arm’s length for the 
restructuring itself. 


9.116  In other words, in this situation where the taxpayer will have an 
ongoing business relationship as supplier to the foreign associated enterprise 
that carries on an activity previously carried on by the taxpayer, the taxpayer 
and the foreign associated enterprise have the opportunity to obtain 
economic and commercial benefits through that relationship (e.g. the sale 
price of goods) which may explain for instance why compensation through 
an up-front capital payment for transfer of the business was foregone, or 
why the future transfer price for the products might be different from the 
prices that would have been agreed absent a restructuring operation.  In 
practice, however, it might be difficult to structure and monitor such an 
arrangement. While taxpayers are free to choose the form of compensation 
payments, whether up-front or over time, tax administrations when 
reviewing such arrangements would want to know how the compensation 
for the post-restructuring activity was possibly affected to take account of 
the foregone compensation, if any, for the restructuring itself. Specifically, 
in such a case, the tax administration would want to look at the entirety of 
the arrangements, while being provided with a separate evaluation of the 
arm’s length compensation for the restructuring and for the post-
restructuring transactions. 


D.  Comparing the pre- and post-restructuring situations  


9.117 A relevant question is the role if any of comparisons that can be 
made of the profits actually earned by a party to a controlled transaction 
prior to and after the restructuring. In particular, it can be asked whether it 
would be appropriate to determine a restructured entity’s post-restructuring 
profits by reference to its pre-restructuring profits, adjusted to reflect the 
transfer or relinquishment of particular functions, assets and risks.5 


9.118 One important issue with such before-and-after comparisons is 
that a comparison of the profits from the post-restructuring controlled 
transactions with the profits made in controlled transactions prior to the 
restructuring would not suffice given Article 9 of the OECD Model Tax 
Convention provides for a comparison to be made with uncontrolled 
transactions. Comparisons of a taxpayer’s controlled transactions with other 
controlled transactions are irrelevant to the application of the arm’s length 
principle and therefore should not be used by a tax administration as the 


                                                        
5  This is a different question from the one of profit potential that is discussed 


in Part I of this chapter. 
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basis for a transfer pricing adjustment or by a taxpayer to support its transfer 
pricing policy. 


9.119  Another issue with before-and-after comparisons is the likely 
difficulty of valuing the basket of functions, assets and risks that were lost 
by the restructured entity, keeping in mind that it is not always the case that 
these functions, assets and risks are transferred to another party.  


9.120 That being said, in business restructurings, before-and-after 
comparisons could play a role in understanding the restructuring itself and 
could be part of a before-and-after comparability (including functional) 
analysis to understand the changes that accounted for the changes in the 
allocation of profit/loss amongst the parties. In effect, information on the 
arrangements that existed prior to the restructuring and on the conditions of 
the restructuring itself could be essential to understand the context in which 
the post-restructuring arrangements were put in place and to assess whether 
such arrangements are arm’s length. It can also shed light on the options 
realistically available to the restructured entity. 6 


9.121 The analysis of the business before and after the restructuring may 
reveal that while some functions, assets and risks were transferred, other 
functions may still be carried out by the “stripped” entity. Typically, as part 
of the restructuring the entity may have been purportedly stripped of 
intangibles or risk, but after the restructuring it continues to carry out some 
or all of the functions it previously performed. Following the restructuring, 
however, the "stripped" entity performs those functions under contract to a 
foreign associated enterprise. The accurate delineation of the actual 
transaction between the foreign associated enterprise and the “stripped” 
entity will determine the actual commercial or financial relations between 
them, including whether the contractual terms are consistent with the 
conduct of the parties and other facts of the case. Arm's length compensation 
for each party should be consistent with its actual functions performed, 
assets used and risks assumed after the restructuring.  


9.122  For example, an MNE manufactures and distributes products the 
value of which is not determined by the technical features of the products, 


                                                        
6  See paragraphs 9.27-9.9.31 for a discussion of options realistically 


available; see also paragraphs 9.102-9.106 for a discussion of possible 
factual differences between situations that result from a restructuring and 
situations that were structured as such from the beginning and of how such 
differences may affect the options realistically available to the parties in 
negotiating the terms of the new arrangement and therefore the conditions 
of the restructuring and/or of the post-restructuring arrangements. 
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but rather by consumer recognition of the brand7. The MNE wants to 
differentiate itself from its competitors through the development of brands 
with great value, by implementing a carefully developed and expensive 
marketing strategy. The trademarks, trade names and other intangibles 
represented by the brand are owned by Company A in Country A and 
Company A assumes the risks associated with the ownership, development 
and exploitation of those intangibles. The development, maintenance and 
execution of a worldwide marketing strategy are the main value drivers of 
the MNE, performed by 125 employees at Company A’s head office. The 
value of the intangibles results in a high consumer price for the products. 
Company A’s head office also provides central services for the group 
affiliates (e.g. human resource management, legal, tax). The products are 
manufactured by affiliates under contract manufacturing arrangements with 
Company A. They are distributed by affiliates who purchase them from 
Company A. The profits derived by Company A after having allocated an 
arm’s length remuneration to the contract manufacturers and distributors are 
considered to be the remuneration for the intangibles, marketing activities 
and central services of Company A.  


9.123 Then a restructuring takes place. Legal ownership of the 
trademarks, trade names and other intangibles represented by the brand is 
transferred by Company A to a newly set up affiliate, Company Z in 
Country Z in exchange for a lump sum payment. After the restructuring, 
Company A is remunerated on a cost plus basis for the services it performs 
for Company Z and the rest of the group. The remuneration of the affiliated 
contract manufacturers and distributors remains the same. The remaining 
profits after remuneration of the contract manufacturers, distributors, and 
Company A head office services are paid to Company Z. The accurate 
delineation of the transactions before and after the restructuring determines 
that: 


• Company Z is managed by a local trust company. It does not have 
people (employees or directors) who have the capability to perform, 
and who in fact do not perform control functions in relation to the 
risks associated with the ownership or the strategic development of 
the trademarks, trade names or other intangibles represented by the 
brand. It also does not have the financial capacity to assume these 
risks.  


• High ranking officials from Company A’s head office fly to 
Country Z once a year to formally validate the strategic decisions 


                                                        
7  For an explanation of the term "brand", please see paragraph 6.23. 
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necessary to operate the company. These decisions are prepared by 
Company A’s head office in Country A before the meetings take 
place in Country Z. The MNE considers that these activities are 
service activities performed by Company A’s head office for Z. 
These strategic decision-making activities are remunerated at cost 
plus in the same way as the central services are remunerated (e.g. 
human resource management, legal, tax). 


• The development, maintenance and execution of the worldwide 
marketing strategy are still performed by the same employees of 
Company A’s head office and remunerated on a cost plus basis.  


9.124 Based on these findings, it can be concluded that Company A 
continues to perform the same functions and assume the same risks as before 
the restructuring took place. In particular, Company A continues to have the 
capability and actually performs control functions in relation to the risk of 
exploitation of the intangibles. It also carries on the functions related to the 
development, maintenance and execution of the worldwide marketing 
strategy. Company Z has no capability to perform control functions, and 
does not in fact perform the control functions needed to assume the 
intangible related risks. Accordingly, the accurate delineation of the 
transaction after the restructuring may lead to the conclusion that this is in 
substance a funding arrangement between Company A and Company Z, 
rather than a restructuring for the centralisation of intangible management. 
An assessment may be necessary of the commercial rationality of the 
transaction based on the guidance in Section D.2 of Chapter I taking into 
account the full facts and circumstances of the transaction8. 


9.125 There will also be cases where before-and-after comparisons can 
be made because the transactions prior to the restructuring were not 
controlled, for instance where the restructuring follows an acquisition, and 
where adjustments can reliably be made to account for the differences 
between the pre-restructuring uncontrolled transactions and the 
post-restructuring controlled transactions. See example at paragraph 9.110. 
Whether such uncontrolled transactions provide reliable comparables would 
have to be evaluated in light of the guidance at paragraph 3.2. 


                                                        
8  This is notwithstanding any possible application of general anti-avoidance 


rules and notwithstanding the question about Company Z’s place of 
effective management. 
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E. Location savings 


9.126  Location savings can be derived by an MNE group that relocates 
some of its activities to a place where costs (such as labour costs, real estate 
costs, etc.) are lower than in the location where the activities were initially 
performed, account being taken of the possible costs involved in the 
relocation (such as termination costs for the existing operation, possibly 
higher infrastructure costs in the new location, possibly higher transportation 
costs if the new operation is more distant from the market, training costs of 
local employees, etc.). Where a business strategy aimed at deriving location 
savings is put forward as a business reason for restructuring, the discussion 
in Section D.1.5 of Chapter I is relevant.  


9.127 Where significant location savings are derived further to a 
business restructuring, the question arises of whether and if so how the 
location savings should be shared among the parties. In addressing this 
matter, the guidance in Section D.6 of Chapter I is relevant.  


9.128  Take the example of an enterprise that designs, manufactures and 
sells brand name clothes. Assume that the manufacturing process is basic 
and that the brand name is famous and represents a highly valuable 
intangible. Assume that the enterprise is established in Country A where the 
labour costs are high and that it decides to close down its manufacturing 
activities in Country A and to relocate them in an affiliate company in 
Country B where labour costs are significantly lower. The enterprise in 
Country A retains the rights on the brand name and continues designing the 
clothes. Further to this restructuring, the clothes will be manufactured by the 
affiliate in Country B under a contract manufacturing arrangement. The 
arrangement does not involve the use of any significant intangible owned by 
or licensed to the affiliate or the assumption of any significant risks by the 
affiliate in Country B. Once manufactured by the affiliate in Country B, the 
clothes will be sold to the enterprise in Country A which will on-sell them to 
third party customers. Assume that this restructuring makes it possible for 
the group formed by the enterprise in Country A and its affiliate in Country 
B to derive significant location savings. The question arises whether the 
location savings should be attributed to the enterprise in Country A, or its 
affiliate in Country B, or both (and if so in what proportions).  


9.129  In such an example, given that the relocated activity is a highly 
competitive one, it is likely that the enterprise in Country A has the option 
realistically available to it to use either the affiliate in Country B or a third 
party manufacturer. As a consequence, it should be possible to find 
comparables data to determine the conditions in which a third party would 
be willing at arm’s length to manufacture the clothes for the enterprise. In 
such a situation, a contract manufacturer at arm’s length would generally be 
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attributed very little, if any, part of the location savings. Doing otherwise 
would put the associated manufacturer in a situation different from the 
situation of an independent manufacturer, and would be contrary to the 
arm’s length principle. 


9.130  As another example, assume now that an enterprise in Country X 
provides highly specialised and quality engineering services to independent 
clients. It charges a fee to its independent clients based on a fixed hourly 
rate that compares with the hourly rate charged by competitors for similar 
services in the same market. Suppose that the wages for qualified engineers 
in Country X are high. The enterprise subsequently subcontracts a large part 
of its engineering work to a new subsidiary in Country Y. The subsidiary in 
Country Y hires equally qualified engineers to those in Country X for 
substantially lower wages, thus deriving significant location savings for the 
group formed by the enterprise and its subsidiary Clients continue to deal 
directly with the enterprise in Country X and are not necessarily aware of 
the sub-contracting arrangement. For some period of time, the well-known 
enterprise in Country X can continue to charge its services at the original 
hourly rate despite the significantly reduced engineer costs. After a certain 
period of time, however, it is forced due to competitive pressures to decrease 
its hourly rate (at an amount that would not allow the company in Country X 
to cover the wages for qualified engineers in Country X, but that would still 
yield a benefit if those services are provided by qualified engineers in 
Country Y). Part of the location savings are passed on to its clients. In this 
case also, the question arises of which party(ies) within the MNE group 
should, at arm's length, be attributed the part of the location savings not 
passed on to the clients: the subsidiary in Country Y, the enterprise in 
Country X, or both (and if so in what proportions).  


9.131  In determining which party(ies) should be attributed the location 
savings at arm's length, it will be important to consider the functions, risks 
and assets of the parties, as well as the options realistically available to each 
of them. In this example, assume that there is a high demand for the type of 
engineering services that the company in Country X sells. Assume also that 
the subsidiary in Country Y is the only company operating in a lower-cost 
location that is able to provide such services with the required quality 
standard, and Company Y is able to withstand competitive pricing pressures 
because the technical know-how it has established acts as a barrier to 
competition. Furthermore, the company in Country X does not have the 
option of engaging qualified engineers in Country X to provide these 
services, as the cost of their wages would be too high compared to the 
hourly rate charged to clients. Considering this, the enterprise in Country X 
does not have many other options available to it than to use this service 
provider. The remuneration payable by Company X to Company Y should 
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take into account the location savings created by Company Y, in addition to 
the value of its services including any intangibles used in providing those 
services. In some instances, the nature of the contributions made by the 
enterprise in Country X and its subsidiary in Country Y may meet the 
criteria for the use of a transactional profit split method 
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Annex to the OECD Transfer Pricing Guidelines 
 


Guidelines for Monitoring Procedures on the OECD 
Transfer Pricing Guidelines and the Involvement of 


the Business Community 


A.   Background 


1. In July 1995, the OECD Council approved for publication the 
Transfer Pricing Guidelines for Multinational Enterprises and Tax 
Administrations (“the Guidelines”), submitted by the Committee on Fiscal 
Affairs (“the Committee”). At the same time, the OECD Council endorsed 
the Committee’s recommendation that the Guidelines be reviewed and up-
dated periodically as appropriate based upon the experience of member 
countries and the business community with the application of the principles 
and methods set forth in the Guidelines. For this purpose, and to facilitate 
on-going clarifications and improvements, the OECD Council instructed the 
Committee to undertake a period of monitoring international transfer pricing 
experience. The monitoring role is seen as an integrated part of the 
agreement reached in July 1995 and its successful implementation is a key 
feature to getting a consistent application of the Guidelines. The Council 
Recommendation “instructs the Committee on Fiscal Affairs to monitor the 
implementation of the 1995 Report in cooperation with the tax authorities of 
member countries and with the participation of the business community and 
to recommend to the Council to amend and update, if necessary, the 1995 
Report in the light of this monitoring”. 


2. To summarise, the main purpose of the monitoring is to examine 
how far member countries’ legislation, regulations and administrative 
practices are consistent with the Guidelines and to identify areas where the 
Guidelines may require amendments or additions. The monitoring should 
not only lead to identification of problematic issues, but also to the 
identification of practices followed by one or more member countries in 
applying the Guidelines which could be usefully extended to other countries. 
The monitoring is not intended to arbitrate on particular cases. 
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3. The monitoring is expected to be an on-going process and to cover 
all aspects of the Guidelines but with particular emphasis on the use of 
transactional profit methods. The purpose of this note is to set forth some 
procedures for carrying out the monitoring, thereby implementing the 
instruction of the OECD Council. These procedures will be implemented 
gradually. Further revisions may be necessary once the procedures have 
been put into practice. 


4. In line with the Council’s Recommendation, there will be a role 
for the business community in the monitoring and this role is set out in 
Section C. 


B.  Process 


5. The monitoring process will be carried out through four related 
projects: 1. peer reviews of member country practices; 2. identification and 
analysis of difficult case paradigms; 3. review of changes in legislation, 
regulations, and administrative practices; and 4. development of examples. 
Each of these is discussed below. 


B.1 Peer reviews 


6. The Working Party No. 6 on Taxation of Multinational 
Enterprises (“the Working Party”) has been undertaking peer reviews of the 
transfer pricing practices of member countries over the course of the last few 
years. The peer reviews aim to gain detailed information on legislation, 
practices and experiences of transfer pricing in member countries. The 
Delegates of the Working Party jointly decide which country should be 
reviewed and which countries would conduct the review. The reviews 
follow guidelines approved by the Committee. 


7. The peer review guidelines call for a report to be submitted to the 
Working Party for each reviewed country. The report covers the legal basis 
for dealing with transfer pricing issues, any country guidelines to direct 
enforcement practices, approaches commonly used to address a complex 
transfer pricing problem, administrative arrangements for handling transfer 
pricing cases, case law principles, and experience with data gathering and 
taxpayer documentation. The report also is to describe experiences with 
administrative approaches to avoiding and resolving transfer pricing 
disputes (e.g. mutual agreement procedure, advance pricing arrangements 
and safe harbours). 


8. Peer reviews will continue to be carried out but at three different 
levels: 
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1. The first level would be an “issue review”, which would look at the 
approach taken by all member countries to a particular issue of 
widespread significance. Ideally, the review should link up with 
other aspects of the monitoring process. For example, the best way to 
solve any problems emerging from such a review may be to analyse 
the issue in more detail by developing difficult case paradigms (see 
Section B.2 of this annex) or to develop practical examples for 
insertion in the Guidelines (see Section B.4 of this annex). 


2. The second level would be a “limited review” in that it would only 
look at the approach of a particular country or countries in relation to a 
specific and relatively narrow issue. The review would be carried out 
by two reviewers for each country and the level of input necessary 
would depend on the nature of the issue 


3. The third level would be a “full review” of a particular country 
which would be carried out according to the existing peer review 
guidelines referred to in paragraph 7 of this annex. A “full review” 
would therefore address directly the interpretation and application of 
the Guidelines in the particular member country. 


Selection Criteria 
9. To improve the effectiveness of the peer review process it is 
essential that the reviews are undertaken selectively and concentrate on the 
areas of greatest difficulty in applying the Guidelines. The final decision to 
undertake any of the three types of review will be made by the full Working 
Party having regard both to the overall usefulness of any review to the work 
of the Working Party in monitoring the application of the Guidelines and to 
whether there are sufficient resources available to undertake the proposed 
review. It is important that any review, once undertaken, is completed to a 
high standard so that worthwhile conclusions can be drawn from it. 


B.2 Identification and analysis of difficult case paradigms 


10. A key aspect of monitoring will be to identify and then to analyse 
difficult fact patterns and problem areas which may be illustrated by 
practical examples and which present obstacles to an internationally 
consistent application of the transfer pricing methods set out in the 
Guidelines. Monitoring will also include areas where the Guidelines appear 
to offer no or inadequate guidance to tax authorities or taxpayers. All 
member countries will be actively involved in this process and recognise 
that resources will be required to ensure its success. The business 
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community will also be involved in the monitoring (see Section C of this 
annex). 


11. The first issue is the procedure to be used and the responsibility 
assigned for identifying the difficult case paradigms, focusing on issues and 
situations where the Guidelines may provide no or inadequate guidance or 
where member countries might be interpreting the Guidelines differently 
and therefore presenting obstacles to an internationally consistent 
application of the Guidelines. Member countries can identify areas where, in 
their view, the Guidelines might not address or adequately address a 
particular issue. 


12. In the context of the regular meetings of tax inspectors organised 
by the Committee on Fiscal Affairs, the Working Party will arrange biennial 
meetings of tax examiners to discuss difficult case paradigms and to provide 
an input to any appropriate updates to the Guidelines. OECD will consider 
the difficult case paradigms only from the perspective of monitoring the 
application of the Guidelines. 


13. Individual countries would take responsibility at meetings of 
Working Party No. 6 for leading discussions of the difficult case paradigms 
and of problematic areas that can be illustrated with practical examples. 


14. The outcomes envisaged by the Working Party from the 
identification and analysis of difficult case paradigms could include the 
development of examples illustrating the application of the Guidelines in 
cases (identified for discussion) where the principles already contained 
within the Guidelines can be applied. It could also include identification of 
areas where the Guidelines could be amended to provide clearer guidance or 
where new material could be inserted into the Guidelines. 


B.3 Updates of legislation and practice 


15. The Secretariat will solicit from member countries reports on 
developments in their domestic transfer pricing legislation, regulations, and 
administrative practices, consistent with the invitation of the Council. 


B.4 Development of examples 


16. The foregoing monitoring procedures will parallel the 
development of additional hypothetical examples to be added to the 
Guidelines. The examples are not intended to develop new principles or to 
cover new issues but rather to assist in interpreting principles and in 
addressing difficult issues already discussed in the Guidelines. To ensure 
that they are of practical value and avoid being overly prescriptive the 
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examples will be short, based on stated facts and relatively straightforward 
so that their scope is not so confined that the guidance they provide is of 
narrow and limited application. The examples will fall into two broad 
categories. The first will consist of illustrations of the application of the 
methods and approaches described in the Guidelines. The second set of 
examples will be designed to aid in the selection of a suitable transfer 
pricing method or methods. Although hypothetical, the examples will draw 
on the practical experiences of tax administrations and taxpayers in applying 
the arm’s length principle under the Guidelines, and will contribute to the 
establishing of good practices. 


C.  Involvement of the business community 


17. It is not intended that the OECD should intervene in the resolution 
of transfer pricing disputes between a taxpayer and a tax administration. The 
monitoring process is not intended to be a form of arbitration and so 
taxpayers will not be able to present individual cases for resolution by the 
Working Party. Nevertheless, as foreseen in the Guidelines and the Council 
Recommendation, the business community will be encouraged to identify 
problematic issues (preferably illustrated with practical but hypothetical 
examples) which raise questions about the internationally consistent 
application of the Guidelines. 


18. The Business Industry Advisory Committee (“BIAC”) will be 
invited to present practical difficulties in monitoring the application of the 
Guidelines to the Working Party for its consideration of the adequacy of the 
guidance provided in the Guidelines in relation to such areas, respecting 
confidentiality of the information. 


19. In contributing to the OECD role of monitoring the 
implementation of the Guidelines, the business community would be 
encouraged to take particular note of the guidance given at paragraph 17 of 
this annex. It should therefore focus on issues that give rise to either 
theoretical or practical difficulties and not on specific and unresolved 
transfer pricing cases. However, it may be useful to illustrate a particular 
issue by reference to a hypothetical example. In constructing such an 
example, which could draw upon features taken from a number of real cases, 
care should be taken to ensure it remains hypothetical and does not resemble 
a current case, and that the features described should be restricted to the 
problematic issues concerned in order to avoid an impression of setting any 
general precedent for the resolution of an individual case. 
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C.1 Peer reviews 


20. It is felt that one of the strengths of the peer review process is that 
the review is conducted solely by peers i.e. in this case the other member 
countries. That way the process is conducted in a positive and constructive 
manner so that best practice can be passed on and worse practice improved. 
However, the general guidance to the business community encourages them 
to identify problematic issues which may be suitable for further analysis and 
the Working Party will be able to take account of this input when making its 
final selection of issues for the revised peer review. 


21. It is also envisaged that once an issue or a country has been 
selected by the Working Party for further review, the BIAC will be notified 
of the decision so that they have the opportunity to comment. If the issue is 
one originally identified by the BIAC – particularly in the context of issue 
reviews – they would be kept informed of the Working Party’s discussion on 
these issues and asked, if necessary, to provide additional clarification. 
However, a further role for the BIAC in the peer review process beyond that 
already described is not contemplated at the moment. 


C.2 Identification and analysis of difficult case paradigms and the 
development of examples 


22. The difficult case paradigms are intended to illustrate issues and 
situations where the Guidelines provide no or inadequate guidance. Practical 
examples when complete will be inserted into the Guidelines to provide 
illustrations of particular principles. There is a clear role for the business 
community in assisting in the development of paradigms or examples by 
contributing the practical experience of their members. The Working Party 
will ask for comments on both the difficult case paradigms and the practical 
examples at regular stages in their development. BIAC may also initiate 
paradigms or examples, provided the caveats in paragraph 17 of this annex 
are followed so that there can be no question of the process being used to 
resolve a particular transfer pricing case. 


C.3 Updates of legislation and practice 


23. The aim of this element in the monitoring process is to keep the 
member countries informed about developments in each others’ countries. 
There are usually well established ways at the national level by which the 
business community can make an input into any developments in the 
transfer pricing legislation, regulations and administrative practices of a 
member country. At the level of the OECD, the BIAC will have an 
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opportunity to bring to the attention of the Working Party changes in 
legislation or practices in both member and non-member countries, which it 
considered were inconsistent with the Guidelines or which it felt could give 
rise to practical problems in terms of implementation without, of course, 
referring to individual cases. 


24. The input from the BIAC will be discussed at the regular joint 
meetings between the BIAC and the Working Party. 
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Annex I to Chapter II 
 


Sensitivity of Gross and Net Profit Indicators 


See Chapter II, Part III, Section B of these Guidelines for general guidance on 
the application of the transactional net margin method. 


The assumptions about arm’s length arrangements in the following examples 
are intended for illustrative purposes only and should not be taken as 
prescribing adjustments and arm’s length arrangements in actual cases of 
particular industries. While they seek to demonstrate the principles of the 
sections of the Guidelines to which they refer, those principles must be applied 
in each case according to the specific facts and circumstances of that case. 


Furthermore, the comments below relate to the application of a transactional net 
margin method in the situations where, given the facts and circumstances of the 
case and in particular the comparability (including functional) analysis of the 
transaction and the review of the information available on uncontrolled 
comparables, such a method is found to be the most appropriate method to be 
used. 


1. It is recognised that the transactional net margin method can be 
less sensitive to some differences in the characteristics of products than the 
comparable uncontrolled price or resale price methods. In practice when 
applying the transactional net margin method a greater emphasis is generally 
placed on functional comparability than on the characteristics of products. 
The transactional net margin method can however be less sensitive to some 
differences in functions which are reflected in variations in operating 
expenses as illustrated below.  


Illustration 1: Effect of a difference in the extent and complexity 
of the marketing function performed by a 
distributor 


The example below is for illustration only. It is not intended to provide any 
guidance on the selection of the transfer pricing method or of comparables, 
on the efficiency of distributors or on arm’s length rates of return, but only 
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to illustrate the effects of differences between the extent and complexity of 
the marketing function of a distributor and of comparables. 


 


Case 1 
The distributor 


performs a limited 
marketing function 


 


Case 2 
The distributor 


performs a more 
significant marketing 


function 


Sales of product 
(For illustration purposes, 
assume both sell the same volume 
of the same product on the same 
market at the same price) 


1 000 1 000 


Purchase price from 
manufacturer taking account of 
the significance of the marketing 
function in accordance to the 
functional analysis 


600 480 (*) 


Gross margin 400 (40%) 520 (52%) 


Marketing expenses 50 150 


Other expenses (overheads) 300 300 


Net profit margin 50 (5%) 70 (7%) 


 (*) Assume that in this case the difference of 120 in transaction price 
corresponds to the difference in the extent and complexity of the marketing 
function performed by the distributor (additional expense of 100 plus 
remuneration of the function of the distributor) 


2. Under Illustration 1, if a taxpayer is operating with an associated 
manufacturer as in case 2 while the third party “comparables” are operating 
as in case 1, and assuming that the difference in the extent and complexity 
of the marketing function is not identified because of for instance 
insufficiently detailed information on the third party “comparables”, then the 
risk of error when applying a gross margin method could amount to 120 
(12% x 1 000), while it would amount to 20 (2% x 1 000) if a net margin 
method was applied. This illustrates the fact that, depending on the 
circumstances of the case and in particular of the effect of the functional 
differences on the cost structure and on the revenue of the “comparables”, 
net profit margins can be less sensitive than gross margins to differences in 
the extent and complexity of functions.  
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Illustration 2: Effect of a difference in the level of risk assumed 
by a distributor 


The example below is for illustration only. It is not intended to provide any 
guidance on the selection of the transfer pricing method or of comparables, 
on the efficiency of distributors or on arm’s length rates of return, but only 
to illustrate the effects of differences between the level of risk assumed by a 
distributor and by comparables. 


 Case 1 
The distributor does 


not assume the risk of 
obsolescence of 


products because it 
benefits from a “buy-
back” clause whereby 
all unsold inventory is 


purchased back by 
the manufacturer. 


Case 2 
The distributor 


assumes the risk of 
obsolescence of 


products. It does not 
benefit from a “buy-


back” clause in its 
contractual 


relationship with the 
manufacturer. 


Sales of product  
(For illustration purposes, 
assume both sell the same volume 
of the same product on the same 
market at the same price) 


1 000 1 000 


Purchase price from 
manufacturer taking account of 
the obsolescence risk in 
accordance with the functional 
analysis 


700 640 (*) 


Gross margin 300 (30%) 360 (36%) 


Loss on obsolete inventory 0 50 


Other expenses (overheads) 250 250 


Net profit margin 50 (5%) 60 (6%) 


(*) Assume that in this case the difference of 60 in transaction price corresponds 
to the difference in the allocation of the obsolescence risk between the 
manufacturer and the distributor (additional loss estimated 50 plus 
remuneration of the risk of the distributor), i.e. it is the price for the 
contractual “buy-back” clause. 


3. Under Illustration 2, if a controlled transaction is performed as in 
case 1 while the third party “comparables” are operating as in case 2, and 
assuming that the difference in the level of risks is not identified due to 
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insufficiently detailed information on the third party “comparables”, then the 
risk of error when applying a gross margin method could amount to 60 (6% 
x 1 000) instead of 10 (1% x 1 000) if a net margin method is applied. This 
illustrates the fact that, depending on the circumstances of the case and in 
particular of the effect of the differences in the level of risks on the cost 
structure and on the revenue of the “comparables”, net profit margins can be 
less sensitive than gross margins to differences in the level of risks 
(assuming the contractual allocation of risks is arm’s length). 


4. Consequently, enterprises performing different functions may 
have a wide range of gross profit margins while still earning broadly similar 
levels of net profits. For instance, business commentators note that the 
transactional net margin method would be less sensitive to differences in 
volume, extent and complexity of functions and operating expenses. On the 
other hand, the transactional net margin method may be more sensitive than 
the cost plus or resale price methods to differences in capacity utilisation, 
because differences in the levels of absorption of indirect fixed costs (e.g. 
fixed manufacturing costs or fixed distribution costs) would affect the net 
profit but may not affect the gross margin or gross mark-up on costs if not 
reflected in price differences, as illustrated below. 
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Illustration 3: Effect of a difference in manufacturers’ capacity 
utilization 


The example below is for illustration only and is not intended to provide any 
guidance on the selection of the transfer pricing method or of comparables, 
or on arm’s length rates of return, but only to illustrate the effects of 
differences between the capacity utilisation of a manufacturer and of 
comparables. 


 
In monetary units (m.u.) 


Case 1 
The manufacturer operates 
in full capacity: 1 000 units 


per year 


Case 2 
The manufacturer operates 
in excess capacity i.e. only 


manufactures 80% of what 
it could manufacture in full 
capacity: 800 units per year 


Sales of manufactured products 
(For illustration purposes, assume 
both manufacturers have the same 
total capacity, and that they both 
manufacture and sell the same 
product on the same market which 
have the same price of 1 m.u. per 
manufactured product) (*). 


1 000 800 


Cost of goods sold: direct costs 
plus standard allocation of indirect 
manufacturing costs. (For 
illustration purposes, assume both 
manufacturers have the same 
variable cost of goods sold per 
manufactured unit, i.e. 0.75 m.u. 
per manufactured product, and 
fixed personnel costs of 50). 


 


Variable: 750 


Fixed: 50 


Total: 800 


 


Variable: 600 


Fixed: 50 


Total: 650 


Gross mark-up on cost of goods 
sold 


200 (25%) 150 (23%) 


Indirect costs (For illustration 
purposes, assume both 
manufacturers have the same 
indirect costs) 


150 150 


Net profit margin 50 (5%) Breakeven 


(*) This assumes that the arm’s length price of the manufactured products is not 
affected by the manufacturer’s capacity utilisation.  


5. Under Illustration 3, if a controlled transaction is performed as in 
case 1 while the third party “comparables” are operating as in case 2, and 
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assuming that the difference in the capacity utilisation is not identified due 
to insufficiently detailed information on the third party “comparables”, then 
the risk of error when applying a gross margin method could amount to 16 
(2% x 800) instead of 50 (5% x 1000) if a net margin method is applied. 
This illustrates the fact that net profit indicators can be more sensitive than 
gross mark-ups or gross margins to differences in the capacity utilisation, 
depending on the facts and circumstances of the case and in particular on the 
proportion of fixed and variable costs and on whether it is the taxpayer or 
the “comparable” which is in an over-capacity situation. 
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Annex II to Chapter II 
 


Example to Illustrate the Application 
of the Residual Profit Split Method 


See Chapter II, Part III, Section C of these Guidelines for general guidance on 
the application of the profit split method. 


The adjustments and assumptions about arm’s length arrangements in the 
examples that follow are intended for illustrative purposes only and should not 
be taken as prescribing adjustments and arm’s length arrangements in actual 
cases or particular industries. While they seek to demonstrate the principles of 
the Sections of the Guidelines to which they refer, those principles must be 
applied in each case according to the specific facts and circumstances of that 
case. 


1. The success of an electronics product is linked to the innovative 
technological design both of its electronic processes and of its major 
component. That component is designed and manufactured by associated 
company A, is transferred to associated company B which designs and 
manufactures the rest of the product, and is distributed by associated 
company C. Information exists to verify by means of a resale price method 
that the distribution functions and risks of Company C are being 
appropriately rewarded by the transfer price of the finished product from B 
to C. 


2. The most appropriate method to price the component transferred 
from A to B may be a CUP, if a sufficiently similar comparable could be 
found. See paragraph 2.15 of the Guidelines. However, since the component 
transferred from A to B reflects the innovative technological advance 
enjoyed by company A in this market, in this example it proves impossible 
(after the appropriate functional and comparability analyses have been 
carried out) to find a reliable CUP to estimate the correct price that A could 
command at arm’s length for its product. Calculating a return on A’s 
manufacturing costs could however provide an estimate of the profit element 
which would reward A’s manufacturing functions, ignoring the profit 
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element attributable to the intangible used therein. A similar calculation 
could be performed on company B’s manufacturing costs, to give an 
estimate of B’s profit derived from its manufacturing functions, ignoring the 
profit element attributable to its intangible. Since B’s selling price to C is 
known and is accepted as an arm’s length price, the amount of the residual 
profit accrued by A and B together from the exploitation of their respective 
intangible property can be determined. See paragraphs 2.114 and 2.127 of 
the Guidelines. At this stage the proportion of this residual profit properly 
attributable to each enterprise remains undetermined. 


3. The residual profit may be split based on an analysis of the facts 
and circumstances that might indicate how the additional reward would have 
been allocated at arm’s length. Paragraph 2.127 of the Guidelines. The R&D 
activity of each company is directed towards technological design relating to 
the same class of item, and it is established for the purposes of this example 
that the relative amounts of R&D expenditure reliably measure the relative 
value of the companies’ contributions. See paragraph 2.126 of the 
Guidelines. This means that each company’s contribution to the product’s 
technological innovation may reliably be measured by their relative 
expenditure on research and development, so that, if A’s R&D expenditure 
is 15 and B’s 10, the residual could be split 3/5 for A and 2/5 for B. 


4. Some figures may assist in following the example: 
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a)  Profit & Loss of A and B 


 A B 


Sales  50  100 


Less:     


Purchases  (10)  (50) 


Manufacturing costs  (15)  (20) 


Gross profits  25  30 


Less:     


R&D 15  10  


Operating expenses 10 (25) 10 (20) 


Net profit  0  10 


b)  Determine routine profit on manufacturing by A and B, and 
calculate total residual profit 


5. It is established, for both jurisdictions, that third-party comparable 
manufacturers without innovative intangible property earn a return on 
manufacturing costs (excluding purchases) of 10% (ratio of net profit to the 
direct and indirect costs of manufacturing).1 See paragraph 2.127 of the 
Guidelines. A’s manufacturing costs are 15, and so the return on costs would 
attribute to A a manufacturing profit of 1.5. B’s equivalent costs are 20, and 
so the return on costs would attribute to B a manufacturing profit of 2.0. The 
residual profit is therefore 6.5, arrived at by deducting from the combined 
net profit of 10 the combined manufacturing profit of 3.5. 


                                                        
1 This 10% return does not technically correspond to a cost plus mark-up in 


its strictest sense because it yields net profit rather than gross profit. But 
neither does the 10% return correspond to a TNMM margin in its strictest 
sense, since the cost base does not include operating expenses. The net 
return on manufacturing costs is being used as a convenient and practical 
first stage of the profit split method, because it simplifies the determination 
of the amount of residual net profit attributable to intangible property. 
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c)  Allocate residual profit 


6. The initial allocation of profit (1.5 to A and 2.0 to B) rewards the 
manufacturing functions of A and B, but does not recognise the value of 
their respective R&D that has resulted in a technologically advanced 
product. That residual can, therefore, be split between A and B based on 
their share of total R&D costs, since, for the purposes of this example2, it 
can reliably be assumed that the companies’ relative expenditure on R&D 
accurately reflects their relative contributions to the value of the product’s 
technological innovation. A’s R&D expenditure is 15 and B’s 10, giving 
combined R&D expenditure of 25. The residual is 6.5 which may be 
allocated 15/25 to A and 10/25 to B, resulting in a share of 3.9 and 2.6 
respectively, as below:  


A’s share 6.5 x 15/25= 3.9 


B’s share 6.5 x 10/25= 2.6. 


d)  Recalculate Profits 


7. A’s net profits would thus become 1.5 + 3.9 = 5.4. 


 B’s net profits would thus become 2.0 + 2.6 = 4.6. 


 The revised P & L for tax purposes would appear as:  


 A B 


Sales  55.4  100 


Less:     


Purchases  (10)  (55.4) 


Manufacturing costs  (15)  (20) 


Gross profit  30.4  24.6 


Less:      


R& D 15  10  


Operating expenses 10 (25) 10 (20) 


Net profit  5.4  4.6 


  


                                                        
2 But see paragraph 6.27 of the Guidelines. 
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Note 


8. The example is intended to exemplify in a simple manner the 
mechanisms of a residual profit split and should not be interpreted as 
providing general guidance as to how the arm’s length principle should 
apply in identifying arm’s length comparables and determining an 
appropriate split. It is important that the principles that it seeks to illustrate 
are applied in each case taking into account the specific facts and 
circumstances of the case. In particular, it should be noted that the allocation 
of the residual split may need considerable refinement in practice in order to 
identify and quantify the appropriate basis for the allocation. Where R&D 
expenditure is used, differences in the types of R&D conducted may need to 
be taken into account, e.g. because different types of R&D may have 
different levels of risk associated with them, which would lead to different 
levels of expected returns at arm’s length. Relative levels of current R&D 
expenditure also may not adequately reflect the contribution to the earning 
of current profits that is attributable to intangible property developed or 
acquired in the past. 
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Annex III to Chapter II 
 


Illustration of Different Measures of Profits When Applying a 
Transactional Profit Split Method 


See Chapter II, Part III, Section C of these Guidelines for general guidance on 
the application of the transactional profit split method. 


The assumptions about arm’s length arrangements in the following examples 
are intended for illustrative purposes only and should not be taken as 
prescribing adjustments and arm’s length arrangements in actual cases of 
particular industries. While they seek to demonstrate the principles of the 
sections of the Guidelines to which they refer, those principles must be applied 
in each case according to the specific facts and circumstances of that case. 


Furthermore, the comments below relate to the application of a transactional 
profit split method in the situations where, given the facts and circumstances of 
the case and in particular the comparability (including functional) analysis of 
the transaction and the review of the information available on uncontrolled 
comparables, such a method is found to be the most appropriate method to be 
used. 


1. Below are some illustrations of the effect of choosing a measure 
of profits to determine the combined profits to be split when applying a 
transactional profit split method.  


2. Assume A and B are two associated enterprises situated in two 
different tax jurisdictions. Both manufacture the same widgets and incur 
expenditure that results in the creation of an intangible asset which they can 
mutually use. For the purpose of this example, it is assumed that the nature 
of this particular asset is such that the value of the asset contribution 
attributable to each of A and B in the year in question is proportional to A 
and B’s relative expenditure on the asset in that year. (It should be noted that 
this assumption will not always be true in practice. This is because there 
may be cases where the relative values of asset contributions attributable to 
each party would be based on accumulated expenditure from the prior, as 
well as current years.) Assume A and B exclusively sell products to third 
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parties. Assume that it is determined that the most appropriate method to be 
used is a residual profit split method, that the manufacturing activities of A 
and B are simple, non-unique transactions that should be allocated an initial 
return of 10% of the Cost of Goods Sold and that the residual profit should 
be split in proportion to A’s and B’s intangible asset expenditure. The 
following figures are for illustration only: 


 A B Combined A + B 


Sales 100 300 400 


Cost Of Goods Sold  60 170 230 


Gross Profit 40 130 170 


Overhead expenses 3 6 9 


Other operating expenses 2 4 6 


Intangible asset expenditure 30 40 70 


Operating Profit 5 80 85 


 


3. Step one: determining the initial return for the non-unique 
manufacturing transactions (Cost of Goods Sold + 10% in this example) 


A 60 + (60 * 10 %) = 66  Initial return for the manufacturing transactions of A = 6 


B 170 + (170 * 10 %) = 187  Initial return for the manufacturing transactions of B = 17 


  Total profit allocated through initial returns (6+17) = 23 


4. Step two: determining the residual profit to be split 


a) In case it is determined as the operating profit: 
 
Combined Operating Profit 85 
Profit already allocated (initial returns for manufacturing transactions) 23 
Residual profit to be split in proportion to A’s and B’s intangible asset 
expenditure 62 


 
Residual profit allocated to A:  62 * 30/70 26.57 
Residual profit allocated to B:  62 * 40/70 35.43 
Total profits allocated to A:  6 (initial return) + 26.57 (residual) 32.57 
Total profits allocated to B:  17 (initial return) + 35.43 (residual) 52.43 
Total  85 
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b) In case it is determined as the operating profit before overhead expenses 
(assuming it is determined that the overhead expenses of A and B do not 
relate to the transaction examined and should be excluded from the 
determination of the combined profits to be split): 


 A B Combined A + B 


Sales 100 300 400 


Cost Of Goods Sold  60 170 230 


Gross Profit 40 130 170 


Other operating 
expenses 2 4 6 


Intangible asset 
expenditure 30 40 70 


Operating Profit before 
overhead expenses 8 86 94 


Overhead expenses 3 6 9 


Operating Profit  5 80 85 


 
Combined Operating Profit before overhead expenses 94 
Profit already allocated (initial returns for manufacturing transactions) 23 
Residual profit before overhead expenses to be split in proportion to A’s 
and B’s intangible asset expenditure 71 


 
Residual profit allocated to A:  71 * 30/70 30.43 
Residual profit allocated to B:  71 * 40/70 40.57 
   
Total profits allocated to A:  6 (initial return) + 30.43 (residual) 


– 3 (overhead expenses) 33.43 


Total profits allocated to B:  17 (initial return) + 40.57 (residual)  
– 6 (overhead expenses)  51.57 


Total  85 


5. As shown in the above example, excluding some specific items 
from the determination of the combined profits to be split implies that each 
party remains responsible for its own expenses in relation to it. As a 
consequence, the decision whether or not to exclude some specific items 
must be consistent with the comparability (including functional) analysis of 
the transaction. 


6. As another example, in some cases it may be appropriate to back 
out a category of expenses to the extent that the allocation key used in the 
residual profit split analysis relies on those expenses. For example, in cases 







440 – ANNEX III TO CHAPTER II: MEASURES OF PROFIT IN TRANSACTIONAL PROFIT SPLIT METHOD 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


where relative expenditure contributing to the development of an intangible 
asset is determined to be the most appropriate profit split factor, residual 
profits can be based on operating profits before that expenditure. After 
determining the split of residual profits, each associated enterprise then 
subtracts its own expenditure. This can be illustrated as follows. Assume the 
facts are the same as in the example at paragraph 2 above and assume the 
overhead expenses are not excluded from the determination of the residual 
profit to be split.  


7. Step one: determining the basic return for the manufacturing 
activities (Cost of Goods Sold + 10% in this example) 


Same as at paragraph 3. 


8. Step two: determining the residual profit to be split 


a) In case it is determined as the operating profit after intangible asset 
expenditure: 


Same as at paragraph 4, case a) 


b) In case it is determined as the operating profit before intangible asset 
expenditure: 


 A B Combined A + B 


Sales 100 300 400 


Cost Of Goods Sold  60 170 230 


Gross Profit 40 130 170 


Overhead expenses 3 6 9 


Other operating expenses 2 4 6 


Operating profit 
intangible asset 
expenditure  


35 120 155 


Intangible asset 
expenditure 30 40 70 


Operating Profit  5 80 85 


 
Combined Operating Profit before intangible asset expenditure 155 
Profit already allocated (initial returns for manufacturing 
transactions) 23 
Residual profit before intangible asset expenditure to be split in 
proportion to A’s and B’s intangible asset expenditure 132 
Residual profit 
allocated to A:  


132 * 30/70 56.57 
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Residual profit 
allocated to B:  


132 * 40/70 75.43 


Total profits allocated 
to A:  


6 (initial return) + 56.57 (residual)  
– 30 (intangible asset expenditure) 32.57 


Total profits allocated 
to B:  


17 (initial return) + 75.43 (residual)  
– 40 (intangible asset expenditure)  52.43 


Total  85 


i.e. A and B are allocated the same profits as in the case where the profit to 
be split is determined as the operating profit after intangible asset 
expenditure, see case a) above.  


9. This example illustrates the fact that, when the allocation key used 
to split the residual profit relies on a category of expenses incurred during 
the period, it is indifferent whether the residual profit to be split is 
determined before said expenses and the expenses are deducted by each 
party, or whether the residual profit to be split is determined after said 
expenses. The outcome can however be different in the case where the split 
factor is based on the accumulated expenditure of the prior as well as current 
years (see paragraph 2 above). 
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Annex to Chapter III 
 


Example of a Working Capital Adjustment 


See Chapter III, Section A.6 of these Guidelines for general guidance on 
comparability adjustments. 


The assumptions about arm’s length arrangements in the following examples 
are intended for illustrative purposes only and should not be taken as 
prescribing adjustments and arm’s length arrangements in actual cases of 
particular industries. While they seek to demonstrate the principles of the 
sections of the Guidelines to which they refer, those principles must be applied 
in each case according to the specific facts and circumstances of that case. 


This example is provided for illustration purposes as it represents one way, but 
not necessarily the only way, in which such an adjustment can be calculated. 


Furthermore, the comments below relate to the application of a transactional net 
margin method in the situations where, given the facts and circumstances of the 
case and in particular the comparability (including functional) analysis of the 
transaction and the review of the information available on uncontrolled 
comparables, such a method is found to be the most appropriate method to be 
used. 


Introduction 


1. This simple example shows how to make an adjustment in 
recognition of differences in levels of working capital between a tested party 
(TestCo) and a comparable (CompCo). See paragraphs 3.47-3.54 of these 
Guidelines for general guidance on comparability adjustments. Working 
capital adjustments may be warranted when applying the transactional net 
margin method. In practice they are usually found when applying a 
transactional net margin method, although they might also be applicable in 
cost plus or resale price methods. Working capital adjustments should only 
be considered when the reliability of the comparables will be improved and 
reasonably accurate adjustments can be made. They should not be 
automatically made and would not be automatically accepted by tax 
administrations. 
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Why make a working capital adjustment? 


2. In a competitive environment, money has a time value. If a 
company provided, say, 60 days trade terms for payment of accounts, the 
price of the goods should equate to the price for immediate payment plus 
60 days of interest on the immediate payment price. By carrying high 
accounts receivable a company is allowing its customers a relatively long 
period to pay their accounts. It would need to borrow money to fund the 
credit terms and/or suffer a reduction in the amount of cash surplus which it 
would otherwise have available to invest. In a competitive environment, the 
price should therefore include an element to reflect these payment terms and 
compensate for the timing effect.   


3. The opposite applies to higher levels of accounts payable. By 
carrying high accounts payable, a company is benefitting from a relatively 
long period to pay its suppliers. It would need to borrow less money to fund 
its purchases and/or benefit from an increase in the amount of cash surplus 
available to invest. In a competitive environment, the cost of goods sold 
should include an element to reflect these payment terms and compensate 
for the timing effect.  


4. A company with high levels of inventory would similarly need to 
either borrow to fund the purchase or reduce the amount of cash surplus 
which the company is able to invest. Note that the interest rate might be 
affected by the funding structure (e.g. where the purchase of inventory is 
partly funded by equity) or by the risk associated with holding specific types 
of inventory. 


5. Making a working capital adjustment is an attempt to adjust for 
the differences in time value of money between the tested party and 
potential comparables with an assumption that the difference should be 
reflected in profits. The underlying reasoning is that: 


• A company will need funding to cover the time gap between the time 
it invests money (i.e. pays money to supplier) and the time it collects 
the investment (i.e. collects money from customers)  


• This time gap is calculated as: the period needed to sell inventories 
to customers + (plus) the period needed to collect money from 
customers – (less) the period granted to pay debts to suppliers. 


6. The process of calculating working capital adjustments: 


a) Identify differences in the levels of working capital. Generally trade 
receivables, inventory and trade payables are the three accounts 
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considered. The transactional net margin method is applied relative 
to an appropriate base, for example costs, sales or assets (see 
paragraph 2.64 of the Guidelines). If the appropriate base is sales, for 
example, then any differences in working capital levels should be 
measured relative to sales. 


b) Calculate a value for differences in levels of working capital between 
the tested party and the comparable relative to the appropriate base 
and reflecting the time value of money by use of an appropriate 
interest rate. 


c) Adjust the result to reflect differences in levels of working capital. 
The following example adjusts the comparable’s result to reflect the 
tested party’s levels of working capital. Alternative calculations are 
to adjust the tested party’s results to reflect the comparables levels of 
working capital or to adjust both the tested party and the 
comparable’s results to reflect “zero” working capital. 


A practical example of calculating working capital adjustments: 


7. The following calculation is hypothetical. It is only to demonstrate 
how a working capital adjustment can be calculated. 
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TestCo Year 1 Year 2 Year 3 Year 4 Year 5 


Sales $179.5m $182.5m $187m $195m $198m 


Earnings Before Interest & 
Tax (EBIT) $1.5m $1.83m $2.43m $2.54m $1.78m 


EBIT/Sales (%) 0.8% 1% 1.3% 1.3% 0.9% 


 


Working Capital (at end of year)1    


Trade Receivables (R) $30m $32m $33m $35m $37m 


Inventories (I) $36m $36m $38m $40m $45m 


Trade Payables (P) $20m $21m $26m $23m $24m 


Receivables (R) + Inventory 
(I) – Payables (P) $46m $47m $45m $52m $58m 


(R + I – P) / Sales 25.6% 25.8% 24.1% 26.7% 29.3% 


 


CompCo Year 1 Year 2 Year 3 Year 4 Year 5 


Sales $120.4m $121.2m $121.8m $126.3m $130.2m 


Earnings Before Interest & 
Tax (EBIT) $1.59m $3.59m $3.15m $4.18m $6.44m 


EBIT/Sales (%) 1.32% 2.96% 2.59% 3.31% 4.95% 


 


Working Capital (at end of year)1   


Trade Receivables (R) $17m $18m $20m $22m $23m 


Inventory (I) $18m $20m $26m $24m $25m 


Trade Payables (P) $11m $13m $11m $15m $16m 


Receivables (R) + Inventory 
(I) – Payables (P) $24m $25m $35m $31m $32m 


(R + I – P) / Sales 19.9% 20.6% 28.7% 24.5% 24.6% 


                                                        
1  See comment at paragraph 8. 
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Working Capital Adjustment Year 1 Year 2 Year 3 Year 4 Year 5 


TestCo’s (R + I – P) / Sales 25.6% 25.8% 24.1% 26.7% 29.3% 


CompCo’s (R + I – P) / Sales 19.9% 20.6% 28.7% 24.5% 24.6% 


Difference (D) 5.7% 5.1% -4.7% 2.1% 4.7% 


Interest Rate (i) 4.8% 5.4% 5.0% 5.5% 4.5% 


Adjustment (D*i) 0.27% 0.28% -0.23% 0.12% 0.21% 


CompCo’s EBIT/Sales (%) 1.32% 2.96% 2.59% 3.31% 4.95% 


Working Capital Adjusted 
EBIT / Sales for CompCo 1.59% 3.24% 2.35% 3.43% 5.16% 


8. Some observations: 


• An issue in making working capital adjustments is what point in 
time are the Receivables, Inventory and Payables compared between 
the tested party and the comparables. The above example compares 
their levels on the last day of the financial year. This may not, 
however, be appropriate if this timing does not give a representative 
level of working capital over the year. In such cases, averages might 
be used if they better reflect the level of working capital over the 
year. 


• A major issue in making working capital adjustments involves the 
selection of the appropriate interest rate (or rates) to use. The rate (or 
rates) should generally be determined by reference to the rate(s) of 
interest applicable to a commercial enterprise operating in the same 
market as the tested party. In most cases a commercial loan rate will 
be appropriate. In cases where the tested party’s working capital 
balance is negative (that is Payables > Receivables + Inventory), a 
different rate may be appropriate. The rate used in the above 
example reflects the rate at which TestCo is able to borrow funds in 
its local market. This example also assumes that the same interest 
rate is appropriate for payables, receivables and inventory, but that 
may or may not be the case in practice. Where different rates of 
interest are found to be appropriately applicable to individual classes 
of assets or liabilities, the calculation may be considerably more 
complex than shown above. 
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• The purpose of working capital adjustments is to improve the 
reliability of the comparables. There is a question whether working 
capital adjustments should be made when the results of some 
comparables can be reliably adjusted while the results of some 
others cannot. 
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Annex I to Chapter IV 
 


Sample Memoranda of Understanding for Competent 
Authorities to Establish Bilateral Safe Harbours 


Introduction 
This Annex contains sample Memoranda of Understanding (MOUs) for use 


by Competent Authorities in negotiating bilateral safe harbours for common 
categories of transfer pricing cases involving low risk distribution functions, low 
risk manufacturing functions, and low risk research and development functions. 
It is intended to provide countries with a tool to adapt and use in addressing, 
through bilateral safe harbours, important classes of transfer pricing cases that 
now take up a great deal of time and effort when processed on a case by case 
basis. Competent authorities are of course free to modify, add or delete any 
provision of the sample agreement when concluding their own bilateral 
agreements. 


Reasons for Concluding a Bilateral Safe Harbour MOU 


As described in Chapter IV, Section E.4 of these Guidelines, one of the 
potential problems arising from the use of unilateral transfer pricing safe 
harbours is that they may increase the risk of double taxation and double non-
taxation. This can occur if the country granting the unilateral safe harbour shades 
the safe harbour towards the high end of an acceptable arm’s length profit range, 
while a treaty partner on the other end of the transaction disagrees with the 
assertion that the defined safe harbour profit level reflects arm’s length dealing. 
Some critics contend that there is a tendency for safe harbour profit ranges to 
increase over time, exacerbating this potential problem. It is also sometimes 
suggested that unilateral safe harbours can tend to force taxpayers into reporting 
higher than arm’s length levels of income, and to incur some resulting double 
taxation, as the price to be paid for administrative convenience and simplicity. 
Finally, unilateral safe harbours can, at times, provide a windfall to taxpayers 
whose specific facts might suggest that income above the safe harbour level 
would be more consistent with arm’s length dealing. 


These double tax and windfall issues would likely be quite pronounced in 
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connection with safe harbours directed at some of the most common types of 
transfer pricing transactions. Transactions such as sales of goods to a local 
distribution affiliate for resale on a limited risk basis in the local market, contract 
manufacturing arrangements, and contract research arrangements could clearly 
raise these issues. It is perhaps for this reason that few countries, if any, have 
developed functioning safe harbours for dealing with these common types of 
transfer pricing issues.  


Distribution margins and manufacturing mark-ups can sometimes be quite 
consistent across geographies and across many industries. Therefore guidance on 
normal settlement ranges for these types of cases could have the effect of 
reducing the number of transfer pricing audits and reducing competent authority 
dockets and other transfer pricing controversy by a substantial margin if 
reasonable ranges of results could be agreed bilaterally and published. 


These types of cases could potentially be addressed through bilateral MOUs 
adopted and publicised by competent authorities. Some countries have adopted 
such arrangements on a bilateral basis. The general view of such countries is that 
treaty provisions based on Article 25(3) of the OECD Model Tax Convention 
provide sufficient authority to support a bilateral competent authority agreement 
on a safe harbour rule that would apply to numerous similarly situated taxpayers. 
Article 25(3) provides: “The competent authorities of the Contracting States shall 
endeavour to resolve by mutual agreement any difficulties or doubts arising as to 
the interpretation or application of the Convention. They may also consult 
together for the elimination of double taxation in cases not provided for in the 
Convention.” A competent authority agreement on a bilateral transfer pricing 
safe harbour should properly be characterised as a “mutual agreement” that 
“resolves difficulties or doubts arising as to the interpretation or application” of 
Article 9 of the Treaty. 


Although nothing would prevent the countries’ competent authorities from 
adopting safe harbour provisions under Article 25(3) on a multilateral basis if the 
conditions and circumstances so allow, the particular types of transactions 
described above are such that countries will often adopt a bilateral approach. 


If such MOUs existed, qualifying taxpayers would be able to manage their 
financial results to fall within the agreed safe harbour range, secure in the 
understanding that those results would be accepted in both countries agreeing to 
the MOU concerned. A commonly cited precedent for this type of approach is 
the agreement between the United States and Mexico regarding safe harbour 
profit ranges for maquiladora operations.  


A bilateral approach to the development of safe harbours would have a 
number of advantages over unilateral transfer pricing safe harbours: 


• A bilateral approach executed through competent authority MOUs could 
increase the likelihood that safe harbour provisions do not result in 
double taxation or double non-taxation. 
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• Bilateral safe harbours could be tailored to the economics of a particular 
market and circumstances, and thus be compatible with the arm’s length 
principle. 


• Bilateral safe harbours could be entered into on a selective basis with 
countries having similar tax rates, thus minimising the possibility that the 
safe harbour provision itself would create opportunities for transfer 
pricing manipulation and providing a means for limiting the application 
of the safe harbour to situations where transfer pricing risk is quite low. 


• If the relevant countries desire, bilateral safe harbours could initially be 
limited to small taxpayers and/or small transactions in order to limit 
exposures to government tax revenue that might otherwise be created by 
the safe harbour. 


• Safe harbours adopted by means of a competent authority MOU could be 
reviewed and modified from time to time by competent authority 
agreement, thus assuring that the provisions stay up to date and reflect 
developments in the broader economy. 


• For developing countries with serious resource constraints, bilateral 
MOUs entered into with a number of treaty partners could provide a 
means of protecting the local tax base in common transfer pricing fact 
patterns without an inordinate enforcement effort. 


The following elements may be of relevance in the negotiation and conclusion 
of an MOU. 


1) Description of and criteria to be fulfilled by the qualifying enterprises. 
These could include: 
a) A description of the functions required to be performed (or to be 


disallowed) as a condition to application of the safe harbour;  
b) The risks to be assumed by the participating enterprises as a 


condition to application of the safe harbour; 
c) The mix of assets permitted to be used by the participating 


enterprises as a condition of application of the safe harbour; 
d) A description of classes of entities excluded from the safe harbour 


provision (by virtue of size, industry, etc.). 


2) Description of the qualifying transactions covered by the MOU; 


3) Determination of the arm’s length range of tested party compensation; 


4) The years to which the MOU applies; 


5) Statement that the MOU is binding on both of the tax administrations 
involved; 


6) Reporting and monitoring procedures for the MOU; 
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7) Documentation and information to be maintained by the participating 
enterprises:  


8) A mechanism for resolving disputes; 
Set forth below are sample MOUs for three types of transactions: (i) 


performance of low risk manufacturing services; (ii) performance of low risk 
distribution services; and (iii) performance of low risk contract research and 
development services. 







ANNEX I TO CHAPTER IV: SAMPLE MEMORANDA OF UNDERSTANDING FOR SAFE HARBOURS – 453 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


Sample Memorandum of Understanding  
on Low Risk Manufacturing Services 


Preamble 


1. The Competent Authorities of [State A] and [State B] have 
reached an understanding relating to the arm’s length remuneration 
applicable to low risk manufacturing services performed by a Qualifying 
Enterprise resident in [State A] on behalf of an associated enterprise resident 
in [State B], and by a Qualifying Enterprise resident in [State B] on behalf 
of an associated enterprise resident in [State A] in the circumstances 
described herein. The purpose of this memorandum of understanding is to 
provide legal certainty to Qualifying Enterprises by establishing specific 
procedures to comply with the transfer pricing rules in [State A] and [State 
B] and to eliminate double taxation.  


2. This memorandum of understanding is entered into under 
authority of Article [25] of the [Tax Treaty] (the “Treaty”) between [State 
A] and [State B]. It implements the principles of Article [9] of the Treaty in 
the circumstances described herein. It applies to taxable years of Qualifying 
Enterprises ending in calendar years [20__] through [20__]. This term will 
be extended for another five years unless either State notifies the other, in 
writing, of its intent to terminate this memorandum of understanding on or 
prior to December 31 [20__]. Expiration of this memorandum of 
understanding will have effect for taxable years of Qualifying Enterprises 
ending after the last day of the calendar year in which the application of this 
memorandum of understanding terminates. 


3. For purposes of this memorandum of understanding, an 
“enterprise” means the enterprise defined in Article [3], paragraph [1] of the 
Treaty. 


Qualifying Enterprise 


4. For purposes of this memorandum of understanding, a Qualifying 
Enterprise must have each of the characteristics described in this paragraph. 
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(a) The Qualifying Enterprise shall be a resident of a Contracting State 
for purposes of the Treaty and shall conduct business operations 
predominantly in such State. 


(b) The principal business activity of the Qualifying Enterprise shall be 
either the performance of manufacturing services in its State of 
residence on behalf of an associated enterprise (within the meaning 
of Article [9] of the Treaty) resident in the other Contracting State, or 
alternatively, the production of manufactured products for sale to 
such associated enterprise.  


(c) The Qualifying Enterprise shall have entered into a written 
agreement with the associated enterprise, prior to the commencement 
of the relevant taxable year of the Qualifying Enterprise, pursuant to 
which the associated enterprise assumes the principal business risks 
associated with the manufacturing activities of the Qualifying 
Enterprise and agrees to compensate the Qualifying Enterprise for its 
manufacturing activities at levels consistent with this memorandum 
of understanding. 


(d) Annual research, development, and product engineering expense of 
the Qualifying Enterprise shall, in the aggregate, be less than [---] 
percent of its net sales revenue.  


(e) The Qualifying Enterprise shall not engage in advertising, marketing 
and distribution functions, credit and collection functions, or 
warranty administration functions with regard to the products it 
manufactures. 


(f) The Qualifying Enterprise shall not retain title to finished products 
after they leave its factory, shall not bear any transportation or 
freight expense with respect to such finished products, and shall not 
bear any risk of loss with respect to damage or loss of finished 
products in transit.  


(g) The Qualifying Enterprise shall not engage in managerial, legal, 
accounting, or personnel management functions other than those 
directly related to the performance of its manufacturing activities. 


(h) At least [---] percent of the assets of the Qualifying Enterprise shall 
consist of manufacturing plant and equipment, raw material 
inventory, and work in process inventory, calculated on the basis of 
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the average of assets held on the last day of each of the four quarterly 
periods during the relevant taxable year of the Qualifying Enterprise. 


(i) The finished product inventory of the Qualifying Enterprise shall not 
exceed [---] percent of the annual net sales of the Qualifying 
Enterprise, calculated on an average asset basis in the manner 
described in paragraph (h) above.  


5. A Qualifying Enterprise may not: 


(a) Conduct its principal business activity in any of the following 
industries: [---]. 


(b) Have annual net sales in excess of [---]. 


(c) Have total assets in excess of [---]. 


(d) Derive more than [---] percent of its net revenues from transactions 
other than Qualifying Transactions. 


(e) Have undergone a transfer pricing audit in either [State A] or [State 
B] within the past [---] years which resulted in adjustments in excess 
of [---]. 


Qualifying Transactions  


6. For purposes of this memorandum of understanding, a Qualifying 
Transaction shall be (i) the rendering of manufacturing services by the 
Qualifying Enterprise on behalf of an associated enterprise resident in the 
other Contracting State and/or (ii) the sale of manufactured products 
produced by the Qualifying Enterprise to an associated enterprise resident in 
the other Contracting State, in each case without the interposition of other 
transactions or parties. 


Determination of the Taxable Income of the Qualifying Enterprise  


7. In the event a Qualifying Enterprise elects to apply the provisions 
of this memorandum of understanding: 


(a) In the event the Qualifying Enterprise holds title to raw materials and 
work in process inventory related to the Qualifying Transactions, the 
net income before tax of the Qualifying Enterprise with respect to its 
Qualifying Transactions for the taxable year shall be in the range of 
[equal to] [ __ to __ ] percent of the total costs of the Qualifying 
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Enterprise, excluding from the base for computing the profit 
percentage only net interest expense, currency gain or loss, and any 
non-recurring costs.  


(b) In the event the associated enterprise holds title to raw materials and 
work in process inventory related to the Qualifying Transactions, the 
net income before tax of the Qualifying Enterprise with respect to the 
Qualifying Transactions for the taxable year shall be in the range of 
[equal to] [__ to __] percent of the total costs of the Qualifying 
Enterprise, excluding from the base for computing the profit 
percentage only net interest expense, currency gain or loss, and any 
non-recurring costs. 


(c) Accounting terms utilised in this memorandum of understanding 
shall be defined in accordance with generally accepted financial 
accounting principles in the residence country of the Qualifying 
Enterprise. 


8. Each of [State A] and [State B] agree that compensation for 
Qualifying Transactions calculated in accordance with this memorandum of 
understanding shall be deemed to constitute an arm’s length level of 
compensation for purposes of applying the transfer pricing rules of such 
State and the provisions of Article [9] of the Treaty. 


Permanent Establishment 


9. The Competent Authorities of [State A] and [State B] agree that 
the associated enterprise which is party to a Qualifying Transaction shall not 
be deemed to have a permanent establishment in the country of residence of 
the Qualifying Enterprise by virtue of the performance of low risk 
manufacturing services on its behalf by the Qualifying Enterprise or by 
virtue of such associated enterprise taking title to products produced by the 
Qualifying Enterprise in the country of residence of the Qualifying 
Enterprise. 


Election and Reporting Requirements 


10. A Qualifying Enterprise and the relevant associated enterprise 
may elect to apply the provisions of this memorandum of understanding 
consistently in [State A] and [State B] by filing a notice with [---] of [State 
A] and [---] of [State B] no later than [---] covering the Qualifying 
Transactions. 







ANNEX I TO CHAPTER IV: SAMPLE MEMORANDA OF UNDERSTANDING FOR SAFE HARBOURS – 457 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


11. The required notice shall include:  


• An affirmative statement that the taxpayers intend to apply and be 
bound by this memorandum of understanding [for the current year] 
[for a period of (---) years beginning with the current year]; 


• An affirmative statement that income and expense from Qualifying 
Transactions will be reported on a consistent basis in [State A] and 
[State B] in accordance with this agreement; 


• A narrative description of the Qualifying Transactions; 


• Identification of each of the associated enterprises that are parties to 
the Qualifying Transactions; 


• Audited financial statements of the Qualifying Enterprise for the 
relevant year and sufficient additional financial and accounting 
information to demonstrate the status of the Qualifying Enterprise 
as a Qualifying Enterprise; 


• A detailed calculation of the income of the Qualifying Enterprise 
from Qualifying Transactions applying the principles of this 
memorandum of understanding; 


• A statement that the Qualifying Enterprise will respond within 60 
days to any request of the tax authority of its residence country for 
information deemed necessary by such tax authority to verify 
qualification of the enterprise for treatment under this 
memorandum of understanding; 


12. Satisfaction of the election and reporting requirements of this 
memorandum of understanding, and reporting income calculated in 
accordance with its terms in a timely filed tax return for the year, shall 
relieve the Qualifying Enterprise and its relevant associated enterprise from 
the obligation to comply with the otherwise applicable transfer pricing 
documentation requirements of [State A] and [State B] with respect to the 
Qualifying Transactions.  


13. A Qualifying Enterprise and its relevant associated enterprise not 
electing treatment of their Qualifying Transactions under this memorandum 
of understanding shall be subject to the application of the transfer pricing 
and documentation rules of [State A] and [State B] as if this memorandum 
of understanding were not in force.  
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14. All disputes with regard to the application of this memorandum of 
understanding shall be referred to the competent authorities of [State A] and 
[State B] for resolution by mutual agreement. 


15. The competent authorities of [State A] and [State B] may 
exchange information where necessary to carry out this agreement under the 
provisions of Article [26] of the Treaty. 


Termination of the Agreement 


16. Either [State A] or [State B] may terminate this memorandum of 
understanding at any time upon written notice to the competent authority of 
the other Contracting State and publication of such notice. Such termination 
will have effect for taxable years of Qualifying Enterprises beginning after 
the last day of the calendar year in which delivery and publication of such 
notice of termination occurs.  
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Sample Memorandum of Understanding  
on Low Risk Distribution Services 


Preamble 


17. The Competent Authorities of [State A] and [State B] have 
reached an understanding relating to the arm’s length remuneration 
applicable to low risk distribution services performed by a Qualifying 
Enterprise resident in [State A] on behalf of an associated enterprise resident 
in [State B], and by a Qualifying Enterprise resident in [State B] on behalf 
of an associated enterprise resident in [State A] in the circumstances 
described herein. The purpose of this memorandum of understanding is to 
provide legal certainty to Qualifying Enterprises by establishing specific 
procedures to comply with the transfer pricing rules in [State A] and [State 
B] and to eliminate double taxation.  


18. This memorandum of understanding is entered into under 
authority of Article [25] of the [Tax Treaty] (the “Treaty”) between [State 
A] and [State B]. It implements the principles of Article [9] of the Treaty in 
the circumstances described herein. It applies to taxable years of Qualifying 
Enterprises ending in calendar years [20__] through [20__]. This term will 
be extended for another five years unless either State notifies the other, in 
writing, of its intent to terminate this memorandum of understanding on or 
prior to December 31 [20__]. Expiration of this memorandum of 
understanding will have effect for taxable years of Qualifying Enterprises 
ending after the last day of the calendar year in which the application of this 
memorandum of understanding terminates. 


19. For purposes of this memorandum of understanding, an 
“enterprise” means the enterprise defined in Article [3], paragraph [1] of the 
Treaty. 


Qualifying Enterprise 


20. For purposes of this memorandum of understanding, a Qualifying 
Enterprise must have each of the characteristics described in this paragraph. 
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(a) The Qualifying Enterprise shall be a resident of a Contracting State 
for purposes of the Treaty and shall conduct business operations 
predominantly in such State. 


(b) The principal business activity of the Qualifying Enterprise shall be 
either the performance of marketing and distribution services in its 
State of residence on behalf of an associated enterprise (within the 
meaning of Article [9] of the Treaty) resident in the other 
Contracting State, or alternatively, the purchase by the Qualifying 
Enterprise of products from an associated enterprise resident in the 
other Contracting State for resale to unrelated customers in its 
country of residence.  


(c) The Qualifying Enterprise shall have entered into a written 
agreement with the associated enterprise, prior to the commencement 
of the relevant taxable year of the Qualifying Enterprise, pursuant to 
which the associated enterprise assumes the principal business risks 
associated with the marketing and distribution activities of the 
Qualifying Enterprise and agrees to assure that the Qualifying 
Enterprise is compensated for its marketing and distribution 
activities at levels consistent with this memorandum of 
understanding. 


(d) Annual research, development, and product engineering expense of 
the Qualifying Enterprise shall, in the aggregate, be less than [---] 
percent of its net sales revenue.  


(e) The Qualifying Enterprise shall not engage in manufacturing or 
assembly functions with regard to the products it markets and 
distributes. 


(f) The total marketing and advertising expense of the Qualifying 
Enterprise shall not exceed [---] percent of its net sales. 


(g) The Qualifying Enterprise shall not engage in managerial, legal, 
accounting, or personnel management functions other than those 
directly related to the performance of its marketing and distribution 
activities. 


(h) The finished product inventory of the Qualifying Enterprise shall not 
exceed [---] percent of the annual net sales of the Qualifying 
Enterprise, calculated on the basis of the average inventory held on 
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the last day of each of the four quarterly periods during the relevant 
taxable year of the Qualifying Enterprise.  


21. A Qualifying Enterprise may not: 


(a) Conduct its principal business activity in any of the following 
industries: [---]. 


(b) Have annual net sales in excess of [---]. 


(c) Have total assets in excess of [---]. 


(d) Derive more than [---] percent of its net revenues from transactions 
other than Qualifying Transactions. 


(e) Have undergone a transfer pricing audit in either [State A] or [State 
B] within the past [---] years which resulted in adjustments in excess 
of [---].  


Qualifying Transactions  


22. For purposes of this memorandum of understanding, a Qualifying 
Transaction shall be (i) the rendering of marketing and distribution services 
by the Qualifying Enterprise on behalf of an associated enterprise resident in 
the other Contracting State and/or (ii) the sale of products to unrelated 
customers purchased by the Qualifying Enterprise from an associated 
enterprise resident in the other Contracting State, in each case without the 
interposition of other transactions or parties. 


Determination of the Taxable Income of the Qualifying Enterprise  


23. In the event a Qualifying Enterprise elects to apply the provisions 
of this memorandum of understanding: 


(a) The net income before tax of the Qualifying Enterprise with respect to 
its Qualifying Transactions for the taxable year shall be in the range of 
[equal to] [__ to __] percent of the total net sales of the Qualifying 
Enterprise.  


(b) Accounting terms utilised in this memorandum of understanding shall 
be defined in accordance with generally accepted financial accounting 
principles in the residence country of the Qualifying Enterprise. 
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24. Each of [State A] and [State B] agree that compensation for 
Qualifying Transactions calculated in accordance with this memorandum of 
understanding shall be deemed to constitute an arm’s length level of 
compensation for purposes of applying the transfer pricing rules of such 
State and the provisions of Article [9] of the Treaty. 


Permanent Establishment 


25. The Competent Authorities of [State A] and [State B] agree that 
the associated enterprise that is party to a Qualifying Transaction shall not 
be deemed to have a permanent establishment in the country of residence of 
the Qualifying Enterprise by virtue of the performance of low risk marketing 
and distribution services on its behalf by the Qualifying Enterprise or by 
virtue of the Qualifying Enterprise purchasing products from such 
associated enterprise in Qualifying Transactions for resale to unrelated 
customers. 


Election and Reporting Requirements 


26. A Qualifying Enterprise and the relevant associated enterprise 
may elect to apply the provisions of this memorandum of understanding 
consistently in [State A] and [State B] by filing a notice with [---] of [State 
A] and [---] of [State B] no later than [---] covering the Qualifying 
Transactions. 


27. The required notice shall include:  


• An affirmative statement that the taxpayers intend to apply and be 
bound by this memorandum of understanding [for the current year] 
[for a period of (---) years beginning with the current year];  


• An affirmative statement that income and expense from Qualifying 
Transactions will be reported on a consistent basis in [State A] and 
[State B] in accordance with this agreement; 


• A narrative description of the Qualifying Transactions; 


• Identification of each of the associated enterprises that are parties to 
the Qualifying Transactions; 


• Audited financial statements of the Qualifying Enterprise for the 
relevant year and sufficient additional financial and accounting 
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information to demonstrate the status of the Qualifying Enterprise 
as a Qualifying Enterprise; 


• A detailed calculation of the income of the Qualifying Enterprise 
from Qualifying Transactions applying the principles of this 
memorandum of understanding; 


• A statement that the Qualifying Enterprise will respond within 60 
days to any request of the tax authority of its residence country for 
information deemed necessary by such tax authority to verify 
qualification of the enterprise for treatment under this 
memorandum of understanding; 


28. Satisfaction of the election and reporting requirements of this 
memorandum of understanding, and reporting income calculated in 
accordance with its terms in a timely filed tax return for the year, shall 
relieve the Qualifying Enterprise and its relevant associated enterprise from 
the obligation to comply with the otherwise applicable transfer pricing 
documentation requirements of [State A] and [State B] with respect to the 
Qualifying Transactions.  


29. A Qualifying Enterprise and its relevant associated enterprise not 
electing treatment of their Qualifying Transactions under this memorandum 
of understanding shall be subject to the application of the transfer pricing 
and documentation rules of [State A] and [State B] as if this memorandum 
of understanding were not in force.  


30. All disputes with regard to the application of this memorandum of 
understanding shall be referred to the competent authorities of [State A] and 
[State B] for resolution by mutual agreement.  


31. The competent authorities of [State A] and [State B] may 
exchange information where necessary to carry out this agreement under the 
provisions of Article [26] of the Treaty. 


Termination of the Agreement 


32. Either [State A] or [State B] may terminate this memorandum of 
understanding at any time upon written notice to the competent authority of 
the other Contracting State and publication of such notice. Such termination 
will have effect for taxable years of Qualifying Enterprises beginning after 
the last day of the calendar year in which delivery and publication of such 
notice of termination occurs.  
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Sample Memorandum of Understanding 
on Low Risk Research and Development Services 


Preamble 


33. The Competent Authorities of [State A] and [State B] have 
reached an understanding relating to the arm’s length remuneration 
applicable to low risk research and development services performed by a 
Qualifying Enterprise resident in [State A] on behalf of an associated 
enterprise resident in [State B], and by a Qualifying Enterprise resident in 
[State B] on behalf of an associated enterprise resident in [State A] in the 
circumstances described herein. The purpose of this memorandum of 
understanding is to provide legal certainty to Qualifying Enterprises by 
establishing specific procedures to comply with the transfer pricing rules in 
[State A] and [State B] and to eliminate double taxation.  


34. This memorandum of understanding is entered into under 
authority of Article [25] of the [Tax Treaty] (the “Treaty”) between [State 
A] and [State B]. It implements the principles of Article [9] of the Treaty in 
the circumstances described herein. It applies to taxable years of Qualifying 
Enterprises ending in calendar years [20__] through [20__]. This term will 
be extended for another five years unless either State notifies the other, in 
writing, of its intent to terminate this memorandum of understanding on or 
prior to December 31 [20__]. Expiration of this memorandum of 
understanding will have effect for taxable years of Qualifying Enterprises 
ending after the last day of the calendar year in which the application of this 
memorandum of understanding terminates. 


35. For purposes of this memorandum of understanding, an 
“enterprise” means the enterprise defined in Article [3], paragraph [1] of the 
Treaty. 


Qualifying Enterprise 


36. For purposes of this memorandum of understanding, a Qualifying 
Enterprise must have each of the characteristics described in this paragraph. 
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(a) The Qualifying Enterprise shall be a resident of a Contracting State 
for purposes of the Treaty and shall conduct business operations 
predominantly in such State. 


(b) The principal business activity of the Qualifying Enterprise shall be 
the performance of research and development services in its State of 
residence on behalf of an associated enterprise (within the meaning 
of Article [9] of the Treaty) resident in the other Contracting State.  


(c) The Qualifying Enterprise shall have entered into a written 
agreement with the associated enterprise, prior to the commencement 
of the relevant taxable year of the Qualifying Enterprise, pursuant to 
which: (i) the associated enterprise assumes the principal business 
risks associated with the research and development services of the 
Qualifying Enterprise, including the risk that the research and 
development will not be successful; (ii) the Qualifying Enterprise 
agrees that all interests in intangibles developed through its research 
and development services shall belong to the associated enterprise; 
and (iii) the associated enterprise agrees to compensate the 
Qualifying Enterprise for its research and development services at 
levels consistent with this memorandum of understanding. 


(d) The Qualifying Enterprise shall not engage in product manufacturing 
and assembly functions, advertising, marketing and distribution 
functions, credit and collection functions, or warranty administration 
functions. 


(e) The Qualifying Enterprise shall not utilise proprietary patents, know-
how, trade secrets, or other intangibles in performing its research and 
development services other than those made available to it by the 
associated enterprise. 


(f) The Qualifying Enterprise shall not engage in managerial, legal, 
accounting, or personnel management functions other than those 
directly related to the performance of its research and development 
services. 


(g) The research and development programme carried out by the 
Qualified Enterprise shall be designed, directed and controlled by the 
associated enterprise. 
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37. A Qualifying Enterprise may not: 


(a) Conduct its principal business activity in any of the following 
industries: [---]. 


(b) Have annual payroll and other operating expenses in excess of [---]. 


(c) Have total assets in excess of [---]. 


(d) Derive more than [---] percent of its net revenues from transactions 
other than Qualifying Transactions. 


(e) Have undergone a transfer pricing audit in either [State A] or [State 
B] within the past [---] years which resulted in adjustments in excess 
of [---]. 


Qualifying Transactions  


38. For purposes of this memorandum of understanding, a Qualifying 
Transaction shall be the rendering of research and development services by 
the Qualifying Enterprise on behalf of an associated enterprise resident in 
the other Contracting State without the interposition of other transactions or 
parties. 


Determination of the Taxable Income of the Qualifying Enterprise  


39. In the event a Qualifying Enterprise elects to apply the provisions 
of this memorandum of understanding: 


(a) The net income before tax of the Qualifying Enterprise with 
respect to its Qualifying Transactions for the taxable year shall be in the 
range of [equal to] [ __ to __ ] percent of the total costs of the Qualifying 
Enterprise incurred in performing research and development services, 
excluding from the base for computing the profit percentage only net 
interest expense, currency gain or loss, and any non-recurring costs.  


(b) Accounting terms utilised in this memorandum of understanding 
shall be defined in accordance with generally accepted financial accounting 
principles in the residence country of the Qualifying Enterprise. 


40. Each of [State A] and [State B] agree that compensation for 
Qualifying Transactions calculated in accordance with this memorandum of 
understanding shall be deemed to constitute an arm’s length level of 
compensation for purposes of applying the transfer pricing rules of such 
State and the provisions of Article [9] of the Treaty. 
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Permanent Establishment 


41. The Competent Authorities of [State A] and [State B] agree that 
the associated enterprise that is party to a Qualifying Transaction shall not 
be deemed to have a permanent establishment in the country of residence of 
the Qualifying Enterprise by virtue of the performance of low risk research 
and development services on its behalf by the Qualifying Enterprise. 


Election and Reporting Requirements 


42. A Qualifying Enterprise and the relevant associated enterprise 
may elect to apply the provisions of this memorandum of understanding 
consistently in [State A] and [State B] by filing a notice with [---] of [State 
A] and [---] of [State B] no later than [---] covering the Qualifying 
Transactions.  


43. The required notice shall include: An affirmative statement that 
the taxpayers intend to apply and be bound by this memorandum of 
understanding [for the current year] [for a period of (---) years 
beginning with the current year];  


• An affirmative statement that income and expense from Qualifying 
Transactions will be reported on a consistent basis in [State A] and 
[State B] in accordance with this agreement; 


• A narrative description of the Qualifying Transactions; 


• Identification of each of the associated enterprises that are parties to 
the Qualifying Transactions; 


• Audited financial statements of the Qualifying Enterprise for the 
relevant year and sufficient additional financial and accounting 
information to demonstrate the status of the Qualifying Enterprise as 
a Qualifying Enterprise; 


• A detailed calculation of the income of the Qualifying Enterprise 
from Qualifying Transactions applying the principles of this 
memorandum of understanding; 


• A statement that the Qualifying Enterprise will respond within 60 
days to any request of the tax authority of its residence country for 
information deemed necessary by such tax authority to verify 
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qualification of the enterprise for treatment under this memorandum 
of understanding; 


44. Satisfaction of the election and reporting requirements of this 
memorandum of understanding, and reporting income calculated in 
accordance with its terms in a timely filed tax return for the year, shall 
relieve the Qualifying Enterprise and its relevant associated enterprise from 
the obligation to comply with the otherwise applicable transfer pricing 
documentation requirements of [State A] and [State B] with respect to the 
Qualifying Transactions.  


45. A Qualifying Enterprise and its relevant associated enterprise not 
electing treatment of their Qualifying Transactions under this memorandum 
of understanding shall be subject to the application of the transfer pricing 
and documentation rules of [State A] and [State B] as if this memorandum 
of understanding were not in force.  


46. All disputes with regard to the application of this memorandum of 
understanding shall be referred to the competent authorities of [State A] and 
[State B] for resolution by mutual agreement.  


47. The competent authorities of [State A] and [State B] may 
exchange information where necessary to carry out this agreement under the 
provisions of Article [26] of the Treaty. 


Termination of the Agreement 


48. Either [State A] or [State B] may terminate this memorandum of 
understanding at any time upon written notice to the competent authority of 
the other Contracting State and publication of such notice. Such termination 
will have effect for taxable years of Qualifying Enterprises beginning after 
the last day of the calendar year in which delivery and publication of such 
notice of termination occurs. 
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Annex II to Chapter IV 
 


Guidelines for Conducting Advance Pricing Arrangements 
under the Mutual Agreement Procedure (MAP APAs) 


A.  Background 


A.1  Introduction 


1. Advance Pricing Arrangements (“APAs”) are the subject of 
extensive discussion in the Transfer Pricing Guidelines for Multinational 
Enterprises and Tax Administrations at Chapter IV, Section F. The 
development of working arrangements between competent authorities is 
considered at paragraph 4.175: 


Between those countries that use APAs, greater 
uniformity in APA practices could be beneficial to both 
tax administrations and taxpayers. Accordingly, the tax 
administrations of such countries may wish to consider 
working agreements with the competent authorities for 
the undertaking of APAs. These agreements may set 
forth general guidelines and understandings for the 
reaching of mutual agreement in cases where a taxpayer 
has requested an APA involving transfer pricing issues. 


It should be noted that the use of the term “agreement” in the above 
quotation is not intended to give any status to such procedural arrangements 
above that provided for by the Mutual Agreement Article of the OECD 
Model Tax Convention. Additionally, the Committee on Fiscal Affairs 
stated at paragraph 4.171 of the Guidelines that it intended “to monitor 
carefully any expanded use of APAs and to promote greater consistency in 
practice amongst those countries that choose to use them.” 


2. This annex follows up on the above recommendations. The 
objective is to improve the consistency of application of APAs by providing 
guidance to tax administrations on how to conduct mutual agreement 
procedures involving APAs. Although the focus of the annex is on the role 
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of tax administrations, the opportunity is taken to discuss how best the 
taxpayer can contribute to the process. This guidance is intended for use by 
those countries – both OECD members and non-members – that wish to use 
APAs. 


A.2 Definition of an APA 


3. Many jurisdictions have had, for some time, procedures (e.g. 
rulings) enabling the taxpayer to obtain some degree of certainty regarding 
how the law will be applied in a given set of circumstances. The legal 
consequences of the proposed action are determined in advance, based on 
assumptions about the factual basis. The validity of this determination is 
dependent upon the assumptions being supported by the facts when the 
actual transactions take place. The term APA refers to a procedural 
arrangement between a taxpayer or taxpayers and a tax administration 
intended to resolve potential transfer pricing disputes in advance. The APA 
differs from the classic ruling procedure, in that it requires the detailed 
review and to the extent appropriate, verification of the factual assumptions 
on which the determination of legal consequences is based, before any such 
determination can be made. Further, the APA provides for a continual 
monitoring of whether the factual assumptions remain valid throughout the 
course of the APA period. 


4. An APA is defined in the first sentence of paragraph 4.134 of the 
Guidelines as “an arrangement that determines, in advance of controlled 
transactions, an appropriate set of criteria (e.g. method, comparables and 
appropriate adjustments thereto, critical assumptions as to future events) for 
the determination of the transfer pricing for those transactions over a fixed 
period of time.” It is also stated in paragraph 4.142 that “The concept of 
APAs also may be useful in resolving issues raised under Article 7 of the 
OECD Model Tax Convention relating to allocation problems, permanent 
establishments, and branch operations.” 


5. In the Guidelines (see paragraph 4.140) the arrangements solely 
between a taxpayer or taxpayers and a tax administration are referred to as 
“unilateral APAs”. The Guidelines encourage bilateral APAs and 
recommend at paragraph 4.173 that “Wherever possible, an APA should be 
concluded on a bilateral or multilateral basis between competent authorities 
through the mutual agreement procedure of the relevant treaty.” A bilateral 
APA is based on a single mutual agreement between the competent 
authorities of two tax administrations under the relevant treaty. A 
multilateral APA is a term used to describe a situation where there is more 
than one bilateral mutual agreement. 
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6. Although, commonly an APA will cover cross-border transactions 
involving more than one taxpayer and legal enterprise, i.e. between 
members of a MNE group, it is also possible for an APA to apply to only 
one taxpayer and legal enterprise. For example, consider an enterprise in 
Country A that trades through branches in Countries B, C and D. In order to 
have certainty that double taxation will not occur, countries A, B, C and D 
will need to share a common understanding of the measure of profits to be 
attributed to each jurisdiction in respect of that trading activity under Article 
7 of the OECD Model Tax Convention. This certainty could be achieved by 
the negotiation of a series of separate, but mutually consistent, bilateral 
mutual agreements, i.e. between A and B, A and C and A and D. The 
existence of multiple bilateral mutual agreements raises a number of special 
issues and these are discussed further in Section B, paragraphs 21-27 of this 
annex. 


7. It is important to distinguish the different types of APAs and so 
the bilateral or multilateral APAs, which are the main subject of this annex, 
are hereafter referred to as “MAP APAs”. The APAs that do not involve a 
mutual agreement negotiation are referred to as “unilateral APAs”. The 
generic term “APA” is used where the feature to be discussed applies to 
both types of APA. It should be noted that, in the vast majority of cases a 
bilateral APA will be concluded under the mutual agreement procedure of a 
double tax convention. However, in some cases where a bilateral APA has 
been sought and the treaty is not appropriate, or where a treaty is not 
applicable, the competent authorities of some countries may nevertheless 
conclude an arrangement using the executive power conferred on the heads 
of tax authorities. The term MAP APA should be interpreted, with the 
necessary adaptations, as including such exceptional agreements. 


8. The focus of this annex is on providing guidance to enable tax 
authorities to resolve disputes through the mutual agreement procedure, 
thereby helping to eliminate the risk of potential double taxation and 
providing the taxpayer with reasonable certainty of tax treatment. However, 
it should be noted that there are other mechanisms for achieving the same 
goals which are not discussed in this annex. 


A.3 Objectives of the APA process 


9. It has been the experience of a number of countries that the 
resolution of transfer pricing disputes by traditional audit or examination 
techniques has often proved very difficult and also costly for taxpayers and 
tax authorities both in terms of time and resources. Such techniques 
inevitably examine transfer prices (and the surrounding conditions) some 
time after they were set and there can be genuine difficulties in obtaining 
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sufficient information to evaluate properly whether arm’s length prices were 
used at the time they were set. These difficulties led in part to the 
development of the APA process as an alternative way of solving transfer 
pricing issues in some cases in order to avoid some of the problems 
described above. The objectives of an APA process are to facilitate 
principled, practical and co-operative negotiations, to resolve transfer 
pricing issues expeditiously and prospectively, to use the resources of the 
taxpayer and the tax administration more efficiently, and to provide a 
measure of predictability for the taxpayer. 


10. To be successful, the process should be administered in a non-
adversarial, efficient and practical fashion and requires the co-operation of 
all the participating parties. It is intended to supplement, rather than replace, 
the traditional administrative, judicial, and treaty mechanisms for resolving 
transfer pricing issues. Consideration of an APA may be most appropriate 
when the methodology for applying the arm’s length principle gives rise to 
significant questions of reliability and accuracy, or when the specific 
circumstances of the transfer pricing issues being considered are unusually 
complex. 


11. One of the key objectives of the MAP APA process is the 
elimination of potential double taxation. Unilateral APAs give rise to 
considerable concerns in this area, which is why “most countries prefer 
bilateral or multilateral APAs” (paragraph 4.141 of the Guidelines). 
However, some kind of confirmation or agreement between the taxpayer and 
the tax administration is necessary in order to give effect to the MAP APA 
in each of the participating jurisdictions. The exact form of such 
confirmation or agreement depends on the domestic procedures in each 
jurisdiction (discussed in more detail at paragraphs 65-66 of this annex). 
Such a confirmation or agreement also provides a mechanism to ensure that 
the taxpayer complies with the terms and conditions of the MAP APA on 
which this confirmation or agreement is based. 


12. Further, in order to meet the objectives described in this section, 
the MAP APA process needs to be conducted in a neutral manner. In 
particular, the process should be neutral as regards the residence of the 
taxpayer, the jurisdiction in which the request for the MAP APA was 
initiated, the audit or examination status of the taxpayer and the selection of 
taxpayers in general for audit or examination. The guidance at paragraph 
4.167 of the Guidelines on possible misuse by tax administrations in their 
examination practices of information obtained in the APA process should 
also be borne in mind. The guidance given in this annex is intended to assist 
in attaining the objectives described in this section. 
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B. Eligibility for a MAP APA 


B.1 Treaty issues 


13. The first question that arises is whether it is possible for there to 
be an APA. The eligibility of a taxpayer to apply for a unilateral APA will 
be determined by the specific domestic requirements of the relevant tax 
administration. MAP APAs are governed by the mutual agreement 
procedure of the applicable double tax agreement, Article 25 of the OECD 
Model Tax Convention, and are administered at the discretion of the 
relevant tax administrations. The work pursuant to Action 14 of the BEPS 
Action Plan to ensure the timely, effective and efficient resolution of treaty-
related disputes recommended, as non-binding best practice 4, that countries 
should implement bilateral APA programmes as soon as they have the 
capacity to do so, recognising that APAs provide a greater level of certainty 
in both treaty partner jurisdictions, lessen the likelihood of double taxation 
and may proactively prevent transfer pricing disputes. In this regard, it 
should be noted that the country mutual agreement procedure profiles 
prepared pursuant to element 2.2 of the Action 14 minimum standard 
include information on the bilateral APA programmes. 


14. In some cases the taxpayer will only request a unilateral APA. The 
reasons for the taxpayer not requesting a MAP APA should be explored. 
Following the guidance given by the Guidelines at paragraph 4.173 that 
“wherever possible, an APA should be concluded on a bilateral or 
multilateral basis”, the tax authorities should encourage the taxpayer to 
request a MAP APA if the circumstances so warrant. Some countries if they 
determine that another tax administration should be involved may refuse to 
enter into unilateral negotiations with the taxpayer, even though the taxpayer 
still insists on a unilateral approach. 


15. The negotiation of a MAP APA requires the consent of the 
relevant competent authorities. In some cases, the taxpayer will take the 
initiative by making simultaneous requests to the affected competent 
authorities. In other cases the taxpayer may file a request with one 
jurisdiction under the relevant domestic procedure and ask it to contact the 
other affected jurisdiction(s) to see if a MAP APA is possible. 
Consequently, as soon as is administratively practicable, the competent 
authority in that jurisdiction should notify the relevant tax treaty partner(s) 
to determine whether they want to participate. The other tax administration 
should respond to the invitation as quickly as practicable, bearing in mind 
the need to have sufficient time to evaluate whether their participation is 
possible or feasible. 
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16. However, Article 25 does not oblige the competent authorities to 
enter into MAP APAs at the request of the taxpayer. The willingness to 
enter into MAP APAs will depend on the particular policy of a country and 
how it interprets the mutual agreement article of its bilateral treaties. Some 
competent authorities will only consider such an agreement for cases that 
require the resolution of “difficulties or doubts arising as to the 
interpretation or application of the Convention”. The desire of the taxpayer 
for certainty of treatment is therefore not, in isolation, sufficient to pass the 
above threshold. Other competent authorities apply a less restrictive 
threshold for entering into MAP APAs, based on their view that the MAP 
APA process should be encouraged. Additionally, the taxpayer must qualify 
for the benefit of a particular treaty (e.g. by qualifying as a resident of one of 
the Contracting States) and must satisfy any other criteria contained in the 
mutual agreement article. 


B.2 Other factors 


17. The fact that a taxpayer may be under audit or examination should 
not prevent the taxpayer from requesting a MAP APA in respect of 
prospective transactions. The audit or examination and the mutual 
agreement procedure are separate processes and generally can be resolved 
separately. Audit or examination activities would not normally be suspended 
by a tax administration whilst the MAP APA is being considered, unless it is 
agreed by all parties that the audit or examination should be held in 
abeyance because the obtaining of the MAP APA would assist with the 
completion of the audit or examination. Nevertheless, the treatment of the 
transactions being audited or examined may be informed by the 
methodology agreed to be applied prospectively under the MAP APA, 
provided that the facts and circumstances surrounding the transaction under 
audit or examination are comparable with those relating to the prospective 
transactions. This issue is discussed further in paragraph 69 below. 


18. The ability to conclude a MAP APA is predicated on full co-
operation by the taxpayer. The taxpayer and any associated enterprises 
should: a) provide their full co-operation in assisting the tax administrations 
with the evaluation of their proposal; and b) provide, upon request, any 
additional information necessary for that evaluation, for example, details of 
their transfer pricing transactions, business arrangements, forecasts and 
business plans, and financial performance. It is desirable that this 
commitment from the taxpayer be sought before commencing the MAP 
APA process. 


19. In some cases the freedom of one or both competent authorities to 
agree to a MAP APA may be limited, for example by a legally binding 
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decision affecting issues subject to the APA proposals. In such 
circumstances, as the MAP APA process is by definition consensual, it is 
within the discretion of the affected competent authorities (subject to the 
domestic laws and policies of each jurisdiction) whether to engage in MAP 
APA discussions. For example, a competent authority may decline to enter 
into discussions if it determines that such a limitation on the position of the 
other competent authority unacceptably reduces the likelihood of mutual 
agreement. However, it is likely that in many cases MAP APA discussions 
would be viewed as desirable even though the flexibility of one or both 
competent authorities is restricted. This is a matter for the competent 
authorities to determine on a case by case basis. 


20. When deciding whether a MAP APA is appropriate, a key 
consideration is the extent of the advantage to be gained by agreeing a 
method for avoiding the risk of double taxation in advance. This requires the 
exercise of judgement and the need to balance the efficient use of limited 
resources, both financial and human, with the desire to reduce the likelihood 
of double taxation. Tax administrations might consider the following items 
as relevant: 


a) Does the methodology and the other terms and conditions of the 
proposal respect the guidance given by the Guidelines? If not, it will 
be desirable to get the taxpayer to revise the proposal accordingly, in 
order to increase the chances of reaching a mutual agreement. As 
paragraph 17 of the preface to the Guidelines states “these guidelines are 
also intended primarily to govern the resolution of transfer pricing cases 
in mutual agreement proceedings”. 


b) Are any “difficulties or doubts as to the interpretation or application of 
the Convention” likely to significantly increase the risk of double 
taxation and so justify the use of resources to settle any problems in 
advance of the proposed transactions? 


c) Would the transactions covered by the proposal be ongoing in nature 
and is there a significant part of any limited life project left? 


d) Are the transactions in question seriously contemplated and not of a 
purely hypothetical nature? The process should not be used to find out 
the likely views of the tax administration on a general point of principle 
- there are other established methods for doing this in many countries. 


e) Is a transfer pricing audit already in progress in relation to past years 
where the fact pattern was substantially similar? If so, the outcome of 
the audit may be expedited by participating in a MAP APA, the terms of 
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which could then be applied to inform or resolve the audit and any 
unresolved mutual agreement for earlier years. 


B.3 Multilateral MAP APAs 


21. The desire for certainty has resulted in an emerging trend for 
taxpayers to seek multilateral MAP APAs covering their global operations. 
The taxpayer approaches each of the affected jurisdictions with an overall 
proposal and suggests that it would be desirable if the negotiations be 
conducted on a multilateral basis involving all the affected jurisdictions, 
rather than by a series of separate negotiations with each tax authority. It 
should be noted that there is no multilateral method of implementing any 
agreement that may be reached, except by concluding a series of separate 
bilateral MAP APAs. The successful negotiation of a series of bilateral 
MAP APAs in this way would provide greater certainty and lower costs to 
the MNE group than if separate MAP APAs were undertaken bilaterally and 
in isolation of each other. 


22. Although, as described above, there are potential benefits to 
having multilateral MAP APAs, a number of issues need to be considered. 
First, it is unlikely to be appropriate for a single transfer pricing 
methodology to be applied to the wide variety of facts and circumstances, 
transactions and countries likely to be the subject of a multilateral MAP 
APA, unless the methodology can be appropriately adapted to reflect the 
particular facts and circumstances found in each country. Therefore, care 
would need to be taken by all the participating jurisdictions to ensure that 
the methodology, even after such adaptation, represented a proper 
application of the arm’s length principle in the conditions found in their 
country. 


23. Second, issues also arise because under a multilateral MAP APA 
several competent authorities are effectively involved in a process that was 
designed for a bilateral process. One issue is the extent to which it may be 
necessary to exchange information between all the affected jurisdictions. 
This could be problematic in cases where there are no transaction flows or 
common transactions between two or more of the affected treaty partners, so 
creating doubts as to whether the information is relevant to the particular 
bilateral MAP APA being discussed. However, in cases where similar 
transactions are conducted by different parts of the MNE or in which the 
area considered relates to trading on an integrated basis, there may be a need 
to have information about flows between other parties in order to be able to 
understand and evaluate the flows that are the subject of the particular 
bilateral MAP APA. Another problem is that it may be difficult to judge 
whether such information is indeed relevant prior to obtaining it. 
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24. Further, even if the information is relevant to the particular 
bilateral MAP APA, there may still be potential problems of confidentiality 
preventing the exchange of that information, either under the terms of the 
exchange of information article(s) of the relevant treaty or under the 
domestic law of one of the participating tax administrations. Given the wide 
range of possible circumstances likely to be found in multilateral MAP 
APAs, no general solution to these problems can be prescribed. Rather such 
issues need to be addressed specifically in each of the separate bilateral 
MAP APAs. 


25. In cases where information about flows between other parties is 
found to be relevant, some exchange of information problems could possibly 
be overcome by not relying on treaty information exchange provisions, but 
instead asking the taxpayer to assume responsibility for providing 
information to all the affected tax administrations (though procedures would 
still be needed to verify that the same information is in fact provided to all 
tax administrations). Finally, in some cases the mutual agreement articles of 
the relevant treaties may not provide an adequate basis for such multilateral 
consideration and discussion, although the mutual agreement article of the 
OECD Model Tax Convention is designed to assist in the elimination of 
double taxation in a wide variety of circumstances, and therefore would, if 
applicable, appear to provide adequate authority in most situations. 


26. In summary, as discussed in Section A, the desire by the taxpayer 
for certainty is not by itself sufficient to oblige a tax administration to enter 
into a MAP APA where this might be inappropriate. An invitation to 
participate in a multilateral MAP APA would therefore be evaluated in 
accordance with the usual criteria for determining whether a bilateral MAP 
APA could be pursued and each proposed bilateral APA would also be 
separately evaluated. A decision would then be taken whether the 
completion of the negotiations for the bilateral MAP APAs that the 
administration has decided to pursue, would best be served by its 
participation in multilateral negotiations. This evaluation will be made on a 
case-by-case basis. 


27. The development of multilateral MAP APAs is at a relatively 
early stage, except perhaps in the global trading field. Indeed, where global 
trading is conducted on a fully integrated basis (i.e. the trading and risk 
management of a book of financial products takes place in a number of 
different locations, usually at least three), a multilateral, as opposed to a 
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bilateral, APA has become the norm1. It is intended to monitor closely 
further developments in the area of multilateral MAP APAs. 


C.  Request for MAP APAs 


C.1 Introduction 


28. Although a MAP APA by its nature involves an agreement 
between tax administrations, the process needs considerable involvement by 
the taxpayer or taxpayers in order to be successful. This section looks at the 
first stages in this process, namely the request for the MAP APA which is 
normally initiated by the taxpayer(s). (N.B. Some tax administrations 
consider that they should take the initiative and actively encourage taxpayers 
to make requests in appropriate cases, for example following completion of 
an audit or risk assessment analysis.) Once it has been decided that a MAP 
APA is indeed appropriate, the primary responsibility for providing the 
participating tax administrations with sufficient information for them to be 
able to conduct mutual agreement negotiations will inevitably rest with the 
taxpayer(s). Consequently, the taxpayer should submit a detailed proposal 
for review by the relevant tax administration and be prepared to provide 
further information as requested by the tax administration. 


C.2 Preliminary discussions 


29. A feature of many domestic procedures for the obtaining of a 
unilateral APA is the ability to have a preliminary meeting (or meetings) 
before a formal request is made. Such a meeting (or meetings) provides a 
taxpayer with an opportunity to discuss with the tax administration the 
suitability of an APA, the type and extent of information which may be 
required and the scope of any analyses required for the completion of a 
successful APA. (For example, the extent of any functional analysis of 
affiliated enterprises; identification, selection and adjustment of 
comparables; and the need for, and the scope of, market, industry and 
geographic analyses.) The process also provides the taxpayer with an 
opportunity to discuss any concerns regarding disclosure and confidentiality 
of data, the term of the APA and the like. Experience has generally shown 
that the ability to have such preliminary discussions expedites the processing 
of any subsequent formal MAP APA proposal. 


                                                        
1 For more details see OECD (1998), The Taxation of Global Trading of 


Financial Instruments, OECD, Paris. 
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30. In the context of a MAP APA, the ability of the relevant 
competent authorities to have preliminary discussions with the taxpayer(s) 
may also be useful. In addition to the matters mentioned above, the 
discussions could usefully explore whether the circumstances were suitable 
for a MAP APA, for example whether there were sufficient “difficulties or 
doubts as to the interpretation or application of the Convention”. 


31. The preliminary meeting may also have a useful role in clarifying 
the expectations and objectives of the taxpayer(s) and the tax administration. 
It also provides an opportunity to explain the process, the policy of the tax 
administration on MAP APAs and to give details of any procedures for 
giving effect in domestic law to the agreement when completed. At the same 
time, the tax administration could provide guidance as to the content of the 
proposal, and the time frame for evaluating and concluding the mutual 
agreement. Tax administrations should publish general guidance on the 
MAP APA process in accordance with the recommendation for other types 
of mutual agreements at paragraphs 4.62-4.63 of the Guidelines. 


32. The preliminary meeting process may be conducted on either an 
anonymous or a named basis, depending on domestic custom and practice. If 
on an anonymous basis, however, sufficient information about the 
operations will be required in order to make any discussion meaningful. The 
form of any meetings should be agreed between the parties and a 
preliminary meeting may range from an informal discussion to a formal 
presentation. Typically, it is in the taxpayer’s interest to provide the tax 
administration with a memorandum outlining the topics for discussion. More 
than one preliminary meeting may be required in order to achieve the 
objective of having an informal discussion of the potential suitability of a 
MAP APA request, its likely scope, the appropriateness of a methodology or 
the type and extent of information to be provided by the taxpayer. 


33. As well as informal discussions with its taxpayer(s), it may be 
useful for the respective competent authorities to have an early exchange of 
views on whether a MAP APA would be appropriate. This could avoid 
unnecessary work if it is unlikely that one of the competent authorities will 
participate. These discussions may be of an informal nature and do not 
necessarily require a formal face to face meeting. Also there may be 
opportunities to have such exchanges during the course of regular competent 
authority meetings and negotiations. 
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C.3 MAP APA Proposals 


C.3.1 Introduction 
34. If the taxpayer wishes to pursue a MAP APA request, it will need 
to make a detailed proposal to the relevant tax administration, pursuant to 
any domestic procedural requirements, e.g. a requirement to file the request 
with a designated part of the domestic tax administration. For a MAP APA, 
the purpose of the taxpayer’s proposal is to give the relevant competent 
authorities all the information needed to evaluate the proposal and to 
undertake mutual agreement discussions. Countries have a number of ways 
of ensuring the competent authorities get the necessary information. One 
way is for the taxpayer to be able to make the proposal directly to the 
competent authority. Another way of achieving this goal is for the taxpayer 
to make available a copy of any domestic APA proposal to the other 
participating jurisdictions. Ideally, the exact form and content of the 
proposal will have been established at any preliminary meetings. 


C.3.2. Activities usually covered in a MAP APA process 
35. The scope of the MAP APA would depend on the wishes of the 
participating jurisdictions, as well as those of the taxpayer. It can apply to 
resolve issues covered by Articles 7 and 9 of the OECD Model Convention 
and would determine to what extents profits would arise in the tax 
jurisdictions involved. 


36. The MAP APA may cover all of the transfer pricing issues of a 
taxpayer (or of the members of a MNE group) or may be more limited, for 
example to a particular transaction, sets of transactions, product lines or to 
only some members of a MNE group. Some countries, whilst recognising 
the need for flexibility in the process, have concerns over the 
appropriateness of specific issue APAs. It may be difficult to evaluate some 
issues in isolation, for example where the transactions covered by the 
proposal are highly interrelated with transactions not covered by the 
proposal, or where there is a need to analyse transfer pricing issues in a 
wider context because intentional set offs are involved (see paragraphs 3.13-
3.17 of the Guidelines). 


37. A MAP APA may also cover issues other than the transfer pricing 
methodology, provided that these other issues are sufficiently clearly 
connected to the underlying transfer pricing issues so as to make it 
worthwhile attempting to resolve them in advance and provided that the 
other issues come within the terms of the mutual agreement article in the 
relevant treaty. That will be something to be decided between the affected 
parties for each individual case. 
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C.3.3 Content of a MAP APA proposal 
38. The content of the proposal and the extent of the necessary 
supporting information and documentation will depend on the facts and 
circumstances of each case and the requirements of the individual 
participating tax administrations. It is therefore not considered practicable to 
list or define exactly what should be provided. The guiding principle, 
however, should be to provide the information and documentation necessary 
to explain the facts relevant to the proposed methodology and to 
demonstrate its application in accordance with the appropriate Article of the 
relevant treaty. The proposal should therefore be consistent with any general 
guidance given by the Commentary of the OECD Model Tax Convention on 
the corresponding Articles, together with the guidance on the application of 
the arm’s length principle of Article 9 given by the Guidelines in cases 
involving transfer pricing between associated enterprises. 


39. In terms of the supporting information and documentation to be 
included, the guidance in Chapter IV (paragraphs 4.165-4.168) and Chapter 
V of the Guidelines on documentation requirements should be borne in 
mind. However, because of the prospective nature of the agreement sought, 
different types of information may need to be supplied than in mutual 
agreement cases, which only relate to transactions already undertaken. As a 
guide, the following information may be of general relevance for MAP 
APAs, although it should be stressed that the list below is not intended to be 
exhaustive or prescriptive in nature: 


a) The transactions, products, businesses or arrangements that will be 
covered by the proposal; (including, if applicable, a brief explanation 
of why not all of the transactions, products, businesses or 
arrangements of the taxpayer(s) involved in the request have been 
included); 


b) The enterprises and permanent establishments involved in these 
transactions or arrangements; 


c) The other country or countries which have been requested to 
participate; 


d) Information regarding the world-wide organisational structure, 
history, financial statement data, products, functions and assets 
(tangible and intangible) of any associated enterprises involved; 


e) A description of the proposed transfer pricing methodology and 
details of information and analyses supporting that methodology, e.g. 
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identification of comparable prices or margins and expected range of 
results etc.; 


f) The assumptions underpinning the proposal and a discussion of the 
effect of changes in those assumptions or other events, such as 
unexpected results, which might affect the continuing validity of the 
proposal; 


g) The accounting periods or tax years to be covered; 


h) General description of market conditions (e.g. industry trends and the 
competitive environment); 


i) A discussion of any pertinent ancillary tax issues raised by the proposed 
methodology; 


j) A discussion of, and demonstration of compliance with, any pertinent 
domestic law, tax treaty provisions and OECD guidelines that relate to 
the proposal; and 


k) Any other information which may have a bearing on the current or 
proposed transfer pricing methodology and the underlying data for any 
party to the request. 


The rest of this section discusses some of the most important items from the 
above list in more detail. 


C.3.4 Comparable pricing information 
40. The taxpayer should include a discussion of the availability and 
use of comparable pricing information. This would include a description of 
how the search for comparables was carried out (including search criteria 
employed), what data relating to uncontrolled transactions was obtained and 
how such data was accepted or rejected as being comparable. The taxpayer 
should also include a presentation of comparable transactions along with 
adjustments to account for material differences, if any, between controlled 
and uncontrolled transactions. In cases where no comparables can be 
identified, the taxpayer should demonstrate, by reference to relevant market 
and financial data (including the internal data of the taxpayer), how the 
chosen methodology accurately reflects the arm’s length principle. 


C.3.5 Methodology 
41. The MAP APA proposal should provide a full description of the 
chosen methodology. In cases involving associated enterprises, the chosen 
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methodology should also respect the guidance found in the Guidelines on 
applying the arm’s length principle of Article 9 of the OECD Model Tax 
Convention. It is stated at paragraph 2.11 of the Guidelines that “further, any 
method should be permitted where its application is agreeable to the 
members of the MNE group involved with the transaction or transactions to 
which the methodology applies and also to the tax administrations in the 
jurisdictions of all those members.” That guidance on use of transfer pricing 
methods is particularly relevant in the context of a MAP APA, because of 
the opportunity to obtain advance agreement on the method to be used. The 
application of the methodology should be supported by data which can be 
obtained and updated over the period of the MAP APA without imposing 
too great a burden on the taxpayer, and which can be reviewed and verified 
effectively by the tax administrations. 


42. The taxpayer should, to the extent possible, provide an analysis of 
the effect of applying the chosen methodology or methodologies during the 
proposed period of the agreement. Such an analysis necessarily will have to 
be based on projected results and so details of the assumptions on which 
those projections were made will be needed. It may also be helpful to 
illustrate the effect of applying the APA methodology or methodologies to 
the periods immediately before the APA period. The usefulness of this 
analysis, even as an illustration, will depend on the facts and circumstances 
surrounding the transactions in question being comparable to those applying 
to the prospective transactions contemplated under the proposal. 


C.3.6 Critical assumptions 
43. In entering into a MAP APA relating to the arm’s length pricing 
of controlled transactions that have not yet occurred, it is necessary to make 
certain assumptions about the operational and economic conditions that will 
affect those transactions when they take place. The taxpayer should describe 
in the proposal the assumptions on which the ability of the methodology to 
accurately reflect the arm’s length pricing of future transactions is based. 
Additionally, the taxpayer should explain how the chosen methodology will 
satisfactorily cope with any changes in those assumptions. The assumptions 
are defined as “critical” if the actual conditions existing at the time the 
transactions occur could diverge from those that were assumed to exist, to 
the extent that the ability of the methodology reliably to reflect arm’s length 
pricing is undermined. One example might be a fundamental change to the 
market arising from new technology, government regulations, or widespread 
loss of consumer acceptance. In such a case, the divergence may mean that 
the agreement would need to be revised or cancelled. 


44. To increase the reliability of the MAP APA methodology, 
taxpayers and tax administrations should attempt to identify critical 
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assumptions that are, where possible, based on observable, reliable and 
independent data. Such assumptions are not limited to items within the 
control of the taxpayer. Any set of critical assumptions needs to be tailored 
to the individual circumstances of the taxpayer, the particular commercial 
environment, the methodology, and the type of transactions covered. They 
should not be drawn so tightly that certainty provided by the agreement is 
jeopardised, but should encompass as wide a range of variation in the 
underlying facts as the parties to the agreement feel comfortable with. In 
general, however, and by way of example only, critical assumptions might 
include: 


a) Assumptions about the relevant domestic tax law and treaty 
provisions. 


b) Assumptions about tariffs, duties, import restrictions and government 
regulations. 


c) Assumptions about economic conditions, market share, market 
conditions, end-selling price, and sales volume. 


d) Assumptions about the nature of the functions and risks of the 
enterprises involved in the transactions. 


e) Assumptions about exchange rates, interest rates, credit rating and 
capital structure. 


f) Assumptions about management or financial accounting and 
classification of income and expenses; and 


g) Assumptions about the enterprises that will operate in each 
jurisdiction and the form in which they will do so. 


45. It may also be helpful to set parameters for an acceptable level of 
divergence for some assumptions in advance, in order to provide the 
necessary flexibility. These parameters would need to be set individually for 
each particular MAP APA and would form part of the negotiations between 
the competent authorities. Only if the divergence from the prediction 
exceeded the parameter would the assumption become “critical” and action 
considered. Any action to be taken might also depend on the nature of the 
assumption and the level of divergence. 


46. If the reliability of the proposed transfer pricing methodology is 
known to be sensitive to exchange rate fluctuations, it would seem sensible 
to design a methodology that was capable of accommodating a certain 
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degree of expected fluctuation, perhaps by providing for prices to be 
adjusted to take into account exchange rate movements. Also it could be 
agreed in advance that movements in either direction of up to X% would 
require no action, that movements greater than X % but less than Y% would 
trigger a prospective review of the methodology to make sure it remained 
appropriate, whilst a movement of more than Y% would mean that a critical 
assumption had been breached and it would be necessary to prospectively 
re-negotiate the MAP APA. These parameters would need to be set 
individually for each particular MAP APA and would form part of the 
negotiation between the competent authorities. 


C.3.7 Unexpected results 
47. A problem may arise when the results of applying the transfer 
pricing methodology agreed in the MAP APA do not fulfil the expectations 
of one of the parties, as that party may question whether the critical 
assumptions, and the methodology which they support, are still valid. The 
resolution of such questions may take a considerable amount of time and 
effort, thereby negating one of the objectives of the whole process. One 
possible solution to this problem is to include enough flexibility in the 
proposal to cope with likely changes in the facts and circumstances so that 
unexpected results are less likely to occur so that there is less risk that the 
MAP APA agreement based upon the proposal will need to be renegotiated. 
The proposal must still, of course, conform to the arm’s length principle. 


48. One way of achieving the above objective is to design a 
methodology that appropriately takes into account likely changes in facts 
and circumstances; for example, some variation between projected and 
actual sales volume can be built in to the pricing methodology at the outset 
by including prospective price adjustment clauses or allowing pricing to 
vary with volume. The allowable level of deviation should be set by 
reference to what would have been accepted by independent parties. 


49. Another possible way of achieving the objective of increasing 
certainty, is to agree an acceptable range of results from applying the 
method of the MAP APA. In order to conform with the arm’s length 
principle, the range should be agreed by all affected parties in advance, 
thereby avoiding the use of hindsight, and based on what independent 
parties would have agreed to in comparable circumstances (see paragraphs 
3.55-3.66 for discussion of the range concept). For example, the quantum of 
an item, such as a royalty, would be accepted so long as it remained within a 
certain range expressed as a proportion of the profits. 


50. If the results fall outside the agreed range, the action to be taken 
would depend on what had been negotiated in the proposal in accordance 
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with the wishes of the parties. Some parties may not wish to take the risk 
that the results will be significantly different from what they expected. 
Accordingly, they would use the range concept simply as a means of 
determining whether a critical assumption had been breached as described in 
paragraph 46. Other parties may place more emphasis on certainty of 
treatment than on avoiding unexpected results and so may agree that the 
MAP APA should contain a mechanism for adjusting the results so that they 
fall within the range agreed in advance. 


C.3.8 Duration of the MAP APA 
51. By its nature, an APA applies to prospective transactions and so 
one issue to be decided is how long it will last. There are two sets of 
conflicting objectives that affect the negotiation of the appropriate term. On 
the one hand, it is desirable to have a sufficiently long period so as to grant a 
reasonable degree of certainty of treatment. Otherwise, it may not be worth 
making the initial effort of resolving potential transfer pricing problems in 
advance, as opposed to tackling problems only when they arise through the 
normal audit or tax return examination procedures. On the other hand, a long 
period makes the predictions as to future conditions on which the mutual 
agreement negotiations are based less accurate, thereby casting doubt on the 
reliability of the MAP APA proposals. The optimal trade-off between these 
two sets of objectives will depend on a number of factors, such as the 
industry, the transactions involved and the economic climate. The term 
should therefore be negotiated between the competent authorities on a case-
by case basis. Experience to date has shown that a MAP APA might, on 
average, last for 3-5 years. 


D.   Finalisation of the MAP APA 


D.1 Introduction 


52. The success of the MAP APA process, as an alternative to relying 
solely on traditional audit or examination techniques, depends to a large 
extent on the commitment of all the participants. The ability of the relevant 
competent authorities to reach agreement in a prompt manner will be 
determined both by their actions and importantly by the willingness of the 
taxpayer(s) to provide all the necessary information as promptly as possible. 
The usefulness of the process, both for taxpayers and tax authorities, will be 
significantly diminished if the MAP APA is not agreed until the period 
proposed to be covered in the taxpayer’s request has nearly expired. Such 
delay may also make it more difficult to avoid the use of hindsight when 
evaluating the proposal because the results of applying the methodology will 
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be known for most of the period proposed by the MAP APA. 
Understandably, given the relatively early stage in the evolution of the MAP 
APA process, the goal of prompt prospective resolution has not always been 
met in the past. To some extent, of course, some delay in the process is 
inevitable; MAP APAs tend to deal with large taxpayers, complex fact 
patterns, and difficult legal and economic issues, all of which require time 
and resources in order to understand and evaluate. 


53. Tax authorities are encouraged, where possible, to devote 
sufficient resources and skilled personnel to the process to ensure that cases 
are settled promptly and efficiently. Some tax authorities may wish to 
improve the efficiency of their MAP APA programmes by setting informal 
goals for the length of time taken to complete the process and by publishing 
the average completion time. Particular treaty partners may also agree to set 
informal goals for completion of their bilateral negotiations. Given the often 
complex and difficult fact patterns, the possible need for translations and the 
relative novelty of such arrangements, it is not felt desirable to set more 
specific or binding targets for concluding MAP APAs at this stage. 
However, it will be appropriate to set more specific targets for completion 
time in the future, once more experience with the MAP APA process has 
been gained. 


54. Once a taxpayer’s proposal has been received by the tax 
administrations, they should mutually agree on the co-ordination of the 
review, evaluation and negotiation of the MAP APA. The MAP APA 
process can conveniently be broken up into two main stages; a) fact finding, 
review and evaluation and b) the competent authority discussions, each of 
which is discussed in further detail below. 


D.2 Fact finding, review and evaluation 


D.2.1 General 
55. In reviewing the MAP APA proposal, the tax administrations may 
undertake whatever steps they deem appropriate in the circumstances to 
conduct the mutual agreement procedure. These include, but are not limited 
to: requests for further information deemed relevant to review and evaluate 
the taxpayer’s proposal, the carrying out of fieldwork (e.g. visits to 
taxpayer’s premises, interviews with staff, review of financial or managerial 
operations, etc.) and the engaging of necessary experts. Tax administrations 
may also have recourse to information collected from other sources, 
including information and data on comparable taxpayers. 


56. The aim of this stage of the MAP APA process is for the 
participating competent authorities to have all relevant information, data, 







490 – ANNEX II TO CHAPTER IV: ADVANCE PRICING ARRANGEMENTS  
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


and analyses they need for the negotiations. Where one tax administration 
obtains additional information from the taxpayer relevant to the subject of 
the MAP APA, for example at a meeting with the taxpayer’s staff, both the 
taxpayer and the tax administration should ensure the information reaches 
the other participating tax administration(s). The relevant competent 
authorities should arrange, amongst themselves and the taxpayers, for an 
appropriate mechanism to corroborate the completeness and details of 
documents and information supplied by the taxpayer(s). The requirements of 
the participating competent authorities should be respected. For example, 
many jurisdictions require that not only is the same factual information 
provided to all participating competent authorities but that it should, as far 
as is practicable, be made available at the same time. 


57. The prospective nature of a MAP APA often involves the 
provision by the taxpayer of commercial information relating to forecasts 
which is likely to be even more sensitive to disclosure than information 
supplied after the event. Accordingly, in order to ensure that taxpayers have 
confidence in the MAP APA process, tax administrations should ensure that 
taxpayer information provided during the course of the MAP APA process 
is subject to the same secrecy, confidentiality and privacy safeguards of the 
relevant domestic law as any other taxpayer information. Further, where 
information is exchanged between competent authorities under the terms of 
the tax treaty, that information can be disclosed only in accordance with the 
specified terms of the treaty, and any exchange must comply with the 
exchange of information article(s) of the relevant treaty. 


58. Generally, the competent authorities would conduct simultaneous, 
independent reviews and evaluations of the taxpayer’s proposal, assisted in 
this task, where necessary, by transfer pricing, industry, or other specialists 
from elsewhere in their tax administration. However, it may be more 
efficient in appropriate cases to have some degree of joint fact finding. This 
could take a variety of forms ranging from an occasional joint fact finding 
meeting or site visit, to the preparation of a joint report by delegated 
caseworkers.  


D.2.2 Role of taxpayer in the fact finding, review and evaluation 
process 


59. In order to expedite the process, taxpayers should take 
responsibility for ensuring that the competent authorities, before they start to 
negotiate, are in possession of the same facts, have all the information they 
need and have a thorough understanding of the issues. This can be achieved 
by the taxpayer routinely making information requested by one tax 
administration available, at broadly the same time, to the other tax 
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administration, preparing and transmitting notes of fact finding meetings by 
one tax administration to the other tax administration and where logistically 
and economically practical, facilitating joint fact finding meetings. The 
taxpayer should also arrange for any necessary translations to be made and 
ensure there is no undue delay in responding to requests for further relevant 
information. The taxpayer should also be entitled to confer with its tax 
administrations when mutually appropriate and convenient while the 
proposal is undergoing review and evaluation, and should be kept informed 
of progress. 


D.3 Conduct of Competent Authority discussions 


D.3.1 Co-ordination amongst the Competent Authorities 
60. Many countries prefer to be fully involved in the process as soon 
as it commences and wish to work closely with the other competent 
authorities. Other countries prefer to confine their involvement to reviewing 
and commenting upon the MAP APA proposals as they near completion. 
However, the involvement of all participating tax administrations in the 
process at an early stage is recommended, subject to resource constraints, as 
this should maximise the efficiency of the process and help forestall 
unnecessary delays in concluding the mutual agreement. 


61. The competent authorities should conduct the mutual agreement 
discussions in a timely manner. This requires the devotion of sufficient 
resources and appropriately skilled personnel to the process. It is desirable 
that the competent authorities discuss and co-ordinate an appropriate plan of 
action with regards to such matters as: designating authorised officers, 
exchanging of information, co-ordination of the review and evaluation of the 
proposal, tentative scheduling of dates for further consultations, negotiation 
and conclusion of a suitable agreement. The level of input and resources 
required should be tailored to the individual requirements of the case. 


62. Experience has also shown that early and frequent discussion 
between the competent authorities as problems arise can be helpful and can 
avoid unpleasant surprises during the process. Given the nature of MAP 
APAs, there will often be significant issues which cannot be resolved simply 
by exchange of position papers and so more formal exchanges, such as face 
to face meetings between the competent authorities may be required. Use of 
conference calls or video conferencing may be helpful. 


D.3.2 Role of the taxpayer in Competent Authority discussions 
63. The role of the taxpayer in this process is necessarily more 
limited, than in the fact finding process, given that the finalisation of a MAP 
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APA is a government to government process. The competent authorities 
may agree to have the taxpayer make a presentation of the factual and legal 
issues before the discussions themselves commence, when the taxpayer 
would leave. It also may be helpful to arrange to have the taxpayer 
available, on call, to answer any factual questions that may arise during the 
discussions. The taxpayer should avoid presenting new factual information 
or making supplementary representations at this meeting. The tax authorities 
will require time to review such matters and this will necessitate a 
postponement of a final decision on the proposed MAP APA. Such 
information should have been supplied prior to the commencement of the 
discussions. 


D.3.3 Withdrawal from the APA process 
64. The taxpayer or tax administration may withdraw from the MAP 
APA process at any time. However, withdrawal from the process, especially 
at a late stage and without good cause, should be discouraged because of the 
inevitable waste of resources caused by such action. When a MAP APA 
request is withdrawn neither the taxpayer nor the tax administrations should 
have any obligations to each other, and any previous undertakings and 
understandings between the parties would be of no further force and effect, 
unless otherwise required by domestic law (e.g. APA user fee may not be 
refundable). If a tax administration proposes to withdraw, the taxpayer 
should be advised of the reasons for such action and given an opportunity to 
make further representations. 


D.3.4 Mutual agreement document 
65. Participating competent authorities should prepare a draft mutual 
agreement when they have agreed on the methodology and other terms and 
conditions. It may be that, despite the best efforts of the competent 
authorities, the proposed mutual agreement does not completely eliminate 
double taxation. The taxpayer(s) should therefore be given an opportunity to 
say whether such a draft MAP APA is acceptable before it is finalised; there 
can be no question of imposing such an agreement in advance without the 
taxpayer’s consent. 


66. The MAP APA will be in the form of a written document and the 
content, layout etc. will be decided by the participating competent 
authorities. In order to achieve the objective of providing a clear record of 
the mutual agreement and for the agreement to be effectively implemented, 
the mutual agreement should contain the following minimum information or 
should refer to where this information is provided in the MAP APA proposal 
documentation: 
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a) The names and addresses of the enterprises that are covered by the 
arrangement; 


b) The transactions, agreements or arrangements, tax years or 
accounting periods covered; 


c) A description of the agreed methodology and other related matters 
such as agreed comparables or a range of expected results; 


d) A definition of relevant terms which form the basis of applying and 
calculating the methodology (e.g. sales, cost of sales, gross profit, 
etc.); 


e) Critical assumptions upon which the methodology is based, the 
breach of which would trigger renegotiation of the agreement; 


f) Any agreed procedures to deal with changes in the factual circumstances 
which fall short of necessitating the renegotiation of the agreement; 


g) If applicable, the agreed tax treatment of ancillary issues; 


h) The terms and conditions that must be fulfilled by the taxpayer in 
order for the mutual agreement to remain valid together with 
procedures to ensure that the taxpayer is fulfilling those terms and 
conditions; 


i) Details of the taxpayer’s obligations to the tax administrations as a 
result of the domestic implementation of the MAP APA (e.g. annual 
reports, record keeping, notification of changes in critical 
assumptions etc.); and 


j) Confirmation that, in order to secure the confidence of taxpayers and 
competent authorities in a MAP APA process in which information 
is exchanged freely, all information submitted by a taxpayer in a 
MAP APA case (including the identity of the taxpayer) will be 
protected from disclosure to the fullest extent possible under the 
domestic laws of the respective jurisdictions and all information 
exchanged between the competent authorities involved in such a case 
will be protected in accordance with the relevant bilateral tax treaty 
and applicable domestic laws. 
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D.4 Implementation of the MAP APA 


D.4.1 Giving effect to the MAP APA and providing 
confirmation to the taxpayer 


67. Once the MAP APA has been finally agreed, the participating tax 
authorities need to give effect to the agreement in their own jurisdiction. The 
tax administrations should enter into some kind of a confirmation or 
agreement with their respective taxpayers consistent with the mutual 
agreement entered into by the participating competent authorities. This 
confirmation or agreement would provide the taxpayer with the certainty 
that the transfer pricing transactions covered by the MAP APA would not be 
adjusted, so long as the taxpayer complies with the terms and conditions of 
the mutual agreement, as reflected in the domestic confirmation or 
agreement and has not made materially false or misleading statements 
during the process, including statements made in annual compliance reports. 
The terms and conditions would include certain assumptions which, if not 
met, might require an adjustment to be made or the agreement to be 
reconsidered. 


68. The way this confirmation or agreement is given will vary from 
country to country and the exact form will depend on the particular domestic 
law and practice. In some countries the confirmation or agreement will take 
the form of an APA under the relevant domestic procedure. To implement 
the mutual agreement effectively, the domestic confirmation or agreement 
must be consistent with the MAP APA and give the taxpayer, as a 
minimum, the same benefits as negotiated in the mutual agreement. 
Additionally, where it was not possible to completely eliminate double 
taxation, it is open to one of the participating jurisdictions to give unilateral 
relief from the remaining double taxation in its domestic confirmation 
procedure. Also, that confirmation or agreement may cover additional 
matters to those contained in the MAP APA, for example the domestic tax 
treatment of other or ancillary issues, additional record keeping or 
documentation requirements and the filing of reports. Care should be taken 
to ensure that none of the additional terms of the domestic confirmation or 
agreement conflict with the terms of the MAP APA. 


D.4.2 Possible retroactive application (“Roll back”) 
69. Neither the tax administrations nor the taxpayer are in any way 
obliged to apply the methodology agreed upon as part of the MAP APA to 
tax years ending prior to the first year of the MAP APA (often referred to as 
“rolling back”). Indeed, to do so might be impossible if a different fact 
pattern then prevailed. However, the methodology to be applied 
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prospectively under the MAP APA may be instructive in determining the 
treatment of comparable transactions in earlier years. In some cases, the 
transfer prices may already be under enquiry by one tax administration in 
accounting periods prior to the MAP APA period and that tax administration 
and the taxpayer may wish to take the opportunity to use the agreed 
methodology to resolve the enquiry, or, pursuant to domestic law 
requirements, the tax administration may choose to make such an 
adjustment even without the taxpayer’s request or agreement. Element 2.7 of 
the Action 14 minimum standard states that countries with bilateral APA 
programmes should provide for the roll-back of APAs (to previous filed tax 
years not included within the original scope of the APA) in appropriate 
cases, subject to the applicable time limits (such as domestic law statutes of 
limitation for assessments) where the relevant facts and circumstances in the 
earlier tax years are the same and subject to the verification of these facts 
and circumstances on audit.  


E.   MAP APA monitoring 


70. It is essential that the tax administrations are able to establish that 
the taxpayer is abiding by the terms and conditions on which the mutual 
agreement is based, throughout its duration. As the mutual agreement is 
made between the tax administrations and the taxpayer is not a party to such 
arrangements, the tax administrations have to rely on the domestic 
confirmation or agreement procedure described above in order to monitor 
the taxpayer’s compliance. If the taxpayer fails to abide by the terms and 
conditions of the MAP APA, then it no longer need be applied. This section 
therefore focuses on the aspects of the domestic procedures necessary for 
the successful implementation of the MAP APA and on the necessary 
measures to ensure the taxpayer’s compliance with all of its terms and 
conditions. 


E.1 Record keeping 


71. The taxpayer and the tax administrations should agree the types of 
documents and records (including any necessary translations) that the 
taxpayer must maintain and retain for the purposes of verifying the extent of 
the taxpayer’s compliance with the MAP APA. The guidance in Chapters IV 
and V of the Guidelines should be followed in order to avoid the 
documentation requirements becoming overly burdensome. Provisions 
regarding the retention period and the response time for producing the 
documents and records may also be included. 
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E.2 Monitoring mechanisms  


E.2.1 Annual reports 
72. For each tax year, or accounting period, covered by the MAP 
APA, the taxpayer may be required to file, in addition to its tax return, an 
annual report describing the taxpayer’s actual operations for the year and 
demonstrating compliance with the terms and conditions of the MAP APA, 
including the information necessary to decide if the critical assumptions, or 
other safeguards, have been met. This information should be made available 
by the taxpayer to the tax administration with which it has concluded the 
domestic confirmation or agreement, in the manner provided for under the 
relevant domestic law or procedure. 


E.2.2 Audit 
73. A MAP APA applies only to the parties specified in the agreement 
and in respect of the specified transactions. The existence of such an 
agreement would not prevent the participating tax administrations from 
undertaking audit activity in the future, although any audit of transactions 
that are covered by the MAP APA would be limited to determining the 
extent of the taxpayer’s compliance with its terms and conditions and 
whether the circumstances and assumptions necessary for the reliable 
application of the chosen methodology continue to exist. The affected tax 
administrations may require the taxpayer to establish that: 


a) The taxpayer has complied with the terms and conditions of the 
MAP APA; 


b) The representations in the proposal, the annual reports and in any 
supporting documentation, remain valid and that any material 
changes in facts or circumstances have been included in the annual 
reports; 


c) The methodology has been accurately and consistently applied in 
accordance with the terms and conditions of the MAP APA; and 


d) The critical assumptions underlying the transfer pricing methodology 
remain valid. 


E.3 Consequences of non-compliance or changes in circumstances 


74. In general, the consequences of non-compliance with the terms 
and conditions of a MAP APA, or the failure to meet a critical assumption, 
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will turn on a) the terms of the MAP APA, b) any further agreement 
between the competent authorities as to how to deal with such non-
compliance or failure, and c) any applicable domestic law or procedural 
provisions. That is, the MAP APA itself may explicitly prescribe procedures 
to follow, or describe the consequences that will arise, in situations of non-
compliance or failure. In such situations, the competent authorities may, at 
their discretion, enter into discussions of what action to take on a case by 
case basis. Finally, domestic law or procedural provisions may impose 
consequences or obligations on the taxpayer and affected tax administration. 
The following paragraphs provide suggested guidelines similar to 
procedures that have been adopted in some jurisdictions and which have, on 
the whole, proved workable. It should be emphasised, however, that some 
tax administrations may wish to adopt different procedures and approaches. 


75. If the tax administrations determine that any requirement of the 
MAP APA has not been met, they may nevertheless agree, based on the 
terms and conditions of the MAP APA, to continue to apply it, for example 
where the effect of the failure to comply is not material. If they do not agree 
to continue to apply the MAP APA, there are three options that a tax 
administration could take. The nature of the action to be taken is likely to 
depend on the seriousness of the non compliance. 


76. The most drastic action is revocation, which has the effect that the 
taxpayer is treated as if the MAP APA had never been entered into. Less 
serious is cancellation, which means the taxpayer is treated as if the MAP 
APA had been effective and in force but only up to the cancellation date and 
not for the whole of the proposed period. If the MAP APA is cancelled or 
revoked, then for those tax years or accounting periods for which the 
cancellation or revocation is effective, the relevant tax administrations and 
taxpayers will retain all their rights under their domestic laws and treaty 
provisions, as though the MAP APA had not been undertaken. Finally, the 
MAP APA may be revised, which means that the taxpayer will still have the 
benefit of the MAP APA for the whole of the proposed period, albeit that 
different terms apply before and after the revision date. Further details are 
provided below. 


E.3.1 Revoking a MAP APA 
77. A tax administration may revoke a MAP APA (either unilaterally 
or by mutual agreement) if it is established that: 


a) There was a misrepresentation, mistake or omission that was 
attributable to the neglect, carelessness, or wilful default of a 
taxpayer when filing the MAP APA request and submission, the 
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annual reports, or other supporting documentation or in supplying 
any related information; or 


b) The participating taxpayer(s) failed to materially comply with a 
fundamental term or condition of the MAP APA. 


78. When a MAP APA is revoked, the revocation is retroactive to the 
first day of the first tax year or accounting period for which the MAP APA 
was effective and the MAP APA will no longer have any further force and 
effect on the affected taxpayer(s) and the other tax administration. Because 
of the serious effect of this action, the tax administration proposing to 
revoke a MAP APA should only do so after a careful and thorough 
evaluation of the relevant facts and should inform and consult with the 
affected taxpayer(s) and other tax administration(s) on a timely basis. 


E.3.2 Cancelling a MAP APA 
79. A tax administration may cancel a MAP APA (either unilaterally 
or by mutual agreement) if it is established that one of the following 
situations has arisen: 


a) There was a misrepresentation, mistake or omission that was not 
attributable to the neglect, carelessness, or wilful default of a 
taxpayer when filing the MAP APA request and submission, the 
annual reports, or other supporting documentation or in supplying 
any related information; or 


b) The participating taxpayer(s) failed to materially comply with any 
term or condition of the MAP APA; or 


c) There was a material breach of one or more of the critical 
assumptions; or 


d) There was a change in tax law, including a treaty provision 
materially relevant to the MAP APA; and it has not proved possible 
to revise the agreement (see paragraphs 80-82 below) to take account 
of the changed circumstances. 


80. When a MAP APA is cancelled the date of cancellation will be 
determined by the nature of the event that led to the cancellation. This may 
be a specific date, for example if the event giving rise to the cancellation 
was a material change in tax law (although the MAP APA may still provide 
for there to be a period of transition between the date of change in the law 
and the cancellation date). In other cases, the cancellation will be effective 
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for a particular tax year or accounting period, for example where there was a 
material change in one of the critical assumptions which could not be 
ascribed to a particular date in that tax year or accounting period. The MAP 
APA will no longer have any further force on the affected taxpayer(s) and 
the other tax administration from the date of cancellation. 


81. The tax administration may waive cancellation if the taxpayer can 
show reasonable cause, to the satisfaction of the tax administration, and if 
the taxpayer agrees to make any adjustment proposed by the tax 
administration to correct the misrepresentation, mistake, omission or non-
compliance, or take into account the changes in critical assumptions, tax law 
or treaty provision relevant to the APA. Such action may give rise to the 
revision of the MAP APA (see below). 


82. The tax administration proposing the cancellation should inform 
and consult with the affected taxpayer(s) and the other tax administration(s) 
in a timely manner. This consultation should include an explanation of the 
reasons for proposing that the APA be cancelled. The taxpayer should be 
given an opportunity to respond before any final decision is taken. 


E.3.3 Revising a MAP APA 
83. The validity of the transfer pricing methodology is dependent on 
the critical assumptions continuing to apply for the duration of the MAP 
APA. The MAP APA and any domestic confirmation or agreement should 
therefore require the taxpayer to notify the affected tax administrations of 
any changes. If, after evaluation by the tax administrations, it is established 
that there has been a material change in conditions noted in a critical 
assumption, the MAP APA may be revised to reflect the change. As 
discussed above, the MAP APA may also contain assumptions, which 
although falling short of being critical to the validity of the MAP APA, 
nevertheless warrant a review by the affected parties. One result of such a 
review may again be a revision of the MAP APA. However, in many cases 
the terms and conditions of the MAP APA may be sufficiently flexible to 
account for the effects of such changes without the need for revision. 


84. The taxpayer’s notification to the tax administrations that such a 
change has taken place should be filed as soon as practicable after the 
change occurs, or the taxpayer becomes aware of the change, and in any 
event no later than the date for filing, if required, the annual report for that 
year or accounting period. Early notification is encouraged in order to give 
the affected parties more time to try to reach agreement on revising the 
MAP APA, thereby reducing the likelihood of cancellation. 


85. The revised MAP APA should state the date from which the 
revision is effective and also the date on which the original MAP APA is no 
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longer effective. If the date of the change can be precisely identified, then 
normally the revision should take effect from that date but if a precise date 
cannot be identified, then normally the MAP APA would be revised with 
effect from the first day of the accounting period following the one in which 
the change took place. If the tax administrations and the taxpayer cannot 
agree on the need for a revised MAP APA or how to revise the MAP APA, 
the MAP APA will be cancelled and will no longer have any further force 
and effect on the participating taxpayers and tax administrations. The 
determination of the effective date of the cancellation of the MAP APA will 
normally follow the same principles as applied to determine the date of 
revision. 


E.4 Renewing a MAP APA 


86. A request to renew a MAP APA should be made at the time 
prescribed by the participating tax administrations, bearing in mind the need 
for sufficient lead time for the taxpayer(s) and tax administrations to review 
and evaluate the renewal request and to reach agreement. It may be helpful 
to commence the renewal process well before the existing MAP APA has 
expired. 


87. The format, processing, and evaluation of the renewal application 
would usually be similar to those for an initial MAP APA application. 
However, the necessary level of detail may be reduced with the agreement 
of the participating tax administrations, particularly if there have not been 
material changes in the facts and circumstances of the case. Renewal of a 
MAP APA is not automatic and depends on the consent of all parties 
concerned and on the taxpayer demonstrating, among other things, 
compliance with the terms and conditions of the existing MAP APA. The 
methodology and terms and conditions of the renewed MAP APA may, of 
course, differ from those of the previous MAP APA. 
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Annex I to Chapter V 
 


Transfer Pricing Documentation – Master file 


The following information should be included in the master file: 


Organisational structure 


• Chart illustrating the MNE’s legal and ownership structure and 
geographical location of operating entities. 


Description of MNE’s business(es) 


• General written description of the MNE’s business including: 


− Important drivers of business profit; 


− A description of the supply chain for the group’s five largest 
products and/or service offerings by turnover plus any other 
products and/or services amounting to more than 5% of group 
turnover. The required description could take the form of a chart or 
a diagram; 


− A list and brief description of important service arrangements 
between members of the MNE group, other than research and 
development (R&D) services, including a description of the 
capabilities of the principal locations providing important services 
and transfer pricing policies for allocating services costs and 
determining prices to be paid for intra-group services; 


− A description of the main geographic markets for the group’s 
products and services that are referred to in the second bullet point 
above; 
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− A brief written functional analysis describing the principal 
contributions to value creation by individual entities within the 
group, i.e. key functions performed, important risks assumed, and 
important assets used; 


− A description of important business restructuring transactions, 
acquisitions and divestitures occurring during the fiscal year. 


MNE’s intangibles (as defined in Chapter VI of these Guidelines) 


• A general description of the MNE’s overall strategy for the 
development, ownership and exploitation of intangibles, including 
location of principal R&D facilities and location of R&D management. 


• A list of intangibles or groups of intangibles of the MNE group that are 
important for transfer pricing purposes and which entities legally own 
them. 


• A list of important agreements among identified associated enterprises 
related to intangibles, including cost contribution arrangements, 
principal research service agreements and licence agreements. 


• A general description of the group’s transfer pricing policies related to 
R&D and intangibles. 


• A general description of any important transfers of interests in 
intangibles among associated enterprises during the fiscal year 
concerned, including the entities, countries, and compensation involved. 


MNE’s intercompany financial activities 


• A general description of how the group is financed, including important 
financing arrangements with unrelated lenders. 


• The identification of any members of the MNE group that provide a 
central financing function for the group, including the country under 
whose laws the entity is organised and the place of effective 
management of such entities. 


• A general description of the MNE’s general transfer pricing policies 
related to financing arrangements between associated enterprises. 
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MNE’s financial and tax positions 


• The MNE’s annual consolidated financial statement for the fiscal year 
concerned if otherwise prepared for financial reporting, regulatory, 
internal management, tax or other purposes. 


• A list and brief description of the MNE group’s existing unilateral 
advance pricing agreements (APAs) and other tax rulings relating to the 
allocation of income among countries. 
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Annex II to Chapter V 
 


Transfer Pricing Documentation – Local file 


The following information should be included in the local file: 


Local entity 


• A description of the management structure of the local entity, a local 
organisation chart, and a description of the individuals to whom local 
management reports and the country(ies) in which such individuals 
maintain their principal offices. 


• A detailed description of the business and business strategy pursued by 
the local entity including an indication whether the local entity has been 
involved in or affected by business restructurings or intangibles transfers 
in the present or immediately past year and an explanation of those 
aspects of such transactions affecting the local entity. 


• Key competitors. 


Controlled transactions 


For each material category of controlled transactions in which the entity 
is involved, provide the following information: 


• A description of the material controlled transactions (e.g. procurement 
of manufacturing services, purchase of goods, provision of services, 
loans, financial and performance guarantees, licences of intangibles, 
etc.) and the context in which such transactions take place. 


• The amount of intra-group payments and receipts for each category of 
controlled transactions involving the local entity (i.e. payments and 
receipts for products, services, royalties, interest, etc.) broken down by 
tax jurisdiction of the foreign payor or recipient. 
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• An identification of associated enterprises involved in each category of 
controlled transactions, and the relationship amongst them. 


• Copies of all material intercompany agreements concluded by the local 
entity. 


• A detailed comparability and functional analysis of the taxpayer and 
relevant associated enterprises with respect to each documented 
category of controlled transactions, including any changes compared to 
prior years.1 


• An indication of the most appropriate transfer pricing method with 
regard to the category of transaction and the reasons for selecting that 
method. 


• An indication of which associated enterprise is selected as the tested 
party, if applicable, and an explanation of the reasons for this selection. 


• A summary of the important assumptions made in applying the transfer 
pricing methodology. 


• If relevant, an explanation of the reasons for performing a multi-year 
analysis. 


• A list and description of selected comparable uncontrolled transactions 
(internal or external), if any, and information on relevant financial 
indicators for independent enterprises relied on in the transfer pricing 
analysis, including a description of the comparable search methodology 
and the source of such information. 


• A description of any comparability adjustments performed, and an 
indication of whether adjustments have been made to the results of the 
tested party, the comparable uncontrolled transactions, or both. 


• A description of the reasons for concluding that relevant transactions 
were priced on an arm’s length basis based on the application of the 
selected transfer pricing method. 


                                                        
1  To the extent this functional analysis duplicates information in the master 


file, a cross-reference to the master file is sufficient. 
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• A summary of financial information used in applying the transfer 
pricing methodology. 


• A copy of existing unilateral and bilateral/multilateral APAs and other 
tax rulings to which the local tax jurisdiction is not a party and which 
are related to controlled transactions described above. 


Financial information 


• Annual local entity financial accounts for the fiscal year concerned. If 
audited statements exist they should be supplied and if not, existing 
unaudited statements should be supplied. 


• Information and allocation schedules showing how the financial data 
used in applying the transfer pricing method may be tied to the annual 
financial statements. 


• Summary schedules of relevant financial data for comparables used in 
the analysis and the sources from which that data was obtained. 
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B.   Template for the Country-by-Country Report – General 
instructions 


Purpose 


This Annex III to Chapter V of these Guidelines contains a template for 
reporting a multinational enterprise’s (MNE) group allocation of income, 
taxes and business activities on a tax jurisdiction-by-tax jurisdiction basis. 
These instructions form an integral part of the model template for the 
Country-by-Country Report. 


Definitions 


Reporting MNE 
A Reporting MNE is the ultimate parent entity of an MNE group. 


Constituent Entity 
For purposes of completing Annex III, a Constituent Entity of the MNE 


group is (i) any separate business unit of an MNE group that is included in 
the Consolidated Financial Statements of the MNE group for financial 
reporting purposes, or would be so included if equity interests in such 
business unit of the MNE group were traded on a public securities exchange; 
(ii) any such business unit that is excluded from the MNE group’s 
Consolidated Financial Statements solely on size or materiality grounds; and 
(iii) any permanent establishment of any separate business unit of the MNE 
group included in (i) or (ii) above provided the business unit prepares a 
separate financial statement for such permanent establishment for financial 
reporting, regulatory, tax reporting, or internal management control 
purposes. 


Treatment of Branches and Permanent Establishments 
The permanent establishment data should be reported by reference to the 


tax jurisdiction in which it is situated and not by reference to the tax 
jurisdiction of residence of the business unit of which the permanent 
establishment is a part. Residence tax jurisdiction reporting for the business 
unit of which the permanent establishment is a part should exclude financial 
data related to the permanent establishment. 
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Consolidated Financial Statements 
The Consolidated Financial Statements are the financial statements of an 


MNE group in which the assets, liabilities, income, expenses and cash flows 
of the ultimate parent entity and the Constituent Entities are presented as 
those of a single economic entity. 


Period covered by the annual template 
The template should cover the fiscal year of the Reporting MNE. For 


Constituent Entities, at the discretion of the Reporting MNE, the template 
should reflect on a consistent basis either (i) information for the fiscal year 
of the relevant Constituent Entities ending on the same date as the fiscal 
year of the Reporting MNE, or ending within the 12 month period preceding 
such date, or (ii) information for all the relevant Constituent Entities 
reported for the fiscal year of the Reporting MNE. 


Source of data 
The Reporting MNE should consistently use the same sources of data 


from year to year in completing the template. The Reporting MNE may 
choose to use data from its consolidation reporting packages, from separate 
entity statutory financial statements, regulatory financial statements, or 
internal management accounts. It is not necessary to reconcile the revenue, 
profit and tax reporting in the template to the consolidated financial 
statements. If statutory financial statements are used as the basis for 
reporting, all amounts should be translated to the stated functional currency 
of the Reporting MNE at the average exchange rate for the year stated in the 
Additional Information section of the template. Adjustments need not be 
made, however, for differences in accounting principles applied from tax 
jurisdiction to tax jurisdiction. 


The Reporting MNE should provide a brief description of the sources of 
data used in preparing the template in the Additional Information section of 
the template. If a change is made in the source of data used from year to 
year, the Reporting MNE should explain the reasons for the change and its 
consequences in the Additional Information section of the template. 
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C.   Template for the Country-by-Country Report – Specific 
instructions 


Overview of allocation of income, taxes and business activities by tax 
jurisdiction (Table 1) 


Tax Jurisdiction 
In the first column of the template, the Reporting MNE should list all of 


the tax jurisdictions in which Constituent Entities of the MNE group are 
resident for tax purposes. A tax jurisdiction is defined as a State as well as a 
non-State jurisdiction which has fiscal autonomy. A separate line should be 
included for all Constituent Entities in the MNE group deemed by the 
Reporting MNE not to be resident in any tax jurisdiction for tax purposes. 
Where a Constituent Entity is resident in more than one tax jurisdiction, the 
applicable tax treaty tie breaker should be applied to determine the tax 
jurisdiction of residence. Where no applicable tax treaty exists, the 
Constituent Entity should be reported in the tax jurisdiction of the 
Constituent Entity’s place of effective management. The place of effective 
management should be determined in accordance with the provisions of 
Article 4 of the OECD Model Tax Convention and its accompanying 
Commentary. 


Revenues 
In the three columns of the template under the heading Revenues, the 


Reporting MNE should report the following information: (i) the sum of 
revenues of all the Constituent Entities of the MNE group in the relevant tax 
jurisdiction generated from transactions with associated enterprises; (ii) the 
sum of revenues of all the Constituent Entities of the MNE group in the 
relevant tax jurisdiction generated from transactions with independent 
parties; and (iii) the total of (i) and (ii). Revenues should include revenues 
from sales of inventory and properties, services, royalties, interest, 
premiums and any other amounts. Revenues should exclude payments 
received from other Constituent Entities that are treated as dividends in the 
payor’s tax jurisdiction. 


Profit (Loss) before Income Tax 
In the fifth column of the template, the Reporting MNE should report 


the sum of the profit (loss) before income tax for all the Constituent Entities 
resident for tax purposes in the relevant tax jurisdiction. The profit (loss) 
before income tax should include all extraordinary income and expense 
items. 
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Income Tax Paid (on Cash Basis) 
In the sixth column of the template, the Reporting MNE should report 


the total amount of income tax actually paid during the relevant fiscal year 
by all the Constituent Entities resident for tax purposes in the relevant tax 
jurisdiction. Taxes paid should include cash taxes paid by the Constituent 
Entity to the residence tax jurisdiction and to all other tax jurisdictions. 
Taxes paid should include withholding taxes paid by other entities 
(associated enterprises and independent enterprises) with respect to 
payments to the Constituent Entity. Thus, if company A resident in tax 
jurisdiction A earns interest in tax jurisdiction B, the tax withheld in tax 
jurisdiction B should be reported by company A. 


Income Tax Accrued (Current Year) 
In the seventh column of the template, the Reporting MNE should report 


the sum of the accrued current tax expense recorded on taxable profits or 
losses of the year of reporting of all the Constituent Entities resident for tax 
purposes in the relevant tax jurisdiction. The current tax expense should 
reflect only operations in the current year and should not include deferred 
taxes or provisions for uncertain tax liabilities. 


Stated Capital 
In the eighth column of the template, the Reporting MNE should report 


the sum of the stated capital of all the Constituent Entities resident for tax 
purposes in the relevant tax jurisdiction. With regard to permanent 
establishments, the stated capital should be reported by the legal entity of 
which it is a permanent establishment unless there is a defined capital 
requirement in the permanent establishment tax jurisdiction for regulatory 
purposes. 


Accumulated Earnings 
In the ninth column of the template, the Reporting MNE should report 


the sum of the total accumulated earnings of all the Constituent Entities 
resident for tax purposes in the relevant tax jurisdiction as of the end of the 
year. With regard to permanent establishments, accumulated earnings should 
be reported by the legal entity of which it is a permanent establishment. 


Number of Employees 
In the tenth column of the template, the Reporting MNE should report 


the total number of employees on a full-time equivalent (FTE) basis of all 
the Constituent Entities resident for tax purposes in the relevant tax 
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jurisdiction. The number of employees may be reported as of the year-end, 
on the basis of average employment levels for the year, or on any other basis 
consistently applied across tax jurisdictions and from year to year. For this 
purpose, independent contractors participating in the ordinary operating 
activities of the Constituent Entity may be reported as employees. 
Reasonable rounding or approximation of the number of employees is 
permissible, providing that such rounding or approximation does not 
materially distort the relative distribution of employees across the various 
tax jurisdictions. Consistent approaches should be applied from year to year 
and across entities. 


Tangible Assets other than Cash and Cash Equivalents 
In the eleventh column of the template, the Reporting MNE should 


report the sum of the net book values of tangible assets of all the Constituent 
Entities resident for tax purposes in the relevant tax jurisdiction. With regard 
to permanent establishments, assets should be reported by reference to the 
tax jurisdiction in which the permanent establishment is situated. Tangible 
assets for this purpose do not include cash or cash equivalents, intangibles, 
or financial assets. 


List of all the Constituent Entities of the MNE group included in each 
aggregation per tax jurisdiction (Table 2) 


Constituent Entities Resident in the Tax Jurisdiction 
The Reporting MNE should list, on a tax jurisdiction-by-tax jurisdiction 


basis and by legal entity name, all the Constituent Entities of the MNE 
group which are resident for tax purposes in the relevant tax jurisdiction. As 
stated above with regard to permanent establishments, however, the 
permanent establishment should be listed by reference to the tax jurisdiction 
in which it is situated. The legal entity of which it is a permanent 
establishment should be noted (e.g. XYZ Corp – Tax Jurisdiction A 
permanent establishment). 


Tax Jurisdiction of Organisation or Incorporation if Different from 
Tax Jurisdiction of Residence 


The Reporting MNE should report the name of the tax jurisdiction under 
whose laws the Constituent Entity of the MNE is organised or incorporated 
if it is different from the tax jurisdiction of residence. 
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Main Business Activity(ies) 
The Reporting MNE should determine the nature of the main business 


activity(ies) carried out by the Constituent Entity in the relevant tax 
jurisdiction, by ticking one or more of the appropriate boxes. 


Business Activities 


Research and Development 


Holding or Managing Intellectual Property 


Purchasing or Procurement 


Manufacturing or Production 


Sales, Marketing or Distribution 


Administrative, Management or Support Services 


Provision of Services to Unrelated Parties 


Internal Group Finance 


Regulated Financial Services 


Insurance 


Holding Shares or Other Equity Instruments 


Dormant  


Other1 


                                                        
1  Please specify the nature of the activity of the Constituent Entity in the 


additional Information" section. 
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Annex IV to Chapter V 
 


Country-by-Country Reporting Implementation Package 


Introduction 


In order to facilitate a consistent and swift implementation of the 
Country-by-Country Reporting developed under Action 13 of the Base 
Erosion and Profit Shifting Action Plan (BEPS Action Plan, OECD, 2013), a 
Country-by-Country Reporting Implementation Package has been agreed by 
countries participating in the OECD/G20 BEPS Project. This 
implementation package consists of (i) model legislation which could be 
used by countries to require the ultimate parent entity of an MNE group to 
file the Country-by-Country Report in its jurisdiction of residence including 
backup filing requirements and (ii) three model Competent Authority 
Agreements that are to be used to facilitate implementation of the exchange 
of Country-by-Country Reports, respectively based on the 1) Convention on 
Mutual Administrative Assistance in Tax Matters, 2) bilateral tax 
conventions and 3) Tax Information Exchange Agreements (TIEAs). It is 
recognised that developing countries may require support for the effective 
implementation of Country-by-Country Reporting. 


Model legislation 
The model legislation contained in the Country-by-Country Reporting 


Implementation Package takes into account neither the constitutional law 
and legal system, nor the structure and wording of the tax legislation of any 
particular jurisdiction. Jurisdictions will be able to adapt this model 
legislation to their own legal systems, where changes to current legislation 
are required. 


Competent Authority Agreements 
The Convention on Mutual Administrative Assistance in Tax Matters 


(the “Convention’), by virtue of its Article 6, requires the Competent 
Authorities of the Parties to the Convention to mutually agree on the scope 
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of the automatic exchange of information and the procedure to be complied 
with. In the context of the Common Reporting Standard, this requirement 
has been translated into a Multilateral Competent Authority Agreement, 
which defines the scope, timing, procedures and safeguards according to 
which the automatic exchange should take place. 


As the implementation of the automatic exchange of information by 
means of a Multilateral Competent Authority Agreement in the context of 
the Common Reporting Standard has proven both time- and resource-
efficient, the same approach could be used for the purpose of putting the 
automatic exchange of information in relation to Country-by-Country 
Reports in place. Therefore, the Multilateral Competent Authority 
Agreement on the Exchange of Country-by-Country Reports (the “CbC 
MCAA”) has been developed, based on the Convention and inspired by the 
Multilateral Competent Authority Agreement concluded in the context of 
the implementation of the Common Reporting Standard. In addition, two 
further model competent authority agreements have been developed for 
exchanges of Country-by-Country Reports, one for exchanges under Double 
Tax Conventions and one for exchanges under Tax Information Exchange 
Agreements. 


In line with paragraph 5 of Chapter V of these Guidelines, one of the 
three objectives of transfer pricing documentation is to provide tax 
administrations with the information necessary to conduct an informed 
transfer pricing risk assessment, while paragraph 10 of Chapter V of these 
Guidelines states that effective risk identification and assessment constitute 
an essential early stage in the process of selecting appropriate cases for 
transfer pricing audit. The Country-by-Country Reports exchanged on the 
basis of the model competent authority agreements contained in the present 
Country-by-Country Reporting Implementation Package, represent one of 
the three tiers of the transfer pricing documentation and will, in accordance 
with paragraphs 16, 17 and 25 of Chapter V of these Guidelines, provide tax 
administrations with relevant and reliable information to perform an 
efficient and robust transfer pricing risk assessment analysis. Against that 
background, the model competent authority agreements aim to provide the 
framework to make the information contained in the Country-by-Country 
Report available to concerned tax authorities, such information being 
foreseeably relevant for the administration and enforcement of their tax laws 
through the automatic exchange of information. 


The purpose of the CbC MCAA is to set forth rules and procedures as 
may be necessary for Competent Authorities of jurisdictions implementing 
BEPS Action 13 to automatically exchange Country-by-Country Reports 
prepared by the Reporting Entity of an MNE Group and filed on an annual 
basis with the tax authorities of the jurisdiction of tax residence of that entity 
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with the tax authorities of all jurisdictions in which the MNE Group 
operates. 


For most provisions, the wording is substantially the same as the text of 
the Multilateral Competent Authority Agreement for the purpose of 
exchanges under the Common Reporting Standard. Where appropriate, the 
wording has been complemented or amended to reflect the Guidance on 
Country-by-Country Reporting set out in Chapter V of these Guidelines. 


As a next step, it is intended that an XML Schema and a related User 
Guide will be developed with a view to accommodating the electronic 
exchange of Country-by-Country Reports. 
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Model legislation related to Country-by-Country Reporting 


Article 1 
Definitions 


For purposes of this [title of the law] the following terms have the 
following meanings: 


1. The term “Group” means a collection of enterprises related 
through ownership or control such that it is either required to prepare 
Consolidated Financial Statements for financial reporting purposes under 
applicable accounting principles or would be so required if equity interests 
in any of the enterprises were traded on a public securities exchange. 


2. The term “MNE Group” means any Group that (i) includes two or 
more enterprises the tax residence for which is in different jurisdictions, or 
includes an enterprise that is resident for tax purposes in one jurisdiction and 
is subject to tax with respect to the business carried out through a permanent 
establishment in another jurisdiction, and (ii) is not an Excluded MNE 
Group. 


3. The term “Excluded MNE Group” means, with respect to any 
Fiscal Year of the Group, a Group having total consolidated group revenue 
of less than [750 million Euro]/[insert an amount in local currency 
approximately equivalent to 750 million Euro as of January 2015] during the 
Fiscal Year immediately preceding the Reporting Fiscal Year as reflected in 
its Consolidated Financial Statements for such preceding Fiscal Year. 


4. The term “Constituent Entity” means (i) any separate business 
unit of an MNE Group that is included in the Consolidated Financial 
Statements of the MNE Group for financial reporting purposes, or would be 
so included if equity interests in such business unit of an MNE Group were 
traded on a public securities exchange; (ii) any such business unit that is 
excluded from the MNE Group’s Consolidated Financial Statements solely 
on size or materiality grounds; and (iii) any permanent establishment of any 
separate business unit of the MNE Group included in (i) or (ii) above 
provided the business unit prepares a separate financial statement for such 
permanent establishment for financial reporting, regulatory, tax reporting, or 
internal management control purposes. 
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5. The term “Reporting Entity” means the Constituent Entity that is 
required to file a country-by-report conforming to the requirements in 
Article 4 in its jurisdiction of tax residence on behalf of the MNE Group. 
The Reporting Entity may be the Ultimate Parent Entity, the Surrogate 
Parent Entity, or any entity described in paragraph 2 of Article 2. 


6. The term “Ultimate Parent Entity” means a Constituent Entity of 
an MNE Group that meets the following criteria: 


i. it owns directly or indirectly a sufficient interest in one or more other 
Constituent Entities of such MNE Group such that it is required to 
prepare Consolidated Financial Statements under accounting 
principles generally applied in its jurisdiction of tax residence, or 
would be so required if its equity interests were traded on a public 
securities exchange in its jurisdiction of tax residence; and 


ii. there is no other Constituent Entity of such MNE Group that owns 
directly or indirectly an interest described in subsection (i) above in 
the first mentioned Constituent Entity. 


7. The term “Surrogate Parent Entity” means one Constituent Entity 
of the MNE Group that has been appointed by such MNE Group, as a sole 
substitute for the Ultimate Parent Entity, to file the Country-by-Country 
Report in that Constituent Entity’s jurisdiction of tax residence, on behalf of 
such MNE Group, when one or more of the conditions set out in 
subsection (ii) of paragraph 2 of Article 2 applies. 


8. The term “Fiscal Year” means an annual accounting period with 
respect to which the Ultimate Parent Entity of the MNE Group prepares its 
financial statements. 


9. The term “Reporting Fiscal Year” means that Fiscal Year the 
financial and operational results of which are reflected in the Country-by-
Country Report defined in Article 4. 


10. The term “Qualifying Competent Authority Agreement” means an 
agreement (i) that is between authorised representatives of those 
jurisdictions that are parties to an International Agreement and (ii) that 
requires the automatic exchange of Country-by-Country Reports between 
the party jurisdictions. 


11. The term “International Agreement” shall mean the Multilateral 
Convention for Mutual Administrative Assistance in Tax Matters, any 
bilateral or multilateral Tax Convention, or any Tax Information Exchange 
Agreement to which [Country] is a party, and that by its terms provides legal 
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authority for the exchange of tax information between jurisdictions, 
including automatic exchange of such information. 


12. The term “Consolidated Financial Statements” means the financial 
statements of an MNE Group in which the assets, liabilities, income, 
expenses and cash flows of the Ultimate Parent Entity and the Constituent 
Entities are presented as those of a single economic entity. 


13. The term “Systemic Failure” with respect to a jurisdiction means 
that a jurisdiction has a Qualifying Competent Authority Agreement in 
effect with [Country], but has suspended automatic exchange (for reasons 
other than those that are in accordance with the terms of that Agreement) or 
otherwise persistently failed to automatically provide to [Country] Country-
by-Country Reports in its possession of MNE Groups that have Constituent 
Entities in [Country]. 


Article 2 
Filing Obligation 


1. Each Ultimate Parent Entity of an MNE Group that is resident for 
tax purposes in [Country] shall file a Country-by-Country Report 
conforming to the requirements of Article 4 with the [Country Tax 
Administration] with respect to its Reporting Fiscal Year on or before the 
date specified in Article 5. 


2. A Constituent Entity which is not the Ultimate Parent Entity of an 
MNE Group shall file a Country-by-Country Report conforming to the 
requirements of Article 4 with the [Country Tax Administration] with 
respect to the Reporting Fiscal Year of an MNE Group of which it is a 
Constituent Entity, on or before the date specified in Article 5, if the 
following criteria are satisfied: 


i. the entity is resident for tax purposes in [Country]; and 


ii. one of the following conditions applies: 


a) the Ultimate Parent Entity of the MNE Group is not obligated 
to file a Country-by-Country Report in its jurisdiction of tax 
residence; or, 


b) the jurisdiction in which the Ultimate Parent Entity is resident 
for tax purposes has a current International Agreement to which 
[Country] is a party but does not have a Qualifying Competent 
Authority Agreement in effect to which [Country] is a party by 
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the time specified in Article 5 for filing the Country-by-
Country Report for the Reporting Fiscal Year; or, 


c) there has been a Systemic Failure of the jurisdiction of tax 
residence of the Ultimate Parent Entity that has been notified 
by the [Country Tax Administration] to the Constituent Entity 
resident for tax purposes in [Country]. 


Where there are more than one Constituent Entities of the same MNE Group 
that are resident for tax purposes in [Country] and one or more of the 
conditions set out in subsection (ii) above apply, the MNE Group may 
designate one of such Constituent Entities to file the Country-by-Country 
Report conforming to the requirements of Article 4 with [Country Tax 
Administration] with respect to any Reporting Fiscal Year on or before the 
date specified in Article 5 and to notify the [Country Tax Administration] 
that the filing is intended to satisfy the filing requirement of all the 
Constituent Entities of such MNE Group that are resident for tax purposes in 
[Country]. 


15. Notwithstanding the provisions of paragraph 2 of this Article 2, 
when one or more of the conditions set out in subsection (ii) of paragraph 2 
of Article 2 apply, an entity described in paragraph 2 of this Article 2 shall 
not be required to file a Country-by-Country Report with [Country Tax 
Administration] with respect to any Reporting Fiscal Year if the MNE 
Group of which it is a Constituent Entity has made available a Country-by-
Country Report conforming to the requirements of Article 4 with respect to 
such Fiscal Year through a Surrogate Parent Entity that files that Country-
by-Country Report with the tax authority of its jurisdiction of tax residence 
on or before the date specified in Article 5 and that satisfies the following 
conditions: 


a) the jurisdiction of tax residence of the Surrogate Parent Entity 
requires filing of Country-by-Country Reports conforming to the 
requirements of Article 4; 


b) the jurisdiction of tax residence of the Surrogate Parent Entity has a 
Qualifying Competent Authority Agreement in effect to which 
[Country] is a party by the time specified in Article 5 for filing the 
Country-by-Country Report for the Reporting Fiscal Year; 


c) the jurisdiction of tax residence of the Surrogate Parent Entity has 
not notified the [Country Tax Administration] of a Systemic Failure; 
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d) the jurisdiction of tax residence of the Surrogate Parent Entity has 
been notified in accordance with paragraph 1 of Article 3 by the 
Constituent Entity resident for tax purposes in its jurisdiction that it 
is the Surrogate Parent Entity; and 


e) a notification has been provided to [Country Tax Administration] in 
accordance with paragraph 2 of Article 3. 


Article 3 
Notification 


1. Any Constituent Entity of an MNE Group that is resident for tax 
purposes in [Country] shall notify the [Country Tax Administration] 
whether it is the Ultimate Parent Entity or the Surrogate Parent Entity, no 
later than [the last day of the Reporting Fiscal Year of such MNE Group]. 


2. Where a Constituent Entity of an MNE Group that is resident for 
tax purposes in [Country] is not the Ultimate Parent Entity nor the Surrogate 
Parent Entity, it shall notify the [Country Tax Administration] of the identity 
and tax residence of the Reporting Entity, no later than [the last day of the 
Reporting Fiscal Year of such MNE Group]. 


Article 4 
Country-by-Country Report 


1. For purposes of this [title of the law], a Country-by-Country 
Report with respect to an MNE Group is a report containing: 


i. Aggregate information relating to the amount of revenue, profit (loss) 
before income tax, income tax paid, income tax accrued, stated capital, 
accumulated earnings, number of employees, and tangible assets other 
than cash or cash equivalents with regard to each jurisdiction in which 
the MNE Group operates; 


ii. An identification of each Constituent Entity of the MNE Group setting 
out the jurisdiction of tax residence of such Constituent Entity, and 
where different from such jurisdiction of tax residence, the jurisdiction 
under the laws of which such Constituent Entity is organised, and the 
nature of the main business activity or activities of such Constituent 
Entity. 


2. The Country-by-Country Report shall be filed in a form identical 
to and applying the definitions and instructions contained in the standard 
template set out at [Annex III of Chapter V of the OECD Transfer Pricing 
Guidelines as the same may be modified from time to time] / [Annex III of 
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the Report Transfer Pricing Documentation and Country-by-Country 
Reporting on Action 13 of the OECD/G20 Action Plan on Base Erosion and 
Profit Shifting] / [the Appendix to this law]. 


Article 5 
Time for filing 


The Country-by-Country Report required by this [title of the law] shall 
be filed no later than 12 months after the last day of the Reporting Fiscal 
Year of the MNE Group. 


Article 6 
Use and Confidentiality of Country-by-Country Report Information 
1. The [Country Tax Administration] shall use the Country-by-
Country Report for purposes of assessing high-level transfer pricing risks 
and other base erosion and profit shifting related risks in [Country], 
including assessing the risk of non-compliance by members of the MNE 
Group with applicable transfer pricing rules, and where appropriate for 
economic and statistical analysis. Transfer pricing adjustments by the 
[Country Tax Administration] will not be based on the CbC Report. 


2. The [Country Tax Administration] shall preserve the 
confidentiality of the information contained in the Country-by-Country 
Report at least to the same extent that would apply if such information were 
provided to it under the provisions of the Multilateral Convention on Mutual 
Administrative Assistance in Tax Matters. 


Article 7 
Penalties 


This model legislation does not include provisions regarding penalties to be 
imposed in the event a Reporting Entity fails to comply with the reporting 
requirements for the Country-by-Country Report. It is assumed that 
jurisdictions would wish to extend their existing transfer pricing documentation 
penalty regime to the requirements to file the Country-by-Country Report. 


 


Article 8 
Effective Date 


This [title of the law] is effective for Reporting Fiscal Years of MNE 
Groups beginning on or after [1 January 2016]. 
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Multilateral Competent Authority Agreement 
on the Exchange of Country-by-Country Reports 


Whereas, the jurisdictions of the signatories to the Multilateral 
Competent Authority Agreement on the Exchange of Country-by-Country 
Reports (the “Agreement”) are Parties of, or territories covered by, the 
Convention on Mutual Administrative Assistance in Tax Matters or the 
Convention on Mutual Administrative Assistance in Tax Matters as 
amended by the Protocol (the “Convention”) or have signed or expressed 
their intention to sign the Convention and acknowledge that the Convention 
must be in force and in effect in relation to them before the automatic 
exchange of country-by-country (CbC) reports takes place; 


Whereas, a country that has signed or expressed its intention to sign the 
Convention will only become a Jurisdiction as defined in Section 1 of this 
Agreement once it has become a Party to the Convention; 


Whereas, the jurisdictions desire to increase international tax 
transparency and improve access of their respective tax authorities to 
information regarding the global allocation of the income, the taxes paid, 
and certain indicators of the location of economic activity among tax 
jurisdictions in which Multinational Enterprise (MNE) Groups operate 
through the automatic exchange of annual CbC Reports, with a view to 
assessing high-level transfer pricing risks and other base erosion and profit 
shifting related risks, as well as for economic and statistical analysis, where 
appropriate; 


Whereas, the laws of the respective Jurisdictions require or are expected 
to require the Reporting Entity of an MNE Group to annually file a CbC 
Report; 


Whereas, the CbC Report is intended to be part of a three-tiered 
structure, along with a global master file and a local file, which together 
represent a standardised approach to transfer pricing documentation which 
will provide tax administrations with relevant and reliable information to 
perform an efficient and robust transfer pricing risk assessment analysis; 


Whereas, Chapter III of the Convention authorises the exchange of 
information for tax purposes, including the exchange of information on an 
automatic basis, and allows the competent authorities of the Jurisdictions to 
agree on the scope and modalities of such automatic exchanges; 
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Whereas, Article 6 of the Convention provides that two or more Parties 
can mutually agree to exchange information automatically, albeit that the 
actual exchange of the information will take place on a bilateral basis 
between the Competent Authorities; 


Whereas, the Jurisdictions will have, or are expected to have, in place by 
the time the first exchange of CbC Reports takes place, (i) appropriate 
safeguards to ensure that the information received pursuant to this 
Agreement remains confidential and is used for the purposes of assessing 
high-level transfer pricing risks and other base erosion and profit shifting 
related risks, as well as for economic and statistical analysis, where 
appropriate, in accordance with Section 5 of this Agreement, (ii) the 
infrastructure for an effective exchange relationship (including established 
processes for ensuring timely, accurate, and confidential information 
exchanges, effective and reliable communications, and capabilities to 
promptly resolve questions and concerns about exchanges or requests for 
exchanges and to administer the provisions of Section 4 of this Agreement) 
and (iii) the necessary legislation to require Reporting Entities to file the 
CbC Report; 


Whereas, the Jurisdictions are committed to discuss with the aim of 
resolving cases of undesirable economic outcomes, including for individual 
businesses, in accordance with paragraph 2 of Article 24 of the Convention, 
as well as paragraph 1 of Section 6 of this Agreement; 


Whereas, mutual agreement procedures, for instance on the basis of a 
double tax convention concluded between the jurisdictions of the Competent 
Authorities, remain applicable in cases where the CbC Report has been 
exchanged on the basis of this Agreement; 


Whereas, the Competent Authorities of the jurisdictions intend to 
conclude this Agreement, without prejudice to national legislative 
procedures (if any), and subject to the confidentiality and other protections 
provided for in the Convention, including the provisions limiting the use of 
the information exchanged thereunder; 


Now, therefore, the Competent Authorities have agreed as follows: 
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SECTION 1 


Definitions 
1. For the purposes of this Agreement, the following terms have the 
following meanings: 


a) the term “Jurisdiction” means a country or a territory in respect of 
which the Convention is in force and is in effect, either through 
ratification, acceptance or approval in accordance with Article 28, or 
through territorial extension in accordance with Article 29, and 
which is a signatory to this Agreement; 


b) the term “Competent Authority” means, for each respective 
Jurisdiction, the persons and authorities listed in Annex B of the 
Convention; 


c) The term “Group” means a collection of enterprises related through 
ownership or control such that it is either required to prepare 
consolidated financial statements for financial reporting purposes 
under applicable accounting principles or would be so required if 
equity interests in any of the enterprises were traded on a public 
securities exchange; 


d) the term “Multinational Enterprise (MNE) Group” means any 
Group that (i) includes two or more enterprises the tax residence for 
which is in different jurisdictions, or includes an enterprise that is 
resident for tax purposes in one jurisdiction and is subject to tax with 
respect to the business carried out through a permanent establishment 
in another jurisdiction, and (ii) is not an Excluded MNE Group; 


e) the term “Excluded MNE Group” means a Group that is not 
required to file a CbC Report on the basis that the annual 
consolidated group revenue of the Group during the fiscal year 
immediately preceding the reporting fiscal year, as reflected in its 
consolidated financial statements for such preceding fiscal year, is 
below the threshold defined in domestic law by the Jurisdiction and 
being consistent with the 2015 Report, as may be amended following 
the 2020 review contemplated therein; 


f) the term “Constituent Entity” means (i) any separate business unit 
of an MNE Group that is included in the consolidated financial 
statements for financial reporting purposes, or would be so included 
if equity interests in such business unit of an MNE Group were 
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traded on a public securities exchange, (ii) any separate business unit 
that is excluded from the MNE Group’s consolidated financial 
statements solely on size or materiality grounds and (iii) any 
permanent establishment of any separate business unit of the MNE 
Group included in (i) or (ii) above provided the business unit 
prepares a separate financial statement for such permanent 
establishment for financial reporting, regulatory, tax reporting or 
internal management control purposes; 


g) the term “Reporting Entity” means the Constituent Entity that, by 
virtue of domestic law in its jurisdiction of tax residence, files the 
CbC Report in its capacity to do so on behalf of the MNE Group; 


h) the term “CbC Report” means the Country-by-Country Report to be 
filed annually by the Reporting Entity in accordance with the laws of 
its jurisdiction of tax residence and with the information required to 
be reported under such laws covering the items and reflecting the 
format set out in the 2015 Report, as may be amended following the 
2020 review contemplated therein; 


i) the term “2015 Report” means the consolidated report, entitled 
Transfer Pricing Documentation and Country-by-Country Reporting, 
on Action 13 of the OECD/G20 Action Plan on Base Erosion and 
Profit Shifting; 


j) the term “Co-ordinating Body” means the co-ordinating body of the 
Convention that, pursuant to paragraph 3 of Article 24 of the 
Convention, is composed of representatives of the competent 
authorities of the Parties to the Convention; 


k) the term “Co-ordinating Body Secretariat” means the OECD 
Secretariat that, pursuant to paragraph 3 of Article 24 of the 
Convention, provides support to the Co-ordinating Body; 


l) the term “Agreement in effect” means, in respect of any two 
Competent Authorities, that both Competent Authorities have 
indicated their intention to automatically exchange information with 
each other and have satisfied the other conditions set out in 
paragraph 2 of Section 8. A list of Competent Authorities between 
which this Agreement is in effect is to be published on the OECD 
website. 
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2. As regards the application of this Agreement at any time by a 
Competent Authority of a Jurisdiction, any term not otherwise defined in 
this Agreement will, unless the context otherwise requires or the Competent 
Authorities agree to a common meaning (as permitted by domestic law), 
have the meaning that it has at that time under the law of the Jurisdiction 
applying this Agreement, any meaning under the applicable tax laws of that 
Jurisdiction prevailing over a meaning given to the term under other laws of 
that Jurisdiction. 


SECTION 2 


Exchange of Information with Respect to MNE Groups 
1. Pursuant to the provisions of Articles 6, 21 and 22 of the 
Convention, each Competent Authority will annually exchange on an 
automatic basis the CbC Report received from each Reporting Entity that is 
resident for tax purposes in its jurisdiction with all such other Competent 
Authorities of Jurisdictions with respect to which it has this Agreement in 
effect, and in which, on the basis of the information in the CbC Report, one 
or more Constituent Entities of the MNE Group of the Reporting Entity are 
either resident for tax purposes, or are subject to tax with respect to the 
business carried out through a permanent establishment. 


2. Notwithstanding the previous paragraph, the Competent 
Authorities of the Jurisdictions that have indicated that they are to be listed 
as non-reciprocal jurisdictions on the basis of their notification pursuant to 
paragraph 1 b) of Section 8 will send CbC Reports pursuant to paragraph 1, 
but will not receive CbC Reports under this Agreement. Competent 
Authorities of Jurisdictions that are not listed as non-reciprocal Jurisdictions 
will both send and receive the information specified in paragraph 1. 
Competent Authorities will, however, not send such information to 
Competent Authorities of the Jurisdictions included in the aforementioned 
list of non-reciprocal Jurisdictions. 


SECTION 3 


Time and Manner of Exchange of Information 
1. For the purposes of the exchange of information in Section 2, the 
currency of the amounts contained in the CbC Report will be specified. 


2. With respect to paragraph 1 of Section 2, a CbC Report is first to 
be exchanged, with respect to the fiscal year of the MNE Group 
commencing on or after the date indicated by the Competent Authority in 
the notification pursuant to paragraph 1a) of Section 8, as soon as possible 
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and no later than 18 months after the last day of that fiscal year. 
Notwithstanding the foregoing, a CbC Report is only required to be 
exchanged, if both Competent Authorities have this Agreement in effect and 
their respective Jurisdictions have in effect legislation that requires the filing 
of CbC Reports with respect to the fiscal year to which the CbC Report 
relates and that is consistent with the scope of exchange provided for in 
Section 2. 


3. Subject to paragraph 2, the CbC Report is to be exchanged as soon 
as possible and no later than 15 months after the last day of the fiscal year of 
the MNE Group to which the CbC Report relates. 


4. The Competent Authorities will automatically exchange the CbC 
Reports through a common schema in Extensible Markup Language. 


5. The Competent Authorities will work towards and agree on one or 
more methods for electronic data transmission, including encryption 
standards, with a view to maximising standardisation and minimising 
complexities and costs and will notify the Co-ordinating Body Secretariat of 
such standardised transmission and encryption methods. 


SECTION 4 


Collaboration on Compliance and Enforcement 
A Competent Authority will notify the other Competent Authority when 


the first-mentioned Competent Authority has reason to believe, with respect 
to a Reporting Entity that is resident for tax purposes in the jurisdiction of 
the other Competent Authority, that an error may have led to incorrect or 
incomplete information reporting or that there is non-compliance of a 
Reporting Entity with respect to its obligation to file a CbC Report. The 
notified Competent Authority will take appropriate measures available under 
its domestic law to address the errors or non-compliance described in the 
notice. 


SECTION 5 


Confidentiality, Data Safeguards and Appropriate Use 
1. All information exchanged is subject to the confidentiality rules 
and other safeguards provided for in the Convention, including the 
provisions limiting the use of the information exchanged. 


2. In addition to the restrictions in paragraph 1, the use of the 
information will be further limited to the permissible uses described in this 
paragraph. In particular, information received by means of the CbC Report 
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will be used for assessing high-level transfer pricing, base erosion and profit 
shifting related risks, and, where appropriate, for economic and statistical 
analysis. The information will not be used as a substitute for a detailed 
transfer pricing analysis of individual transactions and prices based on a full 
functional analysis and a full comparability analysis. It is acknowledged that 
information in the CbC Report on its own does not constitute conclusive 
evidence that transfer prices are or are not appropriate and, consequently, 
transfer pricing adjustments will not be based on the CbC Report. 
Inappropriate adjustments in contravention of this paragraph made by local 
tax administrations will be conceded in any competent authority 
proceedings. Notwithstanding the above, there is no prohibition on using the 
CbC Report data as a basis for making further enquiries into the MNE 
Group’s transfer pricing arrangements or into other tax matters in the course 
of a tax audit and, as a result, appropriate adjustments to the taxable income 
of a Constituent Entity may be made. 


3. To the extent permitted under applicable law, a Competent 
Authority will notify the Co-ordinating Body Secretariat immediately of any 
cases of non-compliance with paragraphs 1 and 2 of this Section, including 
any remedial actions, as well as any measures taken in respect of non-
compliance with the above-mentioned paragraphs. The Co-ordinating Body 
Secretariat will notify all Competent Authorities with respect to which this 
is an Agreement in effect with the first-mentioned Competent Authority. 


SECTION 6 


Consultations 
1. In case an adjustment of the taxable income of a Constituent 
Entity, as a result of further enquiries based on the data in the CbC Report, 
leads to undesirable economic outcomes, including if such cases arise for a 
specific business, the Competent Authorities of the Jurisdictions in which 
the affected Constituent Entities are resident shall consult each other and 
discuss with the aim of resolving the case. 


2. If any difficulties in the implementation or interpretation of this 
Agreement arise, a Competent Authority may request consultations with one 
or more of the Competent Authorities to develop appropriate measures to 
ensure that this Agreement is fulfilled. In particular, a Competent Authority 
shall consult with the other Competent Authority, before the first-mentioned 
Competent Authority determines that there is a systemic failure to exchange 
CbC Reports with the other Competent Authority. Where the first mentioned 
Competent Authority makes such a determination it shall notify the Co-
ordinating Body Secretariat which, after having informed the other 
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Competent Authority concerned, will notify all Competent Authorities. To 
the extent permitted by applicable law, either Competent Authority may, and 
if it so wishes through the Co-ordinating Body Secretariat, involve other 
Competent Authorities that have this Agreement in effect with a view to 
finding an acceptable resolution to the issue. 


3. The Competent Authority that requested the consultations 
pursuant to paragraph 2 shall ensure, as appropriate, that the Co-ordinating 
Body Secretariat is notified of any conclusions that were reached and 
measures that were developed, including the absence of such conclusions or 
measures, and the Co-ordinating Body Secretariat will notify all Competent 
Authorities, even those that did not participate in the consultations, of any 
such conclusions or measures. Taxpayer-specific information, including 
information that would reveal the identity of the taxpayer involved, is not to 
be furnished. 


SECTION 7 


Amendments 
This Agreement may be amended by consensus by written agreement of 


all of the Competent Authorities that have the Agreement in effect. Unless 
otherwise agreed upon, such an amendment is effective on the first day of 
the month following the expiration of a period of one month after the date of 
the last signature of such written agreement. 


SECTION 8 


Term of Agreement 
1. A Competent Authority must provide, at the time of signature of 
this Agreement or as soon as possible thereafter, a notification to the Co-
ordinating Body Secretariat: 


a) that its Jurisdiction has the necessary laws in place to require 
Reporting Entities to file a CbC Report and that its Jurisdiction will 
require the filing of CbC Reports with respect to fiscal years of 
Reporting Entities commencing on or after the date set out in the 
notification; 


b) specifying whether the Jurisdiction is to be included in the list of 
non-reciprocal Jurisdictions; 


c) specifying one or more methods for electronic data transmission 
including encryption; 
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d) that it has in place the necessary legal framework and infrastructure 
to ensure the required confidentiality and data safeguards standards 
in accordance with Article 22 of the Convention and paragraph 1 and 
Section 5 of this Agreement, as well as the appropriate use of the 
information in the CbC Reports as described in paragraph 2 of 
Section 5 of this Agreement, and attaching the completed 
confidentiality and data safeguard questionnaire attached as Annex 
to this Agreement; and 


e) that includes (i) a list of the Jurisdictions of the Competent 
Authorities with respect to which it intends to have this Agreement 
in effect, following national legislative procedures for entry into 
force (if any) or (ii) a declaration by the Competent Authority that it 
intends to have this Agreement in effect with all other Competent 
Authorities that provide a notification under paragraph 1e) of 
Section 8. 


Competent Authorities must notify the Co-ordinating Body Secretariat, 
promptly, of any subsequent change to be made to any of the above-
mentioned content of the notification. 


2. This Agreement will come into effect between two Competent 
Authorities on the later of the following dates: (i) the date on which the 
second of the two Competent Authorities has provided notification to the 
Co-ordinating Body Secretariat under paragraph 1 that includes the other 
Competent Authority’s Jurisdiction pursuant to subparagraph 1e) and (ii) the 
date on which the Convention has entered into force and is in effect for both 
Jurisdictions. 


3. The Co-ordinating Body Secretariat will maintain a list that will 
be published on the OECD website of the Competent Authorities that have 
signed the Agreement and between which Competent Authorities this is an 
Agreement in effect. In addition, the Co-ordinating Body Secretariat will 
publish the information provided by Competent Authorities pursuant to 
subparagraphs 1a) and b) on the OECD website. 


4. The information provided pursuant to subparagraphs 1c) through 
e) will be made available to other signatories upon request in writing to the 
Co-ordinating Body Secretariat. 


5. A Competent Authority may temporarily suspend the exchange of 
information under this Agreement by giving notice in writing to another 
Competent Authority that it has determined that there is or has been 
significant non-compliance by the second-mentioned Competent Authority 
with this Agreement. Before making such a determination, the first-







538 – ANNEX IV TO CHAPTER V: COUNTRY-BY-COUNTRY REPORTING IMPLEMENTATION PACKAGE  
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


mentioned Competent Authority shall consult with the other Competent 
Authority. For the purposes of this paragraph, significant non-compliance 
means non-compliance with paragraphs 1 and 2 of Section 5 and 
paragraph 1 of Section 6 of this Agreement and/or the corresponding 
provisions of the Convention, as well as a failure by the Competent 
Authority to provide timely or adequate information as required under this 
Agreement. A suspension will have immediate effect and will last until the 
second-mentioned Competent Authority establishes in a manner acceptable 
to both Competent Authorities that there has been no significant non-
compliance or that the second-mentioned Competent Authority has adopted 
relevant measures that address the significant non-compliance. To the extent 
permitted by applicable law, either Competent Authority may, and if it so 
wishes through the Co-ordinating Body Secretariat, involve other 
Competent Authorities that have this Agreement in effect with a view to 
finding an acceptable resolution to the issue. 
6. A Competent Authority may terminate its participation in this 
Agreement, or with respect to a particular Competent Authority, by giving 
notice of termination in writing to the Co-ordinating Body Secretariat. Such 
termination will become effective on the first day of the month following the 
expiration of a period of 12 months after the date of the notice of 
termination. In the event of termination, all information previously received 
under this Agreement will remain confidential and subject to the terms of 
the Convention. 


SECTION 9 


Co-ordinating Body Secretariat 
Unless otherwise provided for in the Agreement, the Co-ordinating 


Body Secretariat will notify all Competent Authorities of any notifications 
that it has received under this Agreement and will provide a notice to all 
signatories of the Agreement when a new Competent Authority signs the 
Agreement. 


 


Done in English and French, both texts being equally authentic. 
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Annex to the Agreement – 
Confidentiality and Data Safeguards Questionnaire 


1.  Legal Framework 


A legal framework must ensure the confidentiality of exchanged tax 
information and limit its use to appropriate purposes. The two basic 
components of such a framework are the terms of the applicable treaty, Tax 
Information Exchange Agreement (TIEA) or other bilateral agreement for 
the exchange of information, and a jurisdiction’s domestic legislation. 


1.1 Tax Conventions, TIEAs & Other Exchange Agreements 


Primary Check-list 
Areas 


 Provisions in tax treaties, TIEAs and international agreements 
requiring confidentiality of exchanged information and 
restricting use to intended purposes 


How do the exchange of information provisions in your Tax Conventions, TIEAs, or 
other exchange agreements ensure confidentiality and restrict the use of both outgoing 
information to other Contracting States and incoming information received in response 
to a request?  


1.2 Domestic Legislation 


Primary Check-list 
Areas 


 Domestic law must apply safeguards to taxpayer information 
exchanged pursuant to a treaty, TIEA or other international 
agreement, and treat those information exchange agreements as 
binding, restrict data access and use and impose penalties for 
violations. 


How do your domestic laws and regulations safeguard and restrict the use of information 
exchanged for tax purposes under Tax Conventions, TIEAs, or other exchange 
instruments? How does the tax administration prevent the misuse of confidential data 
and prohibit the transfer of tax information from the tax administrative body to non-tax 
government bodies?  
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2. Information Security Management 


The information security management systems used by each 
jurisdiction’s tax administration must adhere to standards that ensure the 
protection of confidential taxpayer data. For example, there must be a 
screening process for employees handling the information, limits on who 
can access the information, and systems to detect and trace unauthorized 
disclosures. The internationally accepted standards for information security 
are known as the “ISO/IEC 27000-series”. As described more fully below, a 
tax administration should be able to document that it is compliant with the 
ISO/IEC 27000-series standards or that it has an equivalent information 
security framework and that taxpayer information obtained under an 
exchange agreement is protected under that framework.  


2.1.1 Background Checks and Contracts 


Primary Check-list 
Areas 


 Screenings and background investigations for employees and 
contractors 


 Hiring process and contracts  
 Responsible Points of Contact  


What procedures govern your tax administration’s background investigations for 
employees and contractors who may have access to, use, or are responsible for protecting 
data received through exchange of information? Is this information publicly available? If 
so, please provide the reference. If not, please provide a summary of the procedures.  


2.1.2 Training and Awareness 


Primary Check-list 
Areas 


 Initial training and periodic security awareness training based 
on roles, security risks, and applicable laws 


What training does your tax administration provide to employees and contractors 
regarding confidential information including data received from partners through the 
Exchange of Information? Does your tax administration maintain a public version of the 
requirements? If so, please provide the reference. If not, please provide a summary of the 
requirement. [/End  


2.1.3 Departure Policies 


Primary Check-list 
Areas 


 Departure policies to terminate access to confidential 
information 


What procedures does your tax administration maintain for terminating access to 
confidential information for departing employees and consultants? Are the procedures 
publicly available? If so, please provide the reference. If not, please provide a summary of 
the procedures. 
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2.2.1 Physical Security: Access to Premises 


Primary Check-list 
Areas 


 Security measures to restrict entry to premises: security 
guards, policies, entry access procedures  


What procedures does your tax administration maintain to grant employees, consultants, 
and visitors access to premises where confidential information, paper or electronic, is 
stored? Are the procedures publicly available? If so, please provide the reference. If not, 
please provide a summary of the procedures. 


2.2.2 Physical Security: Physical Document Storage 


Primary Check-list Areas  Secure physical storage for confidential documents: 
policies and procedures  


What procedures does your tax administration maintain for receiving, processing, 
archiving, retrieving and disposing of hard copies of confidential data received from 
taxpayers or exchange of information partners? Does your tax administration maintain 
procedures employees must follow when leaving their workspace at the end of the day? 
Are these procedures publicly available? If yes, please provide the reference. If not, 
please provide a summary.  


Does your tax administration have a data classification policy? If so, please describe how 
your document storage procedures differ for data at all classification levels. Are these 
procedures publicly available? If yes, please provide the reference. If not, please provide 
a summary. [/End  


2.3 Planning 


Primary Check-list Areas  Planning documentation to develop, update, and 
implement security information systems   


What procedures does your tax administration maintain to develop, document, update, 
and implement security for information systems used to receive, process, archive and 
retrieve confidential information? Are these procedures publicly available? If yes, please 
provide the reference. If not, please provide a summary. 


What procedures does your tax administration maintain regarding periodic Information 
Security Plan updates to address changes to the information systems environment, and 
how are problems and risks identified during the implementation of Information Security 
Plans resolved? Are these procedures publicly available? If yes, please provide the 
reference. If not, please provide a summary. 
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2.4 Configuration Management 


Primary Check-list Areas  Configuration management and security controls   


What policies does your tax administration maintain to regulate system configuration 
and updates? Are the policies publicly available? If yes, please provide the reference. If 
not, please provide a summary. [/End question]  


2.5 Access Control 


Primary Check-list Areas  Access Control Policies and procedures: authorized 
personnel and international exchange of information 


What policies does your tax administration maintain to limit system access to authorized 
users and safeguard data during transmission when received and stored? Please describe 
how your tax administration's access authorization and data transmission policies extend 
to data received from an exchange of information partner under a treaty or TIEA or 
other exchange agreement. Are the policies publicly available? If yes, please provide the 
reference. If not, please provide a summary. 


2.6 Identification and Authentication 


Primary Check-list Areas  Authenticating the identifying users and devices that 
require access to information systems 


What policies and procedures does your tax administration maintain for each 
information system connected to confidential data? Are the policies and procedures 
publicly available? If so, please provide a reference. If not, please provide a summary. 


What policies and procedures govern the authentication of authorized tax administration 
users by systems connected to confidential data? Are the policies and procedures publicly 
available? If so, please provide a reference. If not, please provide a summary. 
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2.7 Audit and Accountability 


Primary Check-list Areas 
 Traceable electronic actions within systems  
 System audit procedures: monitoring, analyzing, 


investigating, and reporting of unlawful/unauthorized use  


What policies and procedures does your tax administration maintain to ensure system 
audits take place that will detect unauthorized access? Are the policies publicly available? 
If so, please provide a reference. If not, please provide a summary. 


2.8 Maintenance 


Primary Check-list Areas 
 Periodic and timely maintenance of systems 
 Controls over: tools, procedures, and mechanisms for 


system maintenance and personnel use  


What policies govern effective periodic system maintenance by your tax administration? 
Are these policies publicly available? If so, please provide a reference. If not, please 
provide a summary.  


What procedures govern the resolution of system flaws identified by your tax 
administration? Are these procedures publicly available? If so, please provide a 
reference. If not, please provide a summary. 


2.9 System and Communications Protection 


Primary Check-list Areas  Procedures to monitor, control, and protect 
communications to and from information systems  


What policies and procedures does your tax administration maintain for the electronic 
transmission and receipt of confidential data. Please describe the security and encryption 
requirements addressed in these policies. Are these policies publicly available? If so, 
please provide a reference. If not, please provide a summary. 
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2.10 System and Information Integrity 


Primary Check-list 
Areas 


 Procedures to identify, report, and correct information system 
flaws in a timely manner 


 Protection against malicious code and monitoring system 
security alerts  


What procedures does your tax administration maintain to identify, report, and correct 
information system flaws in a timely manner? Please describe how these procedures 
provide for the protection of systems against malicious codes causing harm to data 
integrity. Are these procedures publicly available? If so, please provide a reference. If 
not, please provide a summary. 


2.11 Security Assessments 


Primary Check-list 
Areas 


 Processes used to test, validate, and authorize the security 
controls for protecting data, correcting deficiencies, and 
reducing vulnerabilities 


What policies does your tax administration maintain and regularly update for reviewing 
the processes used to test, validate, and authorize a security control plan? Is the policy 
publicly available? If so, please provide a reference. If not, please provide a summary. 


2.12 Contingency Planning 


Primary Check-list 
Areas 


 Plans for emergency response, backup operations, and post-
disaster recovery of information systems 


What contingency plans and procedures does your tax administration maintain to reduce 
the impact of improper data disclosure or unrecoverable loss of data? Are the plans and 
procedures publicly available? If so, please provide a reference. If not, please provide a 
summary.  


2.13 Risk Assessment  


Primary Check-list 
Areas 


 Potential risk of unauthorized access to taxpayer information 
 Risk and magnitude of harm from unauthorized use, 


disclosure, or disruption of the taxpayer information systems 
 Procedures to update risk assessment methodologies   


Does your tax administration conduct risk assessments to identify risks and the potential 
impact of unauthorized access, use, and disclosure of information, or destruction of 
information systems? What procedures does your tax administration maintain to update 
risk assessment methodologies? Are these risk assessments and policies publicly 
available? If so, please provide a reference. If not, please provide a summary. 
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2.14 Systems and Services Acquisition 


Primary Check-list 
Areas 


 Methods and processes to ensure third-party providers of 
information systems process, store, and transmit confidential 
information in accordance with computer security 
requirements  


What process does your tax administration maintain to ensure third-party providers are 
applying appropriate security controls that are consistent with computer security 
requirements for confidential information? Are the processes publicly available? If so, 
please provide a reference. If not, please provide a summary. 


2.15 Media Protection 


Primary Check-list 
Areas 


 Processes to protect information in printed or digital form 
 Security measures used to limit media information access to 


authorized users only   
 Methods for sanitizing or destroying digital media prior to 


disposal or reuse 


What processes does your tax administration maintain to securely store and limit access 
to confidential information in printed or digital form upon receipt from any source? How 
does your tax administration securely destroy confidential media information prior to its 
disposal? Are the processes available publicly? If so, please provide a reference. If not, 
please provide a summary.  


2.16 Protection of Treaty-Exchanged data (formerly Prevention of Data Commingling) 


Primary Check-list 
Areas 


 Procedures to ensure treaty-exchanged files are safeguarded 
and clearly labeled  


 Classification methods of treaty-exchanged files 


What policies and processes does your tax administration maintain to store confidential 
information and clearly label it as treaty-exchanged after receipt from foreign Competent 
Authorities? Are these policies and processes publicly available? If so, please provide a 
reference. If not, please provide a summary. 
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2.17 Information Disposal Policies 


Primary Check-list 
Areas  Procedures for properly disposing paper and electronic files  


What procedures does your tax administration maintain for the disposal of confidential 
information? Do these procedures extend to exchanged information from foreign 
Competent Authorities? Are the procedures publicly available? If so, please provide a 
reference. If not, please provide a summary. 


3. Monitoring and Enforcement 


In addition to keeping treaty-exchanged information confidential, tax 
administrations must be able to ensure that its use will be limited to the 
purposes defined by the applicable information exchange agreement. Thus, 
compliance with an acceptable information security framework alone is not 
sufficient to protect treaty-exchanged tax data. In addition, domestic law 
must impose penalties or sanctions for improper disclosure or use of 
taxpayer information. To ensure implementation, such laws must be 
reinforced by adequate administrative resources and procedures. 


3.1 Penalties and Sanctions 


Primary Check-list 
Areas 


 Penalties imposed for unauthorized disclosures 
 Risk mitigation practices  


Does your tax administration have the ability to impose penalties for unauthorized 
disclosures of confidential information? Do the penalties extend to unauthorized 
disclosure of confidential information exchanged with a treaty or TIEA partner? Are the 
penalties publicly available? If so, please provide a reference. If not, please provide a 
summary. 
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3.2.1 Policing Unauthorized Access and Disclosure 


Primary Check-list 
Areas 


 Monitoring to detect breaches 
 Reporting of breaches  


What procedures does your tax administration have to monitor confidentiality breaches? 
What policies and procedures does your tax administration have that require employees 
and contractors to report actual or potential breaches of confidentiality? What reports 
does your tax administration prepare when a breach of confidentiality occurs? Are these 
policies and procedures publicly available? If so, please provide a reference. If not, please 
provide a summary. 


3.2.2 Sanctions and Prior Experience 


Primary Check-list 
Areas 


 Prior unauthorized disclosures 
 Policy/process modifications to prevent future breaches  


Have there been any cases in your jurisdiction where confidential information has been 
improperly disclosed? Have there been any cases in your jurisdiction where confidential 
information received by the Competent Authority from an exchange of information 
partner has been disclosed other than in accordance with the terms of the instrument 
under which it was provided? Does your tax administration or Inspector General make 
available to the public descriptions of any breaches, any penalties/sanctions imposed, and 
changes put in place to mitigate risk and prevent future breaches? If so, please provide a 
reference. If not, please provide a summary. 
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Competent Authority Agreement 
on the Exchange of Country-by-Country Reports  


on the basis of a Double Tax Convention (“DTC CAA”) 


Whereas, the Government of [Jurisdiction A] and the Government of 
[Jurisdiction B] desire to increase international tax transparency and 
improve access of their respective tax authorities to information regarding 
the global allocation of the income, the taxes paid, and certain indicators of 
the location of economic activity among tax jurisdictions in which 
Multinational Enterprise (MNE) Groups operate through the automatic 
exchange of annual CbC Reports, with a view to assessing high-level 
transfer pricing risks and other base erosion and profit shifting related risks, 
as well as for economic and statistical analysis, where appropriate; 


Whereas, the laws of their respective Jurisdictions require or are 
expected to require the Reporting Entity of an MNE Group to annually file a 
CbC Report; 


Whereas, the CbC Report is intended to be part of a three-tiered 
structure, along with a global master file and a local file, which together 
represent a standardised approach to transfer pricing documentation which 
will provide tax administrations with relevant and reliable information to 
perform an efficient and robust transfer pricing risk assessment analysis; 


Whereas, Article […] of the Income Tax Convention between 
[Jurisdiction A] and [Jurisdiction B] (the “Convention”), authorises the 
exchange of information for tax purposes, including the automatic exchange 
of information, and allows the competent authorities of [Jurisdiction A] and 
[Jurisdiction B] (the “Competent Authorities”) to agree the scope and 
modalities of such automatic exchanges; 


Whereas, [Jurisdiction A] and [Jurisdiction B] [have/are expected to 
have/have, or are expected to have,] in place by the time the first exchange 
of CbC Reports takes place (i) appropriate safeguards to ensure that the 
information received pursuant to this Agreement remains confidential and is 
used for the purposes of assessing high-level transfer pricing risks and other 
base erosion and profit shifting related risks, as well as for economic and 
statistical analysis, where appropriate, in accordance with Section 5 of this 
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Agreement, (ii) the infrastructure for an effective exchange relationship 
(including established processes for ensuring timely, accurate, and 
confidential information exchanges, effective and reliable communications, 
and capabilities to promptly resolve questions and concerns about exchanges 
or requests for exchanges and to administer the provisions of Section 4 of 
this Agreement), and (iii) the necessary legislation to require Reporting 
Entities to file the CbC Report; 


Whereas, [Jurisdiction A] and [Jurisdiction B] are committed to 
endeavour to mutually agree on resolving cases of double taxation in 
accordance with Article [25] of the Convention, as well as paragraph 1 of 
Section 6 of this Agreement; 


Whereas, the Competent Authorities intend to conclude this Agreement 
on reciprocal automatic exchange pursuant to the Convention and subject to 
the confidentiality and other protections provided for in the Convention, 
including the provisions limiting the use of the information exchanged 
thereunder; 


Now, therefore, the Competent Authorities have agreed as follows: 


SECTION 1 


Definitions 
1. For the purposes of this Agreement, the following terms have the 
following meanings: 


a) the term “[Jurisdiction A]” means […]; 


b) the term “[Jurisdiction B]” means […]; 


c) the term “Competent Authority” means in case of [Jurisdiction A], 
[…] and in case of [Jurisdiction B], […]; 


d) The term “Group” means a collection of enterprises related through 
ownership or control such that it is either required to prepare 
consolidated financial statements for financial reporting purposes 
under applicable accounting principles or would be so required if 
equity interests in any of the enterprises were traded on a public 
securities exchange; 


e) the term “Multinational Enterprise (MNE) Group” means any 
Group that (i) includes two or more enterprises the tax residence for 
which is in different jurisdictions, or includes an enterprise that is 
resident for tax purposes in one jurisdiction and is subject to tax with 
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respect to the business carried out through a permanent establishment 
in another jurisdiction, and (ii) is not an Excluded MNE Group; 


f) the term “Excluded MNE Group” means a Group that is not 
required to file a CbC Report on the basis that the consolidated group 
revenue of the Group during the fiscal year immediately preceding 
the reporting fiscal year, as reflected in its consolidated financial 
statements for such preceding fiscal year, is below the threshold 
defined in domestic law by the Jurisdiction and being consistent with 
the 2015 Report, as may be amended following the 2020 review 
contemplated therein; 


g) the term “Constituent Entity” means (i) any separate business unit 
of an MNE Group that is included in the consolidated financial 
statements for financial reporting purposes, or would be so included 
if equity interests in such business unit of an MNE Group were 
traded on a public securities exchange (ii) any separate business unit 
that is excluded from the MNE Group’s consolidated financial 
statements solely on size or materiality grounds and (iii) any 
permanent establishment of any separate business unit of the MNE 
Group included in (i) or (ii) above provided the business unit 
prepares a separate financial statement for such permanent 
establishment for financial reporting, regulatory, tax reporting or 
internal management control purposes; 


h) the term “Reporting Entity” means the Constituent Entity that, by 
virtue of domestic law in its jurisdiction of tax residence, files the 
CbC Report in its capacity to do so on behalf of the MNE Group; 


i) the term “CbC Report” means the Country-by-Country Report to be 
filed annually by the Reporting Entity in accordance with the laws of 
its jurisdiction of tax residence and with the information required to 
be reported under such laws covering the items and reflecting the 
format set out in the 2015 Report, as may be amended following the 
2020 review contemplated therein; and 


j) the term “2015 Report” means the consolidated report, entitled 
Transfer Pricing Documentation and Country-by-Country Reporting, 
on Action 13 of the OECD/G20 Action Plan on Base Erosion and 
Profit Shifting. 


2. As regards to the application of this Agreement at any time by a 
Competent Authority of a Jurisdiction, any term not otherwise defined in 
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this Agreement will, unless the context otherwise requires or the Competent 
Authorities agree to a common meaning (as permitted by domestic law), 
have the meaning that it has at that time under the law of the Jurisdiction 
applying this Agreement, any meaning under the applicable tax laws of that 
Jurisdiction prevailing over a meaning given to the term under other laws of 
that Jurisdiction. 


SECTION 2 


Exchange of Information with Respect to MNE Groups 
Pursuant to the provisions of Article […] of the Convention, each 


Competent Authority will annually exchange on an automatic basis the CbC 
Report received from each Reporting Entity that is resident for tax purposes 
in its Jurisdiction with the other Competent Authority, provided that, on the 
basis of the information provided in the CbC Report, one or more 
Constituent Entities of the MNE Group of the Reporting Entity are resident 
for tax purposes in the Jurisdiction of the other Competent Authority or, are 
subject to tax with respect to the business carried out through a permanent 
establishment situated in the Jurisdiction of the other Competent Authority. 


SECTION 3 


Time and Manner of Exchange of Information 
1. For the purposes of the exchange of information in Section 2, the 
currency of the amounts contained in the CbC Report will be specified. 


2. With respect to Section 2, a CbC Report is first to be exchanged 
with respect to fiscal years of MNE Groups commencing on or after […]. 
Such CbC Report is to be exchanged as soon as possible and no later than 18 
months after the last day of the fiscal year of the MNE Group to which the 
CbC Report relates. CbC Reports with respect to subsequent fiscal years are 
to be exchanged as soon as possible and no later than 15 months after the 
last day of the fiscal year of the MNE Group to which the CbC Report 
relates. 


3. The Competent Authorities will automatically exchange the CbC 
Reports through a common schema in Extensible Markup Language. 


4. The Competent Authorities will work towards and agree on one or 
more methods for electronic data transmission including encryption 
standards. 
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SECTION 4 


Collaboration on Compliance and Enforcement 
A Competent Authority will notify the other Competent Authority when 


the first-mentioned Competent Authority has reason to believe, with respect 
to a Reporting Entity that is resident for tax purposes in the Jurisdiction of 
the other Competent Authority, that an error may have led to incorrect or 
incomplete information reporting or that there is non-compliance of a 
Reporting Entity with the respect to its obligation to file a CbC Report. The 
notified Competent Authority will take all appropriate measures available 
under its domestic law to address the errors or non-compliance described in 
the notice. 


SECTION 5 


Confidentiality, Data Safeguards and Appropriate Use 
1. All information exchanged is subject to the confidentiality rules 
and other safeguards provided for in the Convention, including the 
provisions limiting the use of the information exchanged. 


2. In addition to the restrictions in paragraph 1, the use of the 
information will be further limited to the permissible uses described in this 
paragraph. In particular, information received by means of the CbC Report 
will be used for assessing high-level transfer pricing, base erosion and profit 
shifting related risks, and, where appropriate, for economic and statistical 
analysis. The information will not be used as a substitute for a detailed 
transfer pricing analysis of individual transactions and prices based on a full 
functional analysis and a full comparability analysis. It is acknowledged that 
information in the CbC Report on its own does not constitute conclusive 
evidence that transfer prices are or are not appropriate and, consequently, 
transfer pricing adjustments will not be based on the CbC Report. 
Inappropriate adjustments in contravention of this paragraph made by local 
tax administrations will be conceded in any competent authority 
proceedings. Notwithstanding the above, there is no prohibition on using the 
CbC Report data as a basis for making further enquiries into the MNE 
Group’s transfer pricing arrangements or into other tax matters in the course 
of a tax audit and, as a result, appropriate adjustments to the taxable income 
of a Constituent Entity may be made. 


3. To the extent permitted under applicable law, each Competent 
Authority will notify the other Competent Authority immediately regarding 
of any cases of non-compliance with the rules set out in paragraphs 1 and 2 
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of this Section, including any remedial actions, as well as any measures 
taken in respect of non-compliance with the above-mentioned paragraphs. 


SECTION 6 


Consultations 
1. In cases foreseen by Article [25] of the Convention, the 
Competent Authorities of both Jurisdictions shall consult each other and 
endeavour to resolve the situation by mutual agreement. 


2. If any difficulties in the implementation or interpretation of this 
Agreement arise, either Competent Authority may request consultations 
with the other Competent Authority to develop appropriate measures to 
ensure that this Agreement is fulfilled. In particular, a Competent Authority 
shall consult with the other Competent Authority before the first-mentioned 
Competent Authority determines that there is a systemic failure to exchange 
CbC Reports with the other Competent Authority. 


SECTION 7 


Amendments 
This Agreement may be amended by consensus by written agreement of 


the Competent Authorities. Unless otherwise agreed upon, such an 
amendment is effective on the first day of the month following the 
expiration of a period of one month after the date of the last signature of 
such written agreement. 


SECTION 8 


Term of Agreement 
1. This Agreement will come into effect on […/the date of the later 
of the notifications provided by each Competent Authority that its 
Jurisdiction either has the necessary laws in place to require Reporting 
Entities to file a CbC Report]. 


2. A Competent Authority may temporarily suspend the exchange of 
information under this Agreement by giving notice in writing to the other 
Competent Authority that it has determined that there is or has been 
significant non-compliance by the other Competent Authority with this 
Agreement. Before making such a determination, the first-mentioned 
Competent Authority shall consult with the other Competent Authority. For 
the purposes of this paragraph, significant non-compliance means non-
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compliance with paragraphs 1 and 2 of Section 5 and paragraph 1 of 
Section 6 of this Agreement, including the provisions of the Convention 
referred to therein, as well as a failure by the Competent Authority to 
provide timely or adequate information as required under this Agreement. A 
suspension will have immediate effect and will last until the second-
mentioned Competent Authority establishes in a manner acceptable to both 
Competent Authorities that there has been no significant non-compliance or 
that the second-mentioned Competent Authority has adopted relevant 
measures that address the significant non-compliance. 


3. Either Competent Authority may terminate this Agreement by 
giving notice of termination in writing to the other Competent Authority. 
Such termination will become effective on the first day of the month 
following the expiration of a period of 12 months after the date of the notice 
of termination. In the event of termination, all information previously 
received under this Agreement will remain confidential and subject to the 
terms of the Convention. 


 


Signed in duplicate in […] on […]. 


Competent 
Authority for 


Competent 
Authority for 


[Jurisdiction A] [Jurisdiction B] 
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Competent Authority Agreement 
on the Exchange of Country-by-Country Reports 


on the basis of a Tax Information Exchange Agreement 
(“TIEA CAA”) 


Whereas, the Government of [Jurisdiction A] and the Government of 
[Jurisdiction B] intend to increase international tax transparency and 
improve access of their respective tax authorities to information regarding 
the global allocation of the income, the taxes paid, and certain indicators of 
the location of economic activity among tax jurisdictions in which 
Multinational Enterprise (MNE) Groups operate through the automatic 
exchange of annual CbC Reports, with a view to assessing high-level 
transfer pricing risks and other base erosion and profit shifting related risks, 
as well as for economic and statistical analysis, where appropriate; 


Whereas, the laws of their respective Jurisdictions require or are 
expected to require the Reporting Entity of an MNE Group to annually file a 
CbC Report; 


Whereas, the CbC Report is intended to be part of a three-tiered 
structure, along with a global master file and a local file, which together 
represent a standardised approach to transfer pricing documentation which 
will provide tax administrations with relevant and reliable information to 
perform an efficient and robust transfer pricing risk assessment analysis; 


Whereas, Article [5A] of the Tax Information Exchange Agreement 
between [Jurisdiction A] and [Jurisdiction B] (the “TIEA”), authorises the 
exchange of information for tax purposes, including the automatic exchange 
of information, and allows the competent authorities of [Jurisdiction A] and 
[Jurisdiction B] (the “Competent Authorities”) to agree the scope and 
modalities of such automatic exchanges; 


Whereas, [Jurisdiction A] and [Jurisdiction B] [have/are expected to 
have/have, or are expected to have,] in place by the time the first exchange 
of CbC Reports takes place (i) appropriate safeguards to ensure that the 
information received pursuant to this Agreement remains confidential and is 
used for the purposes of assessing high-level transfer pricing risks and other 
base erosion and profit shifting related risks, as well as for economic and 
statistical analysis, where appropriate, in accordance with Section 5 of this 
Agreement, (ii) the infrastructure for an effective exchange relationship 
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(including established processes for ensuring timely, accurate, and 
confidential information exchanges, effective and reliable communications, 
and capabilities to promptly resolve questions and concerns about exchanges 
or requests for exchanges and to administer the provisions of Section 4 of 
this Agreement) and (iii) the necessary legislation to require Reporting 
MNEs to file the CbC Report; 


Whereas, the Competent Authorities intend to conclude this Agreement 
on reciprocal automatic exchange pursuant to the TIEA and subject to the 
confidentiality and other protections provided for in the TIEA, including the 
provisions limiting the use of the information exchanged thereunder; 


Now, therefore, the Competent Authorities have agreed as follows: 


SECTION 1 


Definitions 
1. For the purposes of this Agreement, the following terms have the 
following meanings: 


a) the term “[Jurisdiction A]” means […]; 


b) the term “[Jurisdiction B]” means […]; 


c) the term “Competent Authority” means in case of [Jurisdiction A], 
[…] and in case of [Jurisdiction B], […]; 


d) The term “Group” means a collection of enterprises related through 
ownership or control such that it is either required to prepare 
consolidated financial statements for financial reporting purposes 
under applicable accounting principles or would be so required if 
equity interests in any of the enterprises were traded on a public 
securities exchange; 


e) the term “Multinational Enterprise (MNE) Group” means any 
Group that (i) includes two or more enterprises the tax residence for 
which is in different jurisdictions, or includes an enterprise that is 
resident for tax purposes in one jurisdiction and is subject to tax with 
respect to the business carried out through a permanent establishment 
in another jurisdiction, and (ii) is not an Excluded MNE Group; 


f) the term “Excluded MNE Group” means a Group that is not 
required to file a CbC Report on the basis that the consolidated group 
revenue of the Group during the fiscal year immediately preceding 
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the reporting fiscal year, as reflected in its consolidated financial 
statements for such preceding fiscal year, is below the threshold 
defined in domestic law by the Jurisdiction and being consistent with 
the 2015 Report, as may be amended following the 2020 review 
contemplated therein; 


g) the term “Constituent Entity” means (i) any separate business unit 
of an MNE Group that is included in the consolidated financial 
statements for financial reporting purposes, or would be so included 
if equity interests in such business unit of an MNE Group were 
traded on a public securities exchange (ii) any separate business unit 
that is excluded from the MNE Group’s consolidated financial 
statements solely on size or materiality grounds and (iii) any 
permanent establishments of any separate business unit of the MNE 
Group included in (i) or (ii) above provided such business unit 
prepares a separate financial statement for such permanent 
establishment for financial reporting, regulatory, tax reporting or 
internal management control purposes; 


h) the term “Reporting Entity” means the Constituent Entity that, by 
virtue of domestic law in its jurisdiction of tax residence, files the 
CbC Report in its capacity to do so on behalf of the MNE Group; 


i) the term “CbC Report” means the Country-by-Country Report to be 
filed annually by the Reporting Entity in accordance with the laws of 
its jurisdiction of tax residence and with the information required to 
be reported under such laws covering the items and reflecting the 
format set out in the 2015 Report, as may be amended following the 
2020 review contemplated therein; and 


j) the term “2015 Report” means the consolidated report, entitled 
Transfer Pricing Documentation and Country-by-Country Reporting, 
on Action 13 of the OECD/G20 Action Plan on Base Erosion and 
Profit Shifting. 


2. As regards to the application of this Agreement at any time by a 
Competent Authority of a Jurisdiction, any term not otherwise defined in 
this Agreement will, unless the context otherwise requires or the Competent 
Authorities agree to a common meaning (as permitted by domestic law), 
have the meaning that it has at that time under the law of the Jurisdiction 
applying this Agreement, any meaning under the applicable tax laws of that 
Jurisdiction prevailing over a meaning given to the term under other laws of 
that Jurisdiction. 
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SECTION 2 


Exchange of Information with Respect to MNE Groups 
Pursuant to the provisions of Article [5A] of the TIEA, each Competent 


Authority will annually exchange on an automatic basis the CbC Report 
received from each Reporting Entity that is resident for tax purposes in its 
Jurisdiction with the other Competent Authority, provided that, on the basis 
of the information provided in the CbC Report, one or more Constituent 
Entities of the MNE Group of the Reporting Entity are resident for tax 
purposes in the Jurisdiction of the other Competent Authority or, are subject 
to tax with respect to the business carried out through a permanent 
establishment situated in the Jurisdiction of the other Competent Authority. 


SECTION 3 


Time and Manner of Exchange of Information 
1. For the purposes of the exchange of information in Section 2, the 
currency of the amounts contained in the CbC Report will be specified. 


2. With respect to Section 2, a CbC Report is first to be exchanged 
with respect to fiscal years of MNE Groups commencing on or after […]. 
Such CbC Report is to be exchanged as soon as possible and no later than 18 
months after the last day of the fiscal year of the Reporting Entity of the 
MNE Group to which the CbC Report relates. CbC Reports with respect to 
subsequent fiscal years are to be exchanged as soon as possible and no later 
than 15 months after the last day of the fiscal year of the MNE Group to 
which the CbC Report relates. 


3. The Competent Authorities will automatically exchange the CbC 
Reports through a common schema in Extensible Markup Language. 


4. The Competent Authorities will work towards and agree on one or 
more methods for electronic data transmission including encryption 
standards. 


SECTION 4 


Collaboration on Compliance and Enforcement 
A Competent Authority will notify the other Competent Authority when 


the first-mentioned Competent Authority has reason to believe, with respect 
to a Reporting Entity that is resident for tax purposes in the Jurisdiction of 
the other Competent Authority, that an error may have led to incorrect or 
incomplete information reporting or that there is non-compliance of a 
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Reporting Entity with the respect to its obligation to file a CbC Report. The 
notified Competent Authority will take all appropriate measures available 
under its domestic law to address the errors or non-compliance described in 
the notice. 


SECTION 5 


Confidentiality, Data Safeguards and Appropriate Use 
1. All information exchanged is subject to the confidentiality rules 
and other safeguards provided for in the TIEA, including the provisions 
limiting the use of the information exchanged. 


2. In addition to the restrictions in paragraph 1, the use of the 
information will be further limited to the permissible uses described in this 
paragraph. In particular, information received by means of the CbC Report 
will be used for assessing high-level transfer pricing, base erosion and profit 
shifting related risks, and, where appropriate, for economic and statistical 
analysis. The information will not be used as a substitute for a detailed 
transfer pricing analysis of individual transactions and prices based on a full 
functional analysis and a full comparability analysis. It is acknowledged that 
information in the CbC Report on its own does not constitute conclusive 
evidence that transfer prices are or are not appropriate and, consequently, 
transfer pricing adjustments will not be based on the CbC Report. 
Inappropriate adjustments in contravention of this paragraph made by local 
tax administrations will be conceded in any competent authority 
proceedings. Notwithstanding the above, there is no prohibition on using the 
CbC Report data as a basis for making further enquiries into the MNE’s 
transfer pricing arrangements or into other tax matters in the course of a tax 
audit and, as a result, appropriate adjustments to the taxable income of a 
Constituent Entity may be made. 


3. To the extent permitted under applicable law, each Competent 
Authority will notify the other Competent Authority immediately regarding 
of any cases of non-compliance with the paragraphs 1 and 2 of this Section, 
including any remedial actions, as well as any measures taken in respect of 
non-compliance with the above-mentioned paragraphs. 


SECTION 6 


Consultations 
1. In case an adjustment of the taxable income of a Constituent 
Entity, as a result of further enquiries based on the data in the CbC Report, 
leads to undesirable economic outcomes, including if such cases arise for a 
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specific business, both Competent Authorities shall consult each other and 
discuss with the aim of resolving the case. 


2. If any difficulties in the implementation or interpretation of this 
Agreement arise, either Competent Authority may request consultations 
with of the other Competent Authority to develop appropriate measures to 
ensure that this Agreement is fulfilled. In particular, a Competent Authority 
shall consult with the other Competent Authority before the first-mentioned 
Competent Authority determines that there is a systemic failure to exchange 
CbC Reports with the other Competent Authority. 


SECTION 7 


Amendments 
This Agreement may be amended by consensus by written agreement of 


the Competent Authorities. Unless otherwise agreed upon, such an 
amendment is effective on the first day of the month following the 
expiration of a period of one month after the date of the last signature of 
such written agreement. 


SECTION 8 


Term of Agreement 
1. This Agreement will come into effect on […/the date of the later 
of the notifications provided by each Competent Authority that its 
Jurisdiction either has the necessary laws in place to require Reporting 
Entities to file a CbC Report]. 


2. A Competent Authority may temporarily suspend the exchange of 
information under this Agreement by giving notice in writing to the other 
Competent Authority that it has determined that there is or has been 
significant non-compliance by the other Competent Authority with this 
Agreement. Before making such a determination, the first-mentioned 
Competent Authority shall consult with the other Competent Authority. For 
the purposes of this paragraph, significant non-compliance means non-
compliance with paragraphs 1 and 2 of Section 5 and paragraph 1 of 
Section 6 of this Agreement and the provisions of the TIEA referred to 
therein, as well as a failure by the Competent Authority to provide timely or 
adequate information as required under this Agreement. A suspension will 
have immediate effect and will last until the second-mentioned Competent 
Authority establishes in a manner acceptable to both Competent Authorities 
that there has been no significant non-compliance or that the second-
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mentioned Competent Authority has adopted relevant measures that address 
the significant non-compliance. 


3. Either Competent Authority may terminate this Agreement by 
giving notice of termination in writing to the other Competent Authority. 
Such termination will become effective on the first day of the month 
following the expiration of a period of 12 months after the date of the notice 
of termination. In the event of termination, all information previously 
received under this Agreement will remain confidential and subject to the 
terms of the TIEA. 


 


Signed in duplicate in […] on […]. 


Competent Authority for Competent Authority for 


[Jurisdiction A] [Jurisdiction B] 
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Annex to Chapter VI 
 


Examples to Illustrate the Guidance on Intangibles  


Example 1 


1. Premiere is the parent company of an MNE group. Company S is 
a wholly owned subsidiary of Premiere and a member of the Premiere 
group. Premiere funds R&D and performs ongoing R&D functions in 
support of its business operations. When its R&D functions result in 
patentable inventions, it is the practice of the Premiere group that all rights 
in such inventions be assigned to Company S in order to centralise and 
simplify global patent administration. All patent registrations are held and 
maintained in the name of Company S. 


2. Company S employs three lawyers to perform its patent 
administration work and has no other employees. Company S does not 
conduct or control any of the R&D activities of the Premiere group. 
Company S has no technical R&D personnel, nor does it incur any of the 
Premiere group’s R&D expense. Key decisions related to defending the 
patents are made by Premiere management, after taking advice from 
employees of Company S. Premiere’s management, and not the employees 
of Company S, controls all decisions regarding licensing of the group’s 
patents to both independent and associated enterprises. 


3. At the time of each assignment of rights from Premiere to 
Company S, Company S makes a nominal EUR 100 payment to Premiere in 
consideration of the assignment of rights to a patentable invention and, as a 
specific condition of the assignment, simultaneously grants to Premiere an 
exclusive, royalty free, patent licence, with full rights to sub-licence, for the 
full life of the patent to be registered. The nominal payments of Company S 
to Premiere are made purely to satisfy technical contract law requirements 
related to the assignments and, for purposes of this example, it is assumed 
that they do not reflect arm’s length compensation for the assigned rights to 
patentable inventions. Premiere uses the patented inventions in 
manufacturing and selling its products throughout the world and from time 
to time sublicenses patent rights to others. Company S makes no commercial 
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use of the patents nor is it entitled to do so under the terms of the licence 
agreement with Premiere. 


4. Under the agreement, Premiere performs all functions related to 
the development, enhancement, maintenance, protection and exploitation of 
the intangibles except for patent administration services. Premiere 
contributes and uses all assets associated with the development and 
exploitation of the intangible, and assumes all or substantially all of the risks 
associated with the intangibles. Premiere should be entitled to the bulk of 
the returns derived from exploitation of the intangibles. Tax administrations 
could arrive at an appropriate transfer pricing solution by delineating the 
actual transaction undertaken between Premiere and Company S. Depending 
on the facts, it might be determined that taken together the nominal 
assignment of rights to Company S and the simultaneous grant of full 
exploitation rights back to Premiere reflect in substance a patent 
administration service arrangement between Premiere and Company S. An 
arm’s length price would be determined for the patent administration 
services and Premiere would retain or be allocated the balance of the returns 
derived by the MNE group from the exploitation of the patents. 


Example 2 


5. The facts related to the development and control of patentable 
inventions are the same as in Example 1. However, instead of granting a 
perpetual and exclusive licence of its patents back to Premiere, Company S, 
acting under the direction and control of Premiere, grants licences of its 
patents to associated and independent enterprises throughout the world in 
exchange for periodic royalties. For purposes of this example, it is assumed 
that the royalties paid to Company S by associated enterprises are all arm’s 
length. 


6. Company S is the legal owner of the patents. However, its 
contributions to the development, enhancement, maintenance, protection, 
and exploitation of the patents are limited to the activities of its three 
employees in registering the patents and maintaining the patent registrations. 
The Company S employees do not control or participate in the licensing 
transactions involving the patents. Under these circumstances, Company S is 
only entitled to compensation for the functions it performs. Based on an 
analysis of the respective functions performed, assets used, and risks 
assumed by Premiere and Company S in developing, enhancing, 
maintaining, protecting, and exploiting the intangibles, Company S should 
not be entitled ultimately to retain or be attributed income from its licensing 
arrangements over and above the arm’s length compensation for its patent 
registration functions. 
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7. As in Example 1 the true nature of the arrangement is a patent 
administration service contract. The appropriate transfer pricing outcome 
can be achieved by ensuring that the amount paid by Company S in 
exchange for the assignments of patent rights appropriately reflects the 
respective functions performed, assets used, and risks assumed by Premiere 
and by Company S. Under such an approach, the compensation due to 
Premiere for the patentable inventions is equal to the licensing revenue of 
Company S less an appropriate return to the functions Company S performs. 


Example 3 


8. The facts are the same as in Example 2. However, after licensing 
the patents to associated and independent enterprises for a few years, 
Company S, again acting under the direction and control of Premiere, sells 
the patents to an independent enterprise at a price reflecting appreciation in 
the value of the patents during the period that Company S was the legal 
owner. The functions of Company S throughout the period it was the legal 
owner of the patents were limited to performing the patent registration 
functions described in Examples 1 and 2. 


9. Under these circumstances, the income of Company S should be 
the same as in Example 2. It should be compensated for the registration 
functions it performs, but should not otherwise share in the returns derived 
from the exploitation of the intangibles, including the returns generated from 
the disposition of the intangibles. 


Example 4 


10. The facts related to the development of the patents are the same as 
described in Example 3. In contrast to Example 1, Company S in this 
example has employees capable of making, and who actually make, the 
decision to take on the patent portfolio. All decisions relating to the 
licensing programme were taken by Company S employees, all negotiations 
with licensees were undertaken by Company S employees, and Company S 
employees monitored compliance of independent licensees with the terms of 
the licenses. It should be assumed for purposes of this example that the price 
paid by Company S in exchange for the patents was an arm’s length price 
that reflected the parties’ respective assessments of the future licensing 
programme and the anticipated returns to be derived from exploitation of the 
patents as of the time of their assignment to Company S. For the purposes of 
this example, it is assumed that the approach for hard-to-value intangibles in 
Section D.4 does not apply. 
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11. Following the assignments, Company S licensed the patents to 
independent enterprises for a few years. Thereafter the value of the patents 
increases significantly because of external circumstances unforeseen at the 
time the patents were assigned to Company S. Company S then sells the 
patents to an unrelated purchaser at a price exceeding the price initially paid 
by Company S to Premiere for the patents. Company S employees make all 
decisions regarding the sale of the patents, negotiate the terms of the sale, 
and in all respects manage and control the disposition of the patents. 


12. Under these circumstances, Company S is entitled to retain the 
proceeds of the sale, including amounts attributable to the appreciation in 
the value of the patents resulting from the unanticipated external 
circumstances. 


Example 5 


13. The facts are the same as in Example 4 except that instead of 
appreciating, the value of the patents decreases during the time they are 
owned by Company S as a result of unanticipated external circumstances. 
Under these circumstances, Company S is entitled to retain the proceeds of 
the sale, meaning that it will suffer the loss. 


Example 6 


14. In Year 1, a multinational group comprised of Company A (a 
country A corporation) and Company B (a country B corporation) decides to 
develop an intangible, which is anticipated to be highly profitable based on 
Company B’s existing intangibles, its track record and its experienced 
research and development staff. The intangible is expected to take five years 
to develop before possible commercial exploitation. If successfully 
developed, the intangible is anticipated to have value for ten years after 
initial exploitation. Under the development agreement between Company A 
and Company B, Company B will perform and control all activities related 
to the development, enhancement, maintenance, protection and exploitation 
of the intangible. Company A will provide all funding associated with the 
development of the intangible (the development costs are anticipated to be 
USD 100 million per year for five years), and will become the legal owner 
of the intangible. Once developed, the intangible is anticipated to result in 
profits of USD 550 million per year (years 6 to 15). Company B will license 
the intangible from Company A and make contingent payments to 
Company A for the right to use the intangible, based on returns of 
purportedly comparable licensees. After the projected contingent payments, 
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Company B will be left with an anticipated return of USD 200 million per 
year from selling products based on the intangible. 


15. A functional analysis by the country B tax administration of the 
arrangement assesses the functions performed, assets used and contributed, 
and risks assumed by Company A and by Company B. The analysis through 
which the actual transaction is delineated concludes that although 
Company A is the legal owner of the intangibles, its contribution to the 
arrangement is solely the provision of funding for the development of an 
intangible. This analysis shows that Company A contractually assumes the 
financial risk, has the financial capacity to assume that risk, and exercises 
control over that risk in accordance with the principles outlined in 
paragraphs 6.63 and 6.64. Taking into account Company A’s contributions, 
as well as the realistic alternatives of Company A and Company B, it is 
determined that Company A’s anticipated remuneration should be a risk-
adjusted return on its funding commitment. Assume that this is determined 
to be USD 110 million per year (for Years 6 to 15), which equates to an 
11% risk-adjusted anticipated financial return.1 Company B, accordingly, 
would be entitled to all remaining anticipated income after accounting for 
Company A’s anticipated return, or USD 440 million per year 
(USD 550 million minus USD 110 million), rather than USD 200 million 
per year as claimed by the taxpayer. (Based on the detailed functional 
analysis and application of the most appropriate method, the taxpayer 
incorrectly chose Company B as the tested party rather than Company A). 


Example 7 


16. Primero is the parent company of an MNE group engaged in the 
pharmaceutical business and does business in country M. Primero develops 
patents and other intangibles relating to Product X and registers those 
patents in countries around the world. 


17. Primero retains its wholly owned country N subsidiary, 
Company S, to distribute Product X throughout Europe and the Middle East 
on a limited risk basis. The distribution agreement provides that Primero, 
and not Company S, is to bear product recall and product liability risk, and 
provides further that Primero will be entitled to all profit or loss from selling 
Product X in the territory after providing Company S with the agreed level 


                                                        
1  For purposes of this example, it is not necessary to derive these results. The 


example assumes that making a funding “investment” of USD 100 million 
per year for five years in a project with this level of risk should earn at 
arm’s length anticipated profits of USD 110 million per year for the 
following ten years. This corresponds to an 11% return on funding. 
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of compensation for its distribution functions. Operating under the contract, 
Company S purchases Product X from Primero and resells Product X to 
independent customers in countries throughout its geographical area of 
operation. In performing its distribution functions, Company S follows all 
applicable regulatory requirements. 


18. In the first three years of operations, Company S earns returns 
from its distribution functions that are consistent with its limited risk 
characterisation and the terms of the distribution contract. Its returns reflect 
the fact that Primero, and not Company S, is entitled to retain income 
derived from exploitation of the intangibles with respect to Product X. After 
three years of operation, it becomes apparent that Product X causes serious 
side effects in a significant percentage of those patients that use the product 
and it becomes necessary to recall the product and remove it from the 
market. Company S incurs substantial costs in connection with the recall. 
Primero does not reimburse Company S for these recall related costs or for 
the resulting product liability claims. 


19. Under these circumstances, there is an inconsistency between 
Primero’s asserted entitlement to returns derived from exploiting the 
Product X intangibles and its failure to bear the costs associated with the 
risks supporting that assertion. A transfer pricing adjustment would be 
appropriate to remedy the inconsistency. In determining the appropriate 
adjustment, it would be necessary to determine the true transaction between 
the parties by applying the provisions of Section D.1 of Chapter I. In doing 
so, it would be appropriate to consider the risks assumed by each of the 
parties on the basis of the course of conduct followed by the parties over the 
term of the agreement, the control over risk exercised by Primero and 
Company S, and other relevant facts. If it is determined that the true nature 
of the relationship between the parties is that of a limited risk distribution 
arrangement, then the most appropriate adjustment would likely take the 
form of an allocation of the recall and product liability related costs from 
Company S to Primero. Alternatively, although unlikely, if it is determined 
on the basis of all the relevant facts that the true nature of the relationship 
between the parties includes the exercising control over product liability and 
recall risk by Company S, and if an arm’s length price can be identified on 
the basis of the comparability analysis, an increase in the distribution 
margins of Company S for all years might be made to reflect the true risk 
allocation between the parties. 


Example 8 


20. Primair, a resident of country X, manufactures watches which are 
marketed in many countries around the world under the R trademark and 
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trade name. Primair is the registered owner of the R trademark and trade 
name. The R name is widely known in countries where the watches are sold 
and has obtained considerable economic value in those markets through the 
efforts of Primair. R watches have never been marketed in country Y, 
however, and the R name is not known in the country Y market. 


21. In Year 1, Primair decides to enter the country Y market and 
incorporates a wholly owned subsidiary in country Y, Company S, to act as 
its distributor in country Y. At the same time, Primair enters into a long-
term royalty-free marketing and distribution agreement with Company S. 
Under the agreement, Company S is granted the exclusive right to market 
and distribute watches bearing the R trademark and using the R trade name 
in country Y for a period of five years, with an option for a further five 
years. Company S obtains no other rights relating to the R trademark and 
trade name from Primair, and in particular is prohibited from re-exporting 
watches bearing the R trademark and trade name. The sole activity of 
Company S is marketing and distributing watches bearing the R trademark 
and trade name. It is assumed that the R watches are not part of a portfolio 
of products distributed by Company S in country Y. Company S undertakes 
no secondary processing, as it imports packaged watches into country Y 
ready for sale to the final customer. 


22. Under the contract between Primair and Company S, Company S 
purchases the watches from Primair in country Y currency, takes title to the 
branded watches and performs the distribution function in country Y, incurs 
the associated carrying costs (e.g. inventory and receivables financing), and 
assumes the corresponding risks (e.g. inventory, credit and financing risks). 
Under the contract between Primair and Company S, Company S is required 
to act as a marketing agent to assist in developing the market for R watches 
in country Y. Company S consults with Primair in developing the country Y 
marketing strategy for R watches. Primair develops the overall marketing 
plan based largely on its experience in other countries, it develops and 
approves the marketing budgets, and it makes final decisions regarding 
advertising designs, product positioning and core advertising messages. 
Company S consults on local market issues related to advertising, assists in 
executing the marketing strategy under Primair’s direction, and provides 
evaluations of the effectiveness of various elements of the marketing 
strategy. As compensation for providing these marketing support activities, 
Company S receives from Primair a service fee based on the level of 
marketing expenditure it incurs and including an appropriate profit element. 


23. Assume for the purpose of this example that, based upon a 
thorough comparability analysis, including a detailed functional analysis, it 
is possible to conclude that the price Company S pays Primair for the R 
watches should be analysed separately from the compensation Company S 
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receives for the marketing it undertakes on behalf of Primair. Assume 
further that based upon identified comparable transactions, the price paid for 
the watches is arm’s length and that this price enables Company S to earn an 
arm’s length level of compensation from selling the watches for the 
distribution function it performs, the assets it uses and the risks it assumes. 


24. In Years 1 to 3, Company S embarks on a strategy that is 
consistent with its agreement with Primair to develop the country Y market 
for R watches. In the process, Company S incurs marketing expenses. 
Consistent with the contract, Company S is reimbursed by Primair for the 
marketing expenses it incurs, and is paid a mark-up on those expenses. By 
the end of Year 2, the R trademark and trade name have become well 
established in country Y. The compensation derived by Company S for the 
marketing activities it performed on behalf of Primair is determined to be 
arm’s length, based upon comparison to that paid to independent advertising 
and marketing agents identified and determined to be comparable as part of 
the comparability analysis. 


25. Under these circumstances, Primair is entitled to retain any 
income derived from exploiting the R trademark and trade name in the 
country Y market that exceeds the arm’s length compensation to Company S 
for its functions and no transfer pricing adjustment is warranted under the 
circumstances. 


Example 9 


26. The facts in this example are the same as in Example 8, except as 
follows: 


• Under the contract between Primair and Company S, Company S is 
now obligated to develop and execute the marketing plan for 
country Y without detailed control of specific elements of the plan 
by Primair. Company S bears the costs and assumes certain of the 
risks associated with the marketing activities. The agreement 
between Primair and Company S does not specify the amount of 
marketing expenditure Company S is expected to incur, only that 
Company S is required to use its best efforts to market the watches. 
Company S receives no direct reimbursement from Primair in 
respect of any expenditure it incurs, nor does it receive any other 
indirect or implied compensation from Primair, and Company S 
expects to earn its reward solely from its profit from the sale of R 
brand watches to third party customers in the country Y market. A 
thorough functional analysis reveals that Primair exercises a lower 
level of control over the marketing activities of Company S than in 
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Example 8 in that it does not review and approve the marketing 
budget or design details of the marketing plan. Company S bears 
different risks and is compensated differently than was the case in 
Example 8. The contractual arrangements between Primair and 
Company S are different and the risks assumed by Company S are 
greater in Example 9 than in Example 8. Company S does not 
receive direct cost reimbursements or a separate fee for marketing 
activities. The only controlled transaction between Primair and 
Company S in Example 9 is the transfer of the branded watches. As 
a result, Company S can obtain its reward for its marketing 
activities only through selling R brand watches to third party 
customers. 


• As a result of these differences, Primair and Company S adopt a 
lower price for watches in Example 9 than the price for watches 
determined for purposes of Example 8. As a result of the 
differences identified in the functional analysis, different criteria 
are used for identifying comparables and for making comparability 
adjustments than was the case in Example 8. This results in 
Company S having a greater anticipated total profit in Example 9 
than in Example 8 because of its higher level of risk and its more 
extensive functions. 


27. Assume that in Years 1 through 3, Company S embarks on a 
strategy that is consistent with its agreement with Primair and, in the 
process, performs marketing functions and incurs marketing expenses. As a 
result, Company S has high operating expenditures and slim margins in 
Years 1 through 3. By the end of Year 2, the R trademark and trade name 
have become established in country Y because of Company S’s efforts. 
Where the marketer/distributor actually bears the costs and associated risks 
of its marketing activities, the issue is the extent to which the 
marketer/distributor can share in the potential benefits from those activities. 
Assume that the enquiries of the country Y tax administrations conclude, 
based on a review of comparable distributors, that Company S would have 
been expected to have performed the functions it performed and incurred its 
actual level of marketing expense if it were independent from Primair. 


28. Given that Company S performs the functions and bears the costs 
and associated risks of its marketing activities under a long-term contract of 
exclusive distribution rights for the R watches, there is an opportunity for 
Company S to benefit (or suffer a loss) from the marketing and distribution 
activities it undertakes. Based on an analysis of reasonably reliable 
comparable data, it is concluded that, for purposes of this example, the 
benefits obtained by Company S result in profits similar to those made by 
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independent marketers and distributors bearing the same types of risks and 
costs as Company S in the first few years of comparable long-term 
marketing and distribution agreements for similarly unknown products. 


29. Based on the foregoing assumptions, Company S’s return is arm’s 
length and its marketing activities, including its marketing expenses, are not 
significantly different than those performed by independent marketers and 
distributors in comparable uncontrolled transactions. The information on 
comparable uncontrolled arrangements provides the best measure of the 
arm’s length return earned by Company S for the contribution to intangible 
value provided by its functions, risks, and costs. That return therefore 
reflects arm’s length compensation for Company S’s contributions and 
accurately measures its share of the income derived from exploitation of the 
trademark and trade name in country Y. No separate or additional 
compensation is required to be provided to Company S. 


Example 10 


30. The facts in this example are the same as in Example 9, except 
that the market development functions undertaken by Company S in this 
Example 10 are far more extensive than those undertaken by Company S in 
Example 9. 


31. Where the marketer/distributor actually bears the costs and 
assumes the risks of its marketing activities, the issue is the extent to which 
the marketer/distributor can share in the potential benefits from those 
activities. A thorough comparability analysis identifies several uncontrolled 
companies engaged in marketing and distribution functions under similar 
long-term marketing and distribution arrangements. Assume, however, that 
the level of marketing expense Company S incurred in Years 1 through 5 far 
exceeds that incurred by the identified comparable independent marketers 
and distributors. Assume further that the high level of expense incurred by 
Company S reflects its performance of additional or more intensive 
functions than those performed by the potential comparables and that 
Primair and Company S expect those additional functions to generate higher 
margins or increased sales volume for the products. Given the extent of the 
market development activities undertaken by Company S, it is evident that 
Company S has made a larger functional contribution to development of the 
market and the marketing intangibles and has assumed significantly greater 
costs and assumed greater risks than the identified potentially comparable 
independent enterprises (and substantially higher costs and risks than in 
Example 9). There is also evidence to support the conclusion that the profits 
realised by Company S are significantly lower than the profit margins of the 
identified potentially comparable independent marketers and distributors 







ANNEX TO CHAPTER VI: EXAMPLES ON INTANGIBLES – 575 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


during the corresponding years of similar long-term marketing and 
distribution agreements. 


32. As in Example 9, Company S bears the costs and associated risks 
of its marketing activities under a long-term contract of exclusive marketing 
and distribution rights for the R watches, and therefore expects to have an 
opportunity to benefit (or suffer a loss) from the marketing and distribution 
activities it undertakes. However, in this case Company S has performed 
functions and borne marketing expenditures beyond what independent 
enterprises in potentially comparable transactions with similar rights incur 
for their own benefit, resulting in significantly lower profit margins for 
Company S than are made by such enterprises. 


33. Based on these facts, it is evident that by performing functions and 
incurring marketing expenditure substantially in excess of the levels of 
function and expenditure of independent marketer/distributors in 
comparable transactions, Company S has not been adequately compensated 
by the margins it earns on the resale of R watches. Under such 
circumstances it would be appropriate for the country Y tax administration 
to propose a transfer pricing adjustment based on compensating Company S 
for the marketing activities performed (taking account of the risks assumed 
and the expenditure incurred) on a basis that is consistent with what 
independent enterprises would have earned in comparable transactions. 
Depending on the facts and circumstances reflected in a detailed 
comparability analysis, such an adjustment could be based on: 


• Reducing the price paid by Company S for the R brand watches 
purchased from Primair. Such an adjustment could be based on 
applying a resale price method or transactional net margin method 
using available data about profits made by comparable marketers 
and distributors with a comparable level of marketing and 
distribution expenditure if such comparables can be identified. 


• An alternative approach might apply a residual profit split method 
that would split the combined profits from sales of R branded 
watches in country Y by first giving Company S and Primair a 
basic return for the functions they perform and then splitting the 
residual profit on a basis that takes into account the relative 
contributions of both Company S and Primair to the generation of 
income and the value of the R trademark and trade name. 


• Directly compensating Company S for the excess marketing 
expenditure it has incurred over and above that incurred by 
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comparable independent enterprises including an appropriate profit 
element for the functions and risks reflected by those expenditures. 


34. In this example, the proposed adjustment is based on 
Company S’s having performed functions, assumed risks, and incurred costs 
that contributed to the development of the marketing intangibles for which it 
was not adequately compensated under its arrangement with Primair. If the 
arrangements between Company S and Primair were such that Company S 
could expect to obtain an arm’s length return on its additional investment 
during the remaining term of the distribution agreement, a different outcome 
could be appropriate. 


Example 11 


35. The facts in this example are the same as in Example 9, except 
that Company S now enters into a three-year royalty-free agreement to 
market and distribute the watches in the country Y market, with no option to 
renew. At the end of the three-year period, Company S does not enter into a 
new contract with Primair. 


36. Assume that it is demonstrated that independent enterprises do 
enter into short-term distribution agreements where they incur marketing 
and distribution expenses, but only where they stand to earn a reward 
commensurate with the functions performed, the assets used, and the risks 
assumed within the time period of the contract. Evidence derived from 
comparable independent enterprises shows that they do not invest large 
sums of money in developing marketing and distribution infrastructure 
where they obtain only a short-term marketing and distribution agreement, 
with the attendant risk of non-renewal without compensation. The potential 
short-term nature of the marketing and distribution agreement is such that 
Company S could not, or may not be able to, benefit from the marketing and 
distribution expenditure it incurs at its own risk. The same factors mean that 
Company S’s efforts may well benefit Primair in the future. 


37. The risks assumed by Company S are substantially higher than in 
Example 9 and Company S has not been compensated on an arm’s length 
basis for bearing these additional risks. In this case, Company S has 
undertaken market development activities and borne marketing expenditures 
beyond what comparable independent enterprises with similar rights incur 
for their own benefit, resulting in significantly lower profit margins for 
Company S than are made by comparable enterprises. The short term nature 
of the contract makes it unreasonable to expect that Company S has the 
opportunity of obtaining appropriate benefits under the contract within the 
limited term of the agreement with Primair. Under these circumstances, 
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Company S is entitled to compensation for its at risk contribution to the 
value of the R trademark and trade name during the term of its arrangement 
with Primair. 


38. Such compensation could take the form of direct compensation 
from Primair to Company S for the anticipated value created through the 
marketing expenditures and market development functions it has 
undertaken. Alternatively, such an adjustment could take the form of a 
reduction in the price paid by Company S to Primair for R watches during 
Years 1 through 3. 


Example 12 


39. The facts in this example are the same as in Example 9 with the 
following additions: 


• By the end of Year 3, the R brand is successfully established in the 
country Y market and Primair and Company S renegotiate their 
earlier agreement and enter into a new long-term licensing 
agreement. The new agreement, which is to commence at the 
beginning of Year 4, is for five years with Company S having an 
option for a further five years. Under this agreement, Company S 
agrees to pay a royalty to Primair based on the gross sales of all 
watches bearing the R trademark. In all other respects, the new 
agreement has the same terms and conditions as in the previous 
arrangement between the parties. There is no adjustment made to 
the price payable by Company S for the branded watches as a result 
of the introduction of the royalty. 


• Company S’s sales of R brand watches in Years 4 and 5 are 
consistent with earlier budget forecasts. However, the introduction 
of the royalty from the beginning of year 4 results in Company S’s 
profit margins declining substantially. 


40. Assume that there is no evidence that independent 
marketers/distributors of similar branded products have agreed to pay 
royalties under similar arrangements. Company S’s level of marketing 
expenditure and activity, from Year 4 on, is consistent with that of 
independent enterprises. 


41.  For transfer pricing purposes, it would not generally be 
expected that a royalty would be paid in arm’s length transactions where a 
marketing and distribution entity obtains no rights for transfer pricing 
purposes in trademarks and similar intangibles other than the right to use 
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such intangibles in distributing a branded product supplied by the entity 
entitled to the income derived from exploiting such intangibles. 
Furthermore, the royalty causes Company S’s profit margins to be 
consistently lower than those of independent enterprises with comparable 
functions performed, assets used and risks assumed during the 
corresponding years of similar long-term marketing and distribution 
arrangements. Accordingly, a transfer pricing adjustment disallowing the 
royalties paid would be appropriate based on the facts of this example. 


Example 13 


42. The facts in this example are the same as those set out in 
Example 10 with the following additions: 


• At the end of Year 3, Primair stops manufacturing watches and 
contracts with a third party to manufacture them on its behalf. As a 
result, Company S will import unbranded watches directly from the 
manufacturer and undertake secondary processing to apply the R 
name and logo and package the watches before sale to the final 
customer. It will then sell and distribute the watches in the manner 
described in Example 10. 


• As a consequence, at the beginning of Year 4, Primair and 
Company S renegotiate their earlier agreement and enter into a new 
long term licensing agreement. The new agreement, to start at the 
beginning of Year 4, is for five years, with Company S having an 
option for a further five years. 


• Under the new agreement, Company S is granted the exclusive 
right within country Y to process, market and distribute watches 
bearing the R trademark in consideration for its agreement to pay a 
royalty to Primair based on the gross sales of all such watches. 
Company S receives no compensation from Primair in respect of 
the renegotiation of the original marketing and distribution 
agreement. It is assumed for purposes of this example that the 
purchase price Company S pays for the watches from the beginning 
of Year 4 is arm’s length and that no consideration with respect to 
the R name is embedded in that price. 


43. In connection with a tax audit conducted by country Y tax 
administrations in Year 6, it is determined, based on a proper functional 
analysis, that the level of marketing expenses Company S incurred during 
Years 1 through 3 far exceeded those incurred by independent marketers and 
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distributors with similar long term marketing and distribution agreements. It 
is also determined that the level and intensity of marketing activity 
undertaken by Company S exceeded that of independent marketers and 
distributors, and that the relatively greater activity has been successful in 
expanding volumes and/or increasing the Primair group’s overall margins 
from sales in country Y. Given the extent of the market development 
activities undertaken by Company S, including its strategic control over 
such activities, it is evident from the comparability and functional analysis 
that Company S has assumed significantly greater costs and assumed greater 
risks than comparable independent enterprises. There is also evidence that 
the individual entity profit margins realised by Company S are significantly 
lower than the profit margins of comparable independent marketers and 
distributors during the corresponding years of similar long-term marketing 
and distribution arrangements. 


44. The country Y audit also identifies that in Years 4 and 5, 
Company S bears the costs and associated risks of its marketing activities 
under the new long-term licensing arrangement with Primair, and because of 
the long-term nature of the agreement, Company S may have an opportunity 
to benefit (or suffer a loss) from its activities. However, Company S has 
undertaken market development activities and incurred marketing 
expenditure far beyond what comparable independent licensees with similar 
long-term licensing agreements undertake and incur for their own benefit, 
resulting in significantly lower anticipated profit margins for Company S 
than those of comparable enterprises. 


45. Based on these facts, Company S should be compensated with an 
additional return for the market development functions it performs, the 
assets it uses and the risks it assumes. For Years 1 through 3, the possible 
bases for such an adjustment would be as described in Example 10. For 
Years 4 and 5 the bases for an adjustment would be similar, except that the 
adjustment could reduce the royalty payments from Company S to Primair, 
rather than the purchase price of the watches. Depending on the facts and 
circumstances, consideration could also be given to whether Company S 
should have received compensation in connection with the renegotiation of 
the arrangement at the end of Year 3 in accordance with the guidance in 
Part II of Chapter IX. 


Example 14 


46. Shuyona is the parent company of an MNE group. Shuyona is 
organised in and operates in country X. The Shuyona group is involved in 
the production and sale of consumer goods. In order to maintain and, if 
possible, improve its market position, ongoing research is carried out by the 
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Shuyona group to improve existing products and develop new products. The 
Shuyona group maintains two R&D centres, one operated by Shuyona in 
country X and the other operated by Company S, a subsidiary of Shuyona 
operating in country Y. The Shuyona R&D centre is responsible for the 
overall research programme of Shuyona group. The Shuyona R&D centre 
designs research programmes, develops and controls budgets, makes 
decisions as to where R&D activities will be conducted, monitors the 
progress on all R&D projects and, in general, controls the R&D function for 
the MNE group, operating under strategic direction of Shuyona group senior 
management. 


47. The Company S R&D centre operates on a separate project by 
project basis to carry out specific projects assigned by the Shuyona R&D 
centre. Suggestions of Company S R&D personnel for modifications to the 
research programme are required to be formally approved by the Shuyona 
R&D centre. The Company S R&D centre reports on its progress on at least 
a monthly basis to supervisory personnel at the Shuyona R&D centre. If 
Company S exceeds budgets established by Shuyona for its work, approval 
of Shuyona R&D management must be sought for further expenditures. 
Contracts between the Shuyona R&D centre and the Company S R&D 
centre specify that Shuyona will bear all risks and costs related to R&D 
undertaken by Company S. All patents, designs and other intangibles 
developed by Company S research personnel are registered by Shuyona, 
pursuant to contracts between the two companies. Shuyona pays Company S 
a service fee for its research and development activities. 


48. The transfer pricing analysis of these facts would begin by 
recognising that Shuyona is the legal owner of the intangibles. Shuyona 
controls and manages both its own R&D work and that of Company S. It 
performs the important functions related to that work such as budgeting, 
establishing research programmes, designing projects and funding and 
controlling expenditures. Under these circumstances, Shuyona is entitled to 
returns derived from the exploitation of the intangibles developed through 
the R&D efforts of Company S. Company S is entitled to compensation for 
its functions performed, assets used, and risks assumed. In determining the 
amount of compensation due Company S, the relative skill and efficiency of 
the Company S R&D personnel, the nature of the research being undertaken, 
and other factors contributing to value should be considered as 
comparability factors. To the extent transfer pricing adjustments are required 
to reflect the amount a comparable R&D service provider would be paid for 
its services, such adjustments would generally relate to the year the service 
is provided and would not affect the entitlement of Shuyona to future returns 
derived from exploiting intangibles derived from the Company S R&D 
activities. 
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Example 15 


49. Shuyona is the parent company of an MNE group. Shuyona is 
organised in and operates exclusively in country X. The Shuyona group is 
involved in the production and sale of consumer goods. In order to maintain 
and, if possible, improve its market position, ongoing research is carried out 
by the Shuyona group to improve existing products and develop new 
products. The Shuyona group maintains two R&D centres, one operated by 
Shuyona in country X, and the other operated by Company S, a subsidiary 
of Shuyona, operating in country Y. 


50. The Shuyona group sells two lines of products. All R&D with 
respect to product line A is conducted by Shuyona. All R&D with respect to 
product line B is conducted by the R&D centre operated by Company S. 
Company S also functions as the regional headquarters of the Shuyona 
group in North America and has global responsibility for the operation of 
the business relating to product line B. However, all patents developed 
through Company S research efforts are registered by Shuyona. Shuyona 
makes no or only a nominal payment to Company S in relation to the 
patentable inventions developed by the Company S R&D centre. 


51. The Shuyona and Company S R&D centres operate 
autonomously. Each bears its own operating costs. Under the general policy 
direction of Shuyona senior management, the Company S R&D centre 
develops its own research programmes, establishes its own budgets, makes 
determinations as to when R&D projects should be terminated or modified, 
and hires its own R&D staff. The Company S R&D centre reports to the 
product line B management team in Company S, and does not report to the 
Shuyona R&D centre. Joint meetings between the Shuyona and Company S 
R&D teams are sometimes held to discuss research methods and common 
issues. 


52. The transfer pricing analysis of this fact pattern would begin by 
recognising that Shuyona is the legal owner/registrant of intangibles 
developed by Company S. Unlike the situation in Example 14, however, 
Shuyona neither performs nor exercises control over the research functions 
carried out by Company S, including the important functions related to 
management, design, budgeting and funding that research. Accordingly, 
Shuyona’s legal ownership of the intangibles does not entitle it to retain or 
be attributed any income related to the product line B intangibles. Tax 
administrations could arrive at an appropriate transfer pricing outcome by 
recognising Shuyona’s legal ownership of the intangibles but by noting that, 
because of the contributions of Company S in the form of functions, assets, 
and risks, appropriate compensation to Company S for its contributions 
could be ensured by confirming that Company S should make no royalty or 
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other payment to Shuyona for the right to use any successfully developed 
Company S intangibles, so that the future income derived from the 
exploitation of those intangibles by Company S would be allocated to 
Company S and not to Shuyona. 


53. If Shuyona exploits the product line B intangibles by itself, 
Shuyona should provide appropriate compensation to Company S for its 
functions performed, assets used and risks assumed related to intangible 
development. In determining the appropriate level of compensation for 
Company S, the fact that Company S performs all of the important functions 
related to intangible development would likely make it inappropriate to treat 
Company S as the tested party in an R&D service arrangement. 


Example 16 


54. Shuyona is the parent company of an MNE group. Shuyona is 
organised in and operates exclusively in Country X. The Shuyona group is 
involved in the production and sale of consumer goods. In order to maintain 
and, if possible, improve its market position, ongoing research is carried out 
by the Shuyona group to improve existing products and develop new 
products. The Shuyona group maintains two R&D centres, one operated by 
Shuyona in country X, and the other operated by Company S, a subsidiary 
of Shuyona, operating in country Y. The relationships between the Shuyona 
R&D centre and the Company S R&D centre are as described in 
Example 14. 


55. In Year 1, Shuyona sells all rights to patents and other technology 
related intangibles, including rights to use those intangibles in ongoing 
research, to a new subsidiary, Company T, organised in country Z. 
Company T establishes a manufacturing facility in country Z and begins to 
supply products to members of the Shuyona group around the world. For 
purposes of this example, it is assumed that the compensation paid by 
Company T in exchange for the transferred patents and related intangibles is 
based on a valuation of anticipated future cash flows generated by the 
transferred intangibles at the time of the transfer. 


56. At the same time as the transfer of patents and other technology 
related intangibles, Company T enters into a contract research agreement 
with Shuyona and a separate contract research agreement with Company S. 
Pursuant to these agreements, Company T contractually agrees to bear the 
financial risk associated with possible failure of future R&D projects, agrees 
to assume the cost of all future R&D activity, and agrees to pay Shuyona 
and Company S a service fee based on the cost of the R&D activities 
undertaken plus a mark-up equivalent to the profit mark-up over cost earned 
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by certain identified independent companies engaged in providing research 
services. 


57. Company T has no technical personnel capable of conducting or 
supervising the research activities. Shuyona continues to develop and design 
the R&D programme related to further development of the transferred 
intangibles, to establish its own R&D budgets, to determine its own levels of 
R&D staffing, and to make decisions regarding whether to pursue or 
terminate particular R&D projects. Moreover, Shuyona continues to 
supervise and control the R&D activities in Company S in the manner 
described in Example 14. 


58. The transfer pricing analysis begins by identifying the commercial 
or financial relations between the parties and the conditions and 
economically relevant circumstances attaching to those relations in order 
that the controlled transaction is accurately delineated under the principles 
of Chapter I, Section D.1. Key assumptions in this example are that 
Company T functions as a manufacturer and performs no activities in 
relation to the acquisition, development or exploitation of the intangibles 
and does not control risks in relation to the acquisition of the intangibles or 
to their further development. Instead, all development activities and risk 
management functions relating to the intangibles are performed by Shuyona 
and Company S, with Shuyona controlling the risk. A thorough examination 
of the transaction indicates that it should accurately be delineated as the 
provision of financing by Company T equating to the costs of the acquired 
intangibles and the ongoing development. A key assumption in this example 
is that, although Company T contractually assumes the financial risk and has 
the financial capacity to assume that risk, it does not exercise control over 
that risk in accordance with the principles outlined in paragraphs 6.63 and 
6.64. As a result, in addition to its manufacturing reward, Company T is 
entitled to no more than a risk-free return for its funding activities. (For 
further guidance see Section D.1 of Chapter I, and in particular 
paragraph 1.103.) 


Example 17 


59. Company A is a fully integrated pharmaceutical company engaged 
in the discovery, development, production and sale of pharmaceutical 
preparations. Company A conducts its operations in country X. In 
conducting its research activities, Company A regularly retains independent 
Contract Research Organisations (CROs) to perform various R&D activities, 
including designing and conducting clinical trials with regard to products 
under development by Company A. However, such CROs do not engage in 
the blue sky research required to identify new pharmaceutical compounds. 
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Where Company A does retain a CRO to engage in clinical research 
activities, research personnel at Company A actively participate in designing 
the CRO’s research studies, provide to the CRO results and information 
derived from earlier research, establish budgets and timelines for CRO 
projects, and conduct ongoing quality control with respect to the CRO’s 
activities. In such arrangements, CROs are paid a negotiated fee for services 
and do not have an ongoing interest in the profits derived from sales of 
products developed through their research. 


60. Company A transfers patents and related intangibles related to 
Product M, an early stage pharmaceutical preparation believed to have 
potential as a treatment for Alzheimer’s disease to Company S, a subsidiary 
of Company A operating in country Y (the transaction relates strictly to the 
existing intangibles and does not include compensation for future R&D 
services of Company A). It is assumed for purposes of this example that the 
payment of Company S for the transfer of intangibles related to Product M 
is based on a valuation of anticipated future cash flows. Company S has no 
technical personnel capable of designing, conducting or supervising required 
ongoing research activities related to Product M. Company S therefore 
contracts with Company A to carry on the research programme related to 
Product M in the same manner as before the transfer of intangibles to 
Company S. Company S agrees to fund all of the ongoing Product M 
research, assume the financial risk of potential failure of such research, and 
to pay for Company A’s services based on the cost plus margins earned by 
CROs like those with which Company A regularly transacts. 


61. The transfer pricing analysis of these facts begins by recognising 
that, following the transfer, Company S is the legal owner of the Product M 
intangibles under relevant contracts and registrations. However, Company A 
continues to perform and control functions and to manage risks related to the 
intangibles owned by Company S, including the important functions 
described in paragraph 6.56, and is entitled to compensation for those 
contributions. Under these circumstances, Company A’s transactions with 
CRO’s are not comparable to the arrangements between Company S and 
Company A related to Product M and may not be used as a benchmark for 
the arm’s length compensation required to be provided to Company A for its 
ongoing R&D activity with respect to the Product M intangibles. 
Company S does not perform or control the same functions or control the 
same risks in its transactions with Company A, as does Company A in its 
transactions with the CROs. 


62. While Company S is the legal owner of the intangibles, it should 
not be entitled to all of the returns derived from the exploitation of the 
intangibles. Because Company S lacks the capability to control research 
related risks, Company A should be treated as bearing a substantial portion 
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of the relevant risk and Company A should also be compensated for its 
functions, including the important functions described in paragraph 6.56. 
Company A should be entitled to larger returns than the CROs under these 
circumstances. 


63. A thorough examination of the transaction in this example may 
show that it should accurately be delineated as the provision of financing by 
Company S equating to the costs of the acquired intangibles and the ongoing 
development. As a result, Company S is entitled to only a financing return. 
The level of the financing return depends on the exercising of control over 
the financing risk in accordance with the guidance in Section D.1 of 
Chapter I and the principles outlined in paragraphs 6.63 and 6.64. 
Company A would be entitled to retain the remaining income or losses. 


Example 18 


64. Primarni is organised in and conducts business in country A. 
Company S is an associated enterprise of Primarni. Company S is organised 
in and does business in country B. Primarni develops a patented invention 
and manufacturing know-how related to Product X. It obtains valid patents 
in all countries relevant to this example. Primarni and Company S enter into 
a written licence agreement pursuant to which Primarni grants Company S 
the right to use the Product X patents and know-how to manufacture and sell 
Product X in country B, while Primarni retains the patent and know-how 
rights to Product X throughout Asia, Africa, and in country A. 


65. Assume Company S uses the patents and know-how to 
manufacture Product X in country B. It sells Product X to both independent 
and associated customers in country B. Additionally, it sells Product X to 
associated distribution entities based throughout Asia and Africa. The 
distribution entities resell the units of Product X to customers throughout 
Asia and Africa. Primarni does not exercise its retained patent rights for 
Asia and Africa to prevent the sale of Product X by Company S to the 
distribution entities operating in Asia and Africa. 


66. Under these circumstances, the conduct of the parties suggests that 
the transaction between Primarni and Company S is actually a licence of the 
Product X patents and know-how for country B, plus Asia and Africa. In a 
transfer pricing analysis of the transactions between Company S and 
Primarni, Company S’s licence should be treated as extending to Asia and 
Africa, and should not be limited to country B, based on the conduct of the 
parties. The royalty rate should be recalculated to take into account the total 
projected sales by Company S in all territories including those to the Asian 
and African entities. 
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Example 19 


67. Company P, a resident of country A conducts a retailing business, 
operating several department stores in country A. Over the years, 
Company P has developed special know-how and a unique marketing 
concept for the operation of its department stores. It is assumed that the 
know-how and unique marketing concept constitute intangibles within the 
meaning of Section A of Chapter VI. After years of successfully conducting 
business in country A, Company P establishes a new subsidiary, 
Company S, in country B. Company S opens and operates new department 
stores in country B, obtaining profit margins substantially higher than those 
of otherwise comparable retailers in country B. 


68. A detailed functional analysis reveals that Company S uses in its 
operations in country B, the same know-how and unique marketing concept 
as the ones used by Company P in its operations in country A. Under these 
circumstances, the conduct of the parties reveals that a transaction has taken 
place consisting in the transfer from Company P to Company S of the right 
to use the know-how and unique marketing concept. Under comparable 
circumstances, independent parties would have concluded a license 
agreement granting Company S the right to use in country B, the know-how 
and unique marketing concept developed by Company P. Accordingly, one 
possible remedy available to the tax administration is a transfer pricing 
adjustment imputing a royalty payment from Company S to Company P for 
the use of these intangibles. 


Example 20 


69. Ilcha is organised in country A. The Ilcha group of companies has 
for many years manufactured and sold Product Q in countries B and C 
through a wholly owned subsidiary, Company S1, which is organised in 
country B. Ilcha owns patents related to the design of Product Q and has 
developed a unique trademark and other marketing intangibles. The patents 
and trademarks are registered by Ilcha in countries B and C. 


70. For sound business reasons, Ilcha determines that the group’s 
business in countries B and C would be enhanced if those businesses were 
operated through separate subsidiaries in each country. Ilcha therefore 
organises in country C a wholly owned subsidiary, Company S2. With 
regard to the business in country C: 


• Company S1 transfers to Company S2 the tangible manufacturing 
and marketing assets previously used by Company S1 in country C. 
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• Ilcha and Company S1 agree to terminate the agreement granting 
Company S1 the following rights with relation to Product Q: the 
right to manufacture and distribute Product Q in country C; the 
right to use the patents and trademark in carrying out its 
manufacturing and distribution activities in country C; and, the 
right to use customer relationships, customer lists, goodwill and 
other items in country C (hereinafter, “the Rights”). 


• Ilcha enters into new, long-term licence agreements with 
Company S2 granting it the Rights in country C. 


The newly formed subsidiary thereafter conducts the Product Q business 
in country C, while Company S1 continues to conduct the Product Q 
business in Country B. 


71. Assume that over the years of its operation, Company S1 
developed substantial business value in country C and an independent 
enterprise would be willing to pay for that business value in an acquisition. 
Further assume that, for accounting and business valuation purposes, a 
portion of such business value would be treated as goodwill in a purchase 
price allocation conducted with regard to a sale of Company S1’s country C 
business to an independent party. 


72. Under the facts and circumstances of the case, there is value being 
transferred to Company S2 through the combination of (i) the transfer of 
part of Company S1’s tangible business assets to Company S2 in country C, 
and (ii) the surrendering by Company S1 of the Rights and the subsequent 
granting of the Rights by Ilcha to Company S2. There are three separate 
transactions: 


• the transfer of part of Company S1’s tangible business assets to 
Company S2 in country C; 


• the surrendering by Company S1 of its rights under the licence 
back to Ilcha; and 


• the subsequent granting of a licence by Ilcha to Company S2. 


For transfer pricing purposes, the prices paid by Ilcha and by 
Company S2 in connection with these transactions should reflect the value 
of the business which would include amounts that may be treated as the 
value of goodwill for accounting purposes. 
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Example 21 


73. Första is a consumer goods company organised and operating in 
country A. Prior to Year 1, Första produces Product Y in country A and sells 
it through affiliated distribution companies in many countries around the 
world. Product Y is well recognised and attracts a premium compared to its 
competitors, to which Första is entitled as the legal owner and developer of 
the trademark and related goodwill giving rise to that premium. 


74. In Year 2, Första organises Company S, a wholly owned 
subsidiary, in country B. Company S acts as a super distributor and 
invoicing centre. Första continues to ship Product Y directly to its 
distribution affiliates, but title to the products passes to Company S, which 
reinvoices the distribution affiliates for the products. 


75. Beginning in Year 2, Company S undertakes to reimburse the 
distribution affiliates for a portion of their advertising costs. Prices for 
Product Y from Company S to the distribution affiliates are adjusted upward 
so that the distribution affiliate operating profit margins remain constant 
notwithstanding the shift of advertising cost to Company S. Assume that the 
operating profit margins earned by the distribution affiliates are arm’s length 
both before and after Year 2 given the concurrent changes in product pricing 
and the reimbursement of advertising costs. Company S performs no 
functions with regard to advertising nor does it control any risk related to 
marketing the products. 


76. In Year 3, the prices charged by Första to Company S are reduced. 
Första and Company S claim such a reduction in price is justified because 
Company S is now entitled to income related to intangibles. It asserts that 
such income is attributable to intangibles in respect of Product Y created 
through the advertising costs it has borne. 


77.  In substance, Company S has no claim to income derived 
from the exploitation of intangibles with respect to Product Y. It performs 
no functions, assumes no risk, and in substance bears no costs related to the 
development, enhancement, maintenance or protection of intangibles. 
Transfer pricing adjustments to increase the income of Första in Year 3 and 
thereafter would be appropriate. 


Example 22 


78. Company A owns a government licence for a mining activity and 
a government licence for the exploitation of a railway. The mining licence 
has a standalone market value of 20. The railway licence has a standalone 
market value of 10. Company A has no other net assets. 
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79. Birincil, an entity which is independent of Company A, acquires 
100% of the equity interests in Company A for 100. Birincil’s purchase 
price allocation performed for accounting purposes with respect to the 
acquisition attributes 20 of the purchase price to the mining licence; 10 to 
the railway licence; and 70 to goodwill based on the synergies created 
between the mining and railway licences. 
80. Immediately following the acquisition, Birincil causes 
Company A to transfer its mining and railway licences to Company S, a 
subsidiary of Birincil. 
81. In conducting a transfer pricing analysis of the arm’s length price 
to be paid by Company S for the transaction with Company A, it is 
important to identify with specificity the intangibles transferred. As was the 
case with Birincil’s arm’s length acquisition of Company A, the goodwill 
associated with the licences transferred to Company S would need to be 
considered, as it should generally be assumed that value does not disappear, 
nor is it destroyed as part of an internal business restructuring. 
82. As such, the arm’s length price for the transaction between 
Companies A and S should take account of the mining licence, the railway 
licence, and the value ascribed to goodwill for accounting purposes. The 100 
paid by Birincil for the shares of Company A represents an arm’s length 
price for those shares and provides useful information regarding the 
combined value of the intangibles. 


Example 23 


83. Birincil acquires 100% of the equity interests in an independent 
enterprise, Company T for 100. Company T is a company that engages in 
research and development and has partially developed several promising 
technologies but has only minimal sales. The purchase price is justified 
primarily by the value of the promising, but only partly developed, 
technologies and by the potential of Company T personnel to develop 
further new technologies in the future. Birincil’s purchase price allocation 
performed for accounting purposes with respect to the acquisition attributes 
20 of the purchase price to tangible property and identified intangibles, 
including patents, and 80 to goodwill. 


84. Immediately following the acquisition, Birincil causes Company T 
to transfer all of its rights in developed and partially developed technologies, 
including patents, trade secrets and technical know-how to Company S, a 
subsidiary of Birincil. Company S simultaneously enters into a contract 
research agreement with Company T, pursuant to which the Company T 
workforce will continue to work exclusively on the development of the 
transferred technologies and on the development of new technologies on 
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behalf of Company S. The agreement provides that Company T will be 
compensated for its research services by payments equal to its cost plus a 
mark-up, and that all rights to intangibles developed or enhanced under the 
research agreement will belong to Company S. As a result, Company S will 
fund all future research and will assume the financial risk that some or all of 
the future research will not lead to the development of commercially viable 
products. Company S has a large research staff, including management 
personnel responsible for technologies of the type acquired from 
Company T. Following the transactions in question, the Company S research 
and management personnel assume full management responsibility for the 
direction and control of the work of the Company T research staff. 
Company S approves new projects, develops and plans budgets and in other 
respects controls the ongoing research work carried on at Company T. All 
company T research personnel will continue to be employees of Company T 
and will be devoted exclusively to providing services under the research 
agreement with Company S. 
85. In conducting a transfer pricing analysis of the arm’s length price 
to be paid by Company S for intangibles transferred by Company T, and of 
the price to be paid for ongoing R&D services to be provided by 
Company T, it is important to identify the specific intangibles transferred to 
Company S and those retained by Company T. The definitions and 
valuations of intangibles contained in the purchase price allocation are not 
determinative for transfer pricing purposes. The 100 paid by Birincil for the 
shares of Company T represents an arm’s length price for shares of the 
company and provides useful information regarding the value of the 
business of Company T. The full value of that business should be reflected 
either in the value of the tangible and intangible assets transferred to 
Company S or in the value of the tangible and intangible assets and 
workforce retained by Company T. Depending on the facts, a substantial 
portion of the value described in the purchase price allocation as goodwill of 
Company T may have been transferred to Company S together with the 
other Company T intangibles. Depending on the facts, some portion of the 
value described in the purchase price allocation as goodwill may also have 
been retained by Company T. Under arm’s length transfer pricing principles, 
Company T should be entitled to compensation for such value, either as part 
of the price paid by Company S for the transferred rights to technology 
intangibles, or through the compensation Company T is paid in years 
following the transaction for the R&D services of its workforce. It should 
generally be assumed that value does not disappear, nor is it destroyed, as 
part of an internal business restructuring. If the transfer of intangibles to 
Company S had been separated in time from the acquisition, a separate 
inquiry would be required regarding any intervening appreciation or 
depreciation in the value of the transferred intangibles. 
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Example 24 


86. Zhu is a company engaged in software development consulting. In 
the past Zhu has developed software supporting ATM transactions for client 
Bank A. In the process of doing so, Zhu created and retained an interest in 
proprietary copyrighted software code that is potentially suitable for use by 
other similarly situated banking clients, albeit with some revision and 
customisation. 


87. Assume that Company S, an associated enterprise of Zhu, enters 
into a separate agreement to develop software supporting ATM operations 
for another bank, Bank B. Zhu agrees to support its associated enterprise by 
providing employees who worked on the Bank A engagement to work on 
Company S’s Bank B engagement. Those employees have access to 
software designs and know-how developed in the Bank A engagement, 
including proprietary software code. That code and the services of the Zhu 
employees are utilised by Company S in executing its Bank B engagement. 
Ultimately, Bank B is provided by Company S with a software system for 
managing its ATM network, including the necessary licence to utilise the 
software developed in the project. Portions of the proprietary code 
developed by Zhu in its Bank A engagement are embedded in the software 
provided by Company S to Bank B. The code developed in the Bank A 
engagement and embedded in the Bank B software would be sufficiently 
extensive to justify a claim of copyright infringement if copied on an 
unauthorised basis by a third party. 


88. A transfer pricing analysis of these transactions should recognise 
that Company S received two benefits from Zhu which require 
compensation. First, it received services from the Zhu employees that were 
made available to work on the Bank B engagement. Second, it received 
rights in Zhu’s proprietary software which was utilised as the foundation for 
the software system delivered to Bank B. The compensation to be paid by 
Company S to Zhu should include compensation for both the services and 
the rights in the software. 


Example 25 


89. Prathamika is the parent company of an MNE group. Prathamika 
has been engaged in several large litigation matters and its internal legal 
department has become adept at managing large scale litigation on behalf of 
Prathamika. In the course of working on such litigation, Prathamika has 
developed proprietary document management software tools unique to its 
industry. 







592 – ANNEX TO CHAPTER VI: EXAMPLES ON INTANGIBLES 
 
 


OECD TRANSFER PRICING GUIDELINES © OECD 2017 


90. Company S is an associated enterprise of Prathamika. Company S 
becomes involved in a complex litigation similar to those with which the 
legal department of Prathamika has experience. Prathamika agrees to make 
two individuals from its legal team available to Company S to work on the 
Company S litigation. The individuals from Prathamika assume 
responsibility for managing documents related to the litigation. In 
undertaking this responsibility they make use of the document management 
software of Prathamika. They do not, however, provide Company S the right 
to use the document management software in other litigation matters or to 
make it available to Company S customers. 


91. Under these circumstances, it would not be appropriate to treat 
Prathamika as having transferred rights in intangibles to Company S as part 
of the service arrangement. However, the fact that the Prathamika 
employees had experience and available software tools that allowed them to 
more effectively and efficiently perform their services should be considered 
in a comparability analysis related to the amount of any service fee to be 
charged for the services of the Prathamika employees. 


Example 26 


92. Osnovni is the parent company of an MNE Group engaged in the 
development and sale of software products. Osnovni acquires 100% of the 
equity interests in Company S, a publicly traded company organised in the 
same country as Osnovni, for a price equal to 160. At the time of the 
acquisition, Company S shares had an aggregate trading value of 100. 
Competitive bidders for the Company S business offered amounts ranging 
from 120 to 130 for Company S. 


93. Company S had only a nominal amount of fixed assets at the time 
of the acquisition. Its value consisted primarily of rights in developed and 
partially developed intangibles related to software products and its skilled 
workforce. The purchase price allocation performed for accounting purposes 
by Osnovni allocated 10 to tangible assets, 60 to intangibles, and 90 to 
goodwill. Osnovni justified the 160 purchase price in presentations to its 
Board of Directors by reference to the complementary nature of the existing 
products of the Osnovni group and the products and potential products of 
Company S. 


94. Company T is a wholly owned subsidiary of Osnovni. Osnovni 
has traditionally licensed exclusive rights in all of its intangibles related to 
the European and Asian markets to Company T. For purposes of this 
example it is assumed that all arrangements related to the historic licences of 
European and Asian rights to Company T prior to the acquisition of 
Company S are arm’s length. 
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95. Immediately following the acquisition of Company S, Osnovni 
liquidates Company S, and thereafter grants an exclusive and perpetual 
licence to Company T for intangible rights related to the Company S 
products in European and Asian markets. 


96. In determining an arm’s length price for the Company S 
intangibles licensed to Company T under the foregoing arrangements, the 
premium over the original trading value of the Company S shares included 
in the acquisition price should be considered. To the extent that premium 
reflects the complementary nature of Osnovni group products with the 
acquired products in the European and Asian markets licensed to 
Company T, Company T should pay an amount for the transferred 
Company S intangibles and rights in intangibles that reflects an appropriate 
share of the purchase price premium. To the extent the purchase price 
premium is attributable exclusively to product complementarities outside of 
Company T’s markets, the purchase price premium should not be taken into 
account in determining the arm’s length price paid by Company T for 
Company S intangibles related to Company T’s geographic market. The 
value attributed to intangibles in the purchase price allocation performed for 
accounting purposes is not determinative for transfer pricing purposes. 


Example 27 


97. Company A is the Parent of an MNE group with operations in 
country X. Company A owns patents, trademarks and know-how with 
regard to several products produced and sold by the MNE group. 
Company B is a wholly owned subsidiary of Company A. All of 
Company B’s operations are conducted in country Y. Company B also owns 
patents, trademarks and know-how related to Product M. 
98. For sound business reasons related to the coordination of the 
group’s patent protection and anti-counterfeiting activities, the MNE group 
decides to centralise ownership of its patents in Company A. Accordingly, 
Company B sells the Product M patents to Company A for a lump-sum 
price. Company A assumes responsibility to perform all ongoing functions 
and it assumes all risks related to the Product M patents following the sale. 
Based on a detailed comparability and functional analysis, the MNE group 
concludes that it is not able to identify any comparable uncontrolled 
transactions that can be used to determine the arm’s length price. 
Company A and Company B reasonably conclude that the application of 
valuation techniques represents the most appropriate transfer pricing method 
to use in determining whether the agreed price is consistent with arm’s 
length dealings. 
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99. Valuation personnel apply a valuation method that directly values 
property and patents to arrive at an after-tax net present value for the 
Product M patent of 80. The analysis is based on royalty rates, discount rates 
and useful lives typical in the industry in which Product M competes. 
However, there are material differences between Product M and the relevant 
patent rights related to Product M, and those typical in the industry. The 
royalty arrangements used in the analysis would therefore not satisfy the 
comparability standards required for a CUP method analysis. The valuation 
seeks to make adjustments for these differences. 
100. In conducting its analysis, Company A also conducts a discounted 
cash flow based analysis of the Product M business in its entirety. That 
analysis, based on valuation parameters typically used by Company A in 
evaluating potential acquisitions, suggests that the entire Product M business 
has a net present value of 100. The 20 difference between the 100 valuation 
of the entire Product M business and the 80 valuation of the patent on its 
own appears to be inadequate to reflect the net present value of routine 
functional returns for functions performed by Company B and to recognise 
any value for the trademarks and know-how retained by Company B. Under 
these circumstances further review of the reliability of the 80 value ascribed 
to the patent would be called for. 


Example 28 


101. Company A is the Parent company of an MNE group with 
operations in country S. Company B is a member of the MNE group with 
operations in country T, and Company C is also a member of the MNE 
group with operations in country U. For valid business reasons the MNE 
group decides to centralise all of its intangibles related to business 
conducted outside of country S in a single location. Accordingly, intangibles 
owned by Company B are sold to Company C for a lump sum, including 
patents, trademarks, know-how, and customer relationships. At the same 
time, Company C retains Company B to act as a contract manufacturer of 
products previously produced and sold by Company B on a full-risk basis. 
Company C has the personnel and resources required to manage the 
acquired lines of business, including the further development of intangibles 
necessary to the Company B business. 
102. The MNE group is unable to identify comparable uncontrolled 
transactions that can be used in a transfer pricing analysis of the arm’s 
length price to be paid by Company C to Company B. Based on a detailed 
comparability and functional analysis, the MNE group concludes that the 
most appropriate transfer pricing method involves the application of 
valuation techniques to determine the value of the transferred intangibles. In 
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conducting its valuation, the MNE group is unable to reliably segregate 
particular cash flows associated with all of the specific intangibles. 
103. Under these circumstances, in determining the arm’s length 
compensation to be paid by Company C for the intangibles sold by 
Company B, it may be appropriate to value the transferred intangibles in the 
aggregate rather than to attempt a valuation on an asset by asset basis. This 
would particularly be the case if there is a significant difference between the 
sum of the best available estimates of the value of individually identified 
intangibles and other assets when valued separately and the value of the 
business as a whole. 


Example 29 


104. Pervichnyi is the parent of an MNE group organised and doing 
business in country X. Prior to Year 1, Pervichnyi developed patents and 
trademarks related to Product F. It manufactured Product F in country X and 
supplied the product to distribution affiliates throughout the world. For 
purposes of this example assume the prices charged to distribution affiliates 
were consistently arm’s length. 
105. At the beginning of Year 1, Pervichnyi organises a wholly owned 
subsidiary, Company S, in country Y. In order to save costs, Pervichnyi 
transfers all of its production of Product F to Company S. At the time of the 
organisation of Company S, Pervichnyi sells the patents and trademarks 
related to Product F to Company S for a lump sum. Under these 
circumstances, Pervichnyi and Company S seek to identify an arm’s length 
price for the transferred intangibles by utilising a discounted cash flow 
valuation technique. 
106. According to this valuation analysis, Pervichnyi could have 
generated after tax residual cash flows (after rewarding all functional 
activities of other members of the MNE group on an arm’s length basis) 
having a present value of 600 by continuing to manufacture Product F in 
Country X. The valuation from the buyer’s perspective shows that 
Company S could generate after tax residual cash flows having a present 
value of 1 100 if it owned the intangibles and manufactured the product in 
country Y. The difference in the present value of Pervichnyi’s after tax 
residual cash flow and the present value of Company S’s after tax residual 
cash flow is attributable to several factors. 
107. Another option open to Pervichnyi would be for Pervichnyi to 
retain ownership of the intangible, and to retain Company S or an alternative 
supplier to manufacture products on its behalf in country Y. In this scenario, 
Pervichnyi calculates it would be able to generate after tax cash flow with a 
present value of 875. 
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108. In defining arm’s length compensation for the intangibles 
transferred by Pervichnyi to Company S, it is important to take into account 
the perspectives of both parties, the options realistically available to each of 
them, and the particular facts and circumstances of the case. Pervichnyi 
would certainly not sell the intangibles at a price that would yield an after 
tax residual cash flow with a present value lower than 600, the residual cash 
flow it could generate by retaining the intangible and continuing to operate 
in the manner it had done historically. Moreover there is no reason to 
believe Pervichnyi would sell the intangible for a price that would yield an 
after tax residual cash flow with a present value lower than 875. If 
Pervichnyi could capture the production cost savings by retaining another 
entity to manufacture on its behalf in a low cost environment, one 
realistically available option open to it would be to establish such a contract 
manufacturing operation. That realistically available option should be taken 
into account in determining the selling price of the intangible. 
109. Company S would not be expected to pay a price that would, after 
taking into account all relevant facts and circumstances, leave it with an 
after tax return lower than it could achieve by not engaging in the 
transaction. According to the discounted cash flow valuation, the net present 
value of the after tax residual cash flow it could generate using the 
intangible in its business would be 1 100. A price might be negotiated that 
would give Pervichnyi a return equal to or greater than its other available 
options, and give Company S a positive return on its investment considering 
all of the relevant facts, including the manner in which the transaction itself 
would be taxed. 
110. A transfer pricing analysis utilising a discounted cash flow 
approach would have to consider how independent enterprises dealing at 
arm’s length would take into account the cost savings and projected tax 
effects in setting a price for the intangibles. That price should, however, fall 
in the range between a price that would yield Pervichnyi after tax residual 
cash flow equivalent to that of its other options realistically available, and a 
price that would yield Company S a positive return to its investments and 
risks, considering the manner in which the transaction itself would be taxed. 
111. The facts of this example and the foregoing analysis are obviously 
greatly oversimplified by comparison to the analysis that would be required 
in an actual transaction. The analysis nevertheless reflects the importance of 
considering all of the relevant facts and circumstances in performing a 
discounted cash flow analysis, evaluating the perspectives of each of the 
parties in such an analysis, and taking into consideration the options 
realistically available to each of the parties in performing the transfer pricing 
analysis. 
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Annex to Chapter VIII 
 


Examples to Illustrate the Guidance on  
Cost Contribution Arrangements 


Example 1 


1. Example 1 illustrates the general principle that contributions 
should be assessed at value (i.e. based on arm’s length prices) in order to 
produce results that are consistent with the arm’s length principle. 


2. Company A and Company B are members of an MNE group and 
decide to enter into a CCA. Company A performs Service 1 and Company B 
performs Service 2. Company A and Company B each “consume” both 
services (that is, Company A receives a benefit from Service 2 performed by 
Company B, and Company B receives a benefit from Service 1 performed 
by Company A). 


3. Assume that the costs and value of the services are as follows: 


Costs of providing Service 1 (cost incurred by Company A) 100 per unit 


Value of Service 1 (i.e. the arm’s length price that Company A would charge 
Company B for the provision of Service 1) 


120 per unit 


Costs of providing Service 2 (cost incurred by Company B) 100 per unit 


Value of Service 2 (i.e. the arm’s length price that Company B would charge 
Company A for the provision of Service 2) 


105 per unit 


 
4. In Year 1 and in subsequent years, Company A provides 30 units 
of Service 1 to the group and Company B provides 20 units of Service 2 to 
the group. Under the CCA, the calculation of costs and benefits are as 
follows:  
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Cost to Company A of providing services (30 units * 100 per unit) 3 000 (60% of total costs) 


Cost to Company B of providing services (20 units * 100 per unit) 2 000 (40% of total costs) 


Total cost to group 5 000  
   


Value of contribution made by Company A (30 units * 120 per unit) 3 600 (63% of total 
contributions) 


Value of contribution made by Company B (20 units * 105 per unit) 2 100 (37% of total 
contributions) 


Total value of contributions made under the CCA 5 700  


 


Company A and Company B each consume 15 units of Service 1 and 10 units of Service 2: 


Benefit to Company A:   


Service 1: 15 units * 120 per unit 1 800  


Service 2: 10 units * 105 per unit 1 050  


Total 2 850 (50% of total value 
of 5 700) 


   


Benefit to Company B   


Service 1: 15 units * 120 per unit 1 800  


Service 2: 10 units * 105 per unit 1 050  


Total 2 850 (50% of total value 
of 5 700) 


5. Under the CCA, the value of Company A and Company B’s 
contributions should each correspond to their respective proportionate shares 
of expected benefits, i.e. 50%. Since the total value of contributions under 
the CCA is 5 700, this means each party must contribute 2 850. The value of 
Company A’s in-kind contribution is 3 600 and the value of Company B’s 
in-kind contribution is 2 100. Accordingly, Company B should make a 
balancing payment to Company A of 750. This has the effect of “topping 
up” Company B’s contribution to 2 850; and offsets Company A’s 
contribution to the same amount. 


6. If contributions were measured at cost instead of at value, since 
Companies A and B each receive 50% of the total benefits, they would have 
been required contribute 50% of the total costs, or 2 500 each, 
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i.e. Company B would have been required to make a 500 (instead of 750) 
balancing payment to A. 


7. In the absence of the CCA, Company A would purchase 10 units 
of Service 2 for the arm’s length price of 1 050 and Company B would 
purchase 15 units of Service 1 for the arm’s length price of 1 800. The net 
result would be a payment of 750 from Company B to Company A. As can 
be shown from the above, this arm’s length result is only achieved in respect 
of the CCA when contributions are measured at value. 


Example 1A  


8. The facts are the same as Example 1. In accordance with the 
guidance in paragraph 8.27, an alternative way to achieve the identical result 
under Example 1 is through the use of a two-step process as set out below. 


9. Step 1 (contributions measured at cost): Company A should bear 
50% of the total cost of 5 000, or 2 500. The cost of Company A’s in-kind 
contribution is 3 000. Company B should bear 50% of the total cost, or 
2 500. The cost of Company B’s in-kind contribution is 2 000. Company B 
should thus make an additional payment to Company A of 500. This reflects 
a balancing payment associated with current contributions. 


10. Step 2 (accounting for additional contributions of value to the 
CCA): Company A produces 20 of value above costs per unit. Company B 
produces 5 of value above costs per unit. Company A consumes 10 units of 
Service 2 (50 of value over cost), and Company B consumes 15 units of 
Service 1 (300 of value over cost). Accordingly, Company A should be 
compensated 250 for the additional 250 of value that it contributes to the 
CCA. This reflects a balancing payment associated with pre-existing 
contributions. 


11. The two-step method provides for a sharing of costs plus a 
separate and additional payment to the participant that makes an additional 
contribution of value to the arrangement. In general, the additional 
contribution of value might reflect pre-existing contributions, such as 
intangibles owned by one of the participants, that are relevant to the purpose 
of the CCA. Thus, the two-step method might be most usefully applied to 
development CCAs. 


Example 2 


12. The facts are the same as Example 1, except that the per-unit 
value of Service 1 is 103 (that is, both Service 1 and Service 2 are low-value 
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services). Assume, therefore, that the calculation of the costs and value of 
the services is as follows: 


Cost to Company A of providing services (30 units * 100 per unit) 3 000 (60% of total costs) 


Cost to Company B of providing services (20 units * 100 per unit) 2 000 (40% of total costs 


Total cost to group 5 000  
   
Value of contribution made by Company A (30 units * 103 per unit) 3 090 (59.5% of total 


contributions) 


Value of contribution made by Company B (20 units * 105 per unit) 2 100 (40.5% of total 
contributions) 


Total value of contributions made under the CCA 5 190  


 


Company A and Company B each consume 15 units of Service 1 and 10 units of Service 2: 


Benefit to Company A:   


Service 1: 15 units * 103 per unit 1 545  


Service 2: 10 units * 105 per unit 1 050  


Total 2 595 (50% of total value 
of 5 190) 


   


Benefit to Company B   


Service 1: 15 units * 103 per unit 1 545  


Service 2: 10 units * 105 per unit 1 050  


Total 2 595 (50% of total value 
of 5 190) 


13. Under the CCA, the value of Company A and Company B’s 
contributions should each correspond to their respective proportionate shares 
of expected benefits, i.e. 50%. Since the total value of contributions under 
the CCA is 5 190, this means each party must contribute 2 595. The value of 
Company A’s in-kind contribution is 3 090. The value of Company B’s in-
kind contribution is 2 100. Accordingly, Company B should make a 
balancing payment to Company A of 495. This has the effect of “topping 
up” Company B’s contribution to 2 595; and offsets Company A’s 
contribution to the same amount. 


14. In this example, since all contributions to the CCA are low-value 
services, for practical reasons, contributions may be valued at cost since this 
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will achieve results which are broadly consistent with the arm’s length 
principle. Under this practical approach, the cost of Company A’s in-kind 
contribution is 3 000; the cost of Company B’s in-kind contribution is 2 000; 
and each participant should bear the costs associated with 50% of the total 
cost of contributions (2 500). Accordingly, Company B should make a 
balancing payment to Company A of 500. 


Example 3 


15. The facts are the same as Example 1, except that the per-unit 
value of Service 2 is 120 (that is, both Service 1 and Service 2 are equally 
valuable, and neither are low-value services). 


Cost to Company A of providing services (30 units * 100 per unit) 3 000 (60% of total costs) 


Cost to Company B of providing services (20 units * 100 per unit) 2 000 (40% of total costs) 


Total cost to group 5 000  
   
Value of contribution made by Company A (30 units * 120 per unit) 3 600 (60% of total 


contributions) 


Value of contribution made by Company B (20 units * 120 per unit) 2 400 (40% of total 
contributions) 


Total value of contributions made under the CCA 6 000  


 


Company A and Company B each consume 15 units of Service 1 and 10 units of Service 2: 


Benefit to Company A:   


Service 1: 15 units * 120 per unit 1 800  


Service 2: 10 units * 120 per unit 1 200  


Total 3 000 (50% of total value 
of 6 000) 


   
Benefit to Company B   


Service 1: 15 units * 120 per unit 1 800  


Service 2: 10 units * 120 per unit 1 200  


Total 3 000 (50% of total value 
of 6 000) 


16. Under the CCA, the value of Company A and Company B’s 
contributions should each correspond to their respective proportionate shares 
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of expected benefits i.e. 50%. Since the total value of contributions under 
the CCA is 6 000, this means each party must contribute 3 000. The value of 
Company A’s in-kind contribution is 3 600. The value of Company B’s in-
kind contribution is 2 400. Accordingly, Company B should make a 
balancing payment to Company A of 600. This has the effect of “topping 
up” Company B’s contribution to 3 000; and offsets Company A’s 
contribution to the same amount. Example 3 illustrates that, in general, 
assessing contributions at cost will not result in an arm’s length outcome 
even in those situations in which the arm’s length mark-up on the cost of 
contributions is identical. 


Example 4 


17. Company A and Company B are members of an MNE group and 
decide to undertake the development of an intangible through a CCA. The 
intangible is anticipated to be highly profitable based on Company B’s 
existing intangibles, its track record and its experienced research and 
development staff. Company A performs, through its own personnel, all the 
functions expected of a participant in a development CCA obtaining an 
independent right to exploit the resulting intangible, including functions 
required to exercise control over the risks it contractually assumes in 
accordance with the principles outlined in paragraphs 8.14 to 8.18. The 
particular intangible in this example is expected to take five years to develop 
before possible commercial exploitation and if successful, is anticipated to 
have value for ten years after initial exploitation. 


18. Under the CCA, Company A will contribute to funding associated 
with the development of the intangible (its share of the development costs 
are anticipated to be USD 100 million per year for five years). Company B 
will contribute the development rights associated with its existing 
intangibles, to which Company A is granted rights under the CCA 
irrespective of the outcome of the CCA’s objectives, and will perform all 
activities related to the development, maintenance, and exploitation of the 
intangible. The value of Company B’s contributions (encompassing the 
performance of activities as well as the use of the pre-existing intangibles) 
would need to be determined in accordance with the guidance in Chapter VI 
and would likely be based on the anticipated value of the intangible 
expected to be produced under the CCA, less the value of the funding 
contribution by Company A. 


19. Once developed, the intangible is anticipated to result in global 
profits of USD 550 million per year (Years 6 to 15). The CCA provides that 
Company B will have exclusive rights to exploit the resulting intangible in 
country B (anticipated to result in profits of USD 220 million per year in 
Years 6 to 15) and Company A will have exclusive rights to exploit the 
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intangible in the rest of the world (anticipated to result in profits of 
USD 330 million per year). 


20. Taking into account the realistic alternatives of Company A and 
Company B it is determined that the value of Company A’s contribution is 
equivalent to a risk-adjusted return on its R&D funding commitment. 
Assume that this is determined to be USD 110 million per year (for Years 6 
to 15).1 However, under the CCA Company A is anticipated to reap benefits 
amounting to USD 330 million of profits per year in Years 6 to 15 (rather 
than USD 110 million). This additional anticipated value in the rights 
Company A obtains (that is, the anticipated value above and beyond the 
value of Company A’s funding investment) reflects the contribution of 
Company B’s pre-existing contributions of intangibles and R&D 
commitment to the CCA. Company A needs to pay for this additional value 
it receives. Accordingly, balancing payments from Company A to 
Company B to account for the difference are required. In effect, Company A 
would need to make a balancing payment associated with those 
contributions to Company B equal in present value, taking into account the 
risk associated with this future income, to USD 220 million per year 
anticipated in Years 6 to 15. 


Example 5 


21. The facts are the same as in Example 4 except that the functional 
analysis indicates Company A has no capacity to make decisions to take on 
or decline the risk-bearing opportunity represented by its participation in the 
CCA, or to make decisions on whether and how to respond to the risks 
associated with the opportunity. It also has no capability to mitigate the risks 
or to assess and make decisions relating to the risk mitigation activities of 
another party conducted on its behalf. 


22. In accurately delineating the transactions associated with the 
CCA, the functional analysis therefore indicates that Company A does not 
control its specific risks under the CCA in accordance with the guidance in 
paragraph 8.15 and consequently is not entitled to a share in the output that 
is the objective of the CCA. 


                                                        
1  For purposes of this example, it is not necessary to derive these results. The 


example assumes that making a funding “investment” of USD 100 million 
per year for five years in a project with this level of risk should earn at 
arm’s length anticipated profits of USD 110 million per year for the 
following ten years. The results used herein are included for the purposes of 
demonstrating the principles illustrated in this example only and no 
guidance as to the level of arm’s length returns to participants in CCAs 
should be inferred. 
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Appendix 
 


Recommendation of the Council on the Determination of 
Transfer Pricing between Associated Enterprises 


[C(95)126/Final, as amended]  


THE COUNCIL, 


HAVING REGARD to Article 5(b) of the Convention on the Organisation 
for Economic Co-operation and Development of 14th December, 1960; 


HAVING REGARD to the Declaration on International Investment and 
Multinational Enterprises and the Guidelines annexed thereto 
[C(76)99(Final)]; 


HAVING REGARD to the Declaration on Base Erosion and Profit Shifting 
(“BEPS”) [C/MIN(2013)22/FINAL] and to the BEPS Explanatory 
Statement and the measures set out in the BEPS Final Reports (the BEPS 
package), endorsed by the Council on 1 October 2015 [C(2015)125/REV1] 
and the G20 Leaders at the Antalya Summit on 15-16 November 2015; 


HAVING REGARD to the Transfer Pricing Guidelines for Multinational 
Enterprises and Tax Administrations, hereafter referred to as “Guidelines” 
as they may be modified by the Committee on Fiscal Affairs; 


HAVING REGARD to the Recommendation of the Council on Base 
Erosion and Profit Shifting Measures Related to Transfer Pricing 
[C(2016)79] which recommends that Members and non-Members having 
adhered to it follow the guidance set out in the 2015 BEPS Reports on 
Actions 8-10 “Aligning Transfer Pricing Outcomes With Value Creation” 
[C(2015)125/ADD8] and on Action 13 “Transfer Pricing Documentation 
and Country-by-Country Reporting” [C(2015)125/ADD11] as incorporated 
in the Guidelines; 


HAVING REGARD to the establishment of the Inclusive Framework on 
Base Erosion and Profit Shifting as agreed by the Committee on Fiscal 
Affairs [CTPA/CFA/NOE2(2016)1/REV3], reported to the Council 
[C/M(2016)3], and endorsed by the G20 Finance Ministers at their 26-27 
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February 2016 meeting in Shanghai, China, under which over 100 countries 
and jurisdictions have been invited to participate as members [C(2016)78], 
i.e. on an equal footing with OECD Members on the basis of the same 
commitments as OECD Members and existing Associates with regard to the 
BEPS Project;  


CONSIDERING the fundamental need for co-operation among tax 
administrations to remove the obstacles that international double taxation 
presents to the free movement of goods, services and capital between 
jurisdictions; 


CONSIDERING the equally fundamental need to effectively prevent 
double non-taxation as well as no or low taxation resulting from the 
misapplication of the international standards for transfer pricing rules 
leading to outcomes in which the allocation of profits is not aligned with the 
economic activity that produced the profits; 


CONSIDERING that transactions between associated enterprises may take 
place under conditions differing from those taking place between 
independent enterprises; 


CONSIDERING that the prices of such transactions between associated 
enterprises (usually referred to as transfer pricing) should, nevertheless, for 
tax purposes be in conformity with those which would be charged between 
independent enterprises (usually referred to as arm’s length pricing) 
consistent with Article 9 (paragraph 1) of the OECD Model Tax Convention 
on Income and on Capital; 


CONSIDERING that problems with regard to transfer pricing in 
international transactions assume special importance in view of the 
substantial volume of such transactions; 


CONSIDERING the need to achieve consistency in the approaches of tax 
administrations, on the one hand, and of associated enterprises, on the other 
hand, in the determination of the income and expenses of a company that is 
part of a Multinational Enterprise Group that should be taken into account 
within a jurisdiction. 


On the proposal of the Committee on Fiscal Affairs: 


I. RECOMMENDS that Members and non-Members adhering to this 
Recommendation (hereafter the “Adherents”): 


i) follow, when reviewing, and if necessary, adjusting transfer 
pricing between associated enterprises for the purposes of 
determining taxable income, the Guidelines – considering the 
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whole of the Guidelines and the interaction of the different 
chapters – for arriving at arm’s length pricing for 
transactions between associated enterprises; 


ii)  encourage taxpayers to follow the Guidelines; to that effect 
Adherents should give the Guidelines publicity and have 
them translated, where necessary, into their national 
language(s); 


iii)  develop further co-operation, on a bilateral or multilateral 
basis, in matters pertaining to transfer pricing. 


II. INVITES Adherents to notify the Committee on Fiscal Affairs of any 
modifications to the text of any laws or regulations that are relevant to the 
determination of transfer pricing or of the introduction of new laws or regulations. 


III. INVITES Adherents and the Secretary-General to disseminate this 
Recommendation and the Guidelines. 


IV. INVITES non-Adherents to take due account of and adhere to this 
Recommendation. 


V. INSTRUCTS the Committee on Fiscal Affairs to: 


i) pursue its work on issues pertinent to transfer pricing and 
modify the Guidelines as necessary; 


ii)  monitor the implementation of this Recommendation, in co-
operation with the tax authorities of Adherents and with the 
participation of the business community and other 
stakeholders and report to Council in light of this monitoring 
every five years; 


iii)  develop its dialogue with jurisdictions that have not adhered 
to this Recommendation with the aim of assisting them to 
become familiar with the Guidelines, and to adhere to the 
present Recommendation. 
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The extent to which the Multilateral Instrument (MLI) modifies an 


existing tax agreement depends on the MLI Positions of the 


Contracting Jurisdictions and the corresponding application of the 


mechanical provisions of the MLI.  


The interactive flowcharts included in this overview have been 


developed by the OECD Secretariat to illustrate the relevant notification 


clauses and other relevant mechanical provisions.  


The flowcharts should not be considered legal advice on the MLI or any 


other subject matter.  


For more information, please contact the OECD Secretariat at 


multilateralinstrument@oecd.org.  
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Article 2 
Covered Tax Agreements (CTA) 


Do all parties to 
an income tax agreement 


notify the agreement 
under Art. 2(1)(a)(ii)? 


Is the agreement 
in force? 


The agreement is a 
“Covered Tax Agreement” 


(CTA) 


The agreement will be a 
“Covered Tax Agreement” 


(CTA) after its entry into force 


The agreement is not a 
“Covered Tax Agreement” 


(CTA) 
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Article 3  
Transparent Entities 


Does either party 
make a reservation 
under Art. 3(5)(a)? 


Art. 3 
does not apply 


- 


Does either party 
make a reservation 
under Art. 3(5)(b)-(e) 


and notify that 
the CTA is within 
the reservation? 


Art. 3(1) 
does not apply 


Does either party 
make a reservation 
under Art. 3(5)(g) 


and NOT notify that 
the CTA is within 
the reservation? 


Art. 3(1) 
does not apply 


Do all parties notify 
the same provision 


under Art. 3(6)? 


Does either party 
make a reservation 
under Art. 11(3)(a)? 


That provision is 
replaced by Art. 3(1) 


(as modified by 
Art.3(3)) 


That provision is 
replaced by Art. 3(1) 


Does either party 
make a reservation 
under Art.11(3)(a)? 


Art.3(1) (as modified 
by Art.3(3)) applies 
and supersedes the 


provisions of the 
CTA to the extent of 


incompatibility 


Art. 3(1) applies 
and supersedes the 


provisions of the 
CTA to the extent of 


incompatibility 


Does either party 
make a reservation 
under Art. 3(5)(f)? 


Art. 3(2) 
does not apply 


Art. 3(2) 
applies 
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Article 3(2): 


Article 3(1): 
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Article 4 
Dual Resident Entities  


Does either party 
make a reservation 
under Art. 4(3)(a)? 


Art. 4 
does not apply 


Does either party 
make a reservation 


under Art. 4(3)(b)-(d) and 
notify that the CTA is 


within the reservation? 


Art. 4 
does not apply 


Does either party 
make a reservation 
under Art. 4(3)(e)? 


Does the other party 
make a reservation 
under Art. 4(3)(f)? 


Art. 4 
does not apply 


The last sentence of 
Art. 4(1) is replaced with 


the text in Art. 4(3)(e); 


Do all parties notify 
the same provision 


under Art. 4(4)? 


That provision is 
replaced by Art. 4(1) 


Art. 4(1) applies 
and supersedes the 


provisions of the CTA 
to the extent of 
incompatibility 


Do all parties notify 
the same provision 


under Art. 4(4)? 


That provision is 
replaced by Art. 4(1) 


Art. 4(1) applies 
and supersedes the 


provisions of the CTA 
to the extent of 
incompatibility 
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Article 5  
Methods for Elimination of Double Taxation 


Does either party 
choose an Option 
under Art. 5(10)? 


Does the party that 
does NOT choose 
an Option make a 


reservation under Art. 
5(8) and notify that the 


CTA is within the 
reservation? 


Art. 5 
does not apply 


Does the party that 
does NOT choose 
Option C make a 


reservation under Art. 
5(9) and notify that the 


CTA is within the 
reservation? 


Option C 
does not apply; 


Does the party 
that chooses the 


other Option notify 
an exiting provision 


under Art. 5(10)? 


The Option chosen 
by such party applies 


with respect to 
that provision 


The Option chosen 
by such party 
does not apply 


Does the party 
that chooses 


an Option notify 
an existing provision 


under Art. 5(10)? 


The Option chosen 
by such party applies 


with respect to 
that provision 


The Option chosen 
by such party 
does not apply 


Art. 5 
does not apply 
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Article 6 
Purpose of a Covered Tax Agreement 


Does either party 
make a reservation 
under Art. 6(4) and 


notify that the CTA is 
within the reservation? 


Art. 6(1) 
does not apply 


Do all parties notify 
the same preamble language 


under Art. 6(5)? 


Such preamble language 
is replaced by 


the text in Art. 6(1) 


The text in Art. 6(1) 
is included in addition to the 
existing preamble language 


Do all parties 
choose to apply Art. 6(3) 


under Art. 6(6)? 


Do all parties 
notify that the CTA 


does NOT already contain 
existing preamble language 


under Art. 6(6)? 


The text in Art. 6(3) 
is included in the CTA 


Art. 6(3) 
does not apply 


Art. 6(3) 
does not apply 
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Article 6(1): 


Article 6(3): 
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Article 7 – PPT 
Prevention of Treaty Abuse 


Is Art. 7 
opted out of entirely 


under Art. 7(16)? 


Art. 7 
does not apply 


Does either party 
make a reservation 
under Art. 7(15)(a)? 


Art. 7(1) and (4) 
do not apply 


Does either party 
make a reservation 
under Art. 7(15)(b) 


and notify that 
the CTA is within 
the reservation?  


Art. 7(1) and (4) 
do not apply 


Do all parties notify 
the same provision 
under Art. 7(17)(a)? 


Do all parties 
choose to apply 


Art. 7(4) under Art. 
7(17)(b)? 


That provision 
is replaced by 


Art. 7(1) and (4) 


Art. 7(4) 
does not apply; 


That provision is 
replaced by Art. 7(1) 


Do all parties 
choose to apply 


Art. 7(4) 
under Art. 7(17)(b)? 


Art. 7(1) and (4) 
apply and supersede 
the provisions of the 
CTA to the extent of 


incompatibility 


Art. 7(4) 
does not apply; 


Art.7(1) applies 
and supersedes the 


provisions of the 
CTA to the extent of 


incompatibility 
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Article 7 – S-LOB 
Prevention of Treaty Abuse 


10 


Does either party 
make a reservation 


under Art. 7(15)(c) and 
notify that the CTA is 


within the reservation? 


The S-LOB 
does not apply 


Do all of the parties that 
do NOT choose the S-
LOB choose to apply 


Art. 7(7)(a) or (b) 
under Art. 7(17)(d)? 


Do all parties notify 
the same provision 
under Art. 7(17)(c)? 


The S-LOB 
does not apply 


Does either party 
make a reservation 


under Art. 7(15)(c) and 
notify that the CTA is 


within the reservation? 


Does either party 
make a reservation 


under Art. 7(15)(c) and 
notify that the CTA is 


within the reservation? 


Does either party that 
chooses to apply the 


S-LOB under Art. 7(17)(c) 
make a reservation 
under Art. 7(16)? 


That provision is 
replaced by the S-LOB 


The S-LOB applies 
and supersedes the 


provisions of the 
CTA to the extent of 


incompatibility 


The S-LOB 
does not apply 


Do all parties notify 
the same provision 


under Art. 7(17)(c) or (d)? 


The S-LOB 
does not apply 


Do all parties notify 
the same provision 


under Art. 7(17)(c) or (d)? 


Art. 7 
does not apply 


The S-LOB 
does not apply 


That provision is 
replaced by the S-LOB 


The S-LOB applies 
and supersedes the 


provisions of the 
CTA to the extent of 


incompatibility 


That provision is 
replaced by the S-LOB 


(asymmetrically) 


The S-LOB applies 
and supersedes the 


provisions of the 
CTA to the extent of 


incompatibility 
(asymmetrically) 


Does either party 
choose to apply 


the S-LOB 
under Art. 7(17)(c)? 
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Article 8 
Dividend Transfer Transactions 


Does either party 
make a reservation 
under Art. 8(3)(a)? 


Art. 8 
does not apply 


Does either party 
make a reservation under 


Art. 8(3)(b)(i), (ii) or (iii) 
and notify that the CTA 


is within the reservation? 


Art. 8 does not apply 
to the extent that 


an existing provision 
includes a period described 


in the reservation;  


Do all parties notify 
the same provision 


under Art. 8(4)? 


Art. 8(1) applies 
with respect to 
that provision 


Art. 8(1) 
does not apply 


Do all parties notify 
the same provision 


under Art. 8(4)? 


Art. 8(1) applies 
with respect to 
that provision 


Art. 8(1) 
does not apply 
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Article 9 
Capital Gains from Alienation of Share or Interests of Entities 


Deriving their Value Principally from Immovable Property 


Do all parties 
choose to apply 


Art. 9(4) 
under Art. 9(8)? 


Art. 9(4) 
does not apply; 


Does either party 
make a reservation 
under Art. 9(6)(a)? 


Art. 9(1) 
does not apply 


Does either party 
make a reservation 


under Art. 9(6)(b), or 
make a reservation 


under Art. 9(6)(d) and 
notify that the CTA is 


within the reservation? 


Art. 9(1)(a) 
does not apply; 


Does either party 
make a reservation 
under Art. 9(6)(c), or 
make a reservation 


under Art. 9(6)(e) and 
notify that the CTA is 


within the reservation? 


Art. 9(1)(b) 
does not apply 


Do all parties notify 
the same provision 


under Art. 9(7)? 


Art. 9(1)(b) applies 
with respect to 
that provision 


Art. 9(1)(b) 
does not apply 


Does either party 
make a reservation 
under Art. 9(6)(c), or 
make a reservation 


under Art. 9(6)(e) and 
notify that the CTA is 


within the reservation? 


Art. 9(1)(b) 
does not apply; 


Do all parties notify 
the same provision 


under Art. 9(7)? 


Art. 9(1)(a) applies 
with respect to 
that provision 


Art. 9(1)(a) 
does not apply 


Do all parties notify 
the same provision 


under Art. 9(7)? 


Art. 9(1) applies 
with respect to 
that provision 


Art. 9(1) 
does not apply 


Art. 9(1)  
does not apply; 


Does either party 
make a reservation 


under Art. 9(6)(f) and 
notify that the CTA is 


within the reservation?  


Art. 9(4) 
does not apply 


Do all parties notify 
the same provision 


under Art. 9(7) or (8)? 


That provision is 
replaced by Art. 9(4) 


Art. 9(4) applies 
and supersedes the 


provisions of the CTA 
to the extent of 
incompatibility 
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Article 9(1): 


Article 9(4): 
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Article 10 
Anti-abuse Rule for Permanent Establishments Situated in Third 


Jurisdictions 


Does either party 
make a reservation 
under Art. 10(5)(a)? 


Art. 10 
does not apply 


Does either party 
make a reservation  


under Art. 10(5)(b) and 
notify that the CTA is 


within the reservation? 


Art. 10 
does not apply 


Does either party 
make a reservation 


under Art. 10(5)(c) and 
NOT notify that the CTA 


is within the reservation? 


Art. 10 
does not apply 


Do all parties notify 
the same provision 


under Art. 10(6)? 


That provision 
is replaced by 
Art. 10(1)-(3) 


Art. 10(1)-(3) apply 
and supersede the 


provisions of the CTA 
to the extent of 
incompatibility 
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Article 11 
Application of Tax Agreements to Restrict a Party’s Right to Tax 


its Own Residents 


Does either party 
make a reservation 
under Art. 11(3)(a)? 


Art. 11 
does not apply 


Does either party 
make a reservation 


under Art. 11(3)(b) and 
notify that the CTA is 


within the reservation? 


Art. 11 
does not apply 


Do all parties notify 
the same provision 
under Art. 11(4)? 


That provision is 
replaced by Art. 11(1) 


Art. 11(1) applies 
and supersedes the 


provisions of the CTA 
to the extent of 
incompatibility 


NOTE: Where either party makes a reservation under Art. 11(3)(a), the provisions of Art. 3(1) will be modified under Art. 3(3) to 
ensure that its application will not interfere with the taxation by a Contracting Jurisdiction of its residents.  
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Article 12 
Artificial Avoidance of Permanent Establishment Status through 


Commissionnaire Arrangements and Similar Strategies 


Does either party 
make a reservation 
under Art. 12(4)? 


Art. 12 
does not apply 


- 


Do all parties notify 
the same provision 
under Art. 12(5)? 


Art. 12(1) applies  
with respect to 
that provision 


Art. 12(1) 
does not apply 


Do all parties notify 
the same provision 
under Art. 12(6)? 


Art. 12(2) applies 
with respect to 
that provision 


Art. 12(2) 
does not apply  


15 


Article 12(1): 


Article 12(2): 
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Article 13 
Artificial Avoidance of Permanent Establishment Status through 


the Specific Activity Exemptions 


Does either party 
make a reservation 
under Art. 13(6)(a)? 


Art. 13 
does not apply 


- 


Does either party 
make a reservation 


under Art. 13(6)(b) and 
notify that the CTA is 


within the reservation? 


Option A 
does not apply 


Do all parties notify 
the same provision 


under Art. 13(7)? 


Option A applies 
with respect to 
that provision 


Option A 
does not apply 


Do all parties notify 
the same provision 


under Art.13(7)? 


Option B applies 
with respect to 
that provision 


Option B  
does not apply 


Neither Option 
applies 


Does either party 
make a reservation 
under Art. 13(6)(c)? 


Art. 13(4) 
does not apply 


Do all parties notify 
the same provision 


under Art. 13 (7) or (8)? 


Art. 13(4) applies 
with respect to 
that provision 


Art. 13(4) 
does not apply  
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Option A/B: 


Article 13(4): 


Do all parties 
choose to apply 
the same Option 
under Art. 13(7)? 
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Article 14 
Splitting up of Contracts 


Does either party 
make a reservation 
under Art. 14(3)(a)? 


Art. 14 
does not apply 


Does either party 
make a reservation 


under Art. 14(3)(b) and 
notify that the CTA is 


within the reservation? 


Art. 14 does not apply 
with respect to provisions 
relating to the exploration 


for or exploitation of 
natural resources; 


Do all parties notify 
the same provision 


under Art. 14(4)? 


That provision is 
replaced by Art. 14(1) 


Art. 14(1) applies 
and supersedes the 


provisions of the CTA 
to the extent of 
incompatibility 


Do all parties notify 
the same provision 


under Art. 14(4)? 


That provision is 
replaced by Art. 14(1) 


Art. 14(1) applies 
and supersedes the 


provisions of the CTA 
to the extent of 
incompatibility 
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Article 15 
Definition of a Person Closely Related to an Enterprise 


Does either party 
make a reservation 
under Art. 15(2)? 


Art. 15 
does not apply 


Does either of 
Art. 12(2), 13(4) or 14(1) 


apply? 


Art. 15 
applies 


Art. 15 
does not apply 
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Article 16(1) – 1 
Mutual Agreement Procedure (1st sentence) 


Does either party 
make a reservation 
under Art. 16(5)(a)? 


The 1st sentence 
of Art. 16(1) 


does not apply 


Do all parties notify 
the same provision 
under Art. 16(6)(a)? 


That provision 
is replaced by 


the 1st sentence 
of Art. 16(1) 


The 1st sentence 
of Art. 16(1) applies 
and supersedes the 


provisions of the CTA 
to the extent of 
incompatibility 
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Does either party 
make a reservation 


under Art. 16(5)(b) and 
notify that the CTA is 


within the reservation? 


The 2nd sentence 
of Art. 16(1) 


does not apply 


Do all parties notify 
the same provision 


under Art. 16(6)(b)(i)? 
(shorter than three years) 


That provision 
is replaced by 


the 2nd sentence 
of Art. 16(1) 


Does either party notify 
an existing provision 
under Art. 16(6)(b)(ii)? 
(at least three years) 


The 2nd sentence 
of Art. 16(1) 


does not apply 


The 2nd sentence 
of Art. 16(1) applies 
and supersedes the 


provisions of the CTA 
to the extent of 
incompatibility 
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Article 16(1) – 2 
Mutual Agreement Procedure (2nd sentence) 
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Article 16(2) 
Mutual Agreement Procedure 


Do all parties notify 
the absence of 


an existing provision 
under Art. 16(6)(c)(i)? 


The 1st sentence 
of Art. 16(2) 


applies 


The 1st sentence 
of Art. 16(2) 


does not apply 


Does either party 
make a reservation 
under Art. 16(5)(c)?  


The 2nd sentence 
of Art. 16(2) 


does not apply 


Do all parties notify 
the absence of 


an existing provision 
under Art. 16(6)(c)(ii)? 


The 2nd sentence 
of Art. 16(2) 


applies 


The 2nd sentence 
of Art. 16(2) 


dose not apply 
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1st sentence: 


2nd sentence: 
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Article 16(3) 
Mutual Agreement Procedure 


Do all parties notify 
the absence of 


an existing provision 
under Art. 16(6)(d)(i)? 


The 1st sentence 
of Art. 16(3) 


applies 


The 1st sentence 
of Art. 16(3) 


does not apply 


Do all parties notify the 
absence of an existing 


provision under  
Art. 16(6)(d)(ii)? 


The 2nd sentence 
of Art. 16(3) 


applies 


The 2nd sentence 
of Art. 16(3) 


does not apply 
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1st sentence: 


2nd sentence: 
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Article 17 
Corresponding Adjustments 


Does either party 
make a reservation 


under Art. 17(3)(a) and 
notify that the CTA is 


within the reservation? 


Art. 17 
does not apply 


Does either party 
make a reservation 


under Art. 17(3)(b) or (c)? 


Art. 17 
does not apply 


Do all parties notify 
the same provision 
under Art. 17(4)? 


That provision is 
replaced by Art. 17(1) 


Art. 17(1) applies 
and supersedes the 


provisions of the CTA 
to the extent of 
incompatibility 
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Do both parties 
choose to apply 


Part VI 
under Art. 18? 


Does either party 
make a reservation 
under Art. 26(4) and 


notify that the CTA is 
within the reservation? 


Part VI 
does not apply 


Is Part VI 
opted out of 


under Art. 23(7)? 


Part VI 
does not apply 


Is Part VI 
opted out of 


under Art. 28(2)? 


Part VI 
does not apply 


Do both parties notify 
the same provision 


under Art. 26(1)? 


That provision is 
replaced by Part VI 


Part VI applies 
and supersedes the 


provisions of the CTA 
to the extent of 
incompatibility 


Part VI 
does not apply 
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Article 18 
Choice of Apply Part VI (and Compatibility) 
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Article 19 
Mandatory Binding Arbitration 


Does either party 
make a reservation 
under Art. 19(11)? 


The two-year period 
in Art. 19(1)(b) 


is replaced with 
a three-year period 


Nothing changes 


Does either party 
make a reservation 
under Art. 19(12)? 


The rules in Art. 19(12) 
apply 


Nothing changes 


Period in Article 19(1)(b): 


Rules in Article 19(12): 
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Article 23 – 1 
Type of Arbitration Process 


Does either Party 
make a reservation 
under Art. 23(2)? 


Does either Party 
make a reservation 
under Art. 23(3)? 


Arbitration process 
in Art. 23(1) 


applies 
(“final offer”) 


Art. 19 does not apply 
until both competent 
authorities reach an 


agreement on the type of 
arbitration process 


Arbitration process 
in Art. 23(2) 


applies 
(“independent opinion”) 
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Article 23 – 2 
Type of Arbitration Process 


Does either Party 
choose to apply 


Art. 23(5) 
under Art. 23(4)? 


Does either Party that 
does NOT choose to 


apply Art. 23(5) 
make a reservation 
under Art. 23(6) and 


notify that the CTA is 
within the reservation? 


Art. 23(5) 
does not apply 


Does the other party 
that chooses to 
apply Art. 23(5) 


make a reservation 
under Art. 23(7)? 


Art. 23(5) 
applies 


Part VI 
does not apply 


Art. 23(5) 
does not apply 
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Article 24 
Agreement on a Different Resolution 


Do both parties 
choose to apply 


Art. 24(2) 
under Art. 24(1)? 


Does either party 
make a reservation 
under Art. 24(3)? 


Does Art. 23(2) 
apply to the CTA? 


Art. 24(2) 
applies 


Art. 24(2) 
does not apply 


Art. 24(2) 
applies 


Art. 24(2) 
does not apply 


28 
 Back to Table of Contents 







© OECD June 2017 


 


Article 28 
Reservation Formulated for Scope of Arbitration 


Does either party 
formulate a reservation 


under Art. 28(2)(a)? 


Does the other party 
object to the reservation 


under Art. 28(2)(b)? 


Part VI 
does not apply 


The reservation 
applies 


Nothing changes 
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Article 35 – 1 
Entry into Effect 


Do all parties notify 
the same period 


as a shorter period than 
six calendar months 
under Art. 35(1)(b)? 


Such shorter period 
applies 


Nothing changes 


Does either party 
choose to apply 


Art. 35(2)? 


For the purpose of 
the party’s application, 
“calendar year” applies 


Nothing changes 


Does either party 
choose to apply 


Art. 35(3)? 


For the purpose of 
 the party’s application, 
“1 January of the next 


year” applies 


Nothing changes 


Article 35(2): 


Article 35(3): 


Period in Article 35(1)(b): 
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Article 35 – 2 
Entry into Effect 


Do all parties 
notified the same period 
as a shorter period than 
nine calendar months 
under Art. 35(5)(b)? 


Such shorter period 
applies 


Nothing changes 


Does either party 
make a reservation 
under Art. 35(6)? 


Art. 35(4) 
does not apply 


Nothing changes 


Does either party 
make a reservation 
under Art. 35(7)(a)? 


Entry into effect will 
depend on completion 
of internal procedures 
in the reserving party 


applies 


Nothing changes 


Article 35(7)(a): 


Period in Article 35(5)(b): 


Article 35(4): 
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Article 36 
Entry into Effect of Part VI 


Do both parties notify 
a mutual agreement between 


competent authorities and 
the agreed date 


under Art. 36(1)(b)? 


Cases prior to entry into force 
of the Convention shall be 
considered to have been 


presented on the agreed date 


Nothing changes 


Does either party 
make a reservation 
under Art. 36(2)? 


Part VI applies retroactively 
only to the extent that the  


competent authorities agree 


Nothing changes 
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Entry into Force and Effect – Scenario 1  


Jurisdiction A 


deposits its 


instrument of 


ratification of the 


MLI 


Entry into 


force of the 


MLI itself (i.e. 


5 jurisdictions 


have deposit) 


Jurisdiction B 


deposits its 


instrument of 


ratification of 


the MLI 


Entry into force 


of the MLI for 


Jurisdiction A 


Entry into force 


of the MLI for 


Jurisdiction B 


The Covered Tax 


Agreement between A 


and B is modified 


The new/modified 


provisions of the Covered 


Tax Agreement take effect 


according to Art. 35 of the 


MLI, the choices and 


reservations of the 


Contracting Jurisdictions 
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Entry into Force and Effect – Scenario 2 


Entry into 


force of the 


MLI itself  


Jurisdiction B 


deposits its 


instrument of 


ratification of 


the MLI 


Entry into 


force of the 


MLI for 


Jurisdiction A 


The Covered Tax 


Agreement between 


A and B is modified 


 


The new/modified 


provisions of the Covered 


Tax Agreement take effect 


according to Art. 35 of the 


MLI, the choices and 


reservations of the 


Contracting Jurisdictions 


 


Jurisdiction A 


deposits its 


instrument of 


ratification of 


the MLI 


Entry into 


force of the 


MLI for 


Jurisdiction B 
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Gemeinsame Erklärung des Präsidenten der Europäischen Kommission und
des Premierministers Kanadas über die Festlegung eines Datums für die
vorläufige Anwendung des umfassenden Wirtschafts- und
Handelsabkommens
 
Brüssel, 8. Juli 2017 


STATEMENT/17/1959 


Europäische Kommission - Erklärung


Mit dem umfassenden Wirtschafts- und Handelsabkommen beginnt ein neues Kapitel in der Geschichte
der Beziehungen zwischen der Europäischen Union (EU) und Kanada.


Indem wir unsere Märkte füreinander öffnen und eng mit denen zusammenarbeiten, die unsere Werte
teilen, können wir die Globalisierung mitgestalten und ihre Vorteile nutzen.


Es ist wichtig, dass unsere Unternehmen und unsere Bürger, die die eigentlichen Gewinner dieses
Abkommens sind, dessen Vorteile ohne weitere Verzögerungen nutzen können.


Sowohl auf der Ebene der EU als auch in Kanada sind die für die Ratifizierung des Abkommens
erforderlichen Maßnahmen eingeleitet worden.


Anlässlich unserer Begegnung auf dem G 20-Gipfel in Hamburg haben wir unser Engagement für ein
regelbasiertes internationales Handelssystem bekräftigt und vereinbart, den 21. September 2017 als
Datum für die vorläufige Anwendung des Abkommens festzusetzen, sodass wir bis dahin alle hierfür
erforderlichen Maßnahmen abschließen können.


Das Abkommen wird somit vorläufig angewendet und tritt endgültig in Kraft, sobald die Parlamente
aller EU-Mitgliedstaaten den Wortlaut des Abkommens gemäß den Vorgaben ihrer jeweiligen
Verfassungen ratifiziert haben.


 


* This German translation was rectified on 8 July 2017, 22:00.


Kontakt für die Medien:
Margaritis SCHINAS (+ 32 2 296 05 24)
Mina ANDREEVA (+32 2 299 13 82)
Daniel ROSARIO (+ 32 2 295 61 85)


Kontakt für die Öffentlichkeit: Europe Direct – telefonisch unter 00 800 67 89 10 11 oder per E-Mail



mailto:margaritis.schinas@ec.europa.eu

mailto:mina.andreeva@ec.europa.eu

mailto:daniel.rosario@ec.europa.eu

http://europa.eu/contact/
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DISCUSSION DRAFT ON ADDITIONAL GUIDANCE ON  
THE ATTRIBUTION OF PROFITS TO PERMANENT ESTABLISHMENTS 


The Report on Action 7 of the BEPS Action Plan (Preventing the Artificial Avoidance of Permanent 
Establishment Status) mandated the development of additional guidance on how the rules of Article 7 of 
the OECD Model Tax Convention would apply to PEs resulting from the changes in the Report, in 
particular for PEs outside the financial sector. The Report indicated that there is also a need to take account 
of the results of the work on other parts of the BEPS Action Plan dealing with transfer pricing, in particular 
the work related to intangibles, risk and capital. Importantly, the Report explicitly stated that the changes to 
Article 5 of the Model Tax Convention do not require substantive modifications to the existing rules and 
guidance on the attribution of profits to permanent establishments under Article 7 (see paragraph 19-20 of 
the Report). 


Under this mandate, the Committee on Fiscal Affairs released in July 2016 a discussion draft for public 
comments (“2016 Discussion Draft”) and held a consultation with public commentators in October 2016. 
The over 400 pages of comments submitted by commentators on the 2016 Discussion Draft highlighted the 
importance of developing guidance that would be relevant for all countries, regardless of their approach to 
attributing profits to permanent establishments. Commentators also identified a number of issues in the 
draft guidance which required further clarification, such as the impact of the revised guidance on risk in 
Chapter I of the OECD Transfer Pricing Guidelines, and the impact of the analysis under Article 9 for 
purposes of Article 5.  


Considering the comments received as well as the positions of countries, the Committee on Fiscal Affairs 
recommended pursuing the work under a different approach to the one adopted in the 2016 Discussion 
Draft. Accordingly, Working Party No. 6 has developed this new Discussion Draft, which replaces the 
2016 Discussion Draft.  


This new Discussion Draft sets out high-level general principles outlined in paragraph 1-21 and 36-42 for 
the attribution of profits to permanent establishments in the circumstances addressed by the Report on 
BEPS Action 7. Importantly, countries agree that these principles are relevant and applicable in attributing 
profits to permanent establishments.  


In particular, this Discussion Draft covers permanent establishments arising from Article 5(5), including 
examples of a commissionnaire structure for the sale of goods, an online advertising sales structure, and a 
procurement structure. It also includes additional guidance related to permanent establishments created as a 
result of the changes to Article 5(4), and provides an example on the attribution of profits to permanent 
establishments arising from the anti-fragmentation rule included in Article 5(4.1).  It is important to note 
that, unlike the 2016 Discussion Draft, this Discussion Draft does not contain numerical examples; this is 
to avoid drawing conclusions from this guidance on the level of profitability of the intermediary or the 
permanent establishment. The profits of the intermediary and the permanent establishments should be 
determined under the relevant articles in the applicable tax treaty (i.e. Article 7 and, when applicable 
Article 9) based on the specific facts and circumstances of the case.  


Interested parties are invited to send their comments on this discussion draft. Comments should be sent by 
15 September at the latest by email to TransferPricing@oecd.org in Word format (in order to facilitate 







their distribution to government officials). They should be addressed to the Tax Treaties, Transfer Pricing 
and Financial Transactions Division, OECD/CTPA.  


Please note that comments are not sought on the 2016 Discussion Draft or on the changes to the PE 
definitions that have been agreed under Action 7 and which were published in the 2015 Final Report, 
"Preventing the Artificial Avoidance of Permanent Establishment Status." Commentators should 
concentrate solely on the proposed guidance in this Discussion Draft on the application of Article 7 to 
determine the attribution of profits to PEs.  


The OECD intends to hold a public consultation on the additional guidance on the attribution of profits to 
permanent establishments in November 2017 at the OECD Conference Centre in Paris, France. 
Registration details for the public consultation will be published on the OECD website later in September. 
Speakers and other participants at the public consultation will be selected from among those providing 
timely written comments on the discussion draft.  


Please note that all comments on this discussion draft will be made publicly available. Comments 
submitted in the name of a collective “grouping” or “coalition”, or by any person submitting comments on 
behalf of another person or group of persons, should identify all enterprises or individuals who are 
members of that collective group, or the person(s) on whose behalf the commentator(s) are acting.  


 


 
  







 


DISCUSSION DRAFT ON ADDITIONAL GUIDANCE ON  
THE ATTRIBUTION OF PROFITS TO PERMANENT ESTABLISHMENTS 


INTRODUCTION 


1. Action 7 of the BEPS Action Plan mandated the development of changes to the definition of 
“permanent establishment” (“PE”) in Article 5 of the OECD Model Tax Convention (“MTC”) to prevent 
the artificial avoidance of PE status through the use of commissionnaire arrangements to avoid Article 
5(5), and through reliance on the specific activity exemptions of Article 5(4).  It also mandated that the 
work should address related profit attribution issues. The result was the 2015 Final Report on Action 7, 
“Preventing the Artificial Avoidance of Permanent Establishment Status" (“the Report on Action 7”).  


2. Paragraph 19 of the Report on Action 7 (at p. 45) states that the changes to Article 5 “do not 
require substantive modifications to the existing rules and guidance concerning the attribution of profits to 
a PE under Article 7 [of the MTC], but … there is a need for additional guidance on how the rules of 
Article 7 would apply to PEs resulting from the changes in this report …. There is also a need to take 
account of the results of the work on other parts of the BEPS Action Plan dealing with transfer pricing, in 
particular the work related to intangibles, risk and capital”.  


CHANGES TO ARTICLE 5(5) AND 5(6) AND THE COMMENTARY 


3. The Report on Action 7 provides for changes to be made to Article 5(5) and (6) of the MTC and 
the Commentary thereon. 


4. Paragraph 9 of the Report on Action 7 (at p. 15) states:  


“As a matter of policy, where the activities that an intermediary exercises in a country are 
intended to result in the regular conclusion of contracts to be performed by a foreign 
enterprise, that enterprise should be considered to have a sufficient taxable nexus in that 
country unless the intermediary is performing these activities in the course of an 
independent business.  The changes to Article 5(5) and 5(6) and the detailed Commentary 
that appear [in this report] will address commissionnaire arrangements and similar 
strategies [to] better reflect this policy.”  


5. The Report on Action 7 recommends that Article 5(5) be amended to provide that, subject to 
Article 5(6), an enterprise has a PE in a Contracting State where a person acts in that State on behalf of the 
enterprise “and, in doing so, habitually concludes contracts, or habitually plays the principal role leading to 
the conclusion of contracts that are routinely concluded without material modification by the enterprise,” 
and the contracts are either in the name of the enterprise, or for the transfer of goods or services by the 
enterprise. 


6. The Report on Action 7 recommends that Article 5(6) be amended to provide that, although a PE 
will not be deemed to exist under Article 5(5) if the person acting in a Contracting State for the enterprise 







is doing so in the ordinary course of its business as an independent agent, a person will not be considered 
to be an independent agent if it acts “exclusively or almost exclusively on behalf of one or more enterprises 
to which it is closely related”.  The meaning of “closely related” is addressed in a separate subparagraph of 
Article 5(6). 


7.   Whilst the changes made to Article 5(5) and 5(6) by the Report on Action 7 have modified the 
threshold for the existence of a deemed PE under Article 5(5), they have not modified the nature of the 
deemed PE: the non-resident enterprise “shall be deemed to have a permanent establishment in [the State 
in which the dependent agent acts on its behalf] in respect of any activities which that person [i.e. the 
dependent agent] undertakes for the [non-resident] enterprise”. Therefore, any approach on how to attribute 
profits to a PE that is deemed to exist under the pre-BEPS version of Article 5(5) should therefore be 
applicable to a PE that is deemed to exist under the post-BEPS version of Article 5(5). 


ATTRIBUTION OF PROFITS TO PERMANENT ESTABLISHMENTS RESULTING FROM 
CHANGES TO ARTICLE 5(5) AND 5(6) AND THE COMMENTARY 


8.  Once it is determined that a PE exists under Article 5(5), one of the effects of paragraph 5 will 
typically be that the rights and obligations resulting from the contracts to which Article 5(5) refers will be 
properly allocated to the permanent establishment. However, it is important to note that this does not 
necessarily mean that the entire profits resulting from the performance of these contracts should be 
attributed to the permanent establishment. The determination of the profits attributable to a permanent 
establishment resulting from the application of Article 5(5) will be governed by the rules of Article 7; 
clearly, this will require that activities performed by other enterprises and by the rest of the enterprise to 
which the permanent establishment belongs be properly remunerated so that the profits to be attributed to 
the permanent establishment in accordance with Article 7 are only those that the permanent establishment 
would have derived if it were a separate and independent enterprise performing the activities that the 
dependent agent performs on behalf of the non-resident enterprise.1 


9.  Therefore, the profits to be attributed to a PE identified under Article 5(5) are to be determined 
in accordance with Article 7 of the relevant tax treaty. Article 7 is grounded on the basic principle that the 
profits attributable to a PE are those that the PE would have derived if it were a separate and independent 
enterprise engaged in the same or similar activities under the same or similar conditions. This principle 
applies regardless of whether a tax administration adopts the authorized OECD approach ("AOA") 
contained in Article 7 in the 2010 version of the MTC as outlined in the 2010 Report on the Attribution of 
Profits to Permanent Establishments ("2010 Profit Attribution Report"), or any other approach used to 
attribute profits under a previous version of Article 7 of the MTC. 


10. When a PE is deemed to exist under Article 5(5) due to the activities of an intermediary2, those 
activities are relevant to two taxpayers in the host country: the intermediary (which may be a resident of 
the host country) and the PE (which is a PE of a non-resident enterprise). The arm's length reward to the 
intermediary for the services it provides to the non-resident enterprise is one of the elements that needs to 
be determined and deducted in calculating the profits attributable to the PE under Article 7. 


                                                      
1 See paragraph 35.1 of the Commentary on Article 5, at page 23 of the BEPS Report on Action 7, which is intended 


to be included in the 2017 update of the Model Tax Convention.   
2 For the purposes of this guidance, the term "intermediary" means a person, whether or not an employee of the 


enterprise, who acts on behalf of the enterprise and is not doing so in the course of carrying on a business as an 
independent agent within the meaning of Article 5(6). In the Authorised OECD Approach, this is referred to as a 
dependent agent enterprise (see Sections B-6 and D-5 in Part I of the 2010 Report on the Attribution of Profits to 
Permanent Establishments).  







11. In some cases the intermediary and the non-resident enterprise are associated enterprises. In these 
scenarios, both Article 9 and Article 7 of the MTC come into play in determining the total amount of 
profits to be taxed in the host country. While Article 9 will permit adjustments of the profits of the 
associated enterprises if the terms and conditions of the transactions between the associated enterprises (i.e. 
the non-resident enterprise and the intermediary) are not consistent with the arm’s length principle, Article 
7 will determine the basis on which profits are attributable to the PE of the non-resident enterprise. 
Guidance on the application of Article 9, which embodies the arm's length principle, is contained in the 
OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations ("TPG").  


12. The MTC and its Commentary do not explicitly state whether a profit adjustment under Article 9 
should precede the attribution of profits under Article 7. However, many jurisdictions find it logical and 
efficient first to accurately delineate the actual transaction between the non-resident enterprise and the 
intermediary and to determine the resulting arm’s length profits while others may decide to undertake an 
Article 7 analysis first and then to apply Article 9 to adjust the profits of the associated enterprises (i.e. the 
non-resident enterprise and the intermediary). In any case, the order in which Article 7 and Article 9 are 
applied should not impact the amount of profits over which the source country has taxing rights as a result 
of the activities of the intermediary on behalf of its associated non-resident enterprise in the source 
country. The approach adopted by a jurisdiction should be applied consistently and could be made public 
for purposes of transparency and certainty for taxpayers. Furthermore, any approach to the application of 
Articles 7 and 9 to cases of deemed PEs under Article 5(5) must ensure that there is no double taxation in 
the source country, i.e., taxation of the same profits in the hands of the PE (under profit attribution rules) 
and in the hands of the intermediary (under transfer pricing rules). Therefore, jurisdictions are expected to 
have in place within their domestic legal and/or administrative systems the necessary principles, doctrines, 
or other mechanisms to eliminate double taxation in the source country. 


13. It is relevant to address the implications that the transfer pricing work under BEPS Actions 8-10, 
in particular in relation to the assumption of risks, may have on the determination of the arm’s length 
remuneration to the intermediary for the services it provides to the non-resident enterprise and, as a result 
of that, on the profits attributable to the PE. The guidance produced under BEPS Actions 8-10 and 
incorporated in Chapter I of the TPG clarified that contractual allocations of risk assumption are respected 
only when they are supported by the actual control over risks and the financial capacity to assume the risk. 
The guidance in Section D.1.2 of Chapter I of the TPG established, among other things, that where the 
party contractually assuming the risk does not control the risk or does not have the financial capacity to 
assume the risk, that risk should be allocated to the enterprise exercising control and having the financial 
capacity to assume the risk.  


14. Such risk allocation under the TPG is solely for the purpose of determining the taxable profits of 
the associated enterprises and therefore does not involve any non-recognition of their transaction or the 
legal relationships created by their transactions with others. In other words, the allocation of risks for 
transfer pricing purposes does not change the facts on which the application of Article 5(5) is predicated – 
that is:  


• the intermediary is acting in a Contracting State on behalf of the non-resident enterprise; 


• in doing so, the intermediary habitually concludes contracts (or habitually plays the principal role 
leading to the conclusion of contracts that are routinely concluded without material modification 
by the non-resident enterprise); and 


• those contracts are either in the name of the non-resident enterprise, or for the transfer of the 
ownership of, or for the granting of the right to use, property owned by the non-resident 
enterprise, or for the provision of services by the non-resident enterprise. 







15.  In a PE context, the legal and factual position is that there is no single part of an enterprise which 
legally owns the assets, assumes the risks, possesses the capital or contracts with separate enterprises. The 
mechanism to determine the attribution of risk assumption to a PE will depend on the applicable tax treaty 
in a given case.  


16. For instance, Article 7 and its Commentary in the 2010 version of the MTC reflect the AOA, 
which is further developed in the 2010 Profit Attribution Report. The AOA uses the notion of "significant 
people functions" for attributing risk assumption and economic ownership of assets to a PE. For a detailed 
discussion see paras. 21-27 and 68-71 of Part I of the 2010 Profit Attribution Report.  


17. While there may be functions that would be considered both significant people functions for the 
attribution of risk for the purposes of the AOA and risk control functions for the purposes of Article 9, the 
conclusion cannot be drawn that these two concepts are aligned or can be used interchangeably for 
purposes of Article 7 and Article 9.  


18. Having said that, when both Article 7 and Article 9 are applicable (i.e. the intermediary and the 
non-resident enterprise are associated enterprises) and the functions performed by the intermediary can 
qualify as significant people functions for the attribution of a specific risk to the PE and as risk control 
functions for the allocation of a risk under Article 9, it is important to ensure that the risk to which those 
functions relate is not simultaneously allocated to the intermediary (subject to the conditions laid out in 
Section D of Chapter I of the TPG) and attributed to the PE (under Article 7). Accordingly, where a risk is 
found to be assumed by the intermediary under the guidance in Section D.1.2 of Chapter I, such risk cannot 
be considered to be assumed by the non-resident enterprise or the PE for the purposes of Article 7. 
Otherwise, double taxation could occur in the source country through taxation of the profits related to the 
assumption of that risk twice, i.e. in the hands of both the PE and the intermediary. 


19. It should be noted that the host country's taxing rights are not necessarily exhausted by ensuring 
an arm's length compensation to the intermediary. As noted earlier, one of the elements to determine and 
deduct in calculating the profits attributable to the PE is an arm's length reward to the intermediary. 
Depending on the facts and circumstances of a given case, the net amount of profits attributable to the PE 
may be either positive, nil or negative (i.e., a loss). In particular, when the accurate delineation of the 
transaction under the guidance of Chapter I of the TPG indicates that the intermediary is assuming the risks 
of the transactions of the non-resident enterprise, the profits attributable to the PE could be minimal or 
even zero.   


Administrative approaches to enhance simplification 


20. The 2010 Profit Attribution Report notes that there may be administratively convenient ways of 
recognising the existence of a PE under Article 5(5) and collecting the appropriate amount of tax resulting 
from the activity of the intermediary. While the 2010 Profit Attribution Report provides such guidance in 
the framework of the AOA, jurisdictions which do not apply the AOA may also adopt mechanisms aimed 
at simplifying taxpayers' compliance with tax obligations related to the existence of a PE in the source 
country. The adoption of such administratively convenient procedures in the host country would not alter 
the taxing rights of the home country or the host country.   


21. A number of countries actually collect tax only from the intermediary even though the amount of 
tax is calculated by reference to activities of both the intermediary and the Article 5(5) PE.3 It is also 
important to note that the potential burden on a non-resident enterprise of having to comply with host 
country tax and reporting obligations in the event it is determined to have an Article 5(5) PE cannot be 


                                                      
3 See Part I of the 2010 Profit Attribution Report, at para. 246. 







dismissed as inconsequential, and nothing in this guidance should be interpreted as preventing host 
countries from continuing or adopting the kind of administratively convenient procedure mentioned 
above.4  


Examples illustrating the attribution of profits to deemed PEs under Article 5(5) 


22.  The following examples are illustrative and offer a conceptual framework, based on the 
principles established in the previous paragraphs, summarising the attribution of profits to PEs deemed 
under Article 5(5). The examples should not be interpreted as prescribing specific arm's length 
arrangements in actual cases. The proposed analysis of these examples is governed by the AOA contained 
in the 2010 version of Article 7. However, the approach to the attribution of profits to a PE, including the 
applicability of the AOA, in any particular case will be governed by the applicable tax treaty.  


EXAMPLE 1:  COMMISSIONNAIRE STRUCTURE (RELATED INTERMEDIARY) 


Facts 


23. TradeCo, a company resident in Country R, buys and sells widgets. SellCo, a commonly owned 
company resident in Country S, performs marketing and sales activities on behalf of TradeCo in Country S 
as a commissionnaire, meaning that SellCo sells widgets in its own name to buyers in Country S but is able 
to rely on TradeCo under the commissionnaire agreement to satisfy the obligation to deliver the widgets to 
the buyers. SellCo does not own the widgets at any point, nor does it have any entitlement to the amounts 
paid by the buyers for the widgets. Those amounts belong to TradeCo. For the purposes of this example it 
is assumed that TradeCo pays SellCo a commission equal to a percentage of the sales revenue received by 
TradeCo from sales made by SellCo on behalf of TradeCo in Country S. SellCo’s business consists solely 
of its activities for TradeCo. TradeCo has no operations of its own in Country S and makes no sales to 
customers in Country S other than those made by SellCo on its behalf.  


24. There is a tax treaty in effect between Country R and Country S that prevents Country S from 
taxing the business profits of an enterprise resident in Country R, except for profits attributable to a PE of 
that enterprise in Country S.  Under the treaty, the profits attributable to a PE are the profits that the PE 
would have derived if it were a separate and independent enterprise engaged in the same or similar 
activities under the same or similar conditions, taking into account the functions performed, assets used 
and risks assumed by the enterprise through the permanent establishment and through other parts of the 
enterprise. The treaty’s definition of PE includes the changes to Article 5(5) and Article 5(6) of the MTC 
recommended in the Report on Action 7. 


Analysis  


25. Under Article 5(5), TradeCo has a PE in Country S, as SellCo habitually concludes contracts 
there on behalf of TradeCo for the sale of goods by TradeCo, and SellCo does not do so as an independent 
agent. Under Article 7, the profits attributable to the PE are those that the PE would have derived if it were 
a separate and independent enterprise performing the activities that SellCo performs on behalf of 


                                                      
4 See Part I of the 2010 Profit Attribution Report, footnote 12. 







TradeCo—in this case, such profits would equal the amount of TradeCo’s revenue from sales of goods to 
customers in Country S5 minus: 


• (1) the amount that TradeCo would have received if it had sold the goods to an unrelated party 
performing the same or similar activities under the same or similar conditions that SellCo 
performs on behalf of TradeCo in Country S (attributing to such party ownership of the assets of 
TradeCo related to such functions, and assumption of the risks related to such functions)6,  


• (2) other expenses, wherever incurred, for the purposes of the PE7, and  


• (3) the arm’s length remuneration of SellCo.  


Article 9 and the Transfer Pricing Guidelines are applicable, either directly or by analogy, in 
determining the amounts of (1), (2) and (3). 


26. For reasons of administrative convenience, the tax administration in Country S may choose to 
collect tax only from SellCo even though the amount of tax is separately calculated by reference to the tax 
liability of SellCo and the PE. 


27.  The analysis would be the same in the example above if the facts were the same except for the 
following:  SellCo does not conclude sales in Country S as a commissionnaire but rather performs 
activities in Country S under a services agreement with TradeCo that provides for the fee payable to SellCo 
to be equal to a percentage of the sales revenue received by TradeCo from sales to customers in Country S, 
and the effect of the arrangement is that SellCo habitually plays the principal role leading to the routine 
conclusion of sales by TradeCo in Country R to customers in Country S without material modification of 
the terms and conditions on which the customers offer to purchase the goods. 


EXAMPLE 2:  SALE OF ADVERTISING ON A WEBSITE (RELATED INTERMEDIARY) 


Facts 


28. SiteCo, a company resident in Country R, owns the rights in a website. SellCo, an associated 
company resident in Country S, performs marketing activities on behalf of SiteCo in Country S under a 
services agreement with SiteCo that provides for the fee payable to SellCo to be equal to a percentage of 
the sales revenue received by SiteCo from sales of advertising space to customers in Country S. The effect 
of the arrangement is that SellCo habitually plays the principal role leading to the routine conclusion of 
sales by SiteCo in Country R to customers in Country S without material modification of the terms and 
conditions on which the customers offer to purchase the advertising space. SellCo’s business consists 
solely of its activities for SiteCo. SiteCo has no operations of its own in Country S and makes no sales to 
customers in Country S other than those made by SellCo on its behalf.   


                                                      
5 This is equivalent to attributing to the PE the sales revenue resulting directly or indirectly from the contracts to 
which Article 5(5) refers. 
6 This is conceptually equivalent to the amount paid by the PE for the inventory ‘purchased’ from TradeCo. This 
would correspond to a "dealing" under the AOA. 
7 For activities undertaken by TradeCo (as home office) on behalf of the PE, this would include an arm’s length 
allocation of expenses associated with these activities, or, under the AOA, a ‘dealing’ between the PE and TradeCo 
(as home office) associated with TradeCo’s activity on behalf of the PE. 







29. There is a tax treaty in effect between Country R and Country S that prevents Country S from 
taxing the business profits of an enterprise resident in Country R, except for profits attributable to a PE of 
that enterprise in Country S. Under the treaty, the profits attributable to a PE are the profits that the PE 
would have derived if it were a separate and independent enterprise engaged in the same or similar 
activities under the same or similar conditions, taking into account the functions performed, assets used 
and risks assumed by the enterprise through the permanent establishment and through other parts of the 
enterprise. The treaty’s definition of PE includes the changes to Article 5(5) and Article 5(6) of the MTC 
recommended in the Report on Action 7. 


Analysis   


30. Under Article 5(5), SiteCo has a PE in Country S, as SellCo habitually plays the principal role 
leading to the routine conclusion of sales by SiteCo in Country R to customers in Country S without 
material modification of the terms and conditions on which the customers offer to purchase the advertising 
space.  Under Article 7, the profits attributable to the PE in this case, would equal the amount of SiteCo’s 
revenue from sales to customers in Country S8 minus 


•  (1) the amount that SiteCo would have received if it had sold the rights to the advertising space 
to an unrelated party performing the same or similar activities under the same or similar 
conditions that SellCo performs on behalf of SiteCo in Country S (attributing to such party 
ownership of the assets of SiteCo related to such functions, and assumption of the risks related to 
such functions)9,  


• (2) other expenses, wherever incurred, for the purposes of the PE10, and, 


•  (3) the arm’s length remuneration of SellCo.  


Article 9 and the Transfer Pricing Guidelines are applicable, either directly or by analogy, in 
determining the amounts of (1), (2) and (3).   


31. For reasons of administrative convenience, the tax administration in Country S may choose to 
collect tax only from SellCo even though the amount of tax is separately calculated by reference to the 
activities of both SellCo and the PE. 


EXAMPLE 3:  PROCUREMENT OF GOODS (RELATED INTERMEDIARY) 


Facts  


32. TradeCo, a company resident in Country R, has as its core business the procurement and sale of 
widgets. BuyCo, a commonly owned company resident in Country S, performs procurement activities on 
behalf of TradeCo in Country S, purchasing widgets as agent on behalf of TradeCo, and in the name of 
                                                      


8 This is equivalent to attributing to the PE the sales revenue resulting directly or indirectly from the contracts to 
which Article 5(5) refers. 
9 This is conceptually equivalent to the amount paid by the PE for the rights to the advertising space from SiteCo.  
This would correspond to a ‘dealing’ under the AOA. 
10 For activities undertaken by SiteCo (as home office) on behalf of the PE, this would include an arm’s length 
allocation of expenses associated with these activities, or, under the AOA, a ‘dealing’ between the PE and SiteCo 
(as home office) associated with SiteCo’s activity on behalf of the PE. 







TradeCo, from unrelated suppliers in Country S. BuyCo does not own the widgets at any point, nor does it 
have any entitlement to the amounts paid by TradeCo’s customers for the widgets procured by BuyCo. 
Those amounts belong to TradeCo. Assuming, for the purpose of this example, that the form of 
compensation is appropriate in light of the facts and circumstances of the case, suppose that TradeCo pays 
BuyCo a commission equal to a percentage of the cost of purchases made by BuyCo on behalf of TradeCo 
in Country S. BuyCo’s business consists solely of its activities for TradeCo. TradeCo has no operations of 
its own in Country S.   


33. There is a tax treaty in effect between Country R and Country S that prevents Country S from 
taxing the business profits of an enterprise resident in Country R, except for profits attributable to a PE of 
that enterprise in Country S. Under the treaty, the profits attributable to a PE are the profits that the PE 
would have derived if it were a separate and independent enterprise engaged in the same or similar 
activities under the same or similar conditions, taking into account the functions performed, assets used 
and risks assumed by the enterprise through the permanent establishment and through other parts of the 
enterprise. The treaty’s definition of PE includes the changes to Article 5 of the MTC recommended in the 
Report on Action 7. 


Analysis 


34.  Under Article 5(5), TradeCo has a PE in Country S, as BuyCo habitually concludes contracts 
there on behalf of TradeCo; BuyCo does not do so as an independent agent; and the procurement of 
widgets for resale is not an activity of a preparatory or auxiliary character in relation to TradeCo’s 
business. Under Article 7, the profits attributable to the PE are  those that the PE would have derived if it 
were a separate and independent enterprise performing the activities that BuyCo performs on behalf of 
TradeCo—in this case, such profits would equal the amount that TradeCo would have had to pay if it had 
purchased the widgets from an unrelated supplier performing the same functions in Country S that BuyCo 
performs on behalf of TradeCo (attributing to such supplier ownership of the assets of TradeCo related to 
such functions, and assumption of the risks related to such functions)11 minus: 


• (1) the amounts paid by TradeCo to unrelated suppliers in Country S,  


• (2) other expenses, wherever incurred, for the purposes of the PE12, and  


• (3) the arm’s length remuneration of BuyCo.  


Article 9 and the Transfer Pricing Guidelines are applicable, either directly or by analogy, in 
determining the amounts of (2) and (3). 


35. For reasons of administrative convenience, the tax administration in Country S may choose to 
collect tax only from BuyCo even though the amount of tax is separately calculated by reference to the 
activities of both SellCo and the PE. 


                                                      
11 This is equivalent to attributing to the PE the rights and obligations associated with the procurement of widgets 
resulting directly or indirectly from the contracts to which Article 5(5) refers. 
12 For activities undertaken by TradeCo (as home office) on behalf of the PE, this would include an arm’s length 
allocation of expenses associated with these activities, or, under the AOA, a ‘dealing’ between the PE and TradeCo 
(as home office) associated with TradeCo’s activity on behalf of the PE. 







ATTRIBUTION OF PROFITS TO PERMANENT ESTABLISHMENTS RESULTING FROM 
CHANGES TO ARTICLE 5(4) AND THE COMMENTARY 


36. The Report on Action 7 provides for changes to be made to Article 5(4) of the MTC and the 
Commentary thereon. 


37. As explained in the Executive Summary of the Report on Action 7 (at p. 10):  


“Depending on the circumstances, activities previously considered to be merely 
preparatory or auxiliary in nature may nowadays correspond to core business activities.  
In order to ensure that profits derived from core activities performed in a country can be 
taxed in that country, Article 5(4) is modified to ensure that each of the exceptions 
included therein is restricted to activities that are otherwise of a ‘preparatory or auxiliary’ 
character. …  


“BEPS concerns related to Art. 5(4) also arise from what is typically referred to as the 
‘fragmentation of activities’. Given the ease with which multinational enterprises (MNEs) 
may alter their structures to obtain tax advantages, it is important to clarify that it is not 
possible to avoid PE status by fragmenting a cohesive operating business into several 
small operations in order to argue that each part is merely engaged in preparatory or 
auxiliary activities that benefit from the exceptions of Art. 5(4). The anti-fragmentation 
rule proposed in [this report] will address these BEPS concerns.” 


38. The Report on Action 7 includes revised Commentary on Article 5(4) which contains examples 
of circumstances in which specific activities will not be considered preparatory or auxiliary in nature.  For 
example, paragraph 22 of the revised Commentary states (at p. 31 of the Report on Action 7): 


“Where, for example, an enterprise of State R maintains in State S a very large warehouse 
in which a significant number of employees work for the main purpose of storing and 
delivering goods owned by the enterprise that the enterprise sells online to customers in 
State S, paragraph 4 will not apply to that warehouse since the storage and delivery 
activities that are performed through that warehouse, which represents an important asset 
and requires a number of employees, constitute an essential part of the enterprise’s 
sale/distribution business and do not have, therefore, a preparatory or auxiliary 
character.” 


39. Under Article 7 of the MTC, the profits to be attributed to a PE are those that the PE would have 
derived if it were a separate and independent enterprise performing the activities that cause it to be a PE. 
As noted earlier, this principle applies regardless of whether a tax administration adopts the authorized 
OECD approach as explicated in the 2010 Report on the Attribution of Profits to Permanent 
Establishments. Thus, after it has been established that a PE exists due to activities specified in Article 5(4) 
that are not preparatory or auxiliary in nature, the attribution of profits to the PE should be determined 
under an analysis of the amounts of revenue and expense that the PE would have recognized if it were a 
separate and independent enterprise.   


40. The anti-fragmentation rule recommended in the Report on Action 7 (at p. 39) is contained in the 
new paragraph 4.1 of Article 5. It prevents paragraph 4 from providing an exception from PE status for 
activities that might be viewed in isolation as preparatory or auxiliary in nature but that constitute part of a 
larger set of business activities conducted in the source country by the enterprise (whether alone or with a 
closely related enterprise) if the combined activities “constitute complementary functions that are part of a 
cohesive business operation.”  







41. Article 5(4.1) applies in two types of cases. First, it applies where the non-resident enterprise or a 
closely related enterprise already has a PE in the source country, and the activities in question constitute 
complementary functions that are part of a cohesive business operation. A determination will need to be 
made as to whether the activities of the enterprises give rise to one or more PEs in the source country under 
Article 5(4.1). The profits attributed to the PEs and subject to source taxation are the profits derived from 
the combined activities constituting complementary functions that are part of a cohesive business operation 
considering the profits each one of them would have derived if they were a separate and independent 
enterprise performing its corresponding activities, taking into account in particular the potential effect on 
those profits of the level of integration of these activities. Examples of this type of fact pattern are 
contained in new paragraph 30.4 of the revised Commentary (at pp. 40-41 of the Report on Action 7). 


42. The second type of case to which Article 5(4.1) applies is a case where there is no pre-existing 
PE but the combination of activities in the source country by the non-resident enterprise and closely related 
non-resident enterprises results in a cohesive business operation that is not merely preparatory or auxiliary 
in nature. In such a case, a determination will need to be made as to whether the activities of the enterprises 
give rise to one or more PEs in the source country under Article 5(4.1). The profits attributable to each PE 
so arising are those that would have been derived from the profits made by each activity of the cohesive 
business operation as carried on by the PE if it were a separate and independent enterprise performing the 
corresponding activities, taking into account in particular the potential effect on those profits of the level of 
integration of these activities.  


43. The following example is illustrative and offers a conceptual framework summarising the 
attribution of profits to PEs deemed under Article 5(1). The proposed analysis of this example is governed 
by the AOA contained in the 2010 version of Article 7. However, the attribution of profits to a PE in any 
particular case will be governed by the applicable tax treaty.   


EXAMPLE 4:  WAREHOUSING, DELIVERY, MERCHANDISING AND INFORMATION 
COLLECTION ACTIVITIES 


Facts 


44. OnlineCo is a company resident in Country R that sells goods through an online platform directly 
to customers in various markets including Country S. The goods are purchased from unrelated suppliers. 
OnlineCo operates a warehouse in Country S which is staffed by 25 employees of OnlineCo. OnlineCo 
leases the warehouse from an unrelated owner. The employees handle the receipt of shipments from 
suppliers, the stocking of the goods, and the execution of deliveries to customers in Country S, using 
independent delivery service providers, in accordance with instructions from OnlineCo’s head office.  


45. OnlineCo has also an office in Country S which is located in a different place than the 
warehouse. OnlineCo’s office is staffed by 15 people, which are responsible for the merchandising of 
OnlineCo’s products and the collection of information from OnlineCo’s customers in Country S.  


46. There is a tax treaty in effect between Country R and Country S that prevents Country S from 
taxing the business profits of an enterprise resident in Country R, except for profits attributable to a PE of 
that enterprise in Country S. Under the treaty, the profits attributable to a PE are the profits that the PE 
would have derived if it were a separate and independent enterprise engaged in the same or similar 
activities under the same or similar conditions, taking into account the functions performed, assets used 
and risks assumed by the enterprise through the permanent establishment and through other parts of the 
enterprise. The treaty’s definition of PE includes the changes to Article 5(4) of the MTC recommended in 
the Report on Action 7, including the addition of paragraph 4.1. 







Analysis 


47. Provided that the business activities carried on by OnlineCo at the warehouse and at the office 
constitute complementary functions that are part of a cohesive business operation, the warehouse and the 
office constitute two PEs in Country S under Article 5(1) of the MTC, as each of these locations is a fixed 
place of business through which the business of OnlineCo is partly carried on, and the overall activity 
resulting from the combination of the activities carried on in Country S is not of a preparatory or auxiliary 
character.  


48. Under Article 7, the profits attributable to the warehouse PE of OnlineCo are those that the PE 
would have derived if it were a separate and independent enterprise performing the same storage and 
delivery activities—in this case, such profits, would equal (1) the amount that OnlineCo would have had to 
pay if it had obtained the storage and delivery services from an independent enterprise in Country S 
(attributing to such service provider ownership of the assets of OnlineCo related to such functions, and 
assumption of the risks of OnlineCo related to such functions)13 minus: 


• (2) the employees’ compensation paid in Country S,  


• (3) the amounts paid to unrelated service providers in Country S such as the delivery service 
companies,  


• (4) the amount of the rent paid to the warehouse owner and other expenses related to the 
maintenance and operation of the warehouse, and  


• (5) any other expenses wherever incurred, for the purpose of the PE14.  


Article 9 and the Transfer Pricing Guidelines are applicable, by analogy, in determining the amount of 
(1) and (5) above. 


49. Under Article 7, the profits attributable to the office PE of OnlineCo are those that the PE would 
have derived if it were a separate and independent enterprise performing the merchandising and collection 
of information activities—in this case, such profits, would equal (1) the amount that OnlineCo would have 
had to pay if it had obtained the same merchandising and collection of information services from an 
independent enterprise in Country S (attributing to such service provider ownership of the assets of 
OnlineCo related to such function, and assumption of the risks of OnlineCo related to such function)15 
minus: 


• (2) the employees’ compensation paid in Country S and  


                                                      
13 This is equivalent to attributing to the PE the rights and obligations associated with the purchase of storage and 


delivery services resulting directly or indirectly from the contracts to which Article 5(5) refers. 
14 For activities undertaken by OnlineCo (as home office) on behalf of the PE, this would include an arm’s length 


allocation of expenses associated with these activities, or, under the AOA, a "dealing" between the PE and 
OnlineCo (as home office) associated with OnlineCo’s activity on behalf of the PE. 


15  This is equivalent to attributing to the PE the rights and obligations associated with the purchase of 
merchandising and collection of information services resulting directly or indirectly from the contracts to which 
Article 5(5) refers. 







• (3) any other expenses, wherever incurred, for the purposes of the PE16.  


Article 9 and the Transfer Pricing Guidelines are applicable, by analogy, in determining the amount of 
(1) and (3) above. 


 


 


 


                                                      
16 For activities undertaken by OnlineCo (as home office) on behalf of the PE, this would include an arm’s length 


allocation of expenses associated with these activities, or, under the AOA, a ‘dealing’ between the PE and 
OnlineCo (as home office) associated with OnlineCo’s activity on behalf of the PE. 
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Verordnung
des Bundesministeriums  
der Finanzen 


Verordnung zu Art, Inhalt und Umfang von Aufzeichnungen  
im Sinne des § 90 Absatz 3 der Abgabenordnung 
(Gewinnabgrenzungsaufzeichnungs-Verordnung - GAufzV) 


A. Problem und Ziel 


Aufgrund des Gesetzes zur Umsetzung der Änderungen der EU-Amtshilferichtlinie und 
von weiteren Maßnahmen gegen Gewinnkürzungen und -verlagerungen vom 
20. Dezember 2016 (BGBl. I S. 3000) haben sich die gesetzlichen Regelungen zu den 
Aufzeichnungspflichten des § 90 Absatz 3 der Abgabenordnung (AO) geändert. Dadurch 
ergibt sich fachlich notwendiger Verordnungsbedarf. Die vorliegende Verordnung greift 
diesen Bedarf auf. 


B. Lösung 


Es wird die Verordnung zu Art, Inhalt und Umfang von Aufzeichnungen im Sinne des § 90 
Absatz 3 AO (Gewinnabgrenzungsaufzeichnungs-Verordnung – GAufzV) geändert. Die 
Änderungen dienen vor allem der Gliederung der Verrechnungspreisdokumentation in 
eine landesspezifische, unternehmensbezogene Dokumentation einerseits und eine 
Stammdokumentation andererseits. Weitere Änderungen sind aus redaktionellen und 
klarstellenden Gründen erforderlich geworden. Die zahlreichen Einzeländerungen der 
GAufzV werden im Wege einer Ablösungsverordnung umgesetzt. 


C. Alternativen 


Keine. 


D. Haushaltsausgaben ohne Erfüllungsaufwand 


Sicherung des Steueraufkommens. 


E. Erfüllungsaufwand 


E.1 Erfüllungsaufwand für Bürgerinnen und Bürger 


Für Bürgerinnen und Bürger entsteht kein Erfüllungsaufwand. 







Drucksache 404/17  -2- 


E.2 Erfüllungsaufwand für die Wirtschaft 


Da die bereits bestehenden Aufzeichnungspflichten lediglich modifiziert werden und 
bereits nahezu alle Informationen, die für die landesspezifische, unternehmensbezogene 
Dokumentation und die Stammdokumentation vorgesehen sind, von den 
Aufzeichnungspflichten umfasst werden, entsteht für die Wirtschaft kein zusätzlicher 
Erfüllungsaufwand. 


E.3 Erfüllungsaufwand der Verwaltung 


Die Neuregelung führt zu keiner Änderung des Erfüllungsaufwands der Steuerverwaltung 
der Länder. 


Ebenso entsteht den Ländern kein zusätzlicher einmaliger Aufwand für 
automationstechnische Umstellungen. 


F. Weitere Kosten 


Der Wirtschaft, einschließlich mittelständischer Unternehmen, entstehen keine direkten 
weiteren Kosten. 


Auswirkungen auf Einzelpreise und das Preisniveau, insbesondere auf das 
Verbraucherpreisniveau, sind nicht zu erwarten. 







Bundesrat Drucksache   404/17


23.05.17 


Fz  -  Wi  


Verordnung
des Bundesministeriums  
der Finanzen 


Verordnung zu Art, Inhalt und Umfang von Aufzeichnungen  
im Sinne des § 90 Absatz 3 der Abgabenordnung 
(Gewinnabgrenzungsaufzeichnungs-Verordnung - GAufzV) 


Der Chef des Bundeskanzleramtes                          Berlin, 22. Mai 2017 


An die 
Präsidentin des Bundesrates 
Frau Ministerpräsidentin 
Malu Dreyer 


Sehr geehrte Frau Präsidentin, 


hiermit übersende ich die vom Bundesministerium der Finanzen zu erlassende 


Verordnung zu Art, Inhalt und Umfang von Aufzeichnungen im Sinne des  
§ 90 Absatz 3 der Abgabenordnung (Gewinnabgrenzungsaufzeichnungs-
Verordnung – GAufzV) 


mit Begründung und Vorblatt. 


Ich bitte, die Zustimmung des Bundesrates aufgrund des Artikels 80 Absatz 2 des 


Grundgesetzes herbeizuführen. 


Mit freundlichen Grüßen 


Peter Altmaier 
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RaZS!_QUZ!_[XXQZ&!=Z!PQ^!4ZR[^PQ^aZS!_[XXQZ!MaOT!PUQ!4^`!aZP!PQ^!IYRMZS!PQ^!MZSQR[^PQ^%
`QZ! 4aRfQUOTZaZSQZ! UZTMX`XUOT! TUZ^QUOTQZP! NQ_`UYY`! cQ^PQZ&! 7UQ! 4ZR[^PQ^aZS! WMZZ! fa%
_MYYQZ!YU`!PQ^!D^rRaZS_MZ[^PZaZS!Q^R[XSQZ!aZP!VQPQ^fQU`!ZMOTSQT[X`$!Q^SpZf`![PQ^!SQ%
pZPQ^`!cQ^PQZ!"k!1(!4N_M`f!+!GM`f!)(!PQ^!4NSMNQZ[^PZaZS#&!


k!+!


FKOXSGNK!6VWXKQQYSM!ZTS!2YL\KOINSYSMKS!
HKO!GYaKVMK[cNSQOINKS!8KWINbLXWZTVLbQQKS!


")#! 4aRfQUOTZaZSQZ! rNQ^! MaoQ^SQcqTZXUOTQ! ;Q_OTpR`_b[^RpXXQ! UY! GUZZQ! PQ_! k!1(!
4N_M`f!+!GM`f!0!PQ^!4NSMNQZ[^PZaZS!_UZP!fQU`ZMT!Q^_`QXX`$!cQZZ!_UQ! UY!QZSQZ!fQU`XUOTQZ!
La_MYYQZTMZS! YU`! PQY! ;Q_OTpR`_b[^RMXX! SQRQ^`US`! cQ^PQZ&! GUQ! SQX`QZ!MX_! Z[OT! fQU`ZMT!
Q^_`QXX`$!cQZZ!_UQ!UZZQ^TMXN!b[Z!_QOT_!A[ZM`QZ!ZMOT!4NXMaR!PQ_!KU^`_OTMR`_VMT^Q_!SQRQ^%
`US`!cQ^PQZ$!UZ!PQY!_UOT!PQ^!;Q_OTpR`_b[^RMXX!Q^QUSZQ`!TM`&!


"*#! 4X_!MaoQ^SQcqTZXUOTQ!;Q_OTpR`_b[^RpXXQ!_UZP!UZ_NQ_[ZPQ^Q!MZfa_QTQZ2!!


)&! PQ^!4N_OTXa__!aZP!PUQ!mZPQ^aZS!XMZSR^U_`USQ^!JQ^`^pSQ$!PUQ!_UOT!Q^TQNXUOT!MaR!PUQ!<q%
TQ!PQ^!8UZWrZR`Q!PQ_!G`QaQ^\RXUOT`USQZ!Ma_!_QUZQZ!;Q_OTpR`_NQfUQTaZSQZ!Ma_cU^WQZ$!!


*&! JQ^YqSQZ_rNQ^`^MSaZSQZ!UY!LaSQ!b[Z!IY_`^aW`a^UQ^aZS_YMoZMTYQZ$!!


+&! PUQ!nNQ^`^MSaZS!aZP!PUQ!nNQ^XM__aZS!b[Z!JQ^YqSQZ_cQ^`QZ!UY!La_MYYQZTMZS!YU`!
cQ_QZ`XUOTQZ!9aZW`U[Z_%!aZP!FU_UW[pZPQ^aZSQZ!UY!IZ`Q^ZQTYQZ$!!


,&! ;Q_OTpR`_b[^RpXXQ! UY!La_MYYQZTMZS!YU`!QUZQ^! Rr^!PUQ!JQ^^QOTZaZS_\^QU_NUXPaZS!Q^%
TQNXUOTQZ!mZPQ^aZS!PQ^!;Q_OTpR`__`^M`QSUQ!_[cUQ!!


-&! PQ^!4N_OTXa__!b[Z!IYXMSQbQ^`^pSQZ&!


k!,!


=GSJKWWUK\OLOWINK$!YSXKVSKNRKSWHK\TMKSK!5TPYRKSXGXOTS!


")#! 7Q^!G`QaQ^\RXUOT`USQ!TM`!ZMOT!AMoSMNQ!PQ^!kk!)!NU_!+!R[XSQZPQ!4aRfQUOTZaZSQZ$!
_[cQU`!_UQ!Rr^!PUQ!D^rRaZS!b[Z!;Q_OTpR`_NQfUQTaZSQZ!PQ_!G`QaQ^\RXUOT`USQZ!UY!GUZZQ!PQ_!
k!1(!4N_M`f!+!GM`f!)!aZP!*!PQ^!4NSMNQZ[^PZaZS!_`QaQ^XUOT!b[Z!5QPQa`aZS!_UZP$!fa!Q^%
_`QXXQZ2!


)&! MXXSQYQUZQ! =ZR[^YM`U[ZQZ! rNQ^! PUQ! 5Q`QUXUSaZS_bQ^TpX`ZU__Q$! PQZ! ;Q_OTpR`_NQ`^UQN!
aZP!PQZ!C^SMZU_M`U[Z_MaRNMa2!
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M#! PUQ!7M^_`QXXaZS!PQ^!5Q`QUXUSaZS_bQ^TpX`ZU__Q!fcU_OTQZ!PQY!G`QaQ^\RXUOT`USQZ!aZP!
UTY!ZMTQ_`QTQZPQZ!DQ^_[ZQZ! UY!GUZZQ!PQ_!k!)!4N_M`f!*!BaYYQ^!)!aZP!*!PQ_!
4aoQZ_`QaQ^SQ_Q`fQ_$!YU`!PQZQZ!PQ^!G`QaQ^\RXUOT`USQ!aZYU``QXNM^![PQ^!rNQ^!LcU%
_OTQZ\Q^_[ZQZ! ;Q_OTpR`_NQfUQTaZSQZ! aZ`Q^TpX`$! fa! 5QSUZZ! PQ_! D^rRaZS_fQU`%
^MaY_! aZP! PUQ! 7M^_`QXXaZS! PQ^! JQ^pZPQ^aZSQZ! PUQ_Q^! 5Q`QUXUSaZS_bQ^TpX`ZU__Q!
UZZQ^TMXN!PQ_!D^rRaZS_fQU`^MaY_$!


N#! PUQ!7M^_`QXXaZS!PQ^!_[Z_`USQZ!IY_`pZPQ$!PUQ!PM_!BMTQ_`QTQZ! UY!GUZZQ!PQ_!k!)!
4N_M`f!*!BaYYQ^!+!PQ_!4aoQZ_`QaQ^SQ_Q`fQ_!NQS^rZPQZ!WqZZQZ$!


O#! PUQ! 7M^_`QXXaZS! PQ^! [^SMZU_M`[^U_OTQZ! aZP! [\Q^M`UbQZ! ?[ZfQ^Z_`^aW`a^$! QUZ%
_OTXUQoXUOT!5Q`^UQN__`p``QZ!aZP!5Q`QUXUSaZSQZ!MZ!DQ^_[ZQZSQ_QXX_OTMR`QZ$!fa!5Q%
SUZZ!PQ_!D^rRaZS_fQU`^MaY_!_[cUQ!PUQ!7M^_`QXXaZS!PQ^!JQ^pZPQ^aZSQZ!PQ^!?[Z%
fQ^Z_`^aW`a^!UZZQ^TMXN!PQ_!D^rRaZS_fQU`^MaY_$!!


P#! PUQ!5Q_OT^QUNaZS!PQ^!AMZMSQYQZ`_`^aW`a^! _[cUQ!PQ^!C^SMZU_M`U[Z__`^aW`a^! PQ_!
UZXpZPU_OTQZ!IZ`Q^ZQTYQZ_!PQ_!G`QaQ^\RXUOT`USQZ$!


Q#! PUQ! 5Q_OT^QUNaZS! PQ^! Hp`USWQU`_NQ^QUOTQ! PQ_! G`QaQ^\RXUOT`USQZ! aZP! PQ^! ;Q%
_OTpR`__`^M`QSUQ! fa! 5QSUZZ! PQ_! D^rRaZS_fQU`^MaY_! _[cUQ! PUQ! 5Q_OT^QUNaZS! PQ^!
JQ^pZPQ^aZSQZ!PQ^!Hp`USWQU`_NQ^QUOTQ!aZP!PQ^!;Q_OTpR`__`^M`QSUQ!UZZQ^TMXN!PQ_!
D^rRaZS_fQU`^MaY_3!


*&! 4aRfQUOTZaZSQZ!rNQ^!;Q_OTpR`_NQfUQTaZSQZ!PQ_!G`QaQ^\RXUOT`USQZ2!


M#! PUQ!7M^_`QXXaZS!PQ^!;Q_OTpR`_NQfUQTaZSQZ!PQ_!G`QaQ^\RXUOT`USQZ$!nNQ^_UOT`!rNQ^!
4^`! aZP! IYRMZS! PUQ_Q^! ;Q_OTpR`_NQfUQTaZSQZ$! faY! 5QU_\UQX! KM^QZQUZWMaR$!
7UQZ_`XQU_`aZSQZ$! 7M^XQTQZ_bQ^TpX`ZU__Q! aZP! MZPQ^Q! Ba`faZS_rNQ^XM__aZSQZ!
_[cUQ! ?[_`QZaYXMSQZ$! aZP! nNQ^_UOT`! rNQ^! PUQ! PQZ! ;Q_OTpR`_NQfUQTaZSQZ! fa%
S^aZPQ! XUQSQZPQZ!JQ^`^pSQ!aZP!PQ^!JQ^pZPQ^aZSQZ! UZZQ^TMXN!PQ_!D^rRaZS_fQU`%
^MaY_$!


N#! PUQ! 4aRXU_`aZS! PQ^! cQ_QZ`XUOTQZ! UYYM`Q^UQXXQZ! KQ^`Q$! PUQ! PQY! G`QaQ^\RXUOT`USQZ!
SQTq^QZ!aZP!PUQ!Q^!UY!FMTYQZ!_QUZQ^!;Q_OTpR`_NQfUQTaZSQZ!Za`f`![PQ^!fa^!Ba`%
faZS!rNQ^Xp__`3!


+&! 9aZW`U[Z_%!aZP!FU_UW[MZMXe_Q2!


M#! =ZR[^YM`U[ZQZ!rNQ^!!


MM#! PUQ! UY! FMTYQZ! PQ^! ;Q_OTpR`_NQfUQTaZSQZ! Ma_SQrN`QZ! 9aZW`U[ZQZ! aZP!
rNQ^Z[YYQZQZ! FU_UWQZ! fa! 5QSUZZ! PQ_! D^rRaZS_fQU`^MaY_! _[cUQ! rNQ^! PUQ!
JQ^pZPQ^aZSQZ! PUQ_Q^! 9aZW`U[ZQZ! aZP! FU_UWQZ! UZZQ^TMXN! PQ_! D^rRaZS_fQU`%
^MaY_$!!


NN#! PUQ!QUZSQ_Q`f`QZ!cQ_QZ`XUOTQZ!JQ^YqSQZ_cQ^`Q$!!


OO#! PUQ!bQ^QUZNM^`QZ!JQ^`^MS_NQPUZSaZSQZ$!!


PP#! SQcpTX`Q!;Q_OTpR`__`^M`QSUQZ!_[cUQ!!


QQ#! PUQ!AM^W`%!aZP!KQ``NQcQ^N_bQ^TpX`ZU__Q$!PUQ!Rr^!PUQ!5Q_`QaQ^aZS!b[Z!5QPQa%
`aZS!_UZP$!


N#! 5Q_OT^QUNaZS!PQ^!KQ^`_OTq\RaZS_WQ``Q!aZP!7M^_`QXXaZS!PQ^!KQ^`_OTq\RaZS_NQU%
`^pSQ!PQ_!G`QaQ^\RXUOT`USQZ3!k!)!4N_M`f!+!GM`f!,!U_`!fa!NQMOT`QZ3!


,&! JQ^^QOTZaZS_\^QU_MZMXe_Q2!
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M#! LQU`\aZW`!PQ^!JQ^^QOTZaZS_\^QU_NQ_`UYYaZS$!


N#! 4aRfQUOTZaZS! PQ^! UY! LQU`\aZW`! PQ^! JQ^^QOTZaZS_\^QU_NQ_`UYYaZS! bQ^RrSNM^QZ!
aZP! fa^! D^QU_NQ_`UYYaZS! bQ^cQZPQ`QZ! =ZR[^YM`U[ZQZ$! PUQ! Rr^! PUQ! 5Q_`QaQ^aZS!
b[Z!5QPQa`aZS!_UZP$!


O#! 7M^_`QXXaZS!PQ^!MZSQcMZP`QZ!JQ^^QOTZaZS_\^QU_YQ`T[PQ$!


P#! 5QS^rZPaZS!PQ^!4a_cMTX!aZP!PQ^!;QQUSZQ`TQU`!PQ^!MZSQcMZP`QZ!JQ^^QOTZaZS_%
\^QU_YQ`T[PQ$!


Q#! IZ`Q^XMSQZ!rNQ^!PUQ!5Q^QOTZaZSQZ!NQU!PQ^!4ZcQZPaZS!PQ^!SQcpTX`QZ!JQ^^QOT%
ZaZS_\^QU_YQ`T[PQ$!


R#! 4aRXU_`aZS! aZP! 5Q_OT^QUNaZS! bQ^cQZPQ`Q^! bQ^SXQUOTNM^Q^! UZ`Q^ZQ^! [PQ^! Qd`Q^ZQ^!
;Q_OTpR`_b[^RpXXQ&!


"*#! La!PQZ!UZ!4N_M`f!)!SQZMZZ`QZ!4aRfQUOTZaZSQZ!SQTq^QZ!ZMOT!PQZ!JQ^TpX`ZU__QZ!
PQ_!8UZfQXRMXX_!R[XSQZPQ!cQU`Q^Q!4aRfQUOTZaZSQZ2!


)&! =ZR[^YM`U[ZQZ!rNQ^!G[ZPQ^aY_`pZPQ!cUQ!AMoZMTYQZ!faY!J[^`QUX_Ma_SXQUOT$!_[cQU`!
_UQ!PUQ!5Q_`UYYaZS!PQ^!JQ^^QOTZaZS_\^QU_Q!PQ_!G`QaQ^\RXUOT`USQZ!NQQUZRXa__QZ!WqZ%
ZQZ3!


*&! NQU!IYXMSQZ!PUQ!JQ^`^pSQ$!SQSQNQZQZRMXX_!UZ!JQ^NUZPaZS!YU`!PQZ!4ZTpZSQZ$!PQZ!4Z%
XMSQZ!aZP!PQZ!La_M`fbQ^QUZNM^aZSQZ$!PUQ!IZ`Q^XMSQZ!rNQ^!PUQ!4ZcQZPaZS!PQ_!4aR%
`QUXaZS__OTXr__QX_!aZP!rNQ^!PQZ!Q^cM^`Q`QZ!Ba`fQZ!Rr^!MXXQ!5Q`QUXUS`QZ!_[cUQ!PUQ!IZ%
`Q^XMSQZ!rNQ^!PUQ!4^`!aZP!PQZ!IYRMZS!PQ^!FQOTZaZS_W[Z`^[XXQ$!rNQ^!PUQ!4Z\M__aZS!
MZ!bQ^pZPQ^`Q!JQ^TpX`ZU__Q$!rNQ^!PUQ!LaS^URR_NQ^QOT`USaZS!MaR!PUQ!IZ`Q^XMSQZ!PQ_!XQU_%
`aZS_Q^N^UZSQZPQZ!IZ`Q^ZQTYQZ_!aZP!rNQ^!PUQ!La[^PZaZS!b[Z!Ba`faZS_^QOT`QZ3!


+&! =ZR[^YM`U[ZQZ!rNQ^!NQMZ`^MS`Q![PQ^!MNSQ_OTX[__QZQ!JQ^_`pZPUSaZS_%![PQ^!GOTUQP_%
_`QXXQZbQ^RMT^QZ! MZPQ^Q^! G`MM`QZ! _[cUQ! rNQ^! aZUXM`Q^MXQ! JQ^^QOTZaZS_\^QU_fa_MSQZ!
aZP! _[Z_`USQ! _`QaQ^XUOTQ! J[^MNfa_MSQZ! Ma_XpZPU_OTQ^! G`QaQ^bQ^cMX`aZSQZ$! PUQ! PUQ!
;Q_OTpR`_NQfUQTaZSQZ!PQ_!G`QaQ^\RXUOT`USQZ!NQ^rT^QZ3!


,&! 4aRfQUOTZaZSQZ!rNQ^!D^QU_MZ\M__aZSQZ!NQUY!G`QaQ^\RXUOT`USQZ$!MaOT!cQZZ!PUQ_Q!PUQ!
9[XSQ! b[Z!JQ^^QOTZaZS_\^QU_W[^^QW`a^QZ![PQ^!J[^MNfa_MSQZ!Ma_XpZPU_OTQ^!9UZMZf%
NQTq^PQZ!NQU!PQY!G`QaQ^\RXUOT`USQZ!ZMTQ_`QTQZPQZ!DQ^_[ZQZ!_UZP3!


-&! 4aRfQUOTZaZSQZ!rNQ^!PUQ!I^_MOTQZ!b[Z!JQ^Xa_`QZ!aZP!rNQ^!J[^WQT^aZSQZ!PQ_!G`Qa%
Q^\RXUOT`USQZ![PQ^!UTY!ZMTQ_`QTQZPQ^!DQ^_[ZQZ!fa^!5Q_QU`USaZS!PQ^!JQ^Xa_`_U`aM`U[Z$!
cQZZ! PQ^! G`QaQ^\RXUOT`USQ! UZ! YQT^! MX_! P^QU! MaRQUZMZPQ^! R[XSQZPQZ!KU^`_OTMR`_VMT^QZ!
Ma_!;Q_OTpR`_NQfUQTaZSQZ!QUZQZ!_`QaQ^XUOTQZ!JQ^Xa_`!Ma_cQU_`3!


.&! UZ!9pXXQZ!b[Z!9aZW`U[Z_%!aZP!FU_UW[pZPQ^aZSQZ!UY!GUZZQ!PQ_!k!+!4N_M`f!*!4aRfQUOT%
ZaZSQZ! rNQ^! 9[^_OTaZS_b[^TMNQZ! aZP! XMaRQZPQ! 9[^_OTaZS_`p`USWQU`QZ$! PUQ! UY! La%
_MYYQZTMZS!YU`!QUZQ^!9aZW`U[Z_pZPQ^aZS!_`QTQZ!WqZZQZ!aZP!UZ!PQZ!P^QU!>MT^QZ!b[^!
7a^OTRrT^aZS!PQ^!9aZW`U[Z_pZPQ^aZS!_`M``RMZPQZ![PQ^!MNSQ_OTX[__QZ!c[^PQZ!_UZP3!
PUQ! 4aRfQUOTZaZSQZ! Yr__QZ! YUZPQ_`QZ_! 4ZSMNQZ! rNQ^! PQZ! SQZMaQZ! ;QSQZ_`MZP!
PQ^!9[^_OTaZSQZ!aZP!PUQ! UZ_SQ_MY`! VQcQUX_! fafa[^PZQZPQZ!?[_`QZ!QZ`TMX`QZ&!7UQ_!
SUX`!Za^$!_[cQU`!QUZ!G`QaQ^\RXUOT`USQ^!9[^_OTaZS!aZP!8Z`cUOWXaZS!NQ`^QUN`!aZP!IZ`Q^XM%
SQZ! rNQ^! _QUZQ! 9[^_OTaZS_%! aZP! 8Z`cUOWXaZS_M^NQU`QZ! Q^_`QXX`$! Ma_! PQZQZ! PUQ! SQ%
ZMZZ`QZ!4aRfQUOTZaZSQZ!MNSQXQU`Q`!cQ^PQZ!WqZZQZ&!


"+#! JQ^cQZPQ`! PQ^! G`QaQ^\RXUOT`USQ! Rr^! PUQ! 5Q_`UYYaZS! _QUZQ^! JQ^^QOTZaZS_\^QU_Q!
7M`QZNMZWQZ$!Ya__!Q^!PUQ!b[Z!UTY!PMNQU!bQ^cQZPQ`Q!GaOT_`^M`QSUQ$!PUQ!PMNQU!bQ^cQZPQ%
`QZ! GaOTW^U`Q^UQZ$! PM_! GaOTQ^SQNZU_! aZP! PQZ! MaoQ^TMXN! PQ^! 7M`QZNMZW! Pa^OTSQRrT^`QZ!
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cQU`Q^QZ!GQXQW`U[Z_\^[fQ__!"GaOT\^[fQ__#!aYRM__QZP![RRQZXQSQZ&!7Q^!SQ_MY`Q!GaOT\^[%
fQ__! PQ_! G`QaQ^\RXUOT`USQZ! Ya__! ZMOTb[XXfUQTNM^! aZP! faY! LQU`\aZW`! PQ^! 4aoQZ\^rRaZS!
\^rRNM^!_QUZ&!7UQ!?[ZRUSa^M`U[Z!PQ^!7M`QZNMZW$!YU`!PQ^!PQ^!W[ZW^Q`Q!GaOT\^[fQ__!Pa^OT%
SQRrT^`!ca^PQ$!U_`!b[XX_`pZPUS!fa!P[WaYQZ`UQ^QZ&!k!),/!4N_M`f!.!PQ^!4NSMNQZ[^PZaZS!SUX`!
_UZZSQYpo&!!


k!-!


AXGRRJTPYRKSXGXOTS!


")#! G`QaQ^\RXUOT`USQ$!PUQ!ZMOT!k!1(!4N_M`f!+!GM`f!+!aZP!,!PQ^!4NSMNQZ[^PZaZS!QUZQ!
G`MYYP[WaYQZ`M`U[Z!fa!Q^_`QXXQZ!TMNQZ$!TMNQZ!PUQ!UZ!PQ^!4ZXMSQ!fa!PUQ_Q^!JQ^[^PZaZS!
MaRSQRrT^`QZ!4aRfQUOTZaZSQZ!fa!Q^_`QXXQZ!aZP!QZ`_\^QOTQZPQ!IZ`Q^XMSQZ!b[^faXQSQZ$!aY!
PQ^!9UZMZfNQTq^PQ!QUZQZ!nNQ^NXUOW!rNQ^!PUQ!4^`!PQ^!cQX`cQU`QZ!;Q_OTpR`_`p`USWQU`!PQ^!IZ%
`Q^ZQTYQZ_S^a\\Q! aZP!rNQ^! PUQ! Ge_`QYM`UW! PQ^! JQ^^QOTZaZS_\^QU_NQ_`UYYaZS$! PUQ! PUQ!
IZ`Q^ZQTYQZ_S^a\\Q! MZcQZPQ`$! fa! Q^YqSXUOTQZ&! 7Q^! G`QaQ^\RXUOT`USQ! WMZZ! MaOT! 4aR%
fQUOTZaZSQZ! bQ^cQZPQZ$! PUQ! b[Z! QUZQY! MZPQ^QZ! IZ`Q^ZQTYQZ! PQ^_QXNQZ! IZ`Q^ZQT%
YQZ_S^a\\Q!Q^_`QXX`!ca^PQZ&!G[cQU`!Q^R[^PQ^XUOT$!_UZP!PUQ_Q!4aRfQUOTZaZSQZ!aY!cQU`Q^Q!
4ZSMNQZ!QZ`_\^QOTQZP!PQ^!4ZXMSQ!fa!PUQ_Q^!JQ^[^PZaZS!fa!Q^SpZfQZ&!k!*!4N_M`f!-!NXQUN`!
aZNQ^rT^`&!


"*#! 7Q^! G`QaQ^\RXUOT`USQ! _[XX! NQU! PQ^! 8^_`QXXaZS! PQ^! G`MYYP[WaYQZ`M`U[Z! QUZQ! bQ^%
ZrZR`USQ!WMaRYpZZU_OTQ!5Qa^`QUXaZS!faS^aZPQ!XQSQZ$!aY!PUQ!YU`!PQ^!G`MYYP[WaYQZ`M`U%
[Z!bQ^NaZPQZQZ!LUQXQ!YU`!MZSQYQ__QZQY!4aRcMZP!fa!Q^^QUOTQZ&!


k!.!


2S[KSJYSMWVKMKQYSMKS!LdV!PQKOSKVK!CSXKVSKNRKS!YSJ!LdV!AXKYKVULQOINXOMK!ROX!GS%
JKVKS!GQW!8K[OSSKOSPdSLXKS!


")#! 9r^! G`QaQ^\RXUOT`USQ$! PUQ! Ma_! ;Q_OTpR`_NQfUQTaZSQZ! MZPQ^Q! 8UZWrZR`Q! MX_! ;Q%
cUZZQUZWrZR`Q!NQfUQTQZ$!aZP!Rr^!WXQUZQ^Q!IZ`Q^ZQTYQZ!SQX`QZ!PUQ!UZ!k!1(!4N_M`f!+!GM`f!)!
NU_!,! aZP!0! PQ^! 4NSMNQZ[^PZaZS! aZP! PUQ! UZ! PUQ_Q^! JQ^[^PZaZS! NQfQUOTZQ`QZ! 4aRfQUOT%
ZaZS_\RXUOT`QZ!b[^NQTMX`XUOT!GM`f!*!MX_!Q^RrXX`$!_[cQU`!PUQ!SQSQZrNQ^!PQZ!9UZMZfNQTq^PQZ!
fa!Q^`QUXQZPQZ!4a_WrZR`Q!PQZ!4ZR[^PQ^aZSQZ!PQ_!k!*!4N_M`f!)!QZ`_\^QOTQZ!aZP!Pa^OT!PUQ!
J[^XMSQ!b[^TMZPQZQ^!IZ`Q^XMSQZ!MaR!4ZR[^PQ^aZS!PQ_!9UZMZfMY`_!NQXQS`!cQ^PQZ&!7UQ! UZ!
k!1(!4N_M`f!+!GM`f!/!aZP!0!PQ^!4NSMNQZ[^PZaZS!SQZMZZ`QZ!9^U_`QZ!_UZP!QUZfaTMX`QZ&!


"*#! ?XQUZQ^Q!IZ`Q^ZQTYQZ!UY!GUZZQ!PQ_!4N_M`fQ_!)!_UZP!IZ`Q^ZQTYQZ$!NQU!PQZQZ!UY!
XMaRQZPQZ!KU^`_OTMR`_VMT^!


)&! PUQ!GaYYQ!PQ^!8Z`SQX`Q!Rr^!PUQ!@UQRQ^aZS!b[Z!;r`Q^Z![PQ^!KM^QZ!Ma_!;Q_OTpR`_NQ%
fUQTaZSQZ!YU`!ZMTQ_`QTQZPQZ!DQ^_[ZQZ!UY!GUZZQ!PQ_!k!)!4N_M`f!*!PQ_!4aoQZ_`Qa%
Q^SQ_Q`fQ_!_QOT_!AUXXU[ZQZ!8a^[!ZUOT`!rNQ^_`QUS`!aZP!!


*&! PUQ!GaYYQ!PQ^!JQ^Sr`aZSQZ!Rr^!MZPQ^Q!@QU_`aZSQZ!MX_!PUQ!@UQRQ^aZS!b[Z!;r`Q^Z![PQ^!
KM^QZ! Ma_! ;Q_OTpR`_NQfUQTaZSQZ! YU`! ZMTQ_`QTQZPQZ! DQ^_[ZQZ! UY! GUZZQ! PQ_! k!)!
4N_M`f!*!PQ_!4aoQZ_`QaQ^SQ_Q`fQ_!ZUOT`!YQT^!MX_!.((!(((!8a^[!NQ`^pS`&!!


KQ^PQZ!PUQ! UZ!GM`f!)!SQZMZZ`QZ!5Q`^pSQ! UZ!QUZQY!KU^`_OTMR`_VMT^! rNQ^_OT^U``QZ$! U_`!4N%
_M`f!)! MN! PQY! PM^MaR! R[XSQZPQZ!KU^`_OTMR`_VMT^! ZUOT`! YQT^! MZfacQZPQZ&! IZ`Q^_OT^QU`Q`!
QUZ!IZ`Q^ZQTYQZ$!PM_!ZUOT`!ZMOT!4N_M`f!)!NQSrZ_`US`!U_`$!PUQ!SQZMZZ`QZ!5Q`^pSQ!UZ!QUZQY!
KU^`_OTMR`_VMT^$! U_`!Q_! UY!PM^MaR!R[XSQZPQZ!KU^`_OTMR`_VMT^!MX_!WXQUZQ^Q_!IZ`Q^ZQTYQZ!UY!
GUZZQ!PQ_!GM`fQ_!)!fa!NQTMZPQXZ&!
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"+#! La_MYYQZTpZSQZPQ! UZXpZPU_OTQ! IZ`Q^ZQTYQZ! UY! GUZZQ! PQ^! kk!)+$! )0!aZP! )1!
PQ^!5Q`^UQN_\^rRaZS_[^PZaZS!b[Y!)-&!Ap^f!*(((!"5G`5X!=!G&!+.0#!UZ!PQ^!VQcQUX_!SQX`QZPQZ!
9M__aZS!aZP!UZXpZPU_OTQ!5Q`^UQN__`p``QZ!b[Z!PQY!G`QaQ^\RXUOT`USQZ!ZMTQ_`QTQZPQZ!DQ^%
_[ZQZ!_UZP!Rr^!PUQ!D^rRaZS!PQ^!5Q`^MS_S^QZfQZ!ZMOT!4N_M`f!*!fa_MYYQZfa^QOTZQZ&!


k!/!


AINQYWWZTVWINVOLX!


7UQ_Q! JQ^[^PZaZS! U_`! Q^_`YMX_! Rr^! KU^`_OTMR`_VMT^Q! MZfacQZPQZ$! PUQ! ZMOT! PQY!
+)&!7QfQYNQ^!*().!NQSUZZQZ&!


k!0!


;SPVGLXXVKXKS$!2YaKVPVGLXXVKXKS!


7UQ_Q! JQ^[^PZaZS! `^U``! MY! HMS! ZMOT! PQ^! JQ^WrZPaZS! UZ! ?^MR`&! ;XQUOTfQU`US! `^U``! PUQ!
;QcUZZMNS^QZfaZS_MaRfQUOTZaZS_bQ^[^PZaZS! b[Y! )+&! B[bQYNQ^! *((+! "5;5X&!=!
G&!**1.#$! PUQ! faXQ`f`! Pa^OT! 4^`UWQX!/! PQ_!;Q_Q`fQ_! b[Y! *.&! >aZU! *()+! "5;5X&!=! G&!)0(1#!
SQpZPQ^`!c[^PQZ!U_`$!MaoQ^!?^MR`&!


7Q^!5aZPQ_^M`!TM`!faSQ_`UYY`&!


!


5Q^XUZ$!PQZ!


7Q^!5aZPQ_YUZU_`Q^!PQ^!9UZMZfQZ!
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2SQGMK!


"fa!k!-#!


CRLGSM!JKV!AXGRRJTPYRKSXGXOTS!


7UQ!G`MYYP[WaYQZ`M`U[Z!aYRM__`!9[XSQZPQ_2!


)&! S^MRU_OTQ! 7M^_`QXXaZS! PQ_! C^SMZU_M`U[Z_MaRNMa_! "FQOT`_%! aZP! 8USQZ`rYQ^_`^aW`a^#!
_[cUQ! PQ^! SQ[S^MRU_OTQZ! JQ^`QUXaZS! PQ^! ;Q_QXX_OTMR`QZ! aZP! 5Q`^UQN__`p``QZ$! PUQ! fa^!
IZ`Q^ZQTYQZ_S^a\\Q!UY!GUZZQ!PQ_!k!1(!4N_M`f!+!PQ^!4NSMNQZ[^PZaZS!SQTq^QZ3!


*&! nNQ^_UOT`!rNQ^!NQPQa`QZPQ!9MW`[^QZ!Rr^!PQZ!;Q_MY`SQcUZZ!PQ^!IZ`Q^ZQTYQZ_S^a\%
\Q3!!


+&! 5Q_OT^QUNaZS!PQ^!@UQRQ^WQ``QZ!Rr^!PUQ!RrZR!D^[PaW`Q![PQ^!7UQZ_`XQU_`aZSQZ!PQ^!IZ`Q^%
ZQTYQZ_S^a\\Q$!PUQ!PUQ!TqOT_`QZ!IY_M`fQ^Xq_Q!Q^fUQXQZ!"QUZQ!Ma__MSQRpTUSQ!;^MRUW!
[PQ^!QUZ!QZ`_\^QOTQZPQ_!7UMS^MYY!^QUOT`!Ma_#3!!


,&! 5Q_OT^QUNaZS!PQ^!@UQRQ^WQ``QZ! Rr^!MXXQ!cQU`Q^QZ!D^[PaW`Q![PQ^!7UQZ_`XQU_`aZSQZ$!MaR!
PUQ! VQcQUX_!YQT^!MX_!-!D^[fQZ`!PQ^!IY_M`fQ^Xq_Q!PQ^!IZ`Q^ZQTYQZ_S^a\\Q!QZ`RMXXQZ!
"QUZQ!Ma__MSQRpTUSQ!;^MRUW![PQ^!QUZ!QZ`_\^QOTQZPQ_!7UMS^MYY!^QUOT`!Ma_#3!!


-&! 4aRXU_`aZS!aZP!fa_MYYQZRM__QZPQ!5Q_OT^QUNaZS!cUOT`USQ^!7UQZ_`XQU_`aZS_bQ^QUZNM%
^aZSQZ! fcU_OTQZ! IZ`Q^ZQTYQZ! PQ^! IZ`Q^ZQTYQZ_S^a\\Q! "[TZQ! 9[^_OTaZS_%! aZP!
8Z`cUOWXaZS_XQU_`aZSQZ#$! QUZ_OTXUQoXUOT! QUZQ^! 5Q_OT^QUNaZS! PQ^! ?M\MfU`p`QZ! PQ^!
<Ma\`_`MZP[^`Q$! PUQ! NQPQa`QZPQ! 7UQZ_`XQU_`aZSQZ! Q^N^UZSQZ$! _[cUQ! PQ^! JQ^^QOT%
ZaZS_\^QU_\[XU`UW! Rr^! PUQ! La[^PZaZS! PQ^! 7UQZ_`XQU_`aZS_W[_`QZ! aZP! Rr^! PUQ! 5Q_`UY%
YaZS!PQ^!Rr^!W[ZfQ^ZUZ`Q^ZQ!7UQZ_`XQU_`aZSQZ!fa!fMTXQZPQZ!D^QU_Q3!!


.&! 5Q_OT^QUNaZS!PQ^!cUOT`US_`QZ!SQ[S^MRU_OTQZ!Ap^W`Q!Rr^!PUQ!D^[PaW`Q![PQ^!7UQZ_`XQU_%
`aZSQZ!PQ^!IZ`Q^ZQTYQZ_S^a\\Q!"bSX&!PUQ!BaYYQ^Z!+!aZP!,#3!!


/&! fa_MYYQZRM__QZPQ!9aZW`U[Z_MZMXe_Q$!PUQ!PUQ!<Ma\`NQU`^pSQ!NQ_OT^QUN`$!PUQ!PUQ!QUZ%
fQXZQZ!IZ`Q^ZQTYQZ!PQ^!IZ`Q^ZQTYQZ_S^a\\Q!fa^!KQ^`_OTq\RaZS!XQU_`QZ$!PM_!TQUo`!
PUQ! Ma_SQrN`QZ! GOTXr__QXRaZW`U[ZQZ$! PUQ! cUOT`USQZ! rNQ^Z[YYQZQZ! FU_UWQZ! aZP! PUQ!
cUOT`USQZ!SQZa`f`QZ!JQ^YqSQZ_cQ^`Q3!


0&! fa_MYYQZRM__QZPQ! 5Q_OT^QUNaZS! NQPQa`QZPQ^$! cpT^QZP! PQ_! KU^`_OTMR`_VMT^Q_! Q^%
R[XS`Q^!IY_`^aW`a^UQ^aZSQZ!PQ^!;Q_OTpR`_`p`USWQU`!PQ^!IZ`Q^ZQTYQZ_S^a\\Q!_[cUQ!QU%
ZQ! 4aRXU_`aZS! aZP! fa_MYYQZRM__QZPQ! 5Q_OT^QUNaZS! PQ^! b[Z! PQ^! IZ`Q^ZQTYQZ_%
S^a\\Q! cpT^QZP! PQ_! KU^`_OTMR`_VMT^Q_! b[^SQZ[YYQZQZ! NQPQa`QZPQ^! IZ`Q^ZQT%
YQZ_WpaRQ!aZP!%bQ^WpaRQ3!


1&! MXXSQYQUZQ!5Q_OT^QUNaZS!PQ^!;Q_MY`_`^M`QSUQ!PQ^!IZ`Q^ZQTYQZ_S^a\\Q!Rr^!UYYM`Q%
^UQXXQ! KQ^`Q! "8Z`cUOWXaZS$! 8USQZ`aY$! GOTa`f! aZP! JQ^cQ^`aZS#$! QUZ_OTXUQoXUOT! QUZQ^!
4aRXU_`aZS!PQ^!G`MZP[^`Q!PQ^!cUOT`US_`QZ!9[^_OTaZS_%!aZP!8Z`cUOWXaZS_QUZ^UOT`aZSQZ!
aZP!PQ^!G`MZP[^`Q!PQ_!9[^_OTaZS_%!aZP!8Z`cUOWXaZS_YMZMSQYQZ`_3!


)(&! 4aRXU_`aZS!PQ^!UYYM`Q^UQXXQZ!KQ^`Q![PQ^!PQ^!;^a\\QZ!UYYM`Q^UQXXQ^!KQ^`Q!PQ^!IZ`Q^%
ZQTYQZ_S^a\\Q$!PUQ!Rr^!PUQ!JQ^^QOTZaZS_\^QU_NQ_`UYYaZS!b[Z!5QPQa`aZS!_UZP$!_[%
cUQ! PQ^! IZ`Q^ZQTYQZ$! PUQ! ^QOT`XUOTQ! 8USQZ`rYQ^! [PQ^! =ZTMNQ^! PUQ_Q^! UYYM`Q^UQXXQZ!
KQ^`Q!_UZP3!


))&! 4aRXU_`aZS!cUOT`USQ^!JQ^QUZNM^aZSQZ!fcU_OTQZ!PQZ!IZ`Q^ZQTYQZ!PQ^!IZ`Q^ZQTYQZ_%
S^a\\Q!YU`!5QfaS!fa!PQZ! UYYM`Q^UQXXQZ!KQ^`QZ$!QUZ_OTXUQoXUOT!?[_`QZaYXMSQbQ^QUZ%
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NM^aZSQZ!_[cUQ!cQ_QZ`XUOTQ^!9[^_OTaZS_PUQZ_`XQU_`aZS_bQ^QUZNM^aZSQZ!aZP!@UfQZf%
bQ^QUZNM^aZSQZ3!


)*&! MXXSQYQUZQ! 5Q_OT^QUNaZS! PQ^! JQ^^QOTZaZS_\^QU_\[XU`UW! PQ^! IZ`Q^ZQTYQZ_S^a\\Q! UZ!
5QfaS!MaR!9[^_OTaZS!aZP!8Z`cUOWXaZS!_[cUQ!MaR!UYYM`Q^UQXXQ!KQ^`Q3!


)+&! MXXSQYQUZQ!5Q_OT^QUNaZS!MXXQ^!cUOT`USQZ!nNQ^`^MSaZSQZ!b[Z!FQOT`QZ!MZ!UYYM`Q^UQX%
XQZ!KQ^`QZ!fcU_OTQZ!PQZ!IZ`Q^ZQTYQZ!PQ^!IZ`Q^ZQTYQZ_S^a\\Q!cpT^QZP!PQ_!NQ%
`^QRRQZPQZ!KU^`_OTMR`_VMT^Q_$!QUZ_OTXUQoXUOT!PQ^!QZ`_\^QOTQZPQZ!IZ`Q^ZQTYQZ$!G`MM%
`QZ!aZP!JQ^Sr`aZSQZ3!


),&! MXXSQYQUZQ!5Q_OT^QUNaZS$!cUQ!PUQ!IZ`Q^ZQTYQZ_S^a\\Q!RUZMZfUQ^`!cU^P$!QUZ_OTXUQoXUOT!
PQ^!7M^_`QXXaZS!NQPQa`QZPQ^!9UZMZfUQ^aZS_NQfUQTaZSQZ!fa!R^QYPQZ!7^U``QZ3!


)-&! 4ZSMNQ!PQ^VQZUSQZ!IZ`Q^ZQTYQZ!PQ^!IZ`Q^ZQTYQZ_S^a\\Q$!PUQ!QUZQ!fQZ`^MXQ!9UZMZ%
fUQ^aZS_%$!6M_TYMZMSQYQZ`%![PQ^!4__Q`YMZMSQYQZ`RaZW`U[Z!Ma_rNQZ$!YU`!PQ^!4Z%
SMNQ$! ZMOT! cQXOTQY! FQOT`! PM_! VQcQUXUSQ! IZ`Q^ZQTYQZ! [^SMZU_UQ^`! U_`$! aZP! YU`! PQ^!
4ZSMNQ!PQ_!C^`_!PQ^!`M`_pOTXUOTQZ!;Q_OTpR`_XQU`aZS!PQ_!VQcQUXUSQZ!IZ`Q^ZQTYQZ_3!


).&! MXXSQYQUZQ! 5Q_OT^QUNaZS! PQ^! JQ^^QOTZaZS_\^QU__`^M`QSUQ! PQ^! IZ`Q^ZQTYQZ_S^a\\Q!
UZ!5QfaS!MaR!9UZMZfUQ^aZS_NQfUQTaZSQZ!UZZQ^TMXN!PUQ_Q^!IZ`Q^ZQTYQZ_S^a\\Q3!


)/&! ?[ZfQ^ZMN_OTXa__!PQ^!IZ`Q^ZQTYQZ_S^a\\Q!Rr^!PM_!NQ`^QRRQZPQ!KU^`_OTMR`_VMT^$!_[%
RQ^Z!QUZ!_[XOTQ^!Q^_`QXX`!ca^PQ3!


)0&! 4aRXU_`aZS!aZP!Wa^fQ!5Q_OT^QUNaZS!PQ^!NQ_`QTQZPQZ!aZUXM`Q^MXQZ!J[^MNbQ^_`pZPUSaZ%
SQZ!rNQ^!PUQ!JQ^^QOTZaZS_\^QU_SQ_`MX`aZS!PQ^!IZ`Q^ZQTYQZ_S^a\\Q!_[cUQ!MZPQ^Q^!
J[^MNfa_MSQZ!UY!La_MYYQZTMZS!YU`!PQ^!4aR`QUXaZS!PQ^!8^`^pSQ!fcU_OTQZ!PQZ!G`MM%
`QZ&!


G[cQU`!UZ!GM`f!)!aZNQ_`UYY`Q!FQOT`_NQS^URRQ!bQ^cQZPQ`!cQ^PQZ$!cU^P!PQY!IZ`Q^ZQTYQZ!
QUZ!QUSQZ_`pZPUSQ^!5Qa^`QUXaZS__\UQX^MaY!QUZSQ^paY`!aZ`Q^!PQ^!J[^Ma__Q`faZS$!PM__!PQ^!
5Qa^`QUXaZS__\UQX^MaY! UZ`Q^ZM`U[ZMX! QUZTQU`XUOT! aZP! ZMOT! [RRQZSQXQS`QZ! ?^U`Q^UQZ! _[cUQ!
rNQ^!PM_!VQcQUXUSQ!KU^`_OTMR`_VMT^!TUZMa_!W[Z_U_`QZ`!SQZa`f`!cU^P&!
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3KMVdSJYSM!


2&!2QQMKRKOSKV!BKOQ!


;&! FOKQWKX\YSM!YSJ!>TX[KSJOMPKOX!JKV!@KMKQYSMKS!


7a^OT! PUQ! mZPQ^aZS! PQ^! FQSQXaZSQZ! fa! PQZ! 4aRfQUOTZaZS_\RXUOT`QZ! PQ_! k!1(! 4N_M`f!+!
PQ^!4NSMNQZ[^PZaZS!"4C#!TM`!_UOT!RMOTXUOT!Z[`cQZPUSQ^!JQ^[^PZaZS_NQPM^R!Q^SQNQZ&!7UQ!
b[^XUQSQZPQ!JQ^[^PZaZS!S^QUR`!PUQ_QZ!5QPM^R!MaR&!


;;&! EKWKSXQOINKV!;SNGQX!JKW!6SX[YVLW!


7a^OT! PM_! ;Q_Q`f! fa^! IY_Q`faZS! PQ^! mZPQ^aZSQZ! PQ^! 8I%4Y`_TUXRQ^UOT`XUZUQ! aZP! b[Z!
cQU`Q^QZ! AMoZMTYQZ! SQSQZ! ;QcUZZWr^faZSQZ! aZP! %bQ^XMSQ^aZSQZ! b[Y!
*(&!7QfQYNQ^!*().!"5;5X&!=!G&!+(((#!_UZP!PUQ!SQ_Q`fXUOTQZ!FQSQXaZSQZ!fa!PQZ!4aRfQUOT%
ZaZS_\RXUOT`QZ!PQ_!k!1(!4N_M`f!+!4C!Y[PURUfUQ^`!c[^PQZ&!4a_SMZS_\aZW`!PUQ_Q^!mZPQ^aZS!
cM^!PQ^!4N_OTXa__NQ^UOT`!fa!AMoZMTYQ!)+!YU`!PQY!HU`QX!gJQ^^QOTZaZS_\^QU_P[WaYQZ`M%
`U[Z!aZP!XpZPQ^NQf[SQZQ!5Q^UOT`Q^_`M``aZSh!PQ_!;*('C867%58DG%D^[VQW`_!"5M_Q!8^[_U[Z!
MZP!D^[RU`!GTUR`UZS$!MaR!7Qa`_OT2!;QcUZZbQ^Wr^faZSQZ!aZP!;QcUZZbQ^XMSQ^aZSQZ#&!7UQ_Q^!
4N_OTXa__NQ^UOT`! QZ`TpX`! aZ`Q^! MZPQ^QY! <MZPXaZS_QY\RQTXaZSQZ! Rr^! PUQ! G`QaQ^bQ^cMX%
`aZSQZ!UY!<UZNXUOW!MaR!PUQ!7[WaYQZ`M`U[Z!b[Z!JQ^^QOTZaZS_\^QU_QZ&!


k!1(!4N_M`f!+!GM`f!))!4C!QZ`TpX`!PUQ!8^YpOT`USaZS!fa^!GOTMRRaZS!Nfc&!mZPQ^aZS!QUZQ^!
JQ^[^PZaZS$! UZ!PQ^!8UZfQXTQU`QZ!fa!4^`$! =ZTMX`!aZP!IYRMZS!PQ^!fa!Q^_`QXXQZPQZ!4aRfQUOT%
ZaZSQZ!bQ^NUZPXUOT!NQ_`UYY`!cQ^PQZ!WqZZQZ&!4aR!PUQ_Q^!SQ_Q`fXUOTQZ!;^aZPXMSQ!cU^P!PUQ!
;QcUZZMNS^QZfaZS_MaRfQUOTZaZS_%JQ^[^PZaZS! ";4aRfJ#! MZ! PUQ! mZPQ^aZSQZ! PQ_! k!1(!
4N_M`f!+! 4C! UZ! 5QfaS! MaR! PUQ! ;XUQPQ^aZS! PQ^! JQ^^QOTZaZS_\^QU_P[WaYQZ`M`U[Z! UZ! QUZQ!
XMZPQ__\QfURU_OTQ$!aZ`Q^ZQTYQZ_NQf[SQZQ!7[WaYQZ`M`U[Z!aZP!QUZQ!G`MYYP[WaYQZ`M`U%
[Z!MZSQ\M__`&!KQU`Q^Q^!;QSQZ_`MZP!PUQ_Q^!JQ^[^PZaZS!_UZP! ^QPMW`U[ZQXXQ!4Z\M__aZSQZ!
aZP!?XM^_`QXXaZSQZ$!PUQ!UZ_NQ_[ZPQ^Q!MaRS^aZP!PQ^!mZPQ^aZS!PQ_!k!1(!4N_M`f!+!4C!Z[`%
cQZPUS!_UZP&!7UQ!JQ^[^PZaZS!_[XX!fa!QUZQ^!QUZTQU`XUOTQZ!FQOT`_MZcQZPaZS!Pa^OT!G`QaQ^%
\RXUOT`USQ!aZP!9UZMZfNQTq^PQZ!NQU`^MSQZ&!


;;;&! 2QXKVSGXOZKS!


?QUZQ&!


;D&! DKVKOSHGVPKOX!ROX!JKR!@KINX!JKV!6YVTUbOWINKS!CSOTS!YSJ!ZcQPKVVKINXQOINKS!
DKVXVbMKS!


7Q^!JQ^[^PZaZS_QZ`ca^R!U_`!YU`!PQY!FQOT`!PQ^!8a^[\pU_OTQZ!IZU[Z!aZP!bqXWQ^^QOT`XUOTQZ!
JQ^`^pSQZ$!PUQ!PUQ!5aZPQ_^Q\aNXUW!7Qa`_OTXMZP!MNSQ_OTX[__QZ!TM`$!bQ^QUZNM^&!


D&! 8KWKX\KWLTQMKS!


(&! @KINXW%!YSJ!DKV[GQXYSMWZKVKOSLGINYSM!


?QUZQ&!
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)&! >GINNGQXOMPKOXWGWUKPXK!


7M_! J[^TMNQZ! QZ`_\^UOT`! QUZQ^! ZMOTTMX`USQZ! 8Z`cUOWXaZS$! UZPQY! Q_! PM_! G`QaQ^MaRW[Y%
YQZ!PQ_!;Q_MY`_`MM`Q_!_UOTQ^`&!8UZQ!BMOTTMX`USWQU`_^QXQbMZf!NQfrSXUOT!MZPQ^Q^!=ZPUWM`[%
^QZ!U_`!ZUOT`!SQSQNQZ&!


*&! 9GYWNGQXWGYWMGHKS!TNSK!6VLdQQYSMWGYL[GSJ!


GUOTQ^aZS!PQ_!G`QaQ^MaRW[YYQZ_&!


+&! 6VLdQQYSMWGYL[GSJ!


+&(! 6VLdQQYSMWGYL[GSJ!LdV!3dVMKVOSSKS!YSJ!3dVMKV!


9r^!5r^SQ^UZZQZ!aZP!5r^SQ^!QZ`_`QT`!WQUZ!8^RrXXaZS_MaRcMZP&!


+&)! 6VLdQQYSMWGYL[GSJ!LdV!JOK!EOVXWINGLX!


7M!PUQ!NQ^QU`_! NQ_`QTQZPQZ!4aRfQUOTZaZS_\RXUOT`QZ! XQPUSXUOT!Y[PURUfUQ^`!cQ^PQZ!aZP!NQ%
^QU`_!cQU`SQTQZP!MXXQ!=ZR[^YM`U[ZQZ$!PUQ!Rr^!PUQ! XMZPQ__\QfURU_OTQ$!aZ`Q^ZQTYQZ_NQf[SQ%
ZQ! 7[WaYQZ`M`U[Z! aZP! PUQ! G`MYYP[WaYQZ`M`U[Z! b[^SQ_QTQZ! _UZP$! b[Z! PQZ! 4aRfQUOT%
ZaZS_\RXUOT`QZ! aYRM__`! cQ^PQZ$! QZ`_`QT`! Rr^! PUQ! KU^`_OTMR`! WQUZ! fa_p`fXUOTQ^! 8^RrXXaZS_%
MaRcMZP&!


+&*&! 6VLdQQYSMWGYL[GSJ!JKV!DKV[GQXYSM!


7UQ!BQa^QSQXaZS!RrT^`!fa!WQUZQ^!mZPQ^aZS!PQ_!8^RrXXaZS_MaRcMZP_!PQ^!G`QaQ^bQ^cMX`aZS!
PQ^!@pZPQ^&!


8NQZ_[!QZ`_`QT`!PQZ!@pZPQ^Z!WQUZ!fa_p`fXUOTQ^!QUZYMXUSQ^!4aRcMZP!Rr^!Ma`[YM`U[Z_`QOT%
ZU_OTQ!IY_`QXXaZSQZ&!


,&! EKOXKVK!<TWXKS!


7Q^! KU^`_OTMR`$! QUZ_OTXUQoXUOT! YU``QX_`pZPU_OTQ^! IZ`Q^ZQTYQZ$! QZ`_`QTQZ! WQUZQ! PU^QW`QZ!
cQU`Q^QZ!?[_`QZ&!


4a_cU^WaZSQZ!MaR!8UZfQX\^QU_Q!aZP!PM_!D^QU_ZUbQMa$!UZ_NQ_[ZPQ^Q!MaR!PM_!JQ^N^MaOTQ^%
\^QU_ZUbQMa$!_UZP!ZUOT`!fa!Q^cM^`QZ&!


-&! EKOXKVK!8KWKX\KWLTQMKS!


IZ`Q^!5Q^rOW_UOT`USaZS!PQ^!aZ`Q^_OTUQPXUOTQZ!@QNQZ__U`aM`U[Z!b[Z!9^MaQZ!aZP!ApZZQ^Z!
_UZP!WQUZQ!4a_cU^WaZSQZ!Q^WQZZNM^$!PUQ!SXQUOT_`QXXaZS_\[XU`U_OTQZ!LUQXQZ!SQYpo!k!*!PQ^!
;QYQUZ_MYQZ!;Q_OTpR`_[^PZaZS!PQ^!5aZPQ_YUZU_`Q^UQZ!facUPQ^XMaRQZ&!


D;&! 3KLVOWXYSM1!6ZGQYOKVYSM!


7UQ!FQSQXaZSQZ!_[XXQZ!PMaQ^TMR`!cU^WQZ$!_[!PM__!QUZQ!5QR^U_`aZS!ZUOT`!UZ!5Q`^MOT`!W[YY`&!
KQSQZ!PQ^!ZUOT`!_USZURUWMZ`QZ!4a_cU^WaZSQZ!MaR!PQZ!VpT^XUOTQZ!8^RrXXaZS_MaRcMZP!U_`!QUZQ!
8bMXaUQ^aZS!PQ^!FQSQXaZSQZ!ZUOT`!Q^R[^PQ^XUOT&!GUQ!Q^_OTQUZ`!PQZZ[OT!MZSQN^MOT`$!aY!PUQ!
QUZSQ`^Q`QZQZ!YU`!PQZ!NQMN_UOT`US`QZ!KU^WaZSQZ!MaR!PUQ!D^rRaZS!b[Z!S^QZfrNQ^_OT^QU`QZ%
PQZ!;Q_OTpR`_NQfUQTaZSQZ!fcU_OTQZ!QUZQY!G`QaQ^\RXUOT`USQZ!aZP!QUZQ^!UTY!ZMTQ_`QTQZ%
PQZ!DQ^_[Z!UY!GUZZQ!PQ_!k!)!4N_M`f!*!PQ_!4aoQZ_`QaQ^SQ_Q`fQ_!"4G`;#!_[cUQ!PUQ!D^r%
RaZS!b[Z!MZfaZQTYQZPQZ!_OTaXP^QOT`XUOTQZ!5QfUQTaZSQZ!fcU_OTQZ!QUZQY!IZ`Q^ZQTYQZ!
QUZQ_! G`QaQ^\RXUOT`USQZ! aZP! _QUZQ^! UZ! QUZQY! MZPQ^QZ! G`MM`! SQXQSQZQZ! 5Q`^UQN__`p``Q! UY!
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GUZZQ!PQ_!k!)!4N_M`f!,!GM`f!)!BaYYQ^!*!4G`;!fa!bQ^SXQUOTQZ$!_[PM__!SSR&!PUQ!4aRfQUOT%
ZaZS_Q^R[^PQ^ZU__Q!MZ!PUQ!TUQ^Ma_!^Q_aX`UQ^QZPQZ!8^SQNZU__Q!MZSQ\M__`!cQ^PQZ!WqZZQZ&!


3&!3KWTSJKVKV!BKOQ!


FY!_!(!"8VYSJWbX\K!JKV!2YL\KOINSYSMWULQOINX#!


FY!2HWGX\!(!


'*!&()+!"!


GM`f!)!cU^P! ^QPMW`U[ZQXX! MZ!PQZ!K[^`XMa`! b[Z!k!1(!4N_M`f!+!GM`f!)!aZP!*!4C!_[cUQ!k!)!
4N_M`f!,! 4G`;! MZSQ\M__`&! 7Q^! Ma_P^rOWXUOTQ! 5QfaS! MaR! gZMTQ_`QTQZPQ! DQ^_[ZQZh! QZ`%
RpXX`$! PM! PUQ! 4aRfQUOTZaZS_\RXUOT`! _[c[TX! PUQ! ;Q_OTpR`_NQfUQTaZSQZ! fcU_OTQZ! QUZQY!
G`QaQ^\RXUOT`USQZ!aZP!QUZQ^!ZMTQ_`QTQZPQZ!DQ^_[Z! UY!GUZZQ!PQ_!k!)!4N_M`f!*!4G`;!MX_!
MaOT!MZfaZQTYQZPQ!_OTaXP^QOT`XUOTQ!5QfUQTaZSQZ!fcU_OTQZ!QUZQY!IZ`Q^ZQTYQZ!QUZQ_!
G`QaQ^\RXUOT`USQZ! aZP! _QUZQ^! UZ! QUZQY!MZPQ^QZ!G`MM`! SQXQSQZQZ! 5Q`^UQN__`p``Q! UY! GUZZQ!
PQ_!k!)!4N_M`f!,!GM`f!)!BaYYQ^!*!4G`;!aYRM__`&!


7UQ! 4aRfQUOTZaZS_\RXUOT`! NQfUQT`! _UOT! MaR! _pY`XUOTQ$! Rr^! PUQ! JQ^^QOTZaZS_\^QU_NQ_`UY%
YaZS! _`QaQ^XUOT! NQPQa`QZPQZ! HM`_MOTQZ! PQ_! fa! \^rRQZPQZ! ;Q_OTpR`_b[^RMXX_$! aY! QUZQ!
aYRM__QZPQ! JQ^^QOTZaZS_\^QU_\^rRaZS! Pa^OTRrT^QZ! Nfc&! PUQ! bQ^QUZNM^`QZ! JQ^^QOT%
ZaZS_\^QU_Q!ZMOTb[XXfUQTQZ!fa!WqZZQZ&!


'*!&()+!#!


GM`f!*!_`QXX`!WXM^$!PM__!Rr^!PUQ!JQ^^QOTZaZS_\^QU_NQ_`UYYaZS!_`QaQ^XUOT!NQPQa`QZPQ!HM`%
_MOTQZ! Nfc&! 5QfUQTaZSQZ! b[^XUQSQZ! WqZZQZ$! PQZQZ! WQUZQ! fUbUX^QOT`XUOTQ! 5QfUQTaZS! fa!
;^aZPQ! XUQS`&! 8_! _UZP! _[YU`! ZUOT`! Za^! PUQ! fUbUX^QOT`XUOTQZ! 5QfUQTaZSQZ$! _[ZPQ^Z! MaOT!
_pY`XUOTQ!cU^`_OTMR`XUOTQZ!IY_`pZPQ$!PUQ! Rr^!PUQ!JQ^^QOTZaZS_\^QU_NQ_`UYYaZS!^QXQbMZ%
`QZ!_UZP$!PM^fa_`QXXQZ&!


'*!&()+!$!


7UQ!9[^YaXUQ^aZS!cU^P! ^QPMW`U[ZQXX!MZ!PQZ!K[^`XMa`!b[Z!k!1(!4N_M`f!+!GM`f!*!4C!MZSQ%
\M__`&!


LaSXQUOT!cQ^PQZ!MX_!;Q_OTpR`_b[^RpXXQ$!PUQ!WQUZQZ!@QU_`aZS_Ma_`Ma_OT!faY!;QSQZ_`MZP!
TMNQZ$! Za^! Z[OT! 4^NQU`ZQTYQ^QZ`_QZPaZSQZ! QdQY\XM^U_OT! SQZMZZ`&! J[Z! PQ^! BQZZaZS!
b[Z!?[_`QZaYXMSQbQ^QUZNM^aZSQZ!cU^P!MNSQ_QTQZ$!PM!PUQ_QZ!VQ!ZMOT!4a_SQ_`MX`aZS!QUZ!
@QU_`aZS_Ma_`Ma_OT!faS^aZPQ!XUQSQZ!WMZZ&!


'*!&()+!%!


?QUZQ!mZPQ^aZS!SQSQZrNQ^!PQY!NU_TQ^USQZ!FQSQXaZS_`Qd`&!


FY!2HWGX\!)!


4N_M`f!*!cU^P!^QPMW`U[ZQXX!MZ!k!1(!4N_M`f!+!GM`f!*!4C!MZSQ\M__`&!


FY!2HWGX\!*!


'*!&()+!"!


GM`f!)!cU^P! ^QPMW`U[ZQXX!MZ!k!1(!4N_M`f!+!GM`f!*!4C!MZSQ\M__`!aZP!QZ`_\^UOT`! UZTMX`XUOT!
PQY!NU_TQ^USQZ!GM`f!*&!7UQ!4a__MSQ$!PM__!_UOT!PUQ!fa!Q^_`QXXQZPQZ!4aRfQUOTZaZSQZ!PQ^!
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4ZSQYQ__QZTQU`_P[WaYQZ`M`U[Z! MaR! PQZ! QUZfQXZQZ! ;Q_OTpR`_b[^RMXX! NQfUQTQZ$! U_`! Ma_%
_OTXUQoXUOT!WXM^_`QXXQZPQ^!4^`&!!


'*!&()+!#!


GM`f!*!cU^P!^QPMW`U[ZQXX!MZ!k!1(!4N_M`f!+!GM`f!*!4C!MZSQ\M__`$!_\^MOTXUOT!QUZPQa`US!R[^%
YaXUQ^`! aZP! QZ`_\^UOT`! UZTMX`XUOT! PQY! NU_TQ^USQZ! GM`f!+&! 5QU! JQ^cQZPaZS! rNQ^^QSU[ZMXQ^!
JQ^SXQUOT_PM`QZ! U_`! QUZQ!\XMa_UNXQ!5QS^rZPaZS! Rr^! PQ^QZ!JQ^SXQUOTNM^WQU`! aZP!4a__MSQ%
W^MR`!Z[`cQZPUS&!


'*!&()+!$!


GM`f!+!QZ`_\^UOT`!UZTMX`XUOT!PQY!NU_TQ^USQZ!GM`f!,&!


'*!&()+!%!


GM`f!,!TM`!WQUZQ!8Z`_\^QOTaZS!UY!NU_TQ^USQZ!k!)!4N_M`f!+!GM`f!,!;4aRfJ&!GM`f!,!bQ^PQa`%
XUOT`$!PM__!UY!FMTYQZ!QUZQ^!9aZW`U[Z_%!aZP!FU_UW[MZMXe_Q$!QUZQ!b[^SQZ[YYQZQ!;QcUOT%
`aZS!aZP!UZ!PUQ_QY!La_MYYQZTMZS!b[^SQZ[YYQZQ!JQ^`QUXaZS!b[Z!9aZW`U[ZQZ!aZP!FU_U%
WQZ! PM^fa_`QXXQZ! aZP! fa! Q^Xpa`Q^Z! _UZP&! KQ^PQZ! JQ^^QOTZaZS_\^QU_Q! UZ_NQ_[ZPQ^Q! MZ%
TMZP!PQ^!SQ_OTpR`_b[^RMXXNQf[SQZQZ!;QcUZZMaR`QUXaZS_YQ`T[PQ!Nfc&!YU``QX_!QUZQ^!KQ^`%
_OTq\RaZS_NQU`^MS_MZMXe_Q!NQ_`UYY`$!PMZZ!_[XX`Q!ZQNQZ!PQ^!5Q_OT^QUNaZS!MaOT!QUZQ!Rr^!
PUQ!9UZMZfNQTq^PQ!bQ^URUfUQ^NM^Q!ZaYYQ^U_OTQ!;QcUOT`aZS!b[^SQZ[YYQZ!cQ^PQZ&!7a^OT!
PUQ_Q!4aRfQUOTZaZSQZ!_[XX! UZ!]aMZ`U`M`UbQ^!<UZ_UOT`!ZMOTb[XXfUQTNM^!_QUZ$!cQXOTQ^!PQ^!5Q%
`QUXUS`QZ! MZ! QUZQY! ;Q_OTpR`_b[^RMXX! cQXOTQ! 9aZW`U[ZQZ! `M`_pOTXUOT! UZ! cQXOTQY! IYRMZS!
Ma_SQrN`! aZP! cQXOTQ! FU_UWQZ! PUQ_Q^! `M`_pOTXUOT! UZ! cQXOTQY! 4a_YMo! rNQ^Z[YYQZ! TM`&!
8UZQ!^QUZ!_aNVQW`UbQ!aZP!ZUOT`!ZMOTb[XXfUQTNM^Q!8UZ_OTp`faZS!PQ^!Rr^!PUQ!5Qa^`QUXaZS!QUZQ_!
;Q_OTpR`_b[^RMXX_!^QXQbMZ`QZ!9aZW`U[ZQZ!aZP!FU_UWQZ!_[XX!PQYQZ`_\^QOTQZP!Ma_SQ_OTX[_%
_QZ!cQ^PQZ&!


FY!_!)!"2VX$!;SNGQX!YSJ!CRLGSM!JKV!2YL\KOINSYSMKS#!


FY!2HWGX\!(!


'*!&()+!"!


GM`f!)!cU^P!^QPMW`U[ZQXX!MZ!k!1(!4N_M`f!+!GM`f!)!4C!MZSQ\M__`&!


'*!&()+!#!


GM`f!*!cU^P!^QPMW`U[ZQXX!MZSQ\M__`$!aY!QUZTQU`XUOTQ!FQOT`_NQS^URRQ!fa!bQ^cQZPQZ&!


'*!&()+!$!


GM`f!+!QZ`_\^UOT`!PQY!NU_TQ^USQZ!k!)!4N_M`f!)!GM`f!*!;4aRfJ&!7UQ_Q!^QPMW`U[ZQXXQ!4Z\M_%
_aZS!PUQZ`!PQY!NQ__Q^QZ!JQ^_`pZPZU_!b[Z!GUZZ!aZP!LcQOW!PUQ_Q_!GM`fQ_&!7UQ!4aRfQUOT%
ZaZSQZ! Yr__QZ! PM_! Q^Z_`TMR`Q! 5QYrTQZ! PQ_! G`QaQ^\RXUOT`USQZ! Q^WQZZQZ! XM__QZ$! PQZ!
9^QYPbQ^SXQUOT_S^aZP_M`f! fa! NQMOT`QZ$! _[PM__! Q_! QUZQY! _MOTbQ^_`pZPUSQZ! 7^U``QZ! Q^%
YqSXUOT`! cU^P$! PQZ! NQ`^QRRQZPQZ! GMOTbQ^TMX`! RQ_`fa_`QXXQZ! aZP! NQa^`QUXQZ! fa! WqZZQZ$! [N!
aZP!UZ!cQXOTQY!AMoQ!PQ^!9^QYPbQ^SXQUOT_S^aZP_M`f!NQMOT`Q`!ca^PQ&!


'*!&()+!%!


GM`f!,!cU^P!^QPMW`U[ZQXX!MZSQ\M__`!aZP!QZ`_\^UOT`!UZTMX`XUOT!PQY!NU_TQ^USQZ!GM`f!+&!7a^OT!
PUQ! 8^SpZfaZS! PQ_! K[^`Q_! gPMTQ^h! cU^P! PQ^! UZTMX`XUOTQ! 5QfaS! fa! PQY! b[^MZ_`QTQZPQZ!
GM`f!+!TQ^SQ_`QXX`&!
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FY!2HWGX\!)!


'*!&()+!"!


?QUZQ!UZTMX`XUOTQ!mZPQ^aZS!SQSQZrNQ^!PQY!NU_TQ^USQZ!FQSQXaZS_`Qd`&!!


'*!&()+!#!


GM`f!*!QZ`_\^UOT`!PQY!NU_TQ^USQZ!GM`f!+&!4aRS^aZP!PQ^!G`^QUOTaZS!PQ_!NU_TQ^USQZ!GM`fQ_!
*$!PQ^!_UOT!UZTMX`XUOT!UZ!k!,!4N_M`f!)!BaYYQ^!,!5aOT_`MNQ!P!;4aRfJ!cUQPQ^RUZPQ`$!Q^R[XS`!
QUZQ!_\^MOTXUOTQ!4Z\M__aZS&!!


FY!2HWGX\!*!


GM`f!*!cU^P! ^QPMW`U[ZQXX!MZ!k!1(!4N_M`f!+!GM`f!*!4C!MZSQ\M__`!aZP!ZMOTb[XXfUQTNM^!SQ%
SXUQPQ^`&! 7UQ! rN^USQZ! Gp`fQ! QZ`_\^QOTQZ! PQY! NU_TQ^USQZ! FQSQXaZS_`Qd`&! <Q^b[^faTQNQZ!
U_`$!PM__!JQ^^QOTZaZS_\^QU_^UOT`XUZUQZ!QUZ!cUOT`USQ_!8XQYQZ`!QUZQ_!UZZQ^NQ`^UQNXUOTQZ!?[Z%
`^[XX_e_`QY_! "_UQTQ! TUQ^fa! 4ZcQZPaZS_Q^XM__! fa! k!)-+! 4C#! UY! 5Q^QUOT! PQ^! JQ^^QOT%
ZaZS_\^QU_Q!PM^_`QXXQZ!WqZZQZ&!


FY!2HWGX\!+!


'*!&()+!"!


GM`f!)!cU^P!WXM^_`QXXQZP!MZSQ\M__`&!


'*!&()+!#!


?QUZQ!mZPQ^aZS!SQSQZrNQ^!PQY!NU_TQ^USQZ!FQSQXaZS_`Qd`&!


FY!2HWGX\!,!


?QUZQ!mZPQ^aZS!SQSQZrNQ^!PQY!NU_TQ^USQZ!FQSQXaZS_`Qd`&!


FY!2HWGX\!-!


GM`f!,!cU^P!^QPMW`U[ZQXX!MZ!PQZ!ZQa!QUZSQRrS`QZ!GM`f!)(!UZ!k!1(!4N_M`f!+!4C!MZSQ\M__`&!
7UQ!rN^USQZ!Gp`fQ!QZ`_\^QOTQZ!UZTMX`XUOT!PQY!NU_TQ^USQZ!FQSQXaZS_`Qd`&!


FY!_!*!"FKOXSGNK!6VWXKQQYSM!ZTS!2YL\KOINSYSMKS!
HKO!GYaKVMK[cNSQOINKS!8KWINbLXWZTVLbQQKS#!


FY!2HWGX\!(!


'*!&()+!"!


GM`f!)! cU^P! ^QPMW`U[ZQXX! MZ!PUQ!BQaRM__aZS!PQ_!k!1(!4N_M`f!+!4C!MZSQ\M__`3! Ma_!PQY!
NU_TQ^USQZ!k!1(!4N_M`f!+!GM`f!+!4C!ca^PQ!k!1(!4N_M`f!+!GM`f!0!4C&!


'*!&()+!#!


?QUZQ!mZPQ^aZS!SQSQZrNQ^!PQY!NU_TQ^USQZ!FQSQXaZS_`Qd`&!


FY!2HWGX\!)!


4N_M`f!*!cU^P!fa^!NQ__Q^QZ!nNQ^_UOT`!ZaYYQ^U_OT!SQSXUQPQ^`&!8UZQ! UZTMX`XUOTQ!mZPQ^aZS!
SQSQZrNQ^!PQY!NU_TQ^USQZ!FQSQXaZS_`Qd`!U_`!PMYU`!ZUOT`!bQ^NaZPQZ&!
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FY!_!+!"=GSJKWWUK\OLOWINK$!YSXKVSKNRKSWHK\TMKSK!5TPYRKSXGXOTS#!


FY!2HWGX\!(!


k!,!;4aRfJ!cU^P!fa!QUZQY!ZQaQZ!4N_M`f!)&!7Q^!GM`f`QUX!b[^!BaYYQ^!)!cU^P! ^QPMW`U[ZQXX!
Pa^OT!QUZQZ!JQ^cQU_!MaR!k!1(!4N_M`f!+!GM`f!)!aZP!*!4C!MZSQ\M__`&!<UQ^Pa^OT!cU^P!bQ^%
PQa`XUOT`$!PM__!YU`!k!,!;4aRfJ!PUQ!4aRfQUOTZaZS_\RXUOT`QZ!ZMOT!k!1(!4N_M`f!+!GM`f!)!aZP!
*!4C!Q^RM__`!cQ^PQZ&!


7UQ!4aRfQUOTZaZSQZ!cQ^PQZ!MZ!PUQ!4ZR[^PQ^aZSQZ!PQ_!k!1(!4N_M`f!+!GM`f!*!4C!aZP!PUQ!
8Y\RQTXaZSQZ! UZ! 4ZTMZS! ==! PQ_! 4N_OTXa__NQ^UOT`_! faY! ;*('C867%58DG%D^[VQW`! fa!
AMoZMTYQ!)+!Rr^!PUQ!gXMZPQ__\QfURU_OTQ$!aZ`Q^ZQTYQZ_NQf[SQZQ!7[WaYQZ`M`U[Zh!MZSQ%
\M__`&!


FY!>YRRKV!(!


FY!3YINWXGHK!G!HOW!3YINWXGHK!I!


?QUZQ!UZTMX`XUOTQ!mZPQ^aZS!SQSQZrNQ^!PQY!NU_TQ^USQZ!FQSQXaZS_`Qd`&!8_!Q^R[XSQZ!XQPUS%
XUOT!_\^MOTXUOTQ!?XM^_`QXXaZSQZ!UZ_NQ_[ZPQ^Q!PMTUZSQTQZP$!PM__!_UOT!PUQ!4aRfQUOTZaZS_%
\RXUOT`QZ!MaOT!MaR!JQ^pZPQ^aZSQZ!UZZQ^TMXN!PQ_!D^rRaZS_fQU`^MaYQ_!NQfUQTQZ&!


FY!3YINWXGHK!J!


7UQ! 5Q_OT^QUNaZS! PQ^! AMZMSQYQZ`%! aZP! C^SMZU_M`U[Z__`^aW`a^! PQ_! UZXpZPU_OTQZ! IZ`Q^%
ZQTYQZ_!SUN`!4aR_OTXa__!rNQ^!PUQ!_`^M`QSU_OTQ!_[cUQ![\Q^M`UbQ!9rT^aZS!aZP!PM_!Ge_`QY!
PQ^!4^NQU`__`^aW`a^QZ!PQ_!IZ`Q^ZQTYQZ_&!4a_!PUQ_Q^!5Q_OT^QUNaZS!_[XX`QZ!_UOT!MaOT!PUQ!
UZ!PQY!IZ`Q^ZQTYQZ!b[^TMZPQZQZ!aZP!PUQ!Rr^!PUQ!W[ZW^Q`QZ!;Q_OTpR`_NQfUQTaZSQZ!`M`%
_pOTXUOT! Ma_SQrN`QZ! ?[Y\Q`QZfQZ! faY! H^QRRQZ! _`^M`QSU_OTQ^! aZP! [\Q^M`UbQ^! 8Z`_OTQU%
PaZSQZ!Q^SQNQZ&!!


FY!3YINWXGHK!K!


7UQ!5Q_OT^QUNaZSQZ!PQ^!Hp`USWQU`_NQ^QUOTQ!PQ_!G`QaQ^\RXUOT`USQZ!aZP!PQ^QZ!JQ^pZPQ^aZS%
SQZ!SQNQZ!4aR_OTXa__!PM^rNQ^$! UZ!cQXOTQY!4^NQU`_NQ^QUOT!Nfc&! UZ!cQXOTQ^!5^MZOTQ!PQ^!
G`QaQ^\RXUOT`USQ!`p`US!U_`!aZP![N!PUQ_NQfrSXUOT!SSR&!mZPQ^aZSQZ!Q^R[XSQZ&!


7UQ! 5Q_OT^QUNaZSQZ! PQ^! ;Q_OTpR`__`^M`QSUQZ! aZP! PQ^QZ! JQ^pZPQ^aZSQZ! SQNQZ! 4aR%
_OTXa__! PM^rNQ^$! cQXOTQ! _`^M`QSU_OTQ! 4a_^UOT`aZS! PQ^! G`QaQ^\RXUOT`USQ! bQ^R[XS`! aZP! SSR&!
cQXOTQ! JQ^pZPQ^aZSQZ! fa^! 8^^QUOTaZS! PQ^! LUQXQ! PQ_! G`QaQ^\RXUOT`USQZ! b[^SQZ[YYQZ!
cQ^PQZ&!


FY!>YRRKV!)!


FY!AGX\XKOQ!ZTV!3YINWXGHK!G!


7UQ!9[^YaXUQ^aZS!cU^P! ^QPMW`U[ZQXX!MZ!k!)!4N_M`f!,!4G`;!MZSQ\M__`&!GUQTQ!PUQ!5QS^rZ%
PaZS!fa!k!)!4N_M`f!)!GM`f!)!;4aRfJ&!


FY!3YINWXGHK!G!


7UQ!9[^YaXUQ^aZS!cU^P! ^QPMW`U[ZQXX!MZ!k!)!4N_M`f!,!4G`;!MZSQ\M__`&!GUQTQ!PUQ!5QS^rZ%
PaZS!fa!k!)!4N_M`f!)!GM`f!)!;4aRfJ&!7MZQNQZ!Q^R[XS`!QUZQ!_\^MOTXUOTQ!?XM^_`QXXaZS!PM%
TUZSQTQZP$! PM__! _UOT! PUQ! 4aRfQUOTZaZSQZ! MaOT! MaR! JQ^pZPQ^aZSQZ! UZZQ^TMXN! PQ_! D^r%
RaZS_fQU`^MaYQ_!NQfUQTQZ&!


Drucksache 404/17-15-







! !


FY!3YINWXGHK!H!


7Q^!5QS^URR!gUYYM`Q^UQXXQ!KU^`_OTMR`_Sr`Q^h!cU^P!Pa^OT!PQZ!5QS^URR!gUYYM`Q^UQXXQ!KQ^`Qh!fa^!
QUZTQU`XUOTQZ!5QS^URR_bQ^cQZPaZS!UY!5Q^QUOT!PQ^!JQ^^QOTZaZS_\^QU_Q!Q^_Q`f`&!7UQ!9[^Ya%
XUQ^aZS![^UQZ`UQ^`!_UOT!TUQ^NQU!MZ!k!*!4N_M`f!.!GM`f!*!BaYYQ^!+!PQ^!JQ^[^PZaZS!fa^!4Z%
cQZPaZS! PQ_! 9^QYPbQ^SXQUOT_S^aZP_M`fQ_! MaR! 5Q`^UQN__`p``QZ! ZMOT! k!)! 4N_M`f!-! PQ_!
4aoQZ_`QaQ^SQ_Q`fQ_! "5Q`^UQN__`p``QZSQcUZZMaR`QUXaZS_bQ^[^PZaZS! i! 5_;MJ#&! 7UQ! 9[^%
YaXUQ^aZS!cU^P! UY!nN^USQZ! ^QPMW`U[ZQXX! MZ!k!)!4N_M`f!,!4G`;!MZSQ\M__`&!GUQTQ!PUQ!5Q%
S^rZPaZS!fa!k!)!4N_M`f!)!GM`f!)!;4aRfJ&!


FY!>YRRKV!*!


FY!3YINWXGHK!G!


4a_!;^rZPQZ!PQ^!nNQ^_UOT`XUOTWQU`!Q^R[XS`!QUZQ!IZ`Q^SXUQPQ^aZS!PQ_!5aOT_`MNQZ_!M&!8UZQ!
UZTMX`XUOTQ!mZPQ^aZS!SQT`!PMYU`!ZUOT`!QUZTQ^&!


FY!5TUUKQHYINWXGHK!GG!


8_!Q^R[XS`!QUZQ!_\^MOTXUOTQ!?XM^_`QXXaZS!PMTUZSQTQZP$!PM__!_UOT!PUQ!4aRfQUOTZaZSQZ!MaOT!
MaR!JQ^pZPQ^aZSQZ!UZZQ^TMXN!PQ_!D^rRaZS_fQU`^MaYQ_!NQfUQTQZ&!


FY!5TUUKQHYINWXGHK!HH!


7Q^!5QS^URR!gKU^`_OTMR`_Sr`Q^h!cU^P!Pa^OT!PQZ!5QS^URR!gJQ^YqSQZ_cQ^`Qh!Q^_Q`f`&!7UQ_!PUQZ`!
PQ^!QUZTQU`XUOTQZ!5QS^URR_bQ^cQZPaZS!UY!5Q^QUOT!PQ^!JQ^^QOTZaZS_\^QU_Q&!La!PQZ!JQ^Yq%
SQZ_cQ^`QZ!SQTq^QZ! QZ`_\^QOTQZP! k!*! 4N_M`f!.! GM`f!*! 5_;MJ! UZ_NQ_[ZPQ^Q! YM`Q^UQXXQ!
KU^`_OTMR`_Sr`Q^$!UYYM`Q^UQXXQ!KQ^`Q!QUZ_OTXUQoXUOT!UYYM`Q^UQXXQ^!KU^`_OTMR`_Sr`Q^$!5Q`QUXU%
SaZSQZ!aZP!9UZMZfMZXMSQZ&!


FY!5TUUKQHYINWXGHK!II!


?QUZQ!UZTMX`XUOTQ!mZPQ^aZS!SQSQZrNQ^!PQY!NU_TQ^USQZ!FQSQXaZS_`Qd`&!!


FY!5TUUKQHYINWXGHK!JJ!


?QUZQ!UZTMX`XUOTQ!mZPQ^aZS!SQSQZrNQ^!PQY!NU_TQ^USQZ!FQSQXaZS_`Qd`&!


FY!5TUUKQHYINWXGHK!KK!


8_! cU^P! WXM^SQ_`QXX`! aZP!TQ^b[^SQT[NQZ$! PM__! 4aRfQUOTZaZSQZ! rNQ^! AM^W`%! aZP!KQ``NQ%
cQ^N_bQ^TpX`ZU__Q!fa!Q^_`QXXQZ!_UZP$!cQZZ!_UQ!Rr^!PUQ!5Q_`QaQ^aZS!b[Z!5QPQa`aZS!_UZP&!


FY!3YINWXGHK!H!


7UQ!9[^YaXUQ^aZS!cU^P!^QPMW`U[ZQXX!MZSQ\M__`&!8UZQ!UZTMX`XUOTQ!mZPQ^aZS!SQSQZrNQ^!PQY!
NU_TQ^USQZ!FQSQXaZS_`Qd`!U_`!PMYU`!ZUOT`!bQ^NaZPQZ&!7a^OT!PQZ!JQ^cQU_!MaR!k!)!4N_M`f!+!
GM`f!,! ;4aRfJ! cU^P! _UOTQ^SQ_`QXX`$! PM__! UZ! PQZ! P[^`! SQZMZZ`QZ! 9pXXQZ! ZQNQZ! PQ^! 5Q%
_OT^QUNaZS!MaOT!QUZQ!Rr^!PUQ!9UZMZfNQTq^PQ!bQ^URUfUQ^NM^Q!ZaYYQ^U_OTQ!;QcUOT`aZS!b[^%
SQZ[YYQZ!cQ^PQZ!_[XX`Q&!


FY!>YRRKV!+!


FY!3YINWXGHK!G!


7a^OT! PUQ! 4ZSMNQ! PQ_! LQU`\aZW`_! PQ^! JQ^^QOTZaZS_\^QU_NQ_`UYYaZS! _[XX! PQa`XUOT! cQ^%
PQZ$! [N! PQ^! G`QaQ^\RXUOT`USQ! PQZ! JQ^^QOTZaZS_\^QU_! UY! LQU`\aZW`! PQ_! ;Q_OTpR`_b[^RMXX_!
NQ_`UYY`!TM`&!!


Drucksache 404/17 -16-







! !


FY!3YINWXGHK!H!


7UQ!JQ^\RXUOT`aZS!fa^!4aRfQUOTZaZS!PQ^! UY!LQU`\aZW`!PQ^!JQ^^QOTZaZS_\^QU_NQ_`UYYaZS!
bQ^RrSNM^QZ! aZP! NQPQa`_MYQZ! =ZR[^YM`U[ZQZ! PUQZ`! aZ`Q^! MZPQ^QY! PMfa$! WXM^fa_`QXXQZ$!
PM__!PUQ!fa!PUQ_QY!LQU`\aZW`!Rr^!PUQ!5Q_`QaQ^aZS!b[Z!5QPQa`aZS!b[^TMZPQZQZ!=ZR[^YM`U%
[ZQZ! Rr^! PUQ! JQ^^QOTZaZS_\^QU_NQ_`UYYaZS! _QU`QZ_! PQ_! G`QaQ^\RXUOT`USQZ! PM^faXQSQZ!
_UZP$! PMYU`! PUQ! JQ^^QOTZaZS_\^QU_NQ_`UYYaZS! _QU`QZ_! PQ^! 9UZMZfNQTq^PQ! NQf[SQZ! MaR!
PUQ_QZ! LQU`\aZW`! ZMOTb[XXf[SQZ! cQ^PQZ! WMZZ&! 7UQ_! _`QXX`! _UOTQ^$! PM__! QUZQ! 5Qa^`QUXaZS!
Pa^OT!PUQ!9UZMZfNQTq^PQ!MaR!5M_U_!PQ__QZ!Q^R[XSQZ!WMZZ$!cM_!UY!LQU`\aZW`!PQ^!JQ^^QOT%
ZaZS_\^QU_NQ_`UYYaZS!NQWMZZ`!SQcQ_QZ!_QUZ!_[XX`Q!aZP!W[ZZ`Q&!7QY!_`QT`!ZUOT`!QZ`SQ%
SQZ$! PM__! AQT^VMT^Q_MZMXe_QZ! Pa^OTSQRrT^`! cQ^PQZ$! aY! PUQ! ;Q_OTpR`_b[^RpXXQ! _MOTSQ%
^QOT`Q^! cr^PUSQZ! fa! WqZZQZ&! =Y! nN^USQZ! `^URR`! PQ^! JQ^[^PZaZS_`Qd`! PUQ_NQfrSXUOT! WQUZQ!
4a__MSQ! fa^! 4WfQ\`MZf! PQ_! b[Y! G`QaQ^\RXUOT`USQZ! SQcpTX`QZ! LQU`\aZW`_! PQ^! JQ^^QOT%
ZaZS_\^QU_NQ_`UYYaZS&!


FY!3YINWXGHK!I!


5aOT_`MNQ! O! QZ`_\^UOT`! UZTMX`XUOT! PQY! NU_TQ^USQZ! k!,! GM`f!)! BaYYQ^!,! 5aOT_`MNQ! M!
;4aRfJ&!


FY!3YINWXGHK!J!


5aOT_`MNQ!P!QZ`_\^UOT`!PQY!NU_TQ^USQZ!k!,!GM`f!)!BaYYQ^!,!5aOT_`MNQ!N!;4aRfJ&!7UQ!
9[^YaXUQ^aZS!cU^P!WXM^_`QXXQZP!MZSQ\M__`&!


FY!3YINWXGHK!K!


5aOT_`MNQ!Q!QZ`_\^UOT`!PQY!NU_TQ^USQZ!k!,!GM`f!)!BaYYQ^!,!5aOT_`MNQ!O!;4aRfJ&!


FY!3YINWXGHK!L!


7UQ! 4aRXU_`aZS! aZP! 5Q_OT^QUNaZS! bQ^cQZPQ`Q^! bQ^SXQUOTNM^Q^! ;Q_OTpR`_b[^RpXXQ! "UZ`Q^Z!
aZP! Qd`Q^Z#! PUQZ`! PQ^! 5Qa^`QUXaZS$! [N! aZP! UZcUQcQU`! PUQ_Q! ;Q_OTpR`_b[^RpXXQ! `M`_pOTXUOT!
bQ^SXQUOTNM^!_UZP&!


FY!2HWGX\!)!


7Q^! 4N_M`f!*! Q^_Q`f`! UZTMX`XUOT! PQZ! NU_TQ^USQZ! k!-! ;4aRfJ&! <UQ^Pa^OT! _[XX! UZ! ZMOT%
b[XXfUQTNM^Q^!KQU_Q!MaRSQfQUS`!cQ^PQZ$!PM__!Q^R[^PQ^XUOTQ!4aRfQUOTZaZSQZ!UZ!NQ_[ZPQ^QZ!
8UZfQXRpXXQZ!fa^!XMZPQ__\QfURU_OTQZ$!aZ`Q^ZQTYQZ_NQf[SQZQZ!7[WaYQZ`M`U[Z!SQTq^QZ&!


FY!>YRRKV!(!


BaYYQ^!)! QZ`_\^UOT`! UZTMX`XUOT! UY! KQ_QZ`XUOTQZ! PQY! NU_TQ^USQZ! k!-! GM`f!*! BaYYQ^!)!
;4aRfJ&!7UQ!9[^YaXUQ^aZS!cU^P!b[^!PQY!<UZ`Q^S^aZP!PQ^! UZTMX`XUOTQZ!4aRZMTYQ!PQ^!JQ^%
\RXUOT`aZS! fa^! 4aRfQUOTZaZS! fa! ;Q_OTpR`__`^M`QSUQZ! UZ! 5aOT_`MNQ! Q! PQ_! 4N_M`fQ_! )!
BaYYQ^!)!QZ`_\^QOTQZP!MZSQ\M__`&!


FY!>YRRKV!)!


BaYYQ^!*! QZ`_\^UOT`! PQY! NU_TQ^USQZ! k!-! GM`f!*! BaYYQ^!*! ;4aRfJ&! 7UQ! 9[^YaXUQ^aZS!
ca^PQ!^QPMW`U[ZQXX!MZSQ\M__`&!!


FY!>YRRKV!*!


BaYYQ^!+!QZ`_\^UOT`! UZTMX`XUOT!PQY!NU_TQ^USQZ!k!-!GM`f!*!BaYYQ^!+!;4aRfJ&!8_!Q^R[XS`!
QUZQ! ^QPMW`U[ZQXXQ! 4Z\M__aZS&! 7UQ! 5QfQUOTZaZS! gaZUXM`Q^MXQ! JQ^^QOTZaZS_\^QU_fa_MSQ!
aZP!_[Z_`USQ!_`QaQ^XUOTQ!J[^MNfa_MSQZh!PUQZ`!XQPUSXUOT!PQ^!?XM^_`QXXaZS&!


Drucksache 404/17-17-







! !


FY!>YRRKV!+!


BaYYQ^!,!QZ`_\^UOT`! UZTMX`XUOT!PQY!NU_TQ^USQZ!k!-!GM`f!*!BaYYQ^!,!;4aRfJ&!8_!Q^R[XS`!
QUZQ!^QPMW`U[ZQXXQ!4Z\M__aZS&!


FY!>YRRKV!,!


BaYYQ^!-! QZ`_\^UOT`! PQY! NU_TQ^USQZ! k!-! GM`f!*! BaYYQ^!-! ;4aRfJ&! 7UQ! 9[^YaXUQ^aZS!
ca^PQ!^QPMW`U[ZQXX!MZSQ\M__`&!


FY!>YRRKV!-!


BaYYQ^!.!QZ`_\^UOT`! UZTMX`XUOT!PQY!NU_TQ^USQZ!k!-!GM`f!*!BaYYQ^!.!;4aRfJ&!7UQ!mZPQ%
^aZS!N^UZS`!faY!4a_P^aOW$!PM__!IZ`Q^XMSQZ!rNQ^!PQZ!;QSQZ_`MZP!aZP!PUQ!?[_`QZ!QUSQZQ^!
9[^_OTaZS_%! aZP! 8Z`cUOWXaZS_M^NQU`QZ! b[^faXQSQZ! _UZP$! _[cQU`! _UQ! Q^_`QXX`! ca^PQZ&! 7Q^!
;^aZP!Rr^!QUZQ!8^_`QXXaZS!U_`!aZQ^TQNXUOT&!


FY!2HWGX\!*!


'*!&()+!"!


GM`f!)!NQ_`UYY`$!PM__!PQ^!G`QaQ^\RXUOT`USQ!NQU!5QZa`faZS!b[Z!7M`QZNMZWQZ!_QUZQZ!GaOT%
\^[fQ__! [RRQZ! fa! XQSQZ! TM`&! <UQ^Pa^OT! cU^P! Q^YqSXUOT`$! PM__! PUQ! fa_`pZPUSQZ! 9UZMZfNQ%
Tq^PQZ!PUQ!FQOTQ^OTQ!PQ_!G`QaQ^\RXUOT`USQZ!UZ!7M`QZNMZWQZ!aZ`Q^!PQZ_QXNQZ!J[^Ma__Q`%
faZSQZ!cUQ!PQ^!G`QaQ^\RXUOT`USQ!_QXN_`!b[^ZQTYQZ!WqZZQZ$!aY!_[!PQ__QZ!a^_\^rZSXUOTQZ!
GaOT\^[fQ__Q_!TUZ^QUOTQZP!\^rRQZ!fa!WqZZQZ&!LaPQY!WMZZ!PUQ!9UZMZfNQTq^PQ!SSR&!MaOT!
QUZQ! QUSQZQ$! ZQaQ! FQOTQ^OTQ! Pa^OTRrT^QZ&! 7UQ_! NQ`^URR`! ZQNQZ! PQ^! QUSQZ`XUOTQZ! YM_OTU%
ZQZSQ_`r`f`QZ!FQOTQ^OTQ!UZ!PQZ!7M`QZNMZWQZ!MaOT!QUZQZ!_UOT!YqSXUOTQ^cQU_Q!MZ_OTXUQ%
oQZPQZ!YMZaQXXQZ!GQXQW`U[Z_\^[fQ__!"YMZaQXXQ_!GO^QQZUZS#&!!


7UQ! JQ^\RXUOT`aZS! fa^! aYRM__QZPQZ! CRRQZXQSaZS! PQ_! GaOT\^[fQ__Q_! aZP! MXXQ^! fa^! 4Z%
cQZPaZS!SQN^MOT`QZ!GaOT\M^MYQ`Q^! Q^YqSXUOT`!QUZQ! ^M_OTQ!aZP!QUZRMOTQ!FQ\^[PafUQ^%
NM^WQU`!PQ_!Pa^OT!PQZ!G`QaQ^\RXUOT`USQZ!SQRaZPQZQZ!8^SQNZU__Q_!aZP!PMYU`!PQ__QZ!fQU`%
SQ^QOT`Q!D^rRaZS&!GUQ!PUQZ`!PMYU`!b[^!MXXQY!PQ^!5Q_OTXQaZUSaZS!PQ^!4aoQZ\^rRaZS&!


8UZQ!7M`QZNMZW!PUQZ`!PMfa$!QUZQ!S^[oQ!AQZSQ!b[Z!7M`QZ!_`^aW`a^UQ^`!fa!_\QUOTQ^Z!aZP!fa!
bQ^cMX`QZ!";MNXQ^!KU^`_OTMR`_XQdUW[Z#&!4X_!7M`QZNMZW!UY!GUZZQ!PUQ_Q^!JQ^[^PZaZS!U_`!UZ_%
NQ_[ZPQ^Q! QUZQ! QUSQZQ! [PQ^! R^QYPQ! 7M`QZ_MYYXaZS! b[Z! aZP! rNQ^! IZ`Q^ZQTYQZ$! 9U%
ZMZfPM`QZ![PQ^!@UfQZfQZ!MZfa_QTQZ&!!


'*!&()+!#!


J[^Ma__Q`faZS!Rr^!QUZQ!SQZrSQZPQ!JQ^SXQUOTNM^WQU`_\^rRaZS!Pa^OT!PUQ!9UZMZfNQTq^PQ!U_`$!
PM__! PQ^! b[^SQZ[YYQZQ! GaOT\^[fQ__! UY! LQU`\aZW`! PQ^! D^rRaZS! ZMOTb[XXfUQTNM^! aZP!
\^rRNM^!U_`&!


'*!&()+!$!


9r^!QUZQ!frSUSQ!aZP!QRRQW`UbQ!JQ^SXQUOTNM^WQU`_\^rRaZS! U_`!Q_!fcUZSQZP!Z[`cQZPUS$!PM__!
MaOT! PUQ! ?[ZRUSa^M`U[Z!PQ^! b[Y! G`QaQ^\RXUOT`USQZ! bQ^cQZPQ`QZ! 7M`QZNMZW! P[WaYQZ`UQ^`!
cU^P$!aY!PQZ!GaOT\^[fQ__! UZ_[cQU`!\^rRQZ!aZP!YU`!PQZ_QXNQZ!8UZ_`QXXaZSQZ! ^Q\^[PafUQ%
^QZ!fa!WqZZQZ&!


'*!&()+!%!


GM`f!,!_`QXX`!WXM^$!PM__! UZ!PQZ!9pXXQZ$! UZ!PQZQZ!PQ^!GaOT\^[fQ__!YU`!<UXRQ!QUZQ_!QUSQZQZ!
[PQ^!R^QYPQZ!7M`QZbQ^M^NQU`aZS__e_`QY_!UZ!QUZQ^!QXQW`^[ZU_OTQZ!7M`QZNMZW!Pa^OTSQRrT^`!
c[^PQZ! U_`$!PUQ!7M`QZ!PQ^!9UZMZfNQTq^PQ!QZ`_\^QOTQZP!k!),/!4N_M`f!.!4C! UZ!QXQW`^[ZU%


Drucksache 404/17 -18-







! !


_OTQ^! 9[^Y! UY! FMTYQZ! PQ_! `QOTZU_OT! aZP! ^QOT`XUOT! AqSXUOTQZ! fa^! JQ^RrSaZS! SQ_`QXX`!
cQ^PQZ!Yr__QZ&!Ba^!_[!WMZZ!PUQ!9UZMZfNQTq^PQ!MaR!5M_U_!PQ^!b[Y!G`QaQ^\RXUOT`USQZ!SQ%
Za`f`QZ!7M`QZ! UT^Q!D^rRaZS!QRRQW`Ub! b[^ZQTYQZ!aZP!_QXN_`pZPUS!MaOT!4X`Q^ZM`Ub^QOTZaZ%
SQZ!Pa^OTRrT^QZ$!aY! RQ_`fa_`QXXQZ$![N!PQ^!G`QaQ^\RXUOT`USQ!MXXQ! ^QXQbMZ`QZ! =ZR[^YM`U[ZQZ!
NQ^rOW_UOT`US`!TM`&!


FY!_!,!"AXGRRJTPYRKSXGXOTS#!


FY!2HWGX\!(!


'*!&()+!"!


GM`f!)! ^QSQX`$! PM__! fa^! 8^_`QXXaZS! PQ^! G`MYYP[WaYQZ`M`U[Z! bQ^\RXUOT`Q`Q! IZ`Q^ZQTYQZ!
"k!1(!4N_M`f!+!GM`f!)$!+!aZP!,!4C#!PUQ!UZ!PQ^!4ZXMSQ!QZ`TMX`QZQZ!DaZW`Q!MaRfafQUOTZQZ!
aZP!QZ`_\^QOTQZPQ!IZ`Q^XMSQZ!b[^faXQSQZ!TMNQZ&!7UQ!QUZfQXZQZ!DaZW`Q!PUQ_Q^!4ZXMSQ!)!
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Public comments are invited on this discussion draft which deals with the clarification and strengthening of the 
guidance on the transactional profit split method, as set out in the BEPS Actions 8-10, 2015 Final Report.1 This draft 
sets out the text of proposed revised guidance on the application of the transactional profit split method, together with a 
number of questions. The questions are intended to elicit responses which will then be taken into account by Working 
Party No. 6 in considering revisions to the relevant guidance in Chapter II of the Transfer Pricing Guidelines. The 
discussion draft necessarily concentrates on the guidance proposed to be included in Chapter II, but respondents are 
reminded that such guidance is provided within a framework of other relevant guidance. In particular the revisions to 
Chapter I set out guidance on how accurately to delineate the actual transaction between the associated enterprises, 
including an understanding of the broader context of the value chain to which they contribute, and of a requirement to 
select the most appropriate transfer pricing method to the circumstances of the case which underpins the discussion of 
transfer pricing methods in Chapter II. In addition, the revisions to Chapter VI include relevant guidance on identifying 
and evaluating intangibles. The discussion of the transactional profit split method in this discussion draft should not be 
taken to imply any change to this wider framework.  


Responses are invited to the questions included below, but commentators should feel able to comment on points 
that may not be specifically covered by those questions.  


The views and proposals included in this discussion draft do not represent the consensus views of the 
CFA, the Inclusive Framework on BEPS or its subsidiary bodies but are intended to provide stakeholders with 
substantive proposals for analysis and comment. Therefore, to the extent the approaches discussed herein 
differ from the established guidance set out in the OECD Transfer Pricing Guidelines, they should not be 
relied upon by taxpayers or tax administrations. Moreover, all examples used herein are for illustrative 
purposes only and are necessarily presented with limited facts. The examples do not have applicability 
beyond the purpose of seeking comments on the approaches they serve to illustrate and should not be used 
by taxpayers or tax administrations to interpret superficially similar cases.  


This discussion draft is submitted for comment by interested parties. Comments should be submitted by 
15 September 2017 (no extension will be granted) and should be sent by email to TransferPricing@oecd.org in Word 


format (in order to facilitate their distribution to government officials). They should be addressed to the Tax Treaties, 
Transfer Pricing and Financial Transactions Division, OECD/CTPA. Comments in excess of ten pages should attach 
an executive summary limited to two pages.  


Specific questions for commentators 


1. The discussion draft addresses situations in which profit splits of anticipated profits or profit splits of actual profits
are appropriate.  Where it is established that the transactional profit split is the most appropriate method, please
comment on the factors which should be taken into account in determining whether a profit split of anticipated
profits or a profit split of actual profits should be used.


2. A number of profit splitting factors are addressed in the discussion draft.   Comments are particularly invited on:


a Whether the existing references to capital or capital employed as a potential profit splitting factor in the 
current guidance should be retained, and if so, what factors need to be taken into account for its selection 
and application as a reliable profit splitting factor. 


b Should headcount of similarly skilled and competent employees be included as a potential profit splitting 
factor, and if so, in what circumstances would it be relevant? 


c Given the existing guidance in Chapters I and IX of the Transfer Pricing Guidelines, should adjustments 
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for purchasing power parity be made for profit splitting factor amounts, and if so, in what circumstances? 


d What other profit splitting factors should be included in the guidance, and in what circumstances? 


3. Additional examples of scenarios in which a transactional profit split is found to be the most appropriate method
due to the high level of integration of the business operations are sought, together with an explanation as to the
reasoning thereto.
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DRAFT REVISED GUIDANCE ON THE TRANSACTIONAL PROFIT SPLIT METHOD 
(TO REPLACE PART III SECTION C OF CHAPTER II OF THE 2010 TRANSFER 


PRICING GUIDELINES) 


C.1 General 


1. The transactional profit split method seeks to establish arm’s length outcomes or test reported 


outcomes for controlled transactions by determining the division of profits that independent enterprises 


would have expected to realise from engaging in a comparable transaction or transactions. The method first 


identifies the profits to be split from the controlled transactions—the relevant profits—and then splits them 


between the associated enterprises on an economically valid basis that approximates the division of profits 


that would have been agreed at arm’s length. As is the case with all transfer pricing methods, the aim is to 


ensure that profits of the associated enterprises are aligned with the value of their contributions. 


2. References to “profits” in this section should generally be taken as applying equally to losses. 


That is, where a transactional profit split method is determined to be the most appropriate method, it should 


generally also apply, and apply in the same way, regardless of whether the transaction(s) result in a 


relevant profit or loss.  Asymmetrical splits of profits and losses (i.e. where the parties apply different 


considerations depending on the results of the transaction) are likely to be rare in analogous situations at 


arm’s length.   


C.2 When is a transactional profit split method likely to be the most appropriate method? 


3. As is noted in paragraph 2.2,
1
 the selection of a transfer pricing method always aims at finding 


the most appropriate method for a particular case, taking into account the respective strengths and 


weaknesses of each method, its appropriateness in view of the nature of the accurately delineated 


controlled transaction, the availability of reliable information (in particular on uncontrolled comparables) 


needed for application, and the degree of comparability between the controlled and uncontrolled 


transactions.  See also paragraphs 2.4 to 2.7. 


4. Guidance on how to determine whether the transactional profit split method is likely to be the 


most appropriate method is set out below, including the identification of certain features of a transaction 


which may be relevant.  However it is important to note that there is no deterministic rule for establishing 


when a particular transfer pricing method is the most appropriate method and a transactional profit split 


method should not be automatically selected on the basis that one or more of the listed indicators applies.  


Similarly, the absence of one or more of these indicators should not prevent a transactional profit split 


method from being applied where it is determined to be the most appropriate method.  


5. While there is no requirement in these Guidelines to undertake exhaustive analysis or testing of 


every method in each case, the selection of the “most appropriate” method should take into account the 


relative appropriateness and reliability of the selected method as compared to other methods which could 


be used. 


1
 Note that all references are to the 2017 OECD Transfer Pricing Guidelines 
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C.2.1 Strengths and weaknesses of the transactional profit split method 


6. The main strength of the transactional profit split method is that it can offer a solution for cases 


where both parties to a transaction make unique and valuable contributions (e.g. contribute unique and 


valuable intangibles) to the transaction.  In such a case independent parties might effectively share the 


profits of the transaction in proportion to their respective contributions, making a two-sided method more 


appropriate.  Furthermore, since those contributions are “unique” and “valuable” there will be no reliable 


comparables information which could be used to price the entirety of the transaction in a more reliable 


way, through the application of another method. In such cases, the allocation of profits under the 


transactional profit split method may be based on the contributions made by the associated enterprises, by 


reference to the relative values of their respective functions, assets and risks.  See section C.2.2 below on 


the nature of the transaction. 


7. The transactional profit split method can also provide a solution for highly integrated operations 


in cases for which a one-sided method would not be appropriate.  See section C.2.2.2, below.  


8. Another strength of the transactional profit split method is that it offers flexibility by taking into 


account specific, possibly unique, facts and circumstances of the associated enterprises that are not present 


in independent enterprises. Moreover, where there is a high degree of uncertainty for each of the parties in 


relation to a transaction, for example in transactions involving the shared assumption of economically 


significant risks by all parties, the flexibility of the transactional profit split method can allow for the 


determination of arm’s length profits for each party that vary with the actual outcomes of the risks 


associated with the transaction. 


9. A further strength of the transactional profit split method is that both parties to the transaction are 


directly evaluated as part of the pricing of the transaction. . 


10. A weakness of the transactional profit split method relates to difficulties in its application. On


first review, the transactional profit split method may appear readily accessible to both taxpayers and tax 


administrations because it tends to rely less on information about independent enterprises.  However, 


associated enterprises and tax administrations alike may have difficulty accessing information from foreign 


affiliates. In addition, it may be difficult to measure the relevant revenue and costs for all the associated 


enterprises participating in the controlled transactions, which could require stating books and records on a 


common basis and making adjustments in accounting practices and currencies. Further, when the 


transactional profit split method is applied to operating profit, it may be difficult to identify the appropriate 


operating expenses associated with the transactions and to allocate costs between the transactions and the 


associated enterprises' other activities. Identifying the appropriate profit splitting factors can also be 


challenging. It will therefore be particularly important to document how the transactional profit split 


method has been applied, including the determination of the combined profits to be split, and how the 


profit splitting factors were arrived at. 


11. It is sometimes argued that a transactional profit split method is rarely used among independent


enterprises, and thus its application in controlled transactions should be similarly rare.  However where 


such a method is determined to be the most appropriate, this should not be a factor since transfer pricing 


methods are not necessarily intended to replicate arm’s length behaviour, but rather to serve as a means of 


establishing and/or verifying arm’s length outcomes for controlled transactions. 


C.2.2 Nature of the transaction 


12. The accurate delineation of the actual transaction will be important in determining whether a


transactional profit split is potentially applicable. This process should have regard to the commercial and 
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financial relations between the associated enterprises, including an analysis of what each party to the 


transaction does, and the context in which the controlled transactions take place.  That is, the accurate 


delineation of a transaction requires a two-sided analysis (or a multi-sided analysis of the contributions of 


more than two associated enterprises, where necessary) irrespective of which transfer pricing method is 


ultimately found to be the most appropriate. (See paragraphs 1.33-1.35)   


13. The existence of unique and valuable contributions by each party to the controlled transaction is


perhaps the clearest indicator that a transactional profit split may be appropriate.  The context of the 


transaction, including the industry in which it occurs and the factors affecting business performance in that 


sector, can be particularly relevant to evaluating the contributions of the parties and whether such 


contributions are unique and valuable.  Depending on the facts of the case, other indicators could include a 


high level of integration in the business operations to which the transactions relate and the shared 


assumption of economically significant risks (or the separate assumption of closely related economically 


significant risks) by the parties to the transactions. It is important to note that the indicators are not 


mutually exclusive and on the contrary may often be found together in a single case. 


14. Where the accurate delineation of the transaction determines that one party to the transaction


performs only simple functions, does not assume economically significant risks in relation to the 


transaction and does not otherwise make any contribution which is unique and valuable(e.g. contract 


manufacturing or contract service activities in relevant circumstances ), a transactional profit split method 


typically would not be appropriate since a share of profits (which may be impacted by the playing out of 


the economically significant risks) would be unlikely to represent an arm’s length outcome for such 


contributions or risk assumption.  A lack of information on closely comparable, uncontrolled transactions 


which would otherwise be used to benchmark an arm’s length return for the  party performing the simple 


functions should not per se lead to a conclusion that the transactional profit split is the most appropriate 


method.  Depending on the facts of the case, an appropriate method using uncontrolled transactions that are 


comparable, but not identical to the controlled transaction is likely to be more reliable than an 


inappropriate use of the transactional profit split method.  See paragraphs 3.38-3.39 for a discussion of 


limitations in available comparables.  See also section C.2.3. 


15. It may also be relevant to consider industry practices.  For instance, if information is available


that independent parties do commonly use profit splitting approaches in similar situations, careful 


consideration should be given to whether the transactional profit split method may be the most appropriate 


method for the controlled transactions.  Such industry practices may be a pointer to the fact that each party 


makes unique and valuable contributions, and/or that the parties are highly inter-dependent upon each 


other.  Conversely, if independent parties engaged in comparable transactions are found to make use of 


other pricing methods, this should also be taken into account in determining the most appropriate transfer 


pricing method. 


C.2.2.1 Unique and valuable contributions by each of the parties to the transactions 


16.  Contributions (for instance functions performed, or assets used or contributed) will be “unique 


and valuable” in cases where (i) they are not comparable to contributions made by uncontrolled parties in 


comparable circumstances, and (ii) their use in business operations represents a key source of actual or 


potential economic benefits. The two factors are often linked: comparables for such contributions are 


seldom found because they are a key source of economic advantage. It may be the case that in these 


situations, the risks associated with the respective unique and valuable contributions cannot be controlled 


by the other party or parties.  This may impact the assumption of risk under the accurate delineation of the 


transaction. For example, the developer and manufacturer of a key component of a product together with 


the developer and manufacturer of another key component that together with the first component, form the 


ready to sell product, may both make unique and valuable contributions in terms of functions and 
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intangibles that represent a key source of economic benefits.  (See also paragraphs 6.50 to 6.58 and 6.133.) 


In practice, neither of them may be able to control the development risk in relation to the product as a 


whole, but instead they together control the development risks and share in the relevant profits resulting 


from their contributions. The principles of this section are illustrated by Examples 1, 2, 3 and 4. 


Transactions involving unique and valuable intangibles 


17. Where each party to the transaction legally owns unique and valuable intangibles that are relevant


to the transaction, it will also be necessary to consider whether, under the accurate delineation of the 


transaction, they each assume the economically significant risks relating to those intangibles, e.g. risks 


related to development, obsolescence, infringement, product liability and exploitation (see paragraphs 6.65 


to 6.68). 


18. As set out in paragraphs 6.148 to 6.149 and 6.152, in some cases, the transactional profit split


method may be the most appropriate method for a transfer of fully developed intangibles (including rights 


in intangibles) where it is not possible to identify reliable comparable uncontrolled transactions. The 


transactional profit split method may also be appropriate for transfers of partially developed intangibles.  


See paragraphs 6.150 to 6.151 and Example 5. Where the intangibles transferred are Hard-to-value 


intangibles, the provisions of section D.4 of Chapter VI should be considered. 


 C.2.2.2 Highly integrated business operations 


19. Although most MNE groups are integrated to some extent, a particularly high degree of


integration in certain business operations is an indicator for the consideration of the transactional profit 


split method.  A high degree of integration means that the way in which one party to the transaction 


performs functions, uses assets and assumes risks is interlinked with, and cannot reliably be evaluated in 


isolation from, the way in which another party to the transaction performs functions, uses assets and 


assumes risks.  In contrast, many instances of integration within an MNE result in situations in which the 


contribution of at least one party to the transaction can in fact be reliably evaluated by reference to 


comparable uncontrolled transactions.  This needs to be borne in mind in considering which transfer 


pricing method is the most appropriate in a particular case.  See Example 6.  


20. In some cases the parties may perform functions jointly, own assets jointly and/or share


assumption of risks to such an extent that it is impossible to evaluate their respective contributions in 


isolation from those of others. As an example, the transactional profit split method can be applied to the 


global trading of financial instruments by associated enterprises.  See in Part III, Section C of the Report 


on the Attribution of Profits to Permanent Establishments,
2
 and Example 7.   


21. Another example may be where the integration between the parties takes the form of a high


degree of inter-dependency.  For example, profit split approaches may be used by independent enterprises 


engaged in long-term arrangements where each party has made a significant contribution (e.g. of an asset) 


whose value depends on the counterparty to the arrangement.  In this kind of case, where each party makes 


such a contribution, and is dependent on the other party, some form of flexible pricing that takes into 


account the risks assumed by each party arising from its dependence on the other party may be observed. 


22. Where the contributions are highly inter-related or inter-dependent upon each other, the


evaluation of the respective contributions of the parties may need to be done holistically. For instance, the 


contribution by each party may be unique and valuable, or may have a greater value when considered in 


2
See the Report on the Attribution of Profits to Permanent Establishments (OECD, 2010). 
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combination with the particular contribution of the other party, even if it may not have such significant 


value on a purely standalone basis.  See paragraph 6.94.   


23. Where business operations are highly integrated, the extent to which the parties share the


assumption of the same economically significant risks or separately assume closely related, economically 


significant risks will be relevant to the determination of the most appropriate method and, if a transactional 


profit split is considered the most appropriate method, how it should be applied.  


24. Where a party contributes to the control of economically significant risk, but that risk is assumed


by the other party to the transaction, this may, in some cases, demonstrate that it is appropriate for the first 


party to share in the potential upside and downside associated with that risk, commensurate with its 


contribution to control, .  See paragraph 1.105.  However, the mere fact that an entity performs control 


functions in relation to a risk will not necessarily lead to the conclusion that the transactional profit split is 


the most appropriate method in the case.   


C.2.2.3 Shared assumption of economically significant risks, separate assumption of closely related risks 


25. A transactional profit split may be found to be the most appropriate method where, according to


the accurately delineated transaction, each party to the controlled transaction shares the assumption of one 


or more of the economically significant risks in relation to that transaction (see paragraph 1.95). 


26. A transactional profit split may also be found to be the most appropriate method where,


according to the accurately delineated transaction, the various economically significant risks in relation to 


the transaction are separately assumed by the parties, but those risks are closely inter-related such that the 


playing out of the risks of each party cannot reliably be isolated.  The relevance of such a factor as an 


indicator for the transactional profit split method will depend in large measure on the extent to which the 


risks concerned are economically significant such that a share of relevant profits would be warranted for 


each party.  The economic significance of the risks should be analysed in relation to the business 


operations of which the transactions are a part, rather than in respect of their importance to the individual 


enterprise.  


27. If each party shares the assumption of economically significant risks or separately assumes inter-


related, economically significant risks and a transactional profit split is considered to be the most 


appropriate method, it is likely that a split of actual profits, rather than anticipated profits, will be 


warranted since those actual profits will reflect the playing out of the risks of each party.  That is, the 


transfer pricing outcome—a sharing of actual profits—should align with the accurate delineation of the 


transaction. See section C.4.1 below on splits of actual and anticipated profits. 


C.2.3 Availability of reliable information 


28. In general, it will tend to be the case that the presence of factors indicating that a transactional


profit split is the most appropriate method will correspond to an absence of factors indicating that an 


alternative transfer pricing method—one which relies entirely on comparables—is the most appropriate 


method, determined in accordance with paragraph 2.2 of these Guidelines.    Put another way, if 


information on reliable comparable uncontrolled transactions is available to price the transaction in its 


entirety, it is less likely that the transactional profit split method will be the most appropriate method.  


However, a lack of comparables alone is insufficient to warrant the use of a transactional profit split.  See 


paragraph 14. 


29. While the transactional profit split method can be applied in cases where there are no


uncontrolled comparables, information from transactions between independent parties may still be relevant 
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to the application of the method, for example to guide the splitting of relevant profits (see section C.3.1.1), 


or where a residual analysis approach is used (see section C.3.1.2).  


C.2.4 Conclusions 


30. This section has described certain characteristics of the transactional profit split method and


provided a number of potential indicators as to when it may be found to be the most appropriate method as 


well as a number of factors which may point in the opposite direction. The guidance in this regard does not 


seek to be comprehensive, nor is it prescriptive. The presence or absence of one or more of the indicators 


described in this section will not necessarily lead to the conclusion that the transactional profit split will (or 


will not) be the most appropriate method in a particular case. Each case needs to be analysed on its own 


facts, and it will be important to consider the relative merits and shortcomings of available transfer pricing 


methods.   


C.3 Guidance for application - in general 


31. These Guidelines do not seek to provide an exhaustive catalogue of ways in which the


transactional profit split method may be applied. Application of the method will depend on the facts and 


circumstances of the case and the information available, but the overriding objective should be to 


approximate as closely as possible the split of profits that would have been realised had the parties been 


independent enterprises. 


32. Under the transactional profit split method, the relevant profits are to be split between the


associated enterprises on an economically valid basis that approximates the division of profits that would 


have been anticipated and reflected in an agreement made at arm’s length. In general, the determination of 


the relevant profits to be split and of the profit splitting factors should: 


 Be consistent with the functional analysis of the controlled transaction under review, and in


particular reflect the assumption of economically significant risks by at least one  of the parties,


and


 Be capable of being measured in a reliable manner.


33. In addition,


 If the transactional profit split method is used to set transfer pricing in controlled transactions (ex


ante approach), it would be reasonable to expect the life-time of the arrangement and the criteria


or profit splitting factors to be agreed in advance of the transaction,


 The person using the transactional profit split method (taxpayer or tax administration) should be


prepared to explain why it is regarded as the most appropriate method in the circumstances of the


case, as well as the way it is implemented, and in particular the criteria or profit splitting factors


used to split the relevant profits, and


 The determination of the relevant profits to be split and of the profit splitting factors should


generally be used consistently over the life-time of the arrangement, including during loss years,


unless the rationale for using differing relevant profits or profit splitting factors over time is


supported by the facts and circumstances and is documented.
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C.3.1 Approaches to splitting profits 


34. There are a number of approaches to the application of the transactional profit split method,


depending on the characteristics of the controlled transactions, and the information available.  As has been 


described above, the method seeks to split the relevant profits from controlled transactions on an 


economically valid basis.  This may be done by considering the relative contributions of each party (a 


“contribution analysis”).  Where the transactional profit split method is the most appropriate method but at 


least one party also makes some simpler, “routine” contributions which are capable of being benchmarked 


by reference to comparable, uncontrolled transactions, a two-stage “residual analysis” may be appropriate.   


C.3.1.1 Contribution analysis 


35. Under a contribution analysis, the relevant profits, which are the total profits from the controlled


transactions under examination, are divided between the associated enterprises in order to arrive at a 


reasonable approximation of the division that independent enterprises would have achieved from engaging 


in comparable transactions. This division can be supported by comparables data where available. In the 


absence thereof, it should be based on the relative value of the contributions by each of the associated 


enterprises participating in the controlled transactions, determined using information internal to the MNE 


group (see section C.5.2). In cases where the relative value of the contributions can be measured directly, it 


may not be necessary to estimate the actual market value of each party’s contributions.  


36. It can be difficult to determine the relative value of the contribution that each of the associated


enterprises makes to the controlled transactions, and the approach will depend on the facts and 


circumstances of each case. The determination might be made by comparing the nature and degree of each 


party’s contribution of differing types (for example, provision of services, development expenses incurred, 


assets used or contributed, capital invested) and assigning a percentage based upon the relative comparison 


and external market data. See section C.5 for a discussion of how to split the relevant profits and Example 


8 in the annex to this guidance. 


C.3.1.2 Residual analysis 


37. A residual analysis is appropriate where the contributions of the parties can be separated into two


categories and analysed in two stages. Where the contributions of the parties are such that some can be 


reliably valued by reference to a one-sided method and benchmarked using comparables (e.g. because the 


risks assumed in relation to these contributions are not shared, the integration in relation to these 


transactions is low, and the contributions are not unique and valuable), while others cannot, the application 


of a residual analysis may be appropriate. A residual analysis divides the relevant profits from the 


controlled transactions under examination into two categories. In the first category are profits attributable 


to contributions which can be reliably benchmarked: typically simpler, “routine” contributions for which 


reliable comparables can be found. Ordinarily this initial remuneration would be determined by applying 


one of the traditional transaction methods or a transactional net margin method to identify the remuneration 


of comparable transactions between independent enterprises. Thus, it would generally not account for the 


return that would be generated by a second category of contributions which may be unique and valuable 


and/or are attributable to a high level of integration or the shared assumption of economically significant 


risks.   Typically, the allocation of the residual profit among the parties will be based on the relative value 


of the second category of contributions of the parties in the same way as in the application of the 


contribution analysis outlined above and in accordance with the guidance as described in section C.3.1.1.  
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38. An example illustrating the application of a residual analysis under a transactional profit split


method can be found at Annex II to Chapter II.
3
 


C.4 Guidance for application - Determining the profits to be split 


39. The relevant profits to be split under the transactional profit split method are the profits of the


associated enterprises relating to the controlled transactions in which the associated enterprises are 


engaged. It is essential to identify the level of aggregation, see paragraphs 3.9-3.12. The relevant profits to 


be split should only be those arising in relation to the controlled transaction or transactions under review. 


In determining those profits, it is therefore essential to first identify and accurately delineate the 


transactions to be covered by the transactional profit split method, and from this identify the relevant 


income and expense amounts for each party in relation to those transactions.  See section C.4.2, below.  


40. Where the relevant profits to be split are comprised of profits of two or more associated


enterprises, the relevant financial data of the parties to the transaction to which a transactional profit split is 


applied need to be put on a common basis as to accounting practice and currency, and then combined. 


Because accounting standards can have significant effects on the determination of the profits to be split, 


accounting standards should, in cases where the taxpayer chooses to use the transactional profit split 


method, be selected in advance of applying the method and applied consistently over the lifetime of the 


arrangement. Differences in accounting standards may affect the timing of revenue recognition as well as 


the treatment of expenses in arriving at profits. Material differences between the accounting standards used 


by the parties should be identified and aligned.  


41. Financial accounting may provide the starting point for determining the profit to be split in the


absence of harmonised tax accounting standards. The use of other financial data (e.g. cost accounting) 


should be permitted where such accounts exist, are reliable, auditable and sufficiently transactional. In this 


context, product-line income statements or divisional accounts may prove to be the most useful accounting 


records.  


42. However, except in circumstances where the total activities of each of the parties are the subject


of the profit split, the financial data will need to be segregated and allocations made in accordance with the 


accurately delineated transaction(s) so that the profits relating to the combined contributions made by the 


parties are identified. For example, a product supplier in a profit split with an associated enterprise engaged 


in European marketing and distribution would need to identify the profits arising from its production of 


goods for the European market, and exclude the profits arising from the production of goods for other 


markets. The exercise may be relatively simple if the same goods are supplied to all markets, but will be 


more complex if different goods with different production costs or with different embedded technology, for 


example, are supplied to different markets. Similarly, if the associated enterprise engaged in European 


marketing and distribution buys products from other sources, it will need to segregate its financial data in a 


way that reflects the revenues, costs, and profits relating to the goods purchased from the associated 


product supplier in the profit split. Experience suggests that this initial stage in performing a profit split can 


in some circumstances be extremely complex, and the method of identifying the profits relevant to the 


transaction and any assumptions made in doing so need to be documented. 


C.4.1 Transactional profit splits of actual or anticipated profits 


43. The determination of the profits to be split, including whether those profits are actual profits or


anticipated profits, should be aligned with the accurately delineated transaction.  


3
 The text of Annex II to Chapter II may need to be modified to ensure consistency with the revised guidance. 
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44. Where the transactional profit split method is found to be the most appropriate, the splitting of


actual profits, i.e. profits which have been affected by the playing out of economically significant risks, 


would therefore only be appropriate where the accurate delineation of the transaction shows that the parties 


either share the assumption of the same economically significant risks associated with the business 


opportunity or separately assume closely related, economically significant risks associated with the 


business opportunity and consequently should share in the resulting profits or losses. These kinds of risk 


assumption may occur in scenarios where the business operations are highly integrated and/or each party 


makes unique and valuable contributions.  


45. Alternatively, if the transactional profit split is found to be the most appropriate method (e.g.


because each party to the transaction makes unique and valuable contributions) but one of the parties does 


not share in the assumption of the economically significant risks which might play out after entering into 


the transaction, a split of anticipated profits would be more appropriate.  Example 9 illustrates the 


principles of this section.     


46. In any application of a transactional profit split, care should be exercised to ensure that the


method is applied on the basis of information known or reasonably foreseeable by the associated 


enterprises at the time the transactions were entered into, in order to avoid the use of hindsight. See 


paragraphs 2.12 and 3.74. That is, irrespective of whether a transactional profit split of anticipated or actual 


profits is used, unless there are major unforeseen developments which would have resulted in a 


renegotiation of the agreement had it occurred between independent parties, the basis upon which those 


profits are to be split between the associated enterprises, including the profit splitting factors, the way in 


which relevant profits are calculated, and any adjustments or contingencies, must generally be determined 


on the basis of information known or reasonably foreseeable by the parties at the time the transactions were 


entered into.  Additionally, it should be remembered that the starting point in the delineation of any 


transaction will generally be the written contracts which may reflect the intention of the parties at the time 


the contract was concluded. See paragraph 1.42. 


C.4.2 Different measures of profits 


47. Generally, the relevant profits to be split under the transactional profit split method are operating


profits. Applying the transactional profit split method in this manner ensures that both income and 


expenses of the MNE are attributed to the relevant associated enterprise on a consistent basis. However, in 


some cases it may be appropriate to split a different measure of profits such as gross profits, and then 


deduct the expenses incurred by or attributable to each relevant enterprise (and excluding expenses already 


taken into account). In such cases, care must be taken to ensure that the expenses incurred by or 


attributable to each enterprise are consistent with the accurate delineation of the transaction, particularly 


the activities and risks undertaken by each party, and that the allocation of profits is likewise consistent 


with the contributions of the parties.  


48. That is, the measure of profits to be split will depend on the accurate delineation of the


transaction. For instance, if the accurate delineation of the transaction reflects that the parties share the 


assumption of not only market risk, which affects the volume of sales and prices charged, but also risks 


associated with producing or otherwise acquiring goods and services, which affect the level of gross profit, 


it would be most appropriate to use gross profits as the basis of the split. In such a scenario, the parties may 


have integrated or joint functions and assets relating to the production or acquisition of goods and services. 


If the accurate delineation of the transaction reflects that the parties share the assumption of, in addition to 


market and production risks, a further range of risks that affect the level of operating expenses that may 


include investment in intangibles, it would be most appropriate to use operating profits as the basis of the 


split.  In this scenario, the parties may have integrated or joint functions relating to the entire value chain.  
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49. For example, two associated enterprises, each with its own manufacturing specialisation and


unique and valuable intangibles, agree to contribute the intangibles to produce innovative, complex 


products. The accurate delineation of the transaction reflects that the enterprises in this example share the 


assumption of risks associated with the success or otherwise of the products in the marketplace. However, 


they do not share the assumption of risks associated with their selling and other expenses, which are 


largely unintegrated. Using a profit split based on combined operating profits after all expenses of both 


parties would have the potential result of sharing the consequences of risks that are assumed by only one of 


the parties. In such cases, a splitting of gross profits may be more appropriate and reliable since this level 


of profits captures the outcomes of market and production activities that the parties share together with the 


assumption of associated risks. Similarly, in the case of associated enterprises that engage in highly 


integrated worldwide trading operations, if the accurate delineation of the actual transaction determines 


that the shared assumption of risks and level of integration does not extend to operating costs, it may be 


appropriate to split the gross profits from each trading activity, and then deduct from the resulting share of 


the overall gross profits allocated to each enterprise its own operating expenses incurred. 


50. An example illustrating different measures of profits when applying the transactional profit split


method can be found in Annex III to Chapter II.
4
 


C.5 Splitting the profits 


51. Profits should be split on an economically valid basis that reflects the relative contributions of the


parties to the transaction and thus approximates the division of profits that would have obtained at arm’s 


length.  The relevance of comparable uncontrolled transactions or internal data (see section C.5.2) and the 


criteria used to achieve an arm’s length division of the profits depend on the facts and circumstances of the 


case. It is therefore not desirable to establish a prescriptive list of criteria or allocation keys. See paragraphs 


32-34 for general guidance on the consistency of the determination of the splitting factors. In addition, the 


criteria or splitting factors used to split the profit should: 


 Be independent of transfer pricing policy formulation, i.e. they should be based on objective data


(e.g. sales to independent parties), not on data relating to the remuneration of controlled


transactions (e.g. sales to associated enterprises),


 Be verifiable, and


 Be supported by comparables data, internal data, or both.


52.  One possible approach is to split the relevant profits based on the division of profits that actually 


is observed in comparable uncontrolled transactions. Examples of possible sources of information on 


uncontrolled transactions that might usefully assist the determination of criteria to split the profits, 


depending on the facts and circumstances of the case, include joint-venture arrangements between 


independent parties under which profits are shared, such as development projects in the oil and gas 


industry; pharmaceutical collaborations, co-marketing or co-promotion agreements; arrangements between 


independent music record labels and music artists; uncontrolled arrangements in the financial services 


sector; etc. 


53. However, it can be difficult to find reliable comparables data that can be used in this manner.


Nevertheless, external market data can be relevant in the profit split analysis to assess the value of 


contributions that each associated enterprise makes to the transactions. In effect, the assumption is that 


independent parties would have split relevant profits in proportion to the value of their respective 


4
 The text of Annex III to Chapter II may need to be modified to ensure consistency with the revised guidance. 
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contributions to the generation of profit in the transaction. Thus, where there is no more direct evidence of 


how independent parties in comparable circumstances would have split the profit in comparable 


transactions, the allocation of profits may be based on the relative contributions of the parties, as measured 


by their functions,  assets used and risks assumed. 


C.5.1 Profit splitting factors 


54. As noted above, arm’s length parties can be assumed to split profits on the basis of their relative


contributions to the creation of those profits. The division of the relevant profits under the transactional 


profit split method is generally achieved using one or more profit splitting factors.  The determination of 


appropriate profit splitting factor(s) should, therefore, reflect the key contributions to value in relation to 


the transaction. The functional analysis and an analysis of the context in which the transactions take place 


(e.g. the industry and environment) may be helpful in the process of determining the relevant factors to use 


in splitting profits, including determining the weighting of applicable profit splitting factors, in cases where 


more than one factor is used. 


55. Depending on the facts and circumstances of the case, the factor can be a figure (e.g. a 30%-70%


split based on evidence of a similar split achieved between independent parties in comparable 


transactions), or a variable (e.g. relative value of participant’s marketing contributions or other possible 


factors as discussed below). Where more than one profit splitting factor is used, it will also be necessary to 


weight the factors used to determine the relative contribution that each factor represents to the earning of 


the relevant profits.  


56. In practice, profit splitting factors based on assets or capital (operating assets, fixed assets (e.g.


production assets, retail assets, IT assets), intangibles, capital employed), or costs (relative spending and/or 


investment in key areas such as research and development, engineering, marketing) are often used where 


these capture the relative contributions of the parties to the profits being split.  Note that while costs may 


be a poor measure of the value of intangibles contributed (see paragraph 6.142), the relative costs incurred 


by parties may provide a reasonable proxy for the relative value of those contributions where such 


contributions are similar in nature (see paragraphs 8.27-8.28). 


57. Other profit splitting factors that may be appropriate in the circumstances of the case are


incremental sales, or employee compensation (relating to the individuals involved in the key functions that 


generate value to the transaction, for example in relation to the global trading of financial instruments), or 


time spent by a certain group of employees if there is a strong correlation between the time spent and the 


creation of value represented by the relevant profits.  


58. In addition to the Local File, which should contain a detailed functional analysis of the taxpayer


and its relevant associated enterprises, the MNE group’s Master File might be a useful source of 


information relevant to the determination of appropriate profit splitting factors.  As is set out in Annex 1 to 


Chapter V, the Master File should include information on the important drivers of business profit, the 


principal contributions to value creation by entities within the group, and key group intangibles. However, 


it should be borne in mind that the Master File is intended only to provide a high-level overview of an 


MNE group, and not granular or detailed information as to all of the group’s transactions.  


C.5.2 Reliance on data from the taxpayer’s own operations (internal data) 


59. Where comparable uncontrolled transactions of sufficient reliability are lacking to support the


division of the relevant profits, consideration should be given to internal data, which may provide a reliable 


means of establishing or testing the arm’s length nature of the division of profits. The types of such internal 


data that are relevant will depend on the facts and circumstances of the case and should satisfy the 
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conditions outlined in this section and in particular at paragraphs 32-33 and 41. They will frequently be 


extracted from the taxpayers’ cost accounting or financial accounting.  


60. For instance, where an asset-based profit splitting factor is used, it may be based on data


extracted from the balance sheets of the parties to the transaction. It will often be the case that not all the 


assets of the taxpayers relate to the transaction at hand and that accordingly some analytical work is needed 


for the taxpayer to draw up a “transactional” balance sheet that will be used for the application of the 


transactional profit split method. In addition, certain assets, such as self-developed intangibles, may not be 


reflected on the balance sheet at all, and accordingly must be separately evaluated. In this regard, valuation 


techniques, such as those based on the discounted value of projected future income streams or cash flows 


derived from the exploitation of the intangible may be useful.  See Section D.2.6.3 of Chapter VI of these 


guidelines. 


61. Similarly, where cost-based profit splitting factors are used that are based on data extracted from


the taxpayers’ profit and loss accounts, it may be necessary to draw up transactional accounts that identify 


those expenses that are related to the controlled transaction at hand and those that should be excluded from 


the determination of the profit splitting factor. The type of expenditure that is taken into account (e.g. 


salaries, depreciation, etc.) as well as the criteria used to determine whether a given expense is related to 


the transaction at hand or is rather related to other transactions of the taxpayer (e.g. to other lines of 


products not subject to this profit split determination) should be applied consistently to all the parties to the 


transaction. See also paragraph 2.104 for a discussion of valuation of assets in the context of the 


transactional net margin method where the net profit is weighted to assets, which is also relevant to the 


valuation of assets in the context of a transactional profit split where an asset-based profit splitting factor is 


used. 


62. Internal data may also be helpful where the profit splitting factor is based on a cost accounting


system, e.g. employee costs related to some aspects of the transaction, or time spent by a certain group of 


employees on certain tasks, etc.  


63. Internal data are essential to assess the values of the respective contributions of the parties to the


controlled transaction. The determination of such values should rely on a functional analysis that takes into 


account all the economically significant functions, assets and risks contributed by the parties to the 


controlled transaction. In those cases where the profit is split on the basis of an evaluation of the relative 


importance of the functions, assets and risks to the value added to the controlled transaction, such 


evaluation should be supported by reliable objective data in order to limit arbitrariness. Particular attention 


should be given to the identification of the relevant contributions of unique and valuable intangibles and 


the assumption of significant risks and the importance, relevance and measurement of the factors which 


gave rise to these. 


C.5.3 Examples of profit splitting factors 


Asset-based factors 


64. Asset-based or capital-based profit splitting factors can be used where there is a strong


correlation between tangible assets or intangibles, or capital employed and creation of value in the context 


of the controlled transaction. In order for a profit splitting factor to be meaningful, it should be applied 


consistently to all the parties to the transaction. See paragraph 2.104 for a discussion of comparability 


issues in relation to asset valuation in the context of the transactional net margin method, which is also 


valid in the context of the transactional profit split method.  
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65. Where one or more of the parties to a transaction for which the transactional profit split method is


found to be the most appropriate makes a contribution in the form of intangibles, difficult issues can arise 


in relation both to their identification and to their valuation. Guidance on the identification and valuation of 


intangibles is found at Chapter VI of these Guidelines. See also the examples in the Annex to Chapter VI 


“Examples to illustrate the guidance on intangibles.”   


Cost-based profit splitting factors 


66. A profit splitting factor based on expenses may be appropriate where it is possible to identify a


strong correlation between relative expenses incurred and relative value contributed. For example, 


marketing expenses may be an appropriate factor for distributors-marketers if advertising generates unique 


and valuable marketing intangibles, e.g. in consumer goods where the value of marketing intangibles is 


affected by advertising. Research and development expenses may be suitable for manufacturers if they 


relate to the development of unique and valuable intangibles such as patents. However, if, for instance, 


each party contributes different valuable intangibles, then it is not appropriate to use a cost-based factor 


unless cost is a reliable measure of the relative value of those intangibles or costs can be risk-weighted to 


achieve a reliable measure of relative value. Even where each party contributes the same kind of 


intangibles, risk-weighting will be an appropriate consideration. For example, where the risk of failure at 


an early stage of development is several times higher than the risk of failure at a later stage or in the 


development of incremental improvements to an already proven concept, then the costs incurred in that 


early stage will have a higher risk weighting than the costs incurred at a later stage or on incremental 


improvements. Employee remuneration may be relevant in situations where functions relating to the skills 


and experience of staff are the primary factor in generating the relevant profits.  


67. In identifying and applying appropriate cost-based profit splitting factors a number of issues may


need to be considered. One is that there may be differences between the parties in the timing of 


expenditure. For example, research and development costs that are relevant to the value of a party's 


contributions may have been incurred several years in the past, whereas the expenditure for another party 


may be current. As a result, it may be necessary to bring historic costs to current values (as discussed 


further below) in addition to the risk weighting described in paragraph 66. The relevant costs may be part 


of a larger cost pool that needs to be analysed and allocated to the contributions made to the profit split 


transaction. For example, marketing costs may be incurred and recorded across several product lines, 


whereas only one product line is the subject of the profit split transaction. Where location savings retained 


by member(s) of the MNE group are a significant contributor to profits, and such costs are included in the 


profits to be split, then the manner in which independent parties would allocate retained location savings 


would need to be reflected in the profit split, taking into account the guidance in section D.6 of Chapter I. 


Cost-based profit splitting factors can be very sensitive to differences and changes in accounting 


classification of costs. It is therefore necessary to clearly identify in advance what costs will be taken into 


account in the determination of the factor and to determine the factor consistently among the parties. 


68. In some cases, a significant issue for the reliability of cost-based splitting factors is the


determination of the relevant period of time from which the elements of determination of the profit 


splitting factor(s) (e.g. assets, costs, or others) should be taken into account. A difficulty arises because 


there can be a time lag between the time when expenses are incurred and the time when value is created, 


and it is sometimes difficult to decide which period’s expenses should be used. For example, in the case of 


a cost-based factor, using the expenditure on a single-year basis may be suitable for some cases, while in 


some other cases it may be more suitable to use accumulated expenditure (net of depreciation or 


amortisation, where appropriate in the circumstances) incurred in the previous as well as the current years. 


Depending on the facts and circumstances of the case, this determination may have a significant effect on 


the allocation of profits amongst the parties. As noted at section C.5.1 above, the selection of the profit 


splitting factor should be appropriate to the particular circumstances of the case and provide a reliable 
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approximation of the division of profits that would have been agreed between independent parties. The 


principles of this section are illustrated by Example 10 in the annex to this guidance. 
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Annex I – Examples to illustrate the guidance on the transactional profit split method 


All examples used herein are for illustrative purposes only and are necessarily presented with limited facts. The 
examples do not have applicability beyond the purpose of seeking comments on the approaches they serve to 
illustrate and should not be used by taxpayers or tax administrations to interpret superficially similar cases. 


Example 1 


69. Company A is the parent company of an MNE group in the pharmaceutical sector. Company A


owns a patent for a new pharmaceutical formulation. Company A designed the clinical trials and 


performed the research and development functions during the early stages of the development of the 


product–, leading to the granting of the patent. Company A also has the trade name of the new compound 


registered. 


70. Company A enters into a contract with Company S, a subsidiary of Company A, according to


which Company A licenses the patent rights relating to the potential pharmaceutical product to Company 


S. In accordance with the contract, Company S conducts the subsequent development of the product, 


performing important development and enhancement functions and obtains the authorisation from the 


relevant regulatory body. The development of the product is successful and it is sold in various markets 


around the world.   


71. Under these circumstances, the transactional profit split method is likely to be the most


appropriate method for determining the profits of Company A and Company S from the sale of the 


patented product provided that the functional analysis indicates that Company A and Company S 


performed important functions that were unique and valuable in the creation of those profits. 


Example 2 


72. A Co, a member of T Group, is a company incorporated in Country A whose principal activity is


the growing and processing of tea. A Co identifies, acquires and cultivates land with extremely good soil 


for growing tea. A Co has developed extensive know-how in respect of tea-growing, including maximising 


the desirable qualities of the tea it grows through its cultivation methods. The properties of the soil together 


with the cultivation methods give A Co’s tea a highly sought after flavour. 


73. A Co processes tea by undertaking the following activities: sorting leaf, grading, full or partial


fermenting, blending and packaging for export as per customer order specifications. Blending entails using 


extensive proprietary know-how to mix the various teas in order to get blends with the unique tastes 


appreciated by customers of T Group. Tea produced by A Co has won international acclaim for its unique 


taste and aroma. 


74. A Co sells its tea to B Co, its parent company located in Country B. B Co then repackages and


brands the teas for sale in the target markets.  


75. B Co owns the tradename and trademark which are both unique and valuable, however, the


branding features the origin of the tea and the unique blend developed by A Co. B Co has carried out 


extensive advertising campaigns through electronic media, internet, trade fairs and publications in industry 


magazines resulting in the product range becoming market leader in a number of geographic markets. Tea 


sold by T Group commands a premium price. 
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76. The accurate delineation of the transaction in this particular case determines that both A Co and


B Co are making a unique and valuable contribution and the most appropriate transfer pricing method is 


likely to be the transactional profit split method. 


Example 3 


77. Company A and Company B are members of an MNE group that sells electronic appliances. For


the launch of a new line of products, Company A will be responsible for its design, development and 


manufacturing whereas Company B will undertake the marketing functions and the global distribution of 


the goods.  


78. In particular, Company A performs the research and development functions and decides on the


lines of research and the timelines. For the manufacturing of the new line of products, Company A decides 


on the levels of production and performs the quality controls. In doing so, Company A uses its valuable 


know-how and expertise regarding the manufacturing of electronic appliances. 


79. Once the products are manufactured, they are sold to Company B, which will develop and


execute cutting-edge global marketing activities relating to the new line of products. In particular, 


Company B will be responsible for designing the marketing strategy, deciding on the level of marketing 


expenditure in each country where the products will be released, and validating the impact of the marketing 


campaigns on a monthly basis. The marketing activities performed by Company B result in a valuable 


trademark and associated goodwill by which the new line of products is favourably differentiated from 


competitors’ alternatives in the market.  


80. Company B is also responsible for the global distribution of the products. The distribution


activities performed by Company B are a key source of economic advantage over competitors. In 


particular, Company B has developed a sophisticated algorithm to get feedback from customers on the 


performance of their products. This information is highly valuable in accurately forecasting demand and 


managing inventory and distribution logistics so that customers are assured of receiving their orders within 


48 hours. 


81. The functional analysis concludes that the economically significant risks in relation to the


transaction relate to the design, development, manufacturing, marketing and distribution of the products.  


In accordance with the risk analysis framework described in Section D.1.2.1 of Chapter I of these 


Guidelines, it is determined that Company A assumes the risks relating to the design, development and 


manufacturing of the product and that Company B assumes the risks relating to the marketing and 


distribution.  


82. While Company A and Company B each assume separate economically significant risks, the


delineation of the actual transaction determines that those risks are closely inter-related and inter-


dependent upon each other. The performance of each of the parties and the outcomes of each of their 


respective risks have a very significant influence on the other and the contributions of Company A and 


Company B are unique and valuable. Under these circumstances, the transactional profit split method is 


likely to be the most appropriate method for determining the profits of Company A and Company B from 


the sales of the products as both parties to the transaction assume closely related risks that are 


economically significant for their business operations. 


Example 4 


83. The facts in this example are the same as in the previous one, except that the marketing activities


performed by Company B are more limited and do not significantly enhance the goodwill or reputation 


associated with the trademark and its distribution activities are not a particular source of competitive 
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advantage in its industry. In particular, the potential success of the new line of products is largely 


dependent on its technical specifications, its design, and the price at which the products are sold to final 


customers. 


84. As in the previous scenario, the functional analysis concludes that Company A assumes the risks


associated with the design, development and manufacturing of the product and Company B assumes the 


risks relating to marketing and distribution.  


85. Marketing and distribution risks assumed by Company B may impact on the ultimate profitability


of Company A. However, the functional analysis determines that the risks assumed by Company B are not 


economically significant for the business operations. Under these circumstances, the transactional profit 


split method may not be the most appropriate method as it is likely that the appropriate return to Company 


B can be determined using a one-sided method. 


Example 5 


86. WebCo is a member of an MNE group that develops IT solutions for business customers.


Recently, WebCo has designed the architecture of a web crawler to collect pricing data from internet sites. 


WebCo has written the code of the program so it is able to systematically scan web pages in a more 


efficient and faster way than any other similar search engines available in the market.  


87. At this stage, WebCo transfers the program to ScaleCo, a company in the same MNE group.


ScaleCo will be responsible for scaling-up the web crawler and for deciding the crawling strategy. Without 


these contributions, the system would not be able to meet potential customers’ needs.  


88. Under these circumstances, the transactional profit split method is likely to be the most


appropriate method for determining the profits of WebCo and ScaleCo from the sale of the system to 


customers provided that the accurate delineation of the transaction indicates that WebCo’s and ScaleCo’s 


contributions are unique and valuable to the creation of those profits. 


Example 6 


89.  Company A is the parent company of M Group, an MNE group engaged in the manufacturing 


and distribution of electronic devices. Company A owns the trademark under which the products will be 


sold and has the exclusive right to sell the devices in all territories. 


90. Company A decides to subcontract the manufacturing of the electronic devices to Company B, a


member of M Group. Under the terms of the contract, Company B will follow the directions of Company 


A to produce the devices. Company B will source and supply the materials necessary to produce the 


different parts of the final products.  One key component in the manufacturing process is sourced from 


Company A.  Company B sells the finished goods to Company A, which in turn will market and distribute 


the product to arm’s length customers. 


91. To perform the manufacturing activities, Company B has invested in machinery and tooling that


is specifically adapted to the production of the electronic devices sold by M Group. Company B has no 


other customer than Company A so the entire production is acquired by Company A. 


92. The accurately delineated transaction shows that Company B does not make any unique and


valuable contributions in relation to the controlled transactions and the business of M Group.  Furthermore, 


the risks assumed by Company B are not economically significant for the business operations of the group. 


While the operations of Company B are integrated to some degree with those of Company A and are 


dependent upon Company A, a reliable return for the contributions of Company B can be benchmarked by 
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reference to comparable uncontrolled transactions and the application of a one-sided transfer pricing 


method or methods. Under these circumstances, the transactional profit split method is unlikely to be the 


most appropriate method. 


Example 7 


93.  ASSET Co is the parent company of an MNE group that provides asset management services to 


unrelated parties. It has two subsidiaries, Company A in Country A and Company B, located in Country B. 


94. FUND Co is an independent asset management company that offers collective investment


vehicles to retail investors in Country A and Country B. The investment vehicles commercialised by 


FUND Co are mirror funds that contain equity holdings from both Country A and Country B. 


95. FUND Co hires ASSET Co to provide portfolio management services for the funds. FUND Co


pays ASSET Co a fee based on the combined assets under management of the funds sold to retail investors 


in Country A and Country B. 


96. Company A employs portfolio managers who specialise in Country A equity and Company B


employs portfolio managers who specialise in Country B equity. 


97. ASSET Co has an investment management committee that decides on the funds’ investment


management. This committee meets regularly and is composed of equal numbers of portfolio managers 


from Company A and Company B that determines the composition of the funds.  The composition of the 


funds between equities of countries A and B will vary according to the decisions of the committee. 


98. The accurately delineated transaction shows that Company A and Company B share the


assumption of risks related to the performance of the funds and perform the portfolio management services 


in a highly integrated fashion. 


99. Under these circumstances, the transactional profit split method is found to be the most


appropriate method for determining the profits of Company A and Company B as their operations are 


highly integrated and interdependent. 


100.  While Company A and Company B provide valuable services, an active arm’s length market for 


portfolio management services indicates that these services are not unique.  Comparables for such portfolio 


management services (i.e. the services performed by Company A and B together) are available, but these 


provide no information on how to split those profits between Company A and Company B.   


Example 8 


101. Company A, Company B and Company C, members of the same MNE group, jointly agree to 


share the “greenfield” development of a new product. Each associated enterprise will be responsible for 


developing and manufacturing one of the three key components of the product. The accurately delineated 


transaction shows that the parties are sharing the assumption of the same economically significant risk, i.e., 


the development risk. 


102. In this case, assume that the transactional profit split is determined to be the most appropriate 


method for determining the profits of the three companies from the sale of the product. The functional 


analysis concludes that the relative contributions of the parties may be measured by reference to the 


expenses incurred by each company in the development of the components as there is a direct correlation 


between these expenses and the performance of each company. Accordingly, the combination of profits 


(losses) can be split based on the development costs incurred by each of the parties. 
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Example 9 


103. Company A, resident in Country A, is the parent company of Retail Group, a MNE group 


engaged in the retail fashion industry. Over the years, Company A has developed know-how and has 


enhanced the value of the trademark and associated goodwill of its business through intensive marketing 


activities.  In this case, the intangibles developed and owned by Company A do not qualify as Hard-to-


value intangibles. 


104. To expand the business into a new market, Company A enters into an agreement with Company 


B, a member of Retail Group resident in Country B. Under this agreement, Company A grants to Company 


B the rights to utilise the know-how and to use the trademarks for the purpose of fashion retailing in 


Country B. Company B will distribute the products and introduce the trademark in the new market by 


performing innovative marketing activities. The contributions of both companies are determined to be 


unique and valuable to the Retail Group’s business in Country B. 


105. In the scenarios presented below, the transactional profit split is determined to be the most 


appropriate method for determining the profits of Company A and Company B from the sale of the 


products on the basis that both parties of the transaction are making unique and valuable contributions. 


Scenario 1 


106. The accurately delineated transaction shows that Company A does not share in the assumption of 


any of the economically significant risks associated with the marketing and exploitation activities of 


Company B related to the licensed intangibles.  


107. Under these circumstances, the application of the transactional profit split should be based on the 


profits anticipated to be generated by Company B from commercialising the products over an appropriate 


period (e.g. using a discounted cash flow valuation technique as described in Chapter VI, Sections D.2.6.3 


to D.2.6.5 of these Guidelines).   


108. The relative value of the contributions made by Company A and Company B will be used to 


determine a split of the anticipated profits of Company B resulting from the combined contributions of the 


enterprises. The payment for the transaction may take a variety of forms, including a lump sum payment to 


Company A or a sales-based royalty.   


Scenario 2 


109. In this scenario the accurately delineated transaction shows that: 


 Company A and Company B agree to a split of the actual profits from the sale of the products by


Company B


 Company A and Company B will jointly perform the marketing and distribution activities related


to the trademarked products and


 Both Company A and Company B assume risks associated with the success or otherwise of the


marketing and commercialisation of the products by Company B


110. Under these circumstances, the transactional profit split method applies on the actual profits 


achieved from the sales of the products and the relative value of the contributions made by Company A 


and Company B will be used to determine the split of those profits. 
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Example 10 


111. Company A, resident in Country A, and Company B, resident in Country B, are members of an 


MNE group in the automotive industry. Both companies undertake the manufacturing of vehicles and their 


activities in this regard are highly integrated. Additionally, Company A and Company B are responsible for 


the distribution of the vehicles to final customers in Country A and in Country B, respectively. 


112. Company A and Company B enter into an agreement to buy and sell pieces, moulds and different 


components to manufacture the different models of vehicles. These transactions may also relate to semi-


finished products to effectively meet customers’ demands in a timely fashion. As a result of their broad 


experience in the sector, Company A and Company B have each developed valuable and unique know-how 


in their respective manufacturing processes. 


113. The functional analysis shows that Company A and Company B are engaged in a complex web of 


intragroup transactions where the performance of each company heavily depends on the capacity of the 


other to provide the different components. Under these circumstances, the transactional profit split method 


is likely to be the most appropriate method for determining the profits of each company from the sale of 


the vehicles as the manufacturing risks assumed by Company A and Company B are highly interdependent 


and both companies make unique and valuable contributions to the manufacturing process. 


114. In the absence of comparable uncontrolled transactions or direct evidence of how independent 


parties would have split the profits in comparable circumstances, the allocation of profits can be based on 


the relative unique and valuable contributions of Company A and Company B. In particular, an asset-based 


splitting factor may be appropriate, provided that the  functional analysis concludes that there is a strong 


correlation between the assets of Company A and Company B and the creation of value in the context of 


their controlled transactions. 
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BUNDESFINANZHOF Urteil vom 17.5.2017, V R 54/16


ECLI:DE:BFH:2017:U.170517.VR54.16.0


Anforderungen an die Belegvorlage im Vergütungsverfahren


Leitsätze


Auch die Kopie einer Rechnungskopie ist eine Kopie der Rechnung i.S. von § 61 Abs. 2 Satz 3 UStDV a.F.


Tenor


Die Revision des Beklagten gegen das Urteil des Finanzgerichts Köln vom 20. Januar 2016  2 K 2807/12 wird als 
unbegründet zurückgewiesen.
Die Kosten des Revisionsverfahrens hat der Beklagte zu tragen.


Tatbestand


I. 


1 Am 27. September 2011 stellte die Klägerin und Revisionsbeklagte (Klägerin) einen Antrag auf Vergütung von 
Vorsteuerbeträgen für den Zeitraum Januar bis Dezember 2010 in Höhe von 16.694,56 EUR. Dem Antrag 
waren auf elektronischem Wege unter anderem Rechnungsdokumente der Firma A beigefügt, welche den 
Aufdruck "COPY 1" trugen. Dabei handelte es sich um die Positionen 34 bis 40 und 42 bis 49 der Anlage zum 
Vergütungsantrag. Hieraus ergab sich ein Vorsteuerabzug von 9.300,33 EUR.


2 Am 29. Juni 2012 erteilte der Beklagte und Revisionskläger (das Bundeszentralamt für Steuern --BZSt--) einen 
Vergütungsbescheid, nach dem Vorsteuerbeträge in Höhe von 6.699,74 EUR zu vergüten waren. Im Übrigen 
lehnte das BZSt den Antrag ab, da insoweit keine eingescannten Originalrechnungen vorgelegt worden seien. 
Hiergegen legte die Klägerin Einspruch ein und fügte diesem eingescannte Originalrechnungen bei. Im 
Einspruchsverfahren erließ das BZSt einen Änderungsbescheid, mit dem ein Zusatzbetrag von 409,44 EUR 
vergütet wurde. Im Übrigen wurde der Einspruch als unbegründet zurückgewiesen.


3 Demgegenüber hatte die Klage zum Finanzgericht (FG) Erfolg. Nach dem in Entscheidungen der 
Finanzgerichte (EFG) 2016, 419 veröffentlichten Urteil des FG hat die Klägerin die Anforderungen erfüllt, die 
sich aus § 61 Abs. 2 Satz 3 der Umsatzsteuer-Durchführungsverordnung in seiner im Streitjahr geltenden 
Fassung (UStDV) auf der Grundlage der Ermächtigung in § 18 Abs. 9 des Umsatzsteuergesetzes (UStG) 
ergeben. Unter Berücksichtigung von Art. 10 der Richtlinie 2008/9/EG zur Erstattung der Mehrwertsteuer an 
nicht im Mitgliedstaat der Erstattung, sondern in einem anderen Mitgliedstaat ansässige Steuerpflichtige 
(Richtlinie 2008/9/EG) sei mit dem Vergütungsantrag auf elektronischem Weg eine Kopie der Rechnung 
einzureichen. Dabei müsse nicht das Original der Rechnung unmittelbarer Ausgangspunkt der elektronischen 
Übersendung sein. Eine einschränkende Auslegung, nach der nicht auch eine Kopie der Rechnung 
elektronisch übersandt werden könne, sei nicht möglich.


4 Hiergegen wendet sich das BZSt mit seiner Revision. Die Klägerin habe innerhalb der Antragsfrist lediglich die 
elektronische Kopie einer Kopie des Rechnungsoriginals eingereicht. Dies genüge nicht zur Fristwahrung, da 
§ 61 Abs. 2 Satz 3 UStDV wie die Vorgängerregelung auszulegen sei. Dies werde durch die ab 30. Dezember 
2014 geltende Neufassung des § 61 Abs. 2 Satz 4 UStDV, der nur deklaratorische Bedeutung zukomme, 
bestätigt. Hierfür spreche auch ein Vergleich mit § 15 UStG. Erforderlich sei eine originalgetreue Reproduktion. 
Die Kopie müsse vom Original angefertigt werden. Der Besitz des Originals sei materielle 
Anspruchsvoraussetzung. Erforderlich sei ein "Scan" des Originals. Dies diene der Vermeidung von 
Missbrauchsgefahren. Die im Streitjahr geltende Neuregelung habe nur eine Verfahrensvereinfachung 
bezweckt, durch die die Nachweispflichten nicht verringert werden sollten. Im Hinblick auf den Zusatz Copy 1 
bestehe keine Identität zwischen Kopien und Original.


5 Das BZSt beantragt,


das Urteil des FG aufzuheben und die Klage abzuweisen.


6 Die Klägerin beantragt,
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die Revision zurückzuweisen, hilfsweise das Verfahren für eine Vorlage an den Gerichtshof der Europäischen 
Union (EuGH) auszusetzen.


7 Das Urteil des FG entspreche dem Gesetzeswortlaut und dem Neutralitätsgrundsatz. Der EuGH sei zu fragen, 
ob es einem Mitgliedstaat im Rahmen der Art. 10 und Art. 15 der Richtlinie 2008/8/EG gestattet sei, dass er 
jedem Antragsteller verpflichtend auferlege, seinem Vergütungsantrag auf elektronischem Weg die 
Rechnungen als eingescannte Originale beizufügen, wenn das Entgelt für den Umsatz mindestens 1.000 EUR, 
bei Rechnungen über den Bezug von Kraftstoff mindestens 250 EUR betrage. Bejahendenfalls sei auch zu 
fragen, ob die deutsche Steuerbehörde im Lichte der Grundsätze der Neutralität und Verhältnismäßigkeit, die 
Grundprinzipien des gemeinsamen Mehrwertsteuersystems darstellten, die Grenzen dessen überschritten 
habe, was erforderlich sei, indem sie dem Steuerpflichtigen das Recht auf Erstattung der Vorsteuer endgültig 
mit dem Argument versage, dass er seinem Vergütungsantrag auf elektronischem Weg die Rechnungen als 
eingescannte Originale hätte beifügen müssen, obwohl die nationale Vorschrift im Streitjahr vorsah, dass dem 
Vergütungsantrag auf elektronischem Weg die Rechnungen in Kopie beizufügen sind.


Entscheidungsgründe


II. 


8 Die Revision des BZSt ist unbegründet und daher zurückzuweisen (§ 126 Abs. 2 der Finanzgerichtsordnung 
--FGO--). Das FG hat zutreffend entschieden, dass die Klägerin die Antragsfrist gewahrt hat, da auch die 
Kopie einer Rechnungskopie als Kopie der Rechnung anzusehen ist.


9 1. Auf der Grundlage von § 18 Abs. 9 Satz 2 UStG ordnete § 61 Abs. 2 Satz 3 UStDV im Streitjahr an, dass 
dem Vergütungsantrag "auf elektronischem Weg die Rechnungen und Einfuhrbelege in Kopie beizufügen" 
sind, wenn das Entgelt für den Umsatz oder die Einfuhr mindestens 1.000 EUR, bei Rechnungen über den 
Bezug von Kraftstoffen mindestens 250 EUR beträgt. Unionsrechtliche Grundlage war hierfür Art. 10 der 
Richtlinie 2008/9/EG. Danach kann der Mitgliedstaat der Erstattung verlangen, dass der Antragsteller 
zusammen mit dem Erstattungsantrag "auf elektronischem Weg eine Kopie der Rechnung oder des 
Einfuhrdokuments einreicht", wenn bestimmte Steuerbemessungsgrundlagen überschritten sind.


10 2. Wie das FG zutreffend entschieden hat, ist das Erfordernis, "auf elektronischem Weg die Rechnungen und 
Einfuhrbelege in Kopie beizufügen" auch dann gewahrt, wenn es sich nicht um eine Kopie des Originals, 
sondern um eine Kopie handelt, die von einer Kopie des Originals angefertigt wurde. Auch das BZSt räumt 
ein, dass "letztlich jede elektronische Kopie auch eine Kopie des Originals darstellt".


11 a) Hierfür spricht bereits, dass eine Kopie des Originals auch dann vorliegt, wenn von einer Kopie eine 
weitere Kopie angefertigt wird. Auch die Kopie einer Kopie des Originals ist --mittelbar-- eine Kopie des 
Originals. Sie ist ein originalgetreues Abbild des Originaldokuments und damit wie vom BZSt gefordert eine 
"originalgetreue Reproduktion". Dass diese mit einem die Kopie kenntlichmachenden Zusatz versehen ist, 
spielt hierfür keine Rolle.


12 b) Sachgründe, die ein Unmittelbarkeitserfordernis dergestalt begründen, dass es sich bei der auf 
elektronischem Weg beizufügenden Kopie um eine direkte Kopie des Originals handeln muss, bestehen nicht.


13 Das FG hat dies zutreffend mit den Besonderheiten der Übertragung auf elektronischem Weg begründet. 
Diese Übertragungsform schließt es anders als bei einer papiermäßigen Übersendung von Originalen aus, 
auf dem übermittelten Dokument Markierungen anzubringen, die eine wiederholte missbräuchliche Nutzung 
einer Rechnung zu Vergütungszwecken verhindert oder sicherstellt, dass der Antragsteller im Besitz der 
Originaldokumente war. Es kann mit einer Kopie naturgemäß auch nicht geprüft werden, ob an dem Original 
nach dem Anfertigen der Kopie Manipulationen vorgenommen wurden. Eine Prüfung des Originaldokuments 
auf seine Authentizität ist ebenso ausgeschlossen, ohne dass es darauf ankommt, ob es sich bei der 
elektronisch beigefügten Kopie um eine unmittelbare Kopie des Originals oder um die Kopie einer 
Originalkopie handelt. Im Hinblick hierauf besteht entgegen der Rechtsauffassung des BZSt kein Erfordernis, 
die Kopie unmittelbar vom Original anzufertigen.


14 c) Der erkennende Senat berücksichtigt dabei auch, dass für das BZSt bei begründeten Zweifeln jeglicher Art 
nach § 61 Abs. 2 Satz 4 UStDV die Möglichkeit besteht, die Vorlage von Rechnungen im Original zu 
verlangen.


15 d) Zudem trägt die zutreffende Auslegung des FG dem Grundsatz der rechtsschutzgewährenden Auslegung 
von Verfahrensvorschriften (Art. 19 Abs. 4 des Grundgesetzes) Rechnung (vgl. allgemein Beschlüsse des 
Bundesfinanzhofs --BFH-- vom 17. September 2014 VI B 75/14, BFH/NV 2015, 51; vom 17. Januar 2002 
VI B 114/01, BFHE 198, 1, BStBl II 2002, 306, und vom 21. Juli 2016 V S 20/16 (PKH), BFH/NV 2016, 1734). 
Um eine derartige Verfahrensvorschrift handelt es sich auch bei § 61 Abs. 2 Satz 3 UStDV, aus dem sich 
Anforderungen für den fristgebundenen Vergütungsantrag ergeben.


16 3. Die hiergegen gerichteten Einwendungen des BZSt greifen nicht durch.
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17 a) Soweit das BZSt geltend macht, dass die im Streitjahr geltende Regelung in § 61 Abs. 2 Satz 3 UStDV "im 
Lichte der Vorgängerregelung ausgelegt werden" müsste, nach der die Rechnung fristgebunden im Original 
vorzulegen war (vgl. BFH-Urteil vom 19. November 2014 V R 39/13, BFHE 248, 399, BStBl II 2015, 352), folgt 
der erkennende Senat dem nicht. Dass "Rechnungen nunmehr elektronisch und nicht mehr physisch 
einzureichen sind", führt nicht dazu, dass "mit dem Begriff Kopie nur eine Kopie des Originals der Rechnung 
gemeint sein kann". Denn es ist unerheblich, dass eine derartige Auslegung "der alten Regelung ... am 
Nächsten kommt", wenn --wie das FG zutreffend dargelegt hat-- die mit der alten Regelung verfolgten Zwecke 
aufgrund der Besonderheiten der elektronischen Übermittlung obsolet geworden sind (s. oben II.2.b).


18 b) Über die Bedeutung und die Unionsrechtskonformität der ab 30. Dezember 2014 geltenden Neufassung 
des § 61 Abs. 2 Satz 3 UStDV, wonach eingescannte Originale einzureichen sind, ist im Streitfall nicht zu 
entscheiden. Denn eine rückwirkende Anwendung dieser Verfahrensregelung auf Zeiträume vor ihrem 
Inkrafttreten kommt nicht in Betracht. Die Neuregelung hat im Hinblick auf die eindeutigen Unterschiede im 
Wortlaut auch keine nur deklaratorische Bedeutung, die eine Berücksichtigung im Streitfall ermöglichen 
könnte.


19 c) Gegenteiliges ergibt sich auch nicht aus dem vom BZSt angestellten Vergleich mit dem Vorsteuerabzug 
nach § 15 UStG. § 15 regelt die Voraussetzungen, die alle Unternehmer für den Vorsteuerabzug 
gleichermaßen zu erfüllen haben. Die Vorschrift gilt gleichermaßen im Regelbesteuerungsverfahren --z.B. im 
Inland ansässiger Unternehmer-- wie auch für das Vergütungsverfahren auf der Grundlage von § 18 Abs. 9 
UStG.


20 Unzutreffend ist dabei die Annahme des BZSt, dass "die Vorlage des Originals eine – wenn nicht die 
zwingende - Voraussetzung für den Vorsteuerabzug ist". Denn Originale sind nach § 61 Abs. 2 Satz 3 UStDV 
gerade nicht vorzulegen. Im Übrigen folgt aus dem Erfordernis des Rechnungsbesitzes bei dem den 
Vorsteuerabzug begehrenden Unternehmer (vgl. z.B. BFH-Urteil vom 23. Oktober 2014 V R 23/13, BFHE 
247, 480, BStBl II 2015, 313, zum Nachweis der Inrechnungstellung) nicht auch eine Pflicht zur Vorlage der 
Originalrechnung beim Finanzamt oder beim BZSt. Für das Vergütungsverfahren ergibt sich dies zudem im 
Umkehrschluss aus § 61 Abs. 2 Satz 4 UStDV.


21 d) Soweit das BZSt auf die fehlende Möglichkeit hinweist, im Ausland ansässige Unternehmer im Rahmen 
von Sonder- oder Außenprüfungen zu kontrollieren, rechtfertigt dies es nicht, Verfahrensvorschriften ohne 
Sachgrund (s. oben II.2.b) einengend auszulegen.


22 e) Zudem folgt der erkennende Senat nicht der Auffassung des BZSt, durch die Neuregelung hätten im 
Streitjahr die Nachweispflichten nicht verringert werden sollen. Die mit der Neuregelung bezweckte 
Verfahrensvereinfachung durch elektronische Antragstellung ist vielmehr zwingend mit einer 
Nachweiserleichterung verbunden, da die nunmehr genügende elektronische Einreichung von Kopien einen 
geringeren Beweiswert als die körperliche Einreichung von Originalen hat. Somit ist mit dem Verzicht auf die 
Vorlage von Originalrechnungen eine Minderung der fristgebundenen Beweisanforderung zwingend 
verbunden.


23 4. Der Senat hat nicht zu entscheiden, ob das BZSt die Verfahrensrüge einer Überraschungsentscheidung 
ordnungsgemäß dargelegt hat. Soweit sich das BZSt durch das klagestattgebende Urteil überrascht sieht, da 
"in einem der Parallelverfahren" ein richterlicher Hinweis auf das klageabweisende FG-Urteil vom 
16. September 2015  2 K 3594/11 erfolgt sei, kann sich hieraus eine Überraschungsentscheidung schon 
deshalb nicht ergeben, da dieses FG-Urteil noch zur alten bis 2009 geltenden Rechtslage ergangen ist.


24 5. Auf die von der Klägerin angeregte Vorlage zum EuGH kommt es nicht an, da der Senat an der 
zutreffenden Auslegung des Unionsrechts, soweit dieses für die Auslegung des nationalen Rechts von 
Bedeutung ist, keine Zweifel hat.


25 6. Die Kostenentscheidung beruht auf § 135 Abs. 2 FGO.


Siehe auch:  Pressemitteilung Nr. 44/17 vom 12.7.2017
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Applying the MULTILATERAL INSTRUMENT Step-by-Step 
 
Key documents to assess modifications by the MLI 
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 (i) Is the MLI itself in force? (Have five jurisdictions deposited the 


instrument of ratification, acceptance or approval?) 
 YES: Go to (ii) 


 NO:  The MLI does not apply. 
 


More information: 


 (ii) Is the MLI in force for both Contracting Jurisdictions to the tax 
agreement? (Are both Contracting Jurisdictions Parties to the 
MLI?) 


 YES: The MLI could apply to the tax 
agreement. Go to Step 2 


 NO:  The MLI does not apply. 


 Article 34 


 Explanatory Statement, para. 320-323 


 
 


 
 (i) Do both Contracting Jurisdictions list the tax agreement in their 


MLI positions as an agreement to be covered by the MLI? 
 YES: Go to (ii) 


 NO:  The MLI does not apply to the tax 
agreement.  


More information: 


 (ii) Is the tax agreement in force?  YES: The MLI can apply to the tax 
agreement (The tax agreement is a 
Covered Tax Agreement). Go to 
Step 3 


 NO:  The tax agreement will be a 
Covered Tax Agreement after entry 
into force. 


 Article 2(1)(a) 


 Explanatory Statement, para. 25-33 


 Flowchart on Article 2 


 
 


 
 This step must generally be followed to identify which MLI provisions apply to a Covered Tax Agreement.  


For detailed information and specificities of each Article, please see the MLI flowcharts. 
  
 Reservations: 


Does either Contracting Jurisdiction to the Covered Tax Agreement 
make a reservation on the application of a provision of the MLI? 


 YES: The MLI provision for which the 
reservation is made does not apply 
and does not modify the Covered 
Tax Agreement. 


 NO:  The MLI Article could apply and 
modify the Covered Tax Agreement. 


 


More information: 


 Each MLI provision and its Explanatory 
Statement  


 Flowchart on each Article 


 Note: Each Contracting Jurisdiction is allowed to make a reservation unilaterally, while the effect of reservation applies symmetrically (see Article 28(3)). 
Accordingly, a reservation made by a Contracting Jurisdiction with respect to a provision generally blocks the application of the provision, whether or not the other 
Contracting Jurisdiction has also made the reservation. 


 Optional provisions: 


Do both Contracting Jurisdictions to the Covered Tax Agreement 
choose to apply an optional provision of the MLI? 


 YES: The optional provision chosen could 
apply and modify the Covered Tax 
Agreement. 


 NO:  The optional provision does not 
apply. 


 
More information: 


 Each MLI provision and its Explanatory 
Statement  


 Flowchart on each Article 


 Note: Contrary to reservations, both Contracting Jurisdictions are required to choose to apply the same optional provision in order to apply the provision (except for 
Article 5 and 23(5)). 


  


Step 1 
• Entry into force of the MLI 


Step 2 
• Covered Tax Agreement 


Step 3 
• Reservations and choice of optional provisions 


Step 4 
• Notifications of existing provisions 


Step 5 
• Entry into effect of the MLI 


The MLI  


Specific tax agreement 


The MLI position of a Contracting 
Jurisdiction 


The MLI position of the other 
Contracting Jurisdiction 


Step 1 
•  Entry into force of the MLI: Verify if the MLI has entered into force 


Step 2 
•  Covered Tax Agreement: Verify if the tax agreement is a Covered Tax Agreement  


Step 3 
•  Reservations and choice of optional provisions: Identify which MLI provisions apply 
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To ensure clarity and transparency about the application, the MLI requires Parties to notify existing provisions to be modified by the MLI 
provision. In addition, each Article contains provisions describing details on how the applicable MLI provisions modify a Covered Tax 
Agreement (compatibility clauses). The effect of notificaitons depends on the type of compatibility clause which could provide that the 
MLI provision applies “in place of”, “applies to” or “modifies”, “in the absence of”, or “in place of or in the absence of” (see also the 
Explanatory Statement, para. 15-18). 
 


 


* Notification mismatches are cases where one Contracting Jurisdiction has notified an existing provision but the other has not, or where the Contracting 
Jurisdictions have made a different notification with respect to existing provisions in their MLI positions (except for minor differences).  


 
 


 
 The MLI provisions will generally have effect in the Contracting Jurisdictions with respect to a Covered Tax Agreement at different 


moment with respect to taxes withheld at source and with respect to all other taxes levied by a Contracting Jurisdiction. 
  
 With respect to taxes withheld at source:  


More information: 


 


 Articles 35 and 36 


 Explanatory Statement, para. 324-350 


 


With respect to all other taxes levied by a Contracting Jurisdiction: 


 
 


 Note: The MLI provides exceptions to the above general rules of entry into effect. Please see Articles 35 and 36 as well as the MLI positions. 


 
 
 


This Step-by-step overview has been prepared by the OECD Secretariat as part of the MLI Application toolkit. For more information see oe.cd/mli. 


Step 4 
•  Notifications of exsiting provisions: Identify which existing provisions are modified    


The MLI 
provision applies 
“in place of” an 


existing 
provision 


Where both 
Contracting 


Jurisdictions 
have notified 


the same 
existing 


provision 


The existing 
provisions are 


replaced by 
the MLI 


provision 


In the case of a 
notification 
mismatch* 


The MLI 
provision does 


not apply 


The MLI 
provision 


“applies to” or 
“modifies” an 


existing 
provision 


Where both 
Contracting 


Jurisdictions 
have notified 


the same 
existing 


provision 


The MLI 
provision 


changes the 
application of  
the existing 
provision 
without 


replacing it 


In the case of a 
notification 
mismatch* 


The MLI 
provision does 


not apply 


The MLI 
provision applies 
“in the absence 
of” an existing 


provision 


Where both 
Contracting 


Jurisdictions 
have notified 


the absence of 
an existing 
provision 


The MLI 
provision is 


added 


In the case of a 
notification 
mismatch* 


The MLI 
provision does 


not apply 


The MLI 
provision applies 
“in place of or in 
the absence of” 


an existing 
provision 


Where both 
Contracting 


Jurisdictions 
have notified 


the same 
existing 


provision 


The exisitng 
provisions are 


replaced by 
the MLI 


provision 


In the case of a 
notification 
mismatch* 


The MLI 
provision 


applies and  
supersedes 
the existing 


provisions to 
the extend of 


incompatibility 


Where neither 
Contracting 
Jurisdiction 
has  notified 
an existing 
provision 


The MLI 
provision 


applies and 
supersedes 
the existing 


provisions to 
the extend of 


incompatibility 
(i.e The MLI 
provision is 


added) 


Step 5 
•  Entry into effect of the MLI: Verify if the MLI provisions have effect 


As of the latest date on which the  
MLI enters into force for each  
of the Contracting Jurisdictions 


Go to the 1st day of  
the next calendar year 


MLI provisions  
have effect 


As of the latest date on which the  
MLI enters into force for each  
of the Contracting Jurisdictions 


Expiration of a  
period of 6 months 


MLI provisions have effect 
for taxes levied with 


respect to taxable periods 
beginning as of that 


moment 








BUNDESFINANZHOF Urteil vom 17.5.2017, II R 35/15


ECLI:DE:BFH:2017:U.170517.IIR35.15.0


Aufstockung einer Beteiligung an einer grundbesitzenden Personengesellschaft als steuerbarer Erwerbsvorgang 
nach § 1 Abs. 2a GrEStG und Anzeigepflicht - Bindung des BFH an die Auslegung von Willenserklärungen - 
unsubstantiierte Beweisanträge - Gegenstand der gesonderten Feststellung nach § 17 Abs. 3 GrEStG


Leitsätze


1. Ein Gesellschafter ist neu i.S. des § 1 Abs. 2a Satz 1 GrEStG, wenn er zivilrechtlich erstmals ein 
Mitgliedschaftsrecht an einer bestehenden grundbesitzenden Personengesellschaft erwirbt oder wenn er innerhalb 
von fünf Jahren nach dem erstmaligen Erwerb des Mitgliedschaftsrechts seine Beteiligung durch den Erwerb weiterer 
Anteile am Gesellschaftsvermögen aufstockt. Er verliert grunderwerbsteuerrechtlich die Eigenschaft als neuer 
Gesellschafter erst mit Ablauf von fünf Jahren.


2. Die Anzeigepflicht nach § 19 Abs. 1 Satz 1 Nr. 3a GrEStG erfasst auch die Aufstockung der Beteiligungsquote 
eines neuen Gesellschafters.


Tenor


Die Revision der Klägerin gegen das Urteil des Finanzgerichts Münster vom 10. April 2014  8 K 306/11 GrE wird als 
unbegründet zurückgewiesen.


Die Kosten des Revisionsverfahrens hat die Klägerin zu tragen.


Tatbestand


I. 


1 Klägerin und Revisionsklägerin (Klägerin) ist eine grundbesitzende KG. Gesellschafter der Klägerin waren 
zunächst Y als Kommanditist mit einer Einlage von 1.000.000 DM und die vermögensmäßig nicht beteiligte 
X-GmbH als Komplementärin.


2 Y verkaufte mit Vertrag vom 9. April 2000 eine Kommandit- und Hafteinlage in Höhe von 490.000 DM (= 49 % 
des Kommanditkapitals) sowie 51 von 100 Gesellschafterstimmen an die E-GmbH & Co. KG. Die Abtretung 
der Kommandit- und Hafteinlage wurde in das Handelsregister (HR) eingetragen.


3 Mit Vertrag vom 25. Januar 2001 übertrug Y einen weiteren Teil der an der Klägerin bestehenden 
Kommandit- und Hafteinlage in Höhe von 10.000 DM (= 1 % des Kommanditkapitals) --ohne die damit 
verbundenen Gesellschafterstimmen-- auf die E-GmbH & Co. KG. Auch diese Abtretung wurde in das HR 
eingetragen.


4 In der Folgezeit wurde die als Kommanditistin an der Klägerin beteiligte E-GmbH & Co. KG umfirmiert, und 
zwar zuletzt im Jahr 2004 in F-GmbH & Co. KG. Die Kommanditeinlagen des Y und der F-GmbH & Co. KG 
bei der Klägerin wurden auf jeweils 1.022.600 EUR erhöht.


5 In der Regulierungsvereinbarung vom 30. Dezember 2004 bot Y der F-GmbH & Co. KG und H den Kauf 
seiner verbliebenen Kommanditbeteiligung von 50 % an der Klägerin an. Das Angebot an die F-GmbH & 
Co. KG bezog sich auf einen Kommanditanteil in Höhe von 899.600 EUR (= ca. 44 % des 
Kommanditkapitals) zu einem Kaufpreis von 4.045.360 EUR und das Angebot an H auf einen 
Kommanditanteil von 123.000 EUR (= ca. 6 % des Kommanditkapitals) zu einem Kaufpreis von 
551.640 EUR. Die Angebote waren unwiderruflich und konnten wirksam nur von beiden Käufern in der Zeit 
vom 15. November 2005 bis 5. Januar 2006 angenommen werden.


6 Die F-GmbH & Co. KG gewährte laut Regulierungsvereinbarung und dem als Anlage beigefügten 
Darlehensvertrag vom 30. Dezember 2004 dem Y ein bis zum 31. Dezember 2005 befristetes Darlehen über 
2.000.000 EUR, das innerhalb von zehn Tagen nach der Zurverfügungstellung der im Darlehensvertrag 
bezeichneten Sicherheiten zur Auszahlung gelangen sollte. Die Laufzeit sollte sich um weitere vier Jahre bis 
zum 31. Dezember 2009 verlängern, falls die F-GmbH & Co. KG das Angebot zum Erwerb der 
Kommanditbeteiligung von 899.600 EUR nicht annehmen sollte. Das Darlehen war während seiner Laufzeit 
tilgungsfrei. Es sollte mit der Annahme des Angebots auf Erwerb der Kommanditbeteiligung von 899.600 EUR 
durch die F-GmbH & Co. KG zur Rückzahlung fällig und durch Verrechnung mit dem Kaufpreisanspruch des 


Seite 1 von 6Bundesfinanzhof


14.07.2017https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/druckvorschau.py?Gericht=bf...







Y aus der Veräußerung des Kommanditanteils getilgt werden. Zur Sicherung des Darlehens sollte Y die 
Kommanditbeteiligung an der Klägerin von 1.022.600 EUR an die F-GmbH & Co. KG abtreten.


7 Im privatschriftlichen Sicherungsabtretungsvertrag über eine Kommanditbeteiligung vom 30. Dezember 2004 
vereinbarten Y als Sicherungsgeber und die F-GmbH & Co. KG als Sicherungsberechtigte, dass Y die 
Kommanditbeteiligung an der Klägerin von 1.022.600 EUR (= 50 % des Kommanditkapitals) einschließlich 
49 Gesellschafterstimmen an die F-GmbH & Co. KG abtritt. Die Abtretung sollte der Sicherung der sich aus 
dem Darlehensvertrag ergebenden Ansprüche der F-GmbH & Co. KG gegenüber Y dienen. Die F-GmbH & 
Co. KG war verpflichtet, bei Ausübung der Mitgliedschaftsrechte die berechtigten Interessen von Y zu 
wahren. Sie hatte Y auf Anforderung über die Angelegenheiten der Klägerin und die Ausübung der 
Mitgliedschaftsrechte umfassend zu unterrichten. Die F-GmbH & Co. KG konnte den zur Sicherheit 
abgetretenen Kommanditanteil freihändig verkaufen, falls sie Y zuvor schriftlich aufgefordert hatte, seine 
fälligen Verbindlichkeiten aus dem Darlehensvertrag innerhalb einer Nachfrist von drei Monaten nach 
Fälligkeit des Darlehens zu erfüllen, und diese Frist fruchtlos verstrichen war. Darüber hinaus trat die F-GmbH 
& Co. KG den ihr zur Sicherheit abgetretenen Kommanditanteil zugleich wieder an Y ab, wobei diese 
Rückabtretung des Kommanditanteils wirksam werden sollte, sobald die Ansprüche der F-GmbH & Co. KG 
gegenüber Y aus dem Darlehensvertrag in vollem Umfang erfüllt waren.


8 Eine Sicherungsabtretung des Kommanditanteils von 50 % durch Y an die F-GmbH & Co. KG wurde weder in 
das HR eingetragen noch dem Beklagten und Revisionsbeklagten (Finanzamt --FA--) mitgeteilt.


9 Am 15. November 2005 nahmen die F-GmbH & Co. KG und H die ihnen in der Regulierungsvereinbarung 
vom 30. Dezember 2004 angetragenen Kauf- und Abtretungsangebote jeweils an. Sie wurden als 
Kommanditisten der Klägerin mit Einlagen von 1.922.200 EUR (= 94 % des Kommanditkapitals) bzw. 
123.000 EUR (= 6 % des Kommanditkapitals) in das HR eingetragen. Die Darlehensforderung der F-GmbH & 
Co. KG gegen Y wurde durch Verrechnung mit dem Kaufpreis für den Kommanditanteil getilgt.


10 Nach einer Außenprüfung ging das FA im Bescheid vom 28. August 2008 über die gesonderte Feststellung 
von Besteuerungsgrundlagen für die Grunderwerbsteuer davon aus, dass durch die Sicherungsabtretung des 
Kommanditanteils an die F-GmbH & Co. KG der Tatbestand des § 1 Abs. 2a des Grunderwerbsteuergesetzes 
in der für 2004 geltenden Fassung (GrEStG) erfüllt sei. Die F-GmbH & Co. KG sei als Treuhänderin handels- 
und zivilrechtlich Gesellschafterin der Klägerin geworden. Innerhalb von fünf Jahren habe sich der 
Gesellschafterbestand der Klägerin zu 100 % geändert. Feststellungen zum Rückerwerb des 
Kommanditanteils durch Y enthielt der Bescheid nicht.


11 Der Einspruch, mit dem die Klägerin sich gegen die Feststellung des grunderwerbsteuerbaren Vorgangs 
wandte und hilfsweise wegen der Rückabtretung des Kommanditanteils von 50 % durch die F-GmbH & 
Co. KG an Y eine Aufhebung des Feststellungsbescheids nach § 16 Abs. 2 Nr. 1 GrEStG begehrte, blieb 
ohne Erfolg.


12 Die Klage wurde als unbegründet zurückgewiesen. Die Entscheidung ist in Entscheidungen der 
Finanzgerichte (EFG) 2015, 1838 veröffentlicht. Das Finanzgericht (FG) sah den steuerbaren 
Gesellschafterwechsel darin, dass die F-GmbH & Co. KG (bzw. vor der Umfirmierung als E-GmbH & Co. KG) 
100 % der Anteile am Gesellschaftsvermögen der Klägerin erworben habe, und zwar am 9. April 2000  49 % 
der Anteile, am 25. Januar 2001  1 % der Anteile und am 30. Dezember 2004  50 % der Anteile. Der 
Sicherungsabtretungsvertrag vom 30. Dezember 2004 sei kein bloßes Angebot des Y zur Abtretung des 
Kommanditanteils gewesen, sondern habe als von der F-GmbH & Co. KG unterzeichneter Vertrag zum 
Übergang des Anteils von 50 % auf die F-GmbH & Co. KG geführt.


13 Der in der mündlichen Verhandlung vor dem FG gestellte Beweisantrag, die damals als Rechtsberater der 
Vertragsparteien beteiligten Rechtsanwälte M und N als Zeugen dazu zu vernehmen, ob die F-GmbH & 
Co. KG das Abtretungsangebot des Y angenommen habe und ob die Vertragsparteien seinerzeit von einer 
rechtswirksamen Abtretung ausgegangen seien, sei nicht ordnungsgemäß gewesen. Es fehle insoweit an der 
erforderlichen Behauptung einer Beweistatsache. Dies gelte selbst dann, wenn man den Beweisantrag dahin 
verstehe, dass nach dem Vortrag der Klägerin die Vertragsbeteiligten seinerzeit nicht von einer 
rechtswirksamen Abtretung ausgegangen seien. Denn auch in diesem Fall werde kein bestimmter, konkreter 
tatsächlicher Sachverhalt angegeben, der in das Wissen der Zeugen gestellt werde. Vielmehr sei der Antrag 
darauf gerichtet, dass das Gericht die Zeugen zur rechtlichen Bewertung der damaligen Vorgänge vernehme.


14 Eine Aufhebung der Feststellung nach § 16 Abs. 2 Nr. 1 GrEStG sei gemäß § 16 Abs. 5 GrEStG 
ausgeschlossen. Die Klägerin habe die privatschriftliche Sicherungsabtretung des Kommanditanteils 
entgegen § 19 Abs. 1 Satz 2 GrEStG nicht angezeigt.


15 Mit der Revision rügt die Klägerin Verstöße gegen § 76 Abs. 1 Satz 1 und § 81 Abs. 1 Satz 2 der 
Finanzgerichtsordnung (FGO) wegen der unterlassenen Beweiserhebung sowie gegen § 16 Abs. 5 i.V.m. 
§ 19 Abs. 1 Satz 2 GrEStG.
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Die Klägerin beantragt, die Vorentscheidung und den Bescheid vom 28. August 2008 über die gesonderte 
Feststellung der Besteuerungsgrundlagen für die Grunderwerbsteuer in Gestalt der Einspruchsentscheidung 
vom 27. Dezember 2010 aufzuheben.


17 Das FA beantragt, die Revision als unbegründet zurückzuweisen.


Entscheidungsgründe


II. 


18 Die Revision ist unbegründet und war daher zurückzuweisen (§ 126 Abs. 2 FGO). Das FG hat zutreffend 
entschieden, dass die Sicherungsabtretung des Kommanditanteils von 50 % an der Klägerin vom 
30. Dezember 2004 zu einer steuerbaren Änderung des Gesellschafterbestandes der Klägerin geführt hat 
und die Verletzung der Anzeigepflicht die Berücksichtigung des Rückerwerbs und damit eine Aufhebung der 
Feststellung des grunderwerbsteuerbaren Rechtsvorgangs ausschließt. Ein Verfahrensfehler wegen der 
unterlassenen Beweiserhebung liegt nicht vor.


19 1. Gehört zum Vermögen einer Personengesellschaft ein inländisches Grundstück und ändert sich innerhalb 
von fünf Jahren der Gesellschafterbestand unmittelbar oder mittelbar dergestalt, dass mindestens 95 % der 
Anteile am Gesellschaftsvermögen auf neue Gesellschafter übergehen, gilt dies nach § 1 Abs. 2a Satz 1 
GrEStG als ein auf die Übereignung dieses Grundstücks auf eine neue Personengesellschaft gerichtetes 
Rechtsgeschäft.


20 a) Eine unmittelbare Änderung des Gesellschafterbestandes liegt vor, wenn ein Mitgliedschaftsrecht an der 
grundbesitzenden Personengesellschaft zivilrechtlich wirksam auf ein neues Mitglied der 
Personengesellschaft übergeht (Urteile des Bundesfinanzhofs --BFH-- vom 29. Februar 2012 II R 57/09, 
BFHE 237, 244, BStBl II 2012, 917, Rz 10; vom 16. Januar 2013 II R 66/11, BFHE 240, 191, BStBl II 2014, 
266, Rz 18; vom 25. November 2015 II R 18/14, BFHE 251, 492, Rz 11, m.w.N.). Die Änderung des 
Gesellschafterbestandes nach § 1 Abs. 2a Satz 1 GrEStG kann in einem einzelnen Rechtsvorgang oder in 
Teilakten über einen Zeitraum von längstens fünf Jahren erfolgen (BFH-Urteil vom 16. Mai 2013 II R 3/11, 
BFHE 242, 169, BStBl II 2013, 963, Rz 8, m.w.N.).


21 b) Neue Mitglieder einer grundbesitzenden Personengesellschaft i.S. des § 1 Abs. 2a Satz 1 GrEStG können 
natürliche und juristische Personen sowie Personengesellschaften sein (BFH-Urteil vom 9. Juli 2014 
II R 49/12, BFHE 246, 215, BStBl II 2016, 57, Rz 13). Ein Gesellschafter ist neu i.S. des § 1 Abs. 2a Satz 1 
GrEStG, wenn er zivilrechtlich erstmals ein Mitgliedschaftsrecht an einer bestehenden grundbesitzenden 
Personengesellschaft erwirbt oder wenn er innerhalb von fünf Jahren nach dem erstmaligen Erwerb des 
Mitgliedschaftsrechts seine Beteiligung durch den Erwerb weiterer Anteile am Gesellschaftsvermögen 
aufstockt. § 1 Abs. 2a Satz 1 GrEStG stellt für die maßgebliche Änderung des Gesellschafterbestandes auf 
einen Fünfjahreszeitraum ab. Demzufolge sind grunderwerbsteuerrechtlich Änderungen des 
Gesellschafterbestandes innerhalb dieses Zeitraums maßgeblich. Wegen der zeitraumbezogenen 
Betrachtung kann auch die Änderung der Beteiligung eines neuen Mitglieds der Personengesellschaft 
innerhalb des Fünfjahreszeitraums zur Verwirklichung des Tatbestands beitragen, selbst wenn sich dadurch 
der Gesellschafterbestand als solcher zivilrechtlich nicht ändert.


22 Ein Gesellschafter verliert grunderwerbsteuerrechtlich die Eigenschaft als neuer Gesellschafter erst mit Ablauf 
von fünf Jahren; er wird zu diesem Zeitpunkt in Bezug auf das während des Fünfjahreszeitraums zum 
Gesellschaftsvermögen gehörende Grundstück Altgesellschafter (vgl. Hofmann, Grunderwerbsteuergesetz, 
Kommentar, 11. Aufl., § 1 Rz 116; Pahlke, Grunderwerbsteuergesetz, Kommentar, 5. Aufl., § 1 Rz 287; 
Schnitter in Wilms/Jochum, Grunderwerbsteuergesetz, § 1 Rz 261.3; Gottwald/ Behrens, Grunderwerbsteuer, 
5. Aufl., Rz 238, Fußnote 322; Meßbacher-Hönsch in Boruttau, Grunderwerbsteuergesetz, 18. Aufl., § 1 
Rz 845c; gleich lautende Erlasse der obersten Finanzbehörden der Länder vom 18. Februar 2014, BStBl I 
2014, 561, Tz. 2.2.). Insoweit unterscheidet sich die grunderwerbsteuerrechtliche von der zivilrechtlichen 
Betrachtungsweise. Zivilrechtlich ist ein Gesellschafter neu, wenn er erstmals ein Mitgliedschaftsrecht an der 
Personengesellschaft erwirbt.


23 2. Danach führt der Sicherungsabtretungsvertrag vom 30. Dezember 2004 zu einer steuerbaren Änderung 
des Gesellschafterbestandes nach § 1 Abs. 2a Satz 1 GrEStG.


24 a) Aufgrund dieses Vertrags hat die F-GmbH & Co. KG, die am 9. April 2000 bereits 49 % und am 25. Januar 
2001  1 % der Anteile am Gesellschaftsvermögen der Klägerin erhalten hatte, den restlichen Kommanditanteil 
von Y in Höhe von 1.022.600 EUR (= 50 %) erworben. Sie war damit zu 100 % als Kommanditistin an der 
Klägerin beteiligt. Der Gesellschafterbestand der Klägerin hat sich innerhalb des maßgeblichen 
Fünfjahreszeitraums geändert. Die Kommanditanteile sind sukzessive von Y auf die F-GmbH & Co. KG 
übertragen worden.
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b) Das FG ist in revisionsrechtlich nicht zu beanstandender Weise zu dem Ergebnis gelangt, dass der 
Sicherungsabtretungsvertrag vom 30. Dezember 2004 zwischen der F-GmbH & Co. KG und Y als Vertrag 
und nicht als bloßes Angebot des Y auf Abschluss eines solchen Vertrags zu werten ist.


26 aa) Die Auslegung von Verträgen und Willenserklärungen gehört zum Bereich der tatsächlichen 
Feststellungen und bindet den BFH gemäß § 118 Abs. 2 FGO, wenn sie den Grundsätzen der §§ 133, 157 
des Bürgerlichen Gesetzbuchs entspricht und nicht gegen Denkgesetze und Erfahrungssätze verstößt, d.h. 
jedenfalls möglich ist (ständige Rechtsprechung, vgl. BFH-Urteil vom 10. August 2016 XI R 41/14, BFHE 255, 
300, Rz 38, m.w.N.). Das Revisionsgericht prüft, ob das FG die gesetzlichen Auslegungsregeln sowie die 
Denkgesetze und Erfahrungssätze beachtet und die für die Vertragsauslegung bedeutsamen 
Begleitumstände erforscht und rechtlich zutreffend gewürdigt hat (vgl. BFH-Urteil vom 6. Juni 2013 
IV R 28/10, BFH/NV 2013, 1810, Rz 37). Dagegen ist die rechtliche Einordnung des von den 
Vertragspartnern Gewollten am Maßstab der jeweils einschlägigen Normen für das Revisionsgericht nicht 
nach § 118 Abs. 2 FGO bindend, sondern in vollem Umfang nachprüfbare Rechtsanwendung (vgl. BFH-Urteil 
vom 24. April 2013 XI R 7/11, BFHE 241, 459, BStBl II 2013, 648, Rz 35, m.w.N.).


27 Die Bindung an die vom FG getroffenen Feststellungen entfällt, wenn in Bezug auf diese Feststellungen 
zulässige und begründete Revisionsrügen vorgebracht wurden (§ 118 Abs. 2 Halbsatz 2 FGO).


28 bb) Die Würdigung des FG, der Sicherungsabtretungsvertrag vom 30. Dezember 2004 beinhalte die 
Abtretung des restlichen Kommanditanteils von 50 % an der Klägerin durch Y an die F-GmbH & Co. KG, ist 
zutreffend. Dafür sprechen --wie das FG im Einzelnen ausgeführt hat-- der Wortlaut der Urkunde, die 
Unterzeichnung der Urkunde durch Y sowie die F-GmbH & Co. KG und fehlende Regelungen zur Annahme 
eines (von der Klägerin behaupteten) Angebots. Zudem enthielt der Vertrag Regelungen zur Ausübung der 
Mitgliedschaftsrechte bei der Klägerin durch die F-GmbH & Co. KG. Auch im zeitgleich zwischen Y und der 
F-GmbH & Co. KG abgeschlossenen Darlehensvertrag war vereinbart, dass die Kommanditbeteiligung des Y 
an der Klägerin zur Sicherheit abgetreten werde, wobei die Auszahlung des Darlehens davon abhängig war, 
dass die Sicherheit zur Verfügung gestellt werde.


29 cc) Die Ablehnung des in der mündlichen Verhandlung vor dem FG gestellten Beweisantrags ist rechtmäßig. 
Das FG hat insoweit weder die ihm obliegende Sachaufklärungspflicht (§ 76 Abs. 1 FGO) noch die 
Grundsätze zur Beweiserhebung nach § 81 Abs. 1 Satz 2 FGO verletzt.


30 Die Sachaufklärungspflicht nach § 76 Abs. 1 FGO erfordert, dass das FG Tatsachen und Beweismitteln 
nachgeht, die sich ihm in Anbetracht der Umstände des Einzelfalles hätten aufdrängen müssen (ständige 
Rechtsprechung, vgl. BFH-Beschluss vom 27. Juli 2016 V B 4/16, BFH/NV 2016, 1740). Es darf substantiierte 
Beweisanträge, die den entscheidungserheblichen Sachverhalt betreffen, grundsätzlich weder ablehnen noch 
übergehen (BFH-Beschluss vom 15. Dezember 2016 VI B 50/16, BFH/NV 2017, 598). Demgegenüber muss 
das FG unsubstantiierten Beweisanträgen nicht nachgehen. Ein Beweisantrag ist unsubstantiiert, wenn er 
nicht angibt, welche konkrete Tatsache durch welches Beweismittel nachgewiesen werden soll (BFH-
Beschluss vom 1. März 2016 V B 44/15, BFH/NV 2016, 934). Zudem erfordert ein substantiierter 
Beweisantrag zur Vernehmung eines Zeugen, der über innere Vorgänge bei einer anderen Person 
vernommen werden soll, Angaben dazu, welche Anhaltspunkte für die Richtigkeit der in das Wissen des 
Zeugen gestellten Behauptungen sprechen (vgl. Urteil des Bundesgerichtshofs vom 12. Juli 2012 
III ZR 104/11, Neue Juristische Wochenschrift-Rechtsprechungsreport Zivilrecht 2013, 217, Rz 26). Denn 
innere Vorgänge sind einer direkten Wahrnehmung durch eine andere Person entzogen, so dass der Zeuge 
nur äußere Umstände bekunden kann, die einen Rückschluss auf den zu beweisenden inneren Vorgang 
zulassen.


31 Gemessen an diesen Grundsätzen war der Beweisantrag der Klägerin unzulässig. Denn er benennt keine 
konkreten Beweistatsachen. Soweit mit ihm die Vernehmung der Rechtsanwälte M und N darüber erreicht 
werden sollte, ob die F-GmbH & Co. KG das Abtretungsangebot von Y angenommen habe und ob die 
Parteien von einer rechtswirksamen Abtretung seinerzeit ausgegangen seien, zielt er nicht auf den Beweis 
einer konkreten Tatsache, sondern auf die rechtliche Bewertung des Sicherungsabtretungsvertrags vom 
30. Dezember 2004 durch die benannten Zeugen. Mit dem Beweisantrag, der sich auf die Annahme des 
Abtretungsangebots durch die F-GmbH & Co. KG bezieht, soll nicht die tatsächliche Abgabe einer 
Willenserklärung der F-GmbH & Co. KG geklärt werden, sondern ob die Unterzeichnung des 
Sicherungsabtretungsvertrags durch die F-GmbH & Co. KG als konkludente Vertragsannahme zu sehen ist. 
Das ist eine rechtliche Bewertung, die einem Beweis nicht zugänglich ist. Hinzu kommt, dass zu dem 
Beweisantrag, soweit er sich auf die Einschätzung der Vertragsbeteiligten zur Wirksamkeit der Abtretung und 
damit auf eine innere Tatsache richtet, nicht angegeben wurde, welche Anhaltspunkte für die Richtigkeit der 
behaupteten Einschätzung bestehen.


32 Aus den gleichen Gründen scheidet auch ein Verstoß gegen § 81 Abs. 1 Satz 2 FGO aus. Das FG muss 
einem Beweisangebot nachgehen, wenn die unter Beweis gestellte Tatsachenbehauptung nach seinem 
Rechtsstandpunkt erheblich ist und die Nichtberücksichtigung des Beweisangebots im Prozessrecht keine 
Stütze findet. Ein nicht substantiierter Beweisantrag kann abgelehnt werden.
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33 3. Die gesonderte Feststellung des steuerbaren Vorgangs nach § 1 Abs. 2a GrEStG hatte nicht wegen eines 
Rückerwerbs i.S. des § 16 Abs. 2 Nr. 1 GrEStG zu unterbleiben. Die Anwendung des § 16 Abs. 2 Nr. 1 
GrEStG ist schon deshalb ausgeschlossen, weil es an einer ordnungsgemäßen Anzeige des 
Erwerbsvorgangs fehlt (§ 16 Abs. 5 GrEStG).


34 a) § 16 Abs. 2 und 5 GrEStG gelten sinngemäß auch bei der gesonderten Feststellung von 
Besteuerungsgrundlagen für die Grunderwerbsteuer nach § 17 GrEStG (§ 179 Abs. 1 i.V.m. § 181 Abs. 1 
Satz 1 der Abgabenordnung; vgl. BFH-Urteil vom 9. Juli 2014 II R 50/12, BFHE 246, 222, BStBl II 2015, 399, 
Rz 11, 12).


35 b) Nach § 17 Abs. 3 Satz 1 Nr. 2 GrEStG werden die Besteuerungsgrundlagen in den Fällen des § 1 Abs. 2a 
GrEStG durch das Finanzamt, in dessen Bezirk sich die Geschäftsleitung der Gesellschaft befindet, 
gesondert festgestellt, wenn ein außerhalb des Bezirks dieses Finanzamts liegendes Grundstück betroffen 
wird.


36 Gegenstand der gesonderten Feststellung nach § 17 Abs. 3 GrEStG ist u.a. die verbindliche Entscheidung 
über die Steuerpflicht dem Grunde nach (vgl. BFH-Urteil vom 12. Mai 2016 II R 26/14, BFHE 254, 71, BStBl II 
2016, 748, Rz 17). Dies erfordert in den Fällen des § 1 Abs. 2a GrEStG die Feststellung, dass ein steuerbarer 
Gesellschafterwechsel i.S. des § 1 Abs. 2a GrEStG vorliegt.


37 Die Feststellung des steuerbaren Erwerbsvorgangs beinhaltet zugleich, dass ein Rückerwerb i.S. des § 16 
GrEStG nicht vorliegt. Insoweit bedarf es keiner gesonderten (negativen) Feststellung zum Rückerwerb. Der 
Steuerpflichtige kann einen auf § 16 GrEStG gestützten Aufhebungsanspruch mit dem Einspruch gegen die 
Feststellung des steuerbaren Erwerbsvorgangs geltend machen. Das Finanzamt ist verpflichtet, einen ggf. 
bestehenden Aufhebungsanspruch aus § 16 GrEStG spätestens in der Einspruchsentscheidung zu 
berücksichtigen, wenn ein Erwerbsvorgang noch vor der Entscheidung über den Einspruch gegen den 
Feststellungsbescheid rückgängig gemacht wurde (vgl. BFH-Urteil vom 16. Februar 2005 II R 53/03, BFHE 
209, 158, BStBl II 2005, 495, Rz 14, zum Verhältnis zwischen Steuerfestsetzungsverfahren und 
Änderungsverfahren nach § 16 GrEStG).


38 c) Erwirbt der Veräußerer das Eigentum an dem veräußerten Grundstück zurück, so wird nach § 16 Abs. 2 
Nr. 1 GrEStG auf Antrag sowohl für den Rückerwerb als auch für den vorausgegangenen Erwerbsvorgang die 
Steuer nicht festgesetzt oder die Steuerfestsetzung aufgehoben, wenn der Rückerwerb innerhalb von zwei 
Jahren seit der Entstehung der Steuer für den vorausgegangenen Erwerbsvorgang stattfindet. Diese 
Vorschrift betrifft über ihren Wortlaut hinaus nicht nur den Rückerwerb des Eigentums an einem veräußerten 
Grundstück, sondern auch Erwerbsvorgänge nach § 1 Abs. 2a GrEStG (vgl. BFH-Urteil vom 18. April 2012 
II R 51/11, BFHE 236, 569, BStBl II 2013, 830). Sie ist auf einen Erwerbsvorgang nach § 1 Abs. 2a GrEStG 
anzuwenden, wenn Anteile am Gesellschaftsvermögen vom neuen Gesellschafter auf den alten 
Gesellschafter ganz oder teilweise zurückübertragen werden und infolgedessen ein Übergang von 
mindestens 95 % der Anteile am Gesellschaftsvermögen im Ergebnis nicht mehr gegeben ist (BFH-Urteil in 
BFHE 236, 569, BStBl II 2013, 830).


39 Es kann dahinstehen, ob im Streitfall die Vereinbarungen im Sicherungsabtretungsvertrag vom 30. Dezember 
2004 zur bedingten Rückabtretung des Kommanditanteils im Zusammenhang mit der Annahme der 
Kaufangebote vom 15. November 2005 und der Verrechnung der Darlehensforderung der F-GmbH & Co. KG 
mit dem Kaufpreisanspruch des Y insgesamt zu einer vollständigen Aufhebung und Rückabwicklung des 
ursprünglichen Erwerbsvorgangs i.S. des § 16 Abs. 2 Nr. 1 GrEStG geführt haben. Denn die Vorschrift 
scheidet schon im Hinblick auf § 16 Abs. 5 GrEStG aus.


40 d) Der Anwendung des § 16 Abs. 2 Nr. 1 GrEStG steht § 16 Abs. 5 GrEStG entgegen, weil die Klägerin den 
Erwerbsvorgang aufgrund der Sicherungsabtretung vom 30. Dezember 2004 nicht dem FA angezeigt hat.


41 aa) Nach § 16 Abs. 5 GrEStG gelten die Vorschriften der Abs. 1 bis 4 des § 16 GrEStG nicht, wenn einer der 
in § 1 Abs. 2, 2a und 3 GrEStG bezeichneten Erwerbsvorgänge rückgängig gemacht wird, der nicht 
ordnungsgemäß angezeigt war (§§ 18, 19 GrEStG).


42 § 16 Abs. 5 GrEStG dient der Sicherung der Anzeigepflichten aus §§ 18 und 19 GrEStG und wirkt dem Anreiz 
entgegen, durch Nichtanzeige einer Besteuerung der in dieser Vorschrift genannten Erwerbsvorgänge zu 
entgehen (vgl. BFH-Urteile vom 3. März 2015 II R 30/13, BFHE 249, 212, BStBl II 2015, 777, Rz 23, und vom 
25. November 2015 II R 64/08, BFH/NV 2016, 420, Rz 20). Insbesondere soll die Vorschrift den Beteiligten 
die Möglichkeit nehmen, einen dieser Erwerbsvorgänge ohne weitere steuerliche Folgen wieder aufheben zu 
können, sobald den Finanzbehörden ein solches Geschäft bekannt wird (BFH-Urteil in BFHE 249, 212, BStBl 
II 2015, 777, Rz 23).


43 bb) Unter Berücksichtigung dieses Normzwecks ist eine Anzeige der Beteiligten i.S. des § 16 Abs. 5 GrEStG 
ordnungsgemäß, wenn der Vorgang innerhalb der in § 19 Abs. 3 GrEStG vorgesehenen Anzeigefrist dem 
Finanzamt in einer Weise bekannt wird, dass es die Verwirklichung eines Tatbestands nach § 1 Abs. 2, 2a 
und 3 GrEStG prüfen kann. Dazu muss die Anzeige die einwandfreie Identifizierung von Veräußerer und 
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Erwerber (§ 20 Abs. 1 Nr. 1 GrEStG) sowie der grundbesitzenden Gesellschaft (§ 20 Abs. 2 GrEStG) 
ermöglichen; ferner müssen der Anzeige in der Regel die in § 19 Abs. 4 Satz 2 GrEStG genannten 
Abschriften beigefügt werden (BFH-Urteil in BFHE 249, 212, BStBl II 2015, 777, Rz 24, m.w.N.).


44 cc) Steuerschuldner müssen nach § 19 Abs. 1 Satz 1 Nr. 3a GrEStG (i.d.F. des Steueränderungsgesetzes 
2001 vom 20. Dezember 2001, BGBl I 2001, 3794) Anzeige erstatten über unmittelbare und mittelbare 
Änderungen des Gesellschafterbestandes einer Personengesellschaft, die innerhalb von fünf Jahren zum 
Übergang von 95 % der Anteile am Gesellschaftsvermögen auf neue Gesellschafter geführt haben, wenn 
zum Vermögen der Personengesellschaft ein inländisches Grundstück gehört (§ 1 Abs. 2a).


45 (1) Durch diese Fassung des § 19 Abs. 1 Satz 1 Nr. 3a GrEStG, die auf Erwerbsvorgänge nach dem 
31. Dezember 2001 anzuwenden ist (§ 23 Abs. 7 Satz 1 GrEStG), sollte klargestellt werden, dass mit dem 
Begriff "Anteil" die vermögensmäßige Beteiligung am Gesamthandsvermögen und nicht die 
Gesellschafterstellung als dingliche Mitberechtigung gemeint ist (BRDrucks 399/01, S. 55).


46 (2) Für Erwerbsvorgänge bis zum 1. Januar 2002 bestand die Anzeigepflicht nach § 19 Abs. 1 Satz 1 Nr. 3a 
GrEStG a.F. für Änderungen des Gesellschafterbestandes in Höhe von mindestens 95 % der Anteile an einer 
Personengesellschaft (§ 1 Abs. 2a). Zu § 19 Abs. 1 Satz 1 Nr. 3a GrEStG a.F. hat der BFH entschieden, aus 
dem Klammerzusatz "§ 1 Abs. 2a" ergebe sich eindeutig, dass sich die Anzeigepflicht auf Rechtsgeschäfte 
beziehe, die die Voraussetzungen des § 1 Abs. 2a GrEStG erfüllen können (vgl. BFH-Urteil vom 26. Februar 
2007 II R 50/06, BFH/NV 2007, 1535, m.w.N.). Dies entspreche auch der Absicht des Gesetzgebers, der 
durch diese Vorschrift "eine Anzeigepflicht für Erwerbsvorgänge im Sinne des § 1 Abs. 2a GrEStG" einführen 
wollte (Beschlussempfehlungen des Finanzausschusses zum Jahressteuergesetz 1997, BRDrucks 804/1/96, 
S. 15). Die Anzeigepflicht flankiere nach der erkennbaren Absicht des Gesetzgebers die Neufassung des § 1 
Abs. 2a GrEStG, durch die die Übertragung von Anteilen an grundbesitzenden Personengesellschaften der 
Grunderwerbsteuer unterworfen werden sollte, wenn sie im wirtschaftlichen Ergebnis einer Übertragung des 
Grundstücks gleichkomme.


47 (3) Entsprechendes gilt auch für die Neufassung des § 19 Abs. 1 Satz 1 Nr. 3a GrEStG für Erwerbsvorgänge 
nach dem 31. Dezember 2001.


48 In der Literatur wird zwar die Eindeutigkeit der Norm bezweifelt (Hofmann, a.a.O., § 19 Rz 3) und die Meinung 
vertreten, es bestehe keine Anzeigepflicht für Änderungen in der vermögensmäßigen Beteiligung eines an der 
Personengesellschaft bereits beteiligten Gesellschafters, selbst wenn diese Änderung zur Verwirklichung des 
Tatbestands des § 1 Abs. 2a GrEStG führe (vgl. Viskorf in Boruttau, a.a.O., § 19 Rz 23; Pahlke, a.a.O., § 19 
Rz 5; nicht eindeutig: Heine in Wilms/Jochum, Grunderwerbsteuergesetz, § 19 Rz 25). Dem kann jedoch nicht 
gefolgt werden. § 19 Abs. 1 Satz 1 Nr. 3a GrEStG schließt mit seinem Wortlaut unmittelbar an § 1 Abs. 2a 
Satz 1 GrEStG an. Daraus wird deutlich erkennbar, dass unter Änderungen des Gesellschafterbestandes i.S. 
des § 19 Abs. 1 Satz 1 Nr. 3a GrEStG solche i.S. des § 1 Abs. 2a GrEStG zu verstehen sind, wobei § 1 
Abs. 2a Satz 1 GrEStG für die maßgeblichen Änderungen durch die Verwendung des Begriffs "dergestalt" auf 
den Übergang von mindestens 95 % der Anteile am Gesellschaftsvermögen auf neue Gesellschafter abstellt. 
Die in § 1 Abs. 2a Satz 1 GrEStG geregelte Änderung des Gesellschafterbestandes ist aufgrund des 
Klammerzusatzes "§ 1 Abs. 2a" in § 19 Abs. 1 Satz 1 Nr. 3a GrEStG auch für die Anzeigepflicht maßgebend. 
Die Anzeigepflicht erfasst somit die Aufstockung der Beteiligungsquote eines neuen Gesellschafters innerhalb 
von fünf Jahren. Es gibt keinen Grund dafür, einzelne Erwerbsvorgänge, die den Tatbestand des § 1 Abs. 2a 
Satz 1 GrEStG auslösen, von der Anzeigepflicht auszunehmen.


49 dd) Die Anzeigepflicht der Beteiligten ist nicht davon abhängig, ob und inwieweit sie die durch einen 
Rechtsvorgang ausgelöste Grunderwerbsteuerpflicht erkannt haben bzw. wussten, dass insoweit eine 
Anzeigepflicht bestand (BFH-Urteil in BFH/NV 2016, 420, Rz 22).


50 ee) Demzufolge ist die Anwendung des § 16 Abs. 2 Nr. 1 GrEStG im Streitfall ausgeschlossen, weil die 
Klägerin den Erwerbsvorgang aufgrund des Sicherungsabtretungsvertrags vom 30. Dezember 2004 der 
Grunderwerbsteuerstelle des FA nicht angezeigt hat, obwohl sie dazu als Steuerschuldnerin nach § 19 Abs. 1 
Satz 1 Nr. 3a i.V.m. § 13 Nr. 6 GrEStG verpflichtet war.


51 Offenbleiben kann deshalb, ob --wie das FG angenommen hat-- eine Anzeigepflicht nach § 19 Abs. 1 Satz 2 
GrEStG bestanden hat.
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11 July 2017 


DRAFT 2017 UPDATE TO THE OECD MODEL TAX CONVENTION 


This note includes the draft contents of the next update to the OECD Model Tax Convention (the 2017 
update) prepared by Working Party 1 of the OECD Committee on Fiscal Affairs. It has not yet been 
approved by the CFA or the OECD Council, although, as noted below, significant parts of the 2017 update 
were previously approved as part of the BEPS Package (included in the 2015 final Reports on BEPS 
Actions 2, 6, 7 and 14). It will be submitted for the approval of the Committee on Fiscal Affairs (CFA) and 
of the OECD Council later in 2017. It therefore does not necessarily reflect the final views of the OECD 
and its member countries. 


As explained more fully below, comments are requested at this time only with respect to certain parts of 
the 2017 update that have not previously been released for comments. 


The 2017 update primarily comprises changes to the OECD Model Tax Convention that have been 
approved as part of the BEPS Package, were foreseen as part of the follow-up work on the treaty-related 
BEPS measures and/or were previously released for comments. Comments are accordingly not requested at 
this time with respect to these changes, which include the following: 


• Changes to the Title and Preamble of the OECD Model Tax Convention, as well as to its
Introduction, and related Commentary changes contained in the Report on Action 6 (Preventing the
Granting of Treaty Benefits in Inappropriate Circumstances).


• The addition of new paragraph 2 to Article 1 (the transparent entity provision) and of related
Commentary changes. These changes appear in Chapter 14 of the Report on Action 2 (Neutralising
the Effects of Hybrid Mismatch Arrangements).


• The addition of new paragraph 3 to Article 1 (the “saving clause”) and of related Commentary
changes. These changes appear in the Report on Action 6.


• Changes to the section of the Commentary on Article 1 on “Improper use of the Convention”,
which include optional provisions to deny treaty benefits with respect to income benefiting from
“special tax regimes” and in cases of certain subsequent changes to the domestic law of a treaty
partner after the conclusion of a tax treaty. Draft proposals for these optional provisions were
included in the Report on Action 6, which noted that the proposals would be reviewed in the light
of similar proposals which had been released by the United States for public comment in
September 2015. The optional provisions on “special tax regimes” and on subsequent changes to
domestic law, as they will appear in the 2017 update, have been finalised accordingly.


• Changes to Articles 3 and 4, and related Commentary changes, concerning the treaty residence of
pension funds. Paragraph 12 of the Report on Action 6 called for additional work to ensure that a
pension fund should be considered to be a resident of the State in which it is constituted regardless
of whether that pension fund benefits from a limited or complete exemption from taxation in that
State. The CFA released a discussion draft containing draft changes to Articles 3 and 4, and to the
Commentaries on these Articles, on 29 February 2016.


• Changes to paragraph 2 of Article 3 and related changes to the Commentaries on Articles 3 and 25.
The Report on Action 14 (Making Dispute Resolution Procedures More Effective) called for the
development of these changes – which are intended to remove any doubt that, in a case where the
competent authorities have agreed on a common meaning of an undefined term, the domestic law
meaning of that term would not be applicable – as part of the follow-up work on Action 14 to



http://www.oecd.org/tax/preventing-the-granting-of-treaty-benefits-in-inappropriate-circumstances-action-6-2015-final-report-9789264241695-en.htm

http://www.oecd.org/tax/preventing-the-granting-of-treaty-benefits-in-inappropriate-circumstances-action-6-2015-final-report-9789264241695-en.htm

http://www.oecd.org/tax/neutralising-the-effects-of-hybrid-mismatch-arrangements-action-2-2015-final-report-9789264241138-en.htm

http://www.oecd.org/tax/neutralising-the-effects-of-hybrid-mismatch-arrangements-action-2-2015-final-report-9789264241138-en.htm

http://www.oecd.org/tax/preventing-the-granting-of-treaty-benefits-in-inappropriate-circumstances-action-6-2015-final-report-9789264241695-en.htm

http://www.oecd.org/tax/preventing-the-granting-of-treaty-benefits-in-inappropriate-circumstances-action-6-2015-final-report-9789264241695-en.htm

http://www.oecd.org/tax/preventing-the-granting-of-treaty-benefits-in-inappropriate-circumstances-action-6-2015-final-report-9789264241695-en.htm

http://www.oecd.org/tax/treaties/discussion-draft-treaty-residence-pension-funds.pdf

http://www.oecd.org/tax/making-dispute-resolution-mechanisms-more-effective-action-14-2015-final-report-9789264241633-en.htm
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clarify the legal status of a competent authority mutual agreement. 


• Changes to paragraph 3 of Article 4 (the tie-breaker rule for determining the treaty residence of 
dual-resident persons other than individuals) and related Commentary changes. These changes 
appear in the Report on Action 6. 


• Changes to Article 5 and its Commentary resulting from the Report on Action 7 (Preventing the 
Artificial Avoidance of Permanent Establishment Status) and follow-up work on those changes.  


• Changes to the Commentary on Article 5 integrating the changes resulting from the work on BEPS 
Action 7 with previous work on the interpretation and application of Article 5. The proposals that 
resulted from that earlier work – which was based on the pre-2017 update version of Article 5 – 
were originally published in an October 2011 discussion draft, discussed at a 7 September 2012 
public consultation and subsequently released in a revised October 2012 discussion draft. 


• Changes to Article 8, related changes to subparagraph 1 e) of Article 3 (the definition of 
“international traffic”) and paragraph 3 of Article 15 (concerning the taxation of the crews of ships 
and aircraft operated in international traffic), and consequential changes to Articles 6, 13 and 22. 
These changes also include related Commentary changes. These proposed changes were released 
in a November 2013 discussion draft. 


• Changes to subparagraph 2 a) of Article 10, introducing a minimum holding period to access the 
5 per cent rate applicable to dividends, and related Commentary changes. These changes appear in 
the Report on Action 6. 


• The replacement of paragraph 17 of the Commentary on Article 10 with a paragraph containing an 
alternative provision that would deny the benefit of the lower rate provided in Article 10(2) a) to 
certain collective investment vehicles that do not pay tax on their investment income. That 
alternative provision was contained in the Report on Action 6. 


• Changes to paragraph 4 of Article 13, addressing transactions that seek to circumvent the 
application of that provision, and related Commentary changes. These changes appear in the 
Report on Action 6. 


• Changes to Articles 23 A and 23 B and related changes to the Commentaries on Articles 10, 11, 
21, and 23 A and 23 B. These changes address issues relating to the relief of double taxation that 
arose during the work on new paragraphs 2 and 3 of Article 1. Draft proposals for certain of these 
changes were included in the Report on Action 6.  


• Changes to Article 25 and to the Commentaries on Articles 2, 7, 9 and 25 contained in the Report 
on Action 14 or which that Report indicated would be developed as part of the follow-up work on 
Action 14. These changes include changes to paragraph 5 of Article 25, related Commentary 
changes and amendments to the “Sample Mutual Agreement on Arbitration” contained in an 
Annex to that Commentary. The changes related to the OECD Model MAP arbitration provision 
and its Commentary are intended to reflect the MAP arbitration provision developed in the 
negotiation of the Multilateral Convention to Implement Tax Treaty Related Measures to Prevent 
Base Erosion and Profit Shifting (the Multilateral Instrument or “MLI”) adopted on 24 November 
2016. 


• The addition of a new Article 29 (Entitlement to Benefits) and related Commentary, which 
includes in the OECD Model Tax Convention a limitation-on-benefits (LOB) rule (simplified and 
detailed versions), an anti-abuse rule for permanent establishments situated in third States, and a 
principal purposes test (PPT) rule. These provisions were contained in the Report on Action 6. As 
noted in that Report, the two versions of the LOB rule and the anti-abuse rule for permanent 
establishments situated in third States as presented in the Report were draft provisions subject to 
changes, in the light of the versions of those rules that would be included in the 2016 United States 



http://www.oecd.org/tax/preventing-the-granting-of-treaty-benefits-in-inappropriate-circumstances-action-6-2015-final-report-9789264241695-en.htm

http://www.oecd.org/tax/preventing-the-artificial-avoidance-of-permanent-establishment-status-action-7-2015-final-report-9789264241220-en.htm

http://www.oecd.org/tax/preventing-the-artificial-avoidance-of-permanent-establishment-status-action-7-2015-final-report-9789264241220-en.htm

http://www.oecd.org/tax/treaties/48836726.pdf

http://www.oecd.org/tax/treaties/oecdmodeltaxconventionreviseddiscussiondraftonthedefinitionofpermanentestablishment.htm

http://www.oecd.org/ctp/treaties/oecd-consults-on-mtc-changes-re-international-traffic.htm

http://www.oecd.org/tax/preventing-the-granting-of-treaty-benefits-in-inappropriate-circumstances-action-6-2015-final-report-9789264241695-en.htm

http://www.oecd.org/tax/preventing-the-granting-of-treaty-benefits-in-inappropriate-circumstances-action-6-2015-final-report-9789264241695-en.htm

http://www.oecd.org/tax/preventing-the-granting-of-treaty-benefits-in-inappropriate-circumstances-action-6-2015-final-report-9789264241695-en.htm

http://www.oecd.org/tax/preventing-the-granting-of-treaty-benefits-in-inappropriate-circumstances-action-6-2015-final-report-9789264241695-en.htm

http://www.oecd.org/tax/making-dispute-resolution-mechanisms-more-effective-action-14-2015-final-report-9789264241633-en.htm

http://www.oecd.org/tax/making-dispute-resolution-mechanisms-more-effective-action-14-2015-final-report-9789264241633-en.htm

http://www.oecd.org/tax/multilateral-instrument-for-beps-tax-treaty-measures-the-ad-hoc-group.htm

http://www.oecd.org/tax/multilateral-instrument-for-beps-tax-treaty-measures-the-ad-hoc-group.htm

http://www.oecd.org/tax/treaties/countries-adopt-multilateral-convention-to-close-tax-treaty-loopholes-and-improve-functioning-of-international-tax-system.htm

http://www.oecd.org/tax/treaties/countries-adopt-multilateral-convention-to-close-tax-treaty-loopholes-and-improve-functioning-of-international-tax-system.htm

http://www.oecd.org/tax/preventing-the-granting-of-treaty-benefits-in-inappropriate-circumstances-action-6-2015-final-report-9789264241695-en.htm





4 


Model Income Tax Convention, which had not been finalised at the time the Report on Action 6 
was approved. Those provisions, as they will appear in the 2017 update, have been finalised 
accordingly. The Commentary on Article 29 also contains three additional examples on the 
application of the PPT rule to non-CIV funds (which were not included in the Report on Action 6) 
which were released in draft form in a March 2016 discussion draft. 


• Consequential changes (included in Part 2 of this document) required as a consequence of the
contents of the 2017 update described above.


Comments are invited with respect to certain other changes to the OECD Model Tax Convention that have 
not been previously released for comments. These changes are as follows: 


• Changes to paragraph 13 of the Commentary on Article 4 related to the issue whether a house
rented to an unrelated person can be considered to be a “permanent home available to” the landlord
for purposes of the tie-breaker rule in Article 4(2) a).


• Changes to paragraphs 17 and 19 of, and the addition of new paragraph 19.1 to, the Commentary
on Article 4. These changes are intended to clarify the meaning of “habitual abode” in the tie-
breaker rule in Article 4(2) c).


• The addition of new paragraph 1.1 to the Commentary on Article 5. That paragraph indicates that
registration for the purposes of a value added tax or goods and services tax is, by itself, irrelevant
for the purposes of the application and interpretation of the permanent establishment definition.


• Deletion of the parenthetical reference “(other than a partnership)” from subparagraph 2 a) of
Article 10, which is intended to ensure that the reduced rate of source taxation on dividends
provided by that subparagraph is applicable in the case where new Article 1(2) would have the
effect that a dividend paid to a transparent entity would be considered to be income of a resident of
a Contracting State because it is taxed either in the hands of the entity or in the hands of the
members of that entity. That deletion is accompanied by new paragraphs 11 and 11.1 of the
Commentary on Article 10.


As part of the 2017 update, a number of changes and additions will also be made to the observations, 
reservations and positions of OECD member countries and non-member economies. These changes and 
additions are in the process of being formulated and will be included in the final version of the 2017 
update. 


Comments should be sent electronically in Word format by 10 August 2017 to 
taxtreaties@oecd.org. Comments should be addressed to the Tax Treaties, Transfer Pricing and 
Financial Transactions Division, OECD/CTPA.  


All responses to this consultation document will be made publicly available. Responses submitted in the 
name of a collective “grouping” or “coalition”, or by any person submitting responses on behalf of another 
person or group of persons, should identify all enterprises or individuals who are members of that 
collective group, or the person(s) on whose behalf the commentator(s) are acting. 



http://www.oecd.org/tax/treaties/beps-consultation-treaty-entitlement-non-civ-funds.htm

mailto:taxtreaties@oecd.org
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THE 2017 UPDATE AND CONSEQUENTIAL CHANGES TO 
THE OECD MODEL TAX CONVENTION  


Introduction  


1. Part 1 of this note includes the draft contents of the 2017 Update to the OECD Model Tax 
Convention (the 2017 Update). Part 2 includes the consequential changes to the rest of the Model Tax 
Convention that have been drafted by the Secretariat as a consequence of the contents of 2017 Update.   


PART 1 - CONTENTS OF THE 2017 UPDATE TO THE OECD MODEL TAX CONVENTION 


[The changes to the existing text of the Model Tax Convention appear in strikethrough for deletions and 
bold italics for additions] 


A. CHANGES TO THE INTRODUCTION 


1. Replace paragraphs 2 and 3 of the Introduction and add the following new paragraphs 15.1 to 
15.6: 


2.  It has long been recognised among the member countries of the Organisation for Economic 
Co-operation and Development that it is desirable to clarify, standardise, and confirm the fiscal 
situation of taxpayers who are engaged in commercial, industrial, financial, or any other activities 
in other countries through the application by all countries of common solutions to identical cases of 
double taxation. These countries have also long recognised the need to improve administrative 
co-operation in tax matters, notably through exchange of information and assistance in 
collection of taxes, for the purpose of preventing tax evasion and avoidance. 


3.  These are this is the main purposes of the OECD Model Tax Convention on Income and on 
Capital, which provides a means of settling on a uniform basis the most common problems that 
arise in the field of international juridical double taxation. As recommended by the Council of the 
OECD,1


 member countries, when concluding or revising bilateral conventions, should conform to 
this Model Convention as interpreted by the Commentaries thereon and having regard to the 
reservations contained therein and their tax authorities should follow these Commentaries, as 
modified from time to time and subject to their observations thereon, when applying and 
interpreting the provisions of their bilateral tax conventions that are based on the Model 
Convention. 


C.  Tax policy considerations that are relevant to the decision of whether to enter into a tax 
treaty or amend an existing treaty 


15.1 In 1997, the OECD Council adopted a recommendation that the Governments of member 
countries pursue their efforts to conclude bilateral tax treaties with those member countries, and 
where appropriate with non-member countries, with which they had not yet entered into such 
conventions. Whilst the question of whether or not to enter into a tax treaty with another country 
is for each State to decide on the basis of different factors, which include both tax and non-tax 
considerations, tax policy considerations will generally play a key role in that decision. The 
following paragraphs describe some of these tax policy considerations, which are relevant not 


                                                      
1 See Annex. 
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only to the question of whether a treaty should be concluded with a State but also to the question 
of whether a State should seek to modify or replace an existing treaty or even, as a last resort, 
terminate a treaty (taking into account the fact that termination of a treaty often has a negative 
impact on large number of taxpayers who are not concerned by the situations that result in the 
termination of the treaty).  


15.2 Since a main objective of tax treaties is the avoidance of double taxation in order to 
reduce tax obstacles to cross-border services, trade and investment, the existence of risks of 
double taxation resulting from the interaction of the tax systems of the two States involved will 
be the primary tax policy concern. Such risks of double taxation will generally be more 
important where there is a significant level of existing or projected cross-border trade and 
investment between two States. Most of the provisions of tax treaties seek to alleviate double 
taxation by allocating taxing rights between the two States and it is assumed that where a State 
accepts treaty provisions that restrict its right to tax elements of income, it generally does so on 
the understanding that these elements of income are taxable in the other State. Where a State 
levies no or low income taxes, other States should consider whether there are risks of double 
taxation that would justify, by themselves, a tax treaty. States should also consider whether there 
are elements of another State’s tax system that could increase the risk of non-taxation, which 
may include tax advantages that are ring-fenced from the domestic economy. 


15.3 Accordingly, two States that consider entering into a tax treaty should evaluate the extent 
to which the risk of double taxation actually exists in cross-border situations involving their 
residents. A large number of cases of residence-source juridical double taxation can be 
eliminated through domestic provisions for the relief of double taxation (ordinarily in the form 
of either the exemption or credit method) which operate without the need for tax treaties. Whilst 
these domestic provisions will likely address most forms of residence-source juridical double 
taxation, they will not cover all cases of double taxation, especially if there are significant 
differences in the source rules of the two States or if the domestic law of these States does not 
allow for unilateral relief of economic double taxation (e.g. in the case of a transfer pricing 
adjustment made in another State). 


15.4 Another tax policy consideration that is relevant to the conclusion of a tax treaty is the 
risk of excessive taxation that may result from high withholding taxes in the source State. Whilst 
mechanisms for the relief of double taxation will normally ensure that such high withholding 
taxes do not result in double taxation, to the extent that such taxes levied in the State of source 
exceed the amount of tax normally levied on profits in the State of residence, they may have a 
detrimental effect on cross-border trade and investment.  


15.5 Further tax considerations that should be taken into account when considering entering 
into a tax treaty include the various features of tax treaties that encourage and foster economic 
ties between countries, such as the protection from discriminatory tax treatment of foreign 
investment that is offered by the non-discrimination rules of Article 24, the greater certainty of 
tax treatment for taxpayers who are entitled to benefit from the treaty and the fact that tax 
treaties provide, through the mutual agreement procedure, together with the possibility for 
Contracting States of moving to arbitration, a mechanism for the resolution of cross-border tax 
disputes.  


15.6 An important objective of tax treaties being the prevention of tax avoidance and evasion, 
States should also consider whether their prospective treaty partners are willing and able to 
implement effectively the provisions of tax treaties concerning administrative assistance, such as 
the ability to exchange tax information, this being a key aspect that should be taken into account 
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when deciding whether or not to enter into a tax treaty. The ability and willingness of a State to 
provide assistance in the collection of taxes would also be a relevant factor to take into account. 
It should be noted, however, that in the absence of any actual risk of double taxation, these 
administrative provisions would not, by themselves, provide a sufficient tax policy basis for the 
existence of a tax treaty because such administrative assistance could be secured through more 
targeted alternative agreements, such as the conclusion of a tax information exchange 
agreement or the participation in the Multilateral Convention on Mutual Administrative 
Assistance in Tax Matters.1 


2. Replace paragraph 16 of the Introduction and the headings preceding it by the following:  


DC. Presentation of the Model Convention 


Title of the Model Convention 


16.  In both the 1963 Draft Convention and the 1977 Model Convention, the title of the Model 
Convention included a reference to the elimination of double taxation. In recognition of the fact 
that the Model Convention does not deal exclusively with the elimination of double taxation but 
also addresses other issues, such as the prevention of tax evasion and avoidance as well as non-
discrimination, it was subsequently decided, in 1992, to use a shorter title which did not include 
this reference. This change has been was made both on the cover page of this publication and in the 
Model Convention itself. However, it is was understood that the practice of many member 
countries is was still to include in the title a reference to either the elimination of double taxation or 
to both the elimination of double taxation and the prevention of fiscal evasion since both 
approaches emphasised these important purposes of the Convention.  


16.1  As a result of work undertaken as part of the OECD/G20 Base Erosion and Profit 
Shifting Project, in 2014 the Committee decided to amend the title of the Convention and to 
include a preamble. The changes made expressly recognise that the purposes of the Convention 
are not limited to the elimination of double taxation and that the Contracting States do not 
intend the provisions of the Convention to create opportunities for non-taxation or reduced 
taxation through tax evasion and avoidance. Given the particular base erosion and profit 
shifting concerns arising from treaty-shopping arrangements, it was also decided to refer 
expressly to such arrangements as one example of tax avoidance that should not result from tax 
treaties, it being understood that this was only one example of tax avoidance that the 
Contracting States intend to prevent.  


16.2 Since the title and preamble form part of the context of the Convention2 and constitute a 
general statement of the object and purpose of the Convention, they should play an important 
role in the interpretation of the provisions of the Convention. According to the general rule of 
treaty interpretation contained in Article 31(1) of the Vienna Convention on the Law of Treaties, 
“[a] treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 
given to the terms of the treaty in their context and in the light of its object and purpose.”  


                                                      
1  Available at http://www.oecd.org/ctp/exchange-of-tax-information/ENG-Amended-Convention.pdf. 


2  See Art. 31(2) of the Vienna Convention on the Law of Treaties. 



http://www.oecd.org/ctp/exchange-of-tax-information/ENG-Amended-Convention.pdf
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B. CHANGES TO THE CONVENTION 


Title and Preamble 


3. Replace the Title of the Convention (including its footnote) by the following: 


Convention between (State A) and (State B) for the elimination of double taxation with respect 
to taxes on income and on capital and the prevention of tax evasion and avoidance Convention 
between (State A) and (State B) with respect to taxes on income and on capital1 


1.  States wishing to do so may follow the widespread practice of including in the title a reference to 
either the avoidance of double taxation or to both the avoidance of double taxation and the 
prevention of fiscal evasion.  


4. Replace the heading “Preamble to the Convention” (including its footnote) by the following: 


PREAMBLE TO THE CONVENTION1 
1.  The Preamble of the Convention shall be drafted in accordance with the constitutional procedure of 


both Contracting States. 


PREAMBLE TO THE CONVENTION 


(State A) and (State B), 


Desiring to further develop their economic relationship and to enhance their co-operation in tax 
matters,  


Intending to conclude a Convention for the elimination of double taxation with respect to taxes 
on income and on capital without creating opportunities for non-taxation or reduced taxation 
through tax evasion or avoidance (including through treaty-shopping arrangements aimed at 
obtaining reliefs provided in this Convention for the indirect benefit of residents of third States), 


Have agreed as follows:  


Article 1 


5. Replace Article 1 by the following: 


Article 1 
PERSONS COVERED 


1. This Convention shall apply to persons who are residents of one or both of the Contracting 
States. 


2. For the purposes of this Convention, income derived by or through an entity or 
arrangement that is treated as wholly or partly fiscally transparent under the tax law of either 
Contracting State shall be considered to be income of a resident of a Contracting State but only 
to the extent that the income is treated, for purposes of taxation by that State, as the income of a 
resident of that State. 


3. This Convention shall not affect the taxation, by a Contracting State, of its residents 
except with respect to the benefits granted under paragraph 3 of Article 7, paragraph 2 of 
Article 9 and Articles 19, 20, 23 [A] [B], 24, 25 and 28.  
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Article 3 


6. Replace subparagraph 1 e) of Article 3 by the following: 


e)  the term “international traffic” means any transport by a ship or aircraft operated by an 
enterprise that has its place of effective management in a Contracting State, except when the 
ship or aircraft is operated solely between places in the other a Contracting State and the 
enterprise that operates the ship or aircraft is not an enterprise of that State;  


7. Add the following definition of “recognised pension fund” to paragraph 1 of Article 3: 


i) the term “recognised pension fund” of a State means an entity or arrangement established 
in that State that is treated as a separate person under the taxation laws of that State and: 


(i) that is established and operated exclusively or almost exclusively to administer or 
provide retirement benefits and ancillary or incidental benefits to individuals and 
that is regulated as such by that State or one of its political subdivisions or local 
authorities; or 


(ii) that is established and operated exclusively or almost exclusively to invest funds for 
the benefit of entities or arrangements referred to in subdivision (i). 


8. Replace paragraph 2 of Article 3 by the following: 


2. As regards the application of the Convention at any time by a Contracting State, any term 
not defined therein shall, unless the context otherwise requires or the competent authorities agree 
to a different meaning pursuant to the provisions of Article 25, have the meaning that it has at 
that time under the law of that State for the purposes of the taxes to which the Convention applies, 
any meaning under the applicable tax laws of that State prevailing over a meaning given to the 
term under other laws of that State. 


Article 4 


9. Replace paragraph 1 of Article 4 by the following: 


1. For the purposes of this Convention, the term “resident of a Contracting State” means any 
person who, under the laws of that State, is liable to tax therein by reason of his domicile, 
residence, place of management or any other criterion of a similar nature, and also includes that 
State and any political subdivision or local authority thereof as well as a recognised pension fund 
of that State. This term, however, does not include any person who is liable to tax in that State in 
respect only of income from sources in that State or capital situated therein. 


10. Replace paragraph 3 of Article 4 by the following: 


3.  Where by reason of the provisions of paragraph 1 a person other than an individual is a 
resident of both Contracting States, then it shall be deemed to be a resident only of the State in which 
its place of effective management is situated. the competent authorities of the Contracting States 
shall endeavour to determine by mutual agreement the Contracting State of which such person 
shall be deemed to be a resident for the purposes of the Convention, having regard to its place of 
effective management, the place where it is incorporated or otherwise constituted and any other 
relevant factors. In the absence of such agreement, such person shall not be entitled to any relief 
or exemption from tax provided by this Convention except to the extent and in such manner as 
may be agreed upon by the competent authorities of the Contracting States. 
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Article 5 


11. Replace Article 5 by the following: 


Article 5 


PERMANENT ESTABLISHMENT 


1. For the purposes of this Convention, the term “permanent establishment” means a fixed 
place of business through which the business of an enterprise is wholly or partly carried on. 


2. The term “permanent establishment” includes especially: 


a) a place of management; 


b) a branch; 


c) an office; 


d) a factory; 


e)  a workshop, and 


f) a mine, an oil or gas well, a quarry or any other place of extraction of natural resources. 


3. A building site or construction or installation project constitutes a permanent establishment 
only if it lasts more than twelve months. 


4. Notwithstanding the preceding provisions of this Article, the term “permanent 
establishment” shall be deemed not to include: 


a) the use of facilities solely for the purpose of storage, display or delivery of goods or 
merchandise belonging to the enterprise; 


b) the maintenance of a stock of goods or merchandise belonging to the enterprise solely for 
the purpose of storage, display or delivery; 


c) the maintenance of a stock of goods or merchandise belonging to the enterprise solely for 
the purpose of processing by another enterprise; 


d) the maintenance of a fixed place of business solely for the purpose of purchasing goods or 
merchandise or of collecting information, for the enterprise; 


e) the maintenance of a fixed place of business solely for the purpose of carrying on, for the 
enterprise, any other activity of a preparatory or auxiliary character; 


f)  the maintenance of a fixed place of business solely for any combination of activities 
mentioned in subparagraphs a) to e), provided that the overall activity of the fixed place of 
business resulting from this combination is of a preparatory or auxiliary character, 


provided that such activity or, in the case of subparagraph f), the overall activity of the fixed 
place of business, is of a preparatory or auxiliary character.  


4.1 Paragraph 4 shall not apply to a fixed place of business that is used or maintained by an 
enterprise if the same enterprise or a closely related enterprise carries on business activities at 
the same place or at another place in the same Contracting State and 


a) that place or other place constitutes a permanent establishment for the enterprise or the 
closely related enterprise under the provisions of this Article, or 
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b) the overall activity resulting from the combination of the activities carried on by the two 
enterprises at the same place, or by the same enterprise or closely related enterprises at the 
two places, is not of a preparatory or auxiliary character, 


provided that the business activities carried on by the two enterprises at the same place, or by the 
same enterprise or closely related enterprises at the two places, constitute complementary 
functions that are part of a cohesive business operation.  


5. Notwithstanding the provisions of paragraphs 1 and 2 but subject to the provisions of 
paragraph 6, where a person − other than an agent of an independent status to whom paragraph 6 
applies − is acting in a Contracting State on behalf of an enterprise and has, and habitually 
exercises, in a Contracting State, an authority to conclude contracts, in doing so, habitually 
concludes contracts, or habitually plays the principal role leading to the conclusion of contracts 
that are routinely concluded without material modification by the enterprise, and these contracts 
are 


a) in the name of the enterprise, or 


b) for the transfer of the ownership of, or for the granting of the right to use, property owned 
by that enterprise or that the enterprise has the right to use, or  


c) for the provision of services by that enterprise,  


that enterprise shall be deemed to have a permanent establishment in that State in respect of any 
activities which that person undertakes for the enterprise, unless the activities of such person are 
limited to those mentioned in paragraph 4 which, if exercised through a fixed place of business 
(other than a fixed place of business to which paragraph 4.1 would apply), would not make this 
fixed place of business a permanent establishment under the provisions of that paragraph. 


6. An enterprise shall not be deemed to have a permanent establishment in a Contracting State 
merely because it carries on business in that State through a broker, general commission agent or 
any other agent of an independent status, provided that such persons are acting in the ordinary 
course of their business.Paragraph 5 shall not apply where the person acting in a Contracting 
State on behalf of an enterprise of the other Contracting State carries on business in the first-
mentioned State as an independent agent and acts for the enterprise in the ordinary course of 
that business. Where, however, a person acts exclusively or almost exclusively on behalf of one 
or more enterprises to which it is closely related, that person shall not be considered to be an 
independent agent within the meaning of this paragraph with respect to any such enterprise.  


7. The fact that a company which is a resident of a Contracting State controls or is controlled 
by a company which is a resident of the other Contracting State, or which carries on business in 
that other State (whether through a permanent establishment or otherwise), shall not of itself 
constitute either company a permanent establishment of the other. 


8. For the purposes of this Article, a person or enterprise is closely related to an enterprise if, 
based on all the relevant facts and circumstances, one has control of the other or both are under 
the control of the same persons or enterprises. In any case, a person or enterprise shall be 
considered to be closely related to an enterprise if one possesses directly or indirectly more than 
50 per cent of the beneficial interest in the other (or, in the case of a company, more than 50 per 
cent of the aggregate vote and value of the company’s shares or of the beneficial equity interest 
in the company) or if another person or enterprise possesses directly or indirectly more than 50 
per cent of the beneficial interest (or, in the case of a company, more than 50 per cent of the 
aggregate vote and value of the company’s shares or of the beneficial equity interest in the 
company) in the person and the enterprise or in the two enterprises. 
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Article 6 


12. Replace paragraph 2 of Article 6 by the following: 


2. The term “immovable property” shall have the meaning which it has under the law of the 
Contracting State in which the property in question is situated. The term shall in any case include 
property accessory to immovable property, livestock and equipment used in agriculture and for-
estry, rights to which the provisions of general law respecting landed property apply, usufruct of 
immovable property and rights to variable or fixed payments as consideration for the working of, 
or the right to work, mineral deposits, sources and other natural resources; ships, boats and aircraft 
shall not be regarded as immovable property. 


Article 8 


13. Replace Article 8 by the following: 


Article 8 


INTERNATIONAL SHIPPING, INLAND WATERWAYS TRANSPORT AND AIR 
TRANSPORT 


1.  Profits of an enterprise of a Contracting State from the operation of ships or aircraft in 
international traffic shall be taxable only in the Contracting that State in which the place of 
effective management of the enterprise is situated. 


2.  Profits from the operation of boats engaged in inland waterways transport shall be taxable 
only in the Contracting State in which the place of effective management of the enterprise is 
situated. 


3.  If the place of effective management of a shipping enterprise or of an inland waterways 
transport enterprise is aboard a ship or boat, then it shall be deemed to be situated in the 
Contracting State in which the home harbour of the ship or boat is situated, or, if there is no such 
home harbour, in the Contracting State of which the operator of the ship or boat is a resident. 


24.  The provisions of paragraph 1 shall also apply to profits from the participation in a pool, a 
joint business or an international operating agency. 


Article 10 


14.  Replace subparagraph 2 a) of Article 10 by the following:  


a) 5 per cent of the gross amount of the dividends if the beneficial owner is a company (other 
than a partnership) which holds directly at least 25 per cent of the capital of the company 
paying the dividends throughout a 365 day period that includes the day of the payment of the 
dividend (for the purpose of computing that period, no account shall be taken of changes of 
ownership that would directly result from a corporate reorganisation, such as a merger or 
divisive reorganisation, of the company that holds the shares or that pays the dividend); 


Article 13 


15. Replace paragraph 3 of Article 13 by the following: 
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3. Gains from the alienation of ships or aircraft operated in international traffic, boats engaged 
in inland waterways transport or movable property pertaining to the operation of such ships, 
aircraft or boats, shall be taxable only in the Contracting State in which the place of effective 
management of the enterprise is situated. Gains that an enterprise of a Contracting State that 
operates ships or aircraft in international traffic derives from the alienation of such ships or 
aircraft, or from movable property pertaining to the operation of such ships or aircraft, shall be 
taxable only in that State. 


16. Replace paragraph 4 of Article 13 by the following: 


4. Gains derived by a resident of a Contracting State from the alienation of shares or 
comparable interests, such as interests in a partnership or trust, may be taxed in the other 
Contracting State if, at any time during the 365 days preceding the alienation, these shares or 
comparable interests derived deriving more than 50 per cent of their value directly or indirectly 
from immovable property, as defined in Article 6, situated in that the other State may be taxed in 
that other State. 


Article 15 


17. Replace paragraph 3 of Article 15 by the following: 


3. Notwithstanding the preceding provisions of this Article, remuneration derived by a resident 
of a Contracting State in respect of an employment, as a member of the regular complement of a 
ship or aircraft, that is exercised aboard a ship or aircraft operated in international traffic, other 
than aboard a ship or aircraft operated solely within the other Contracting State, , or aboard a 
boat engaged in inland waterways transport ,shall be taxable only in the first-mentioned State 
may be taxed in the Contracting State in which the place of effective management of the enterprise 
is situated.  


Article 22 


18. Replace paragraph 3 of Article 22 by the following: 


3. Capital represented by ships and aircraft operated in international traffic and by boats 
engaged in inland waterways transport, and by movable property pertaining to the operation of 
such ships, aircraft and boats, shall be taxable only in the Contracting State in which the place of 
effective management of the enterprise is situated. Capital of an enterprise of a Contracting State 
that operates ships or aircraft in international traffic represented by such ships or aircraft, and 
by movable property pertaining to the operation of such ships or aircraft, shall be taxable only in 
that State. 


Article 23 A 


19.  Replace paragraphs 1 and 2 of Article 23 A by the following: 


1. Where a resident of a Contracting State derives income or owns capital which may be taxed 
in the other Contracting State in accordance with the provisions of this Convention (except to the 
extent that these provisions allow taxation by that other State solely because the income is also 
income derived by a resident of that State or because the capital is also capital owned by a 
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resident of that State), may be taxed in the other Contracting State, the first-mentioned State shall, 
subject to the provisions of paragraphs 2 and 3, exempt such income or capital from tax. 


2. Where a resident of a Contracting State derives items of income which may be taxed in the 
other Contracting State in accordance with the provisions of Articles 10 and 11 (except to the 
extent that these provisions allow taxation by that other State solely because the income is also 
income derived by a resident of that State), the first-mentioned State shall allow as a deduction 
from the tax on the income of that resident an amount equal to the tax paid in that other State. Such 
deduction shall not, however, exceed that part of the tax, as computed before the deduction is 
given, which is attributable to such items of income derived from that other State. 


Article 23 B 


20. Replace paragraph 1 of Article 23 B by the following: 


1. Where a resident of a Contracting State derives income or owns capital which may be taxed 
in the other Contracting State in accordance with the provisions of this Convention (except to the 
extent that these provisions allow taxation by that other State solely because the income is also 
income derived by a resident of that State or because the capital is also capital owned by a 
resident of that State), may be taxed in the other Contracting State, the first-mentioned State shall 
allow: 


a)  as a deduction from the tax on the income of that resident, an amount equal to the income 
tax paid in that other State; 


b)  as a deduction from the tax on the capital of that resident, an amount equal to the capital tax 
paid in that other State. 


Such deduction in either case shall not, however, exceed that part of the income tax or capital tax, 
as computed before the deduction is given, which is attributable, as the case may be, to the income 
or the capital which may be taxed in that other State.  


Article 25 


21. Replace paragraph 1 of Article 25 by the following: 


1. Where a person considers that the actions of one or both of the Contracting States result or 
will result for him in taxation not in accordance with the provisions of this Convention, he may, 
irrespective of the remedies provided by the domestic law of those States, present his case to the 
competent authority of eitherthe Contracting State of which he is a resident or, if his case comes 
under paragraph 1 of Article 24, to that of the Contracting State of which he is a national. The case 
must be presented within three years from the first notification of the action resulting in taxation 
not in accordance with the provisions of the Convention. 


22. Replace paragraph 5 of Article 25 by the following: 


5. Where, 


a) under paragraph 1, a person has presented a case to the competent authority of a Contracting 
State on the basis that the actions of one or both of the Contracting States have resulted for 
that person in taxation not in accordance with the provisions of this Convention, and 
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b) the competent authorities are unable to reach an agreement to resolve that case pursuant to 
paragraph 2 within two years from the presentation of the case to the competent authority of 
the other Contracting State date when all the information required by the competent 
authorities in order to address the case has been provided to both competent authorities, 


any unresolved issues arising from the case shall be submitted to arbitration if the person so 
requests in writing. These unresolved issues shall not, however, be submitted to arbitration if a 
decision on these issues has already been rendered by a court or administrative tribunal of either 
State. Unless a person directly affected by the case does not accept the mutual agreement that 
implements the arbitration decision, that decision shall be binding on both Contracting States and 
shall be implemented notwithstanding any time limits in the domestic laws of these States. The 
competent authorities of the Contracting States shall by mutual agreement settle the mode of 
application of this paragraph.1 


_______________ 
1 In some States, national law, policy or administrative considerations may not allow or justify the type 


of dispute resolution envisaged under this paragraph. In addition, some States may only wish to 
include this paragraph in treaties with certain States. For these reasons, the paragraph should only be 
included in the Convention where each State concludes that it would be appropriate to do so based on 
the factors described in paragraph 65 of the Commentary on the paragraph. As mentioned in 
paragraph 74 of that Commentary, however, other States may be able to agree to remove from the 
paragraph the condition that issues may not be submitted to arbitration if a decision on these issues 
has already been rendered by one of their courts or administrative tribunals. 


Articles 29-31 


23. Renumber Articles 29, 30 and 31 as Articles 30, 31 and 32 respectively and add the following 
new Article 29:  


ARTICLE 29 


ENTITLEMENT TO BENEFITS1 


1.
  [Provision that, subject to paragraphs 3 to 5, restricts treaty benefits to a resident of a 


Contracting State who is a “qualified person” as defined in paragraph 2] 


2. [Definition of situations where a resident is a qualified person, which covers 


− an individual; 


− a Contracting State, its political subdivisions and their agencies and instrumentalities; 


− certain publicly-traded companies and entities;  


− certain affiliates of publicly-listed companies and entities; 


                                                      
1  The drafting of this Article will depend on how the Contracting States decide to implement their 


common intention, reflected in the preamble of the Convention and incorporated in the minimum standard 
agreed to as part of the OECD/G20 Base Erosion and Profit Shifting Project, to eliminate double taxation 
without creating opportunities for non-taxation or reduced taxation through tax evasion or avoidance, 
including through treaty-shopping arrangements. This may be done either through the adoption of 
paragraph 9 only, through the adoption of the detailed version of paragraphs 1 to 7 that is described in the 
Commentary on Article 29 together with the implementation of an anti-conduit mechanism as described in 
paragraph 187 of that Commentary, or through the adoption of paragraph 9 together with any variation of 
paragraphs 1 to 7 described in the Commentary on Article 29. 
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− certain non-profit organisations and recognised pension funds; 


− other entities that meet certain ownership and base erosion requirements; 


− certain collective investment vehicles.] 


3. [Provision that provides treaty benefits to certain income derived by a person that is not a 
qualified person if the person is engaged in the active conduct of a business in its State of 
residence and the income emanates from, or is incidental to, that business] 


4. [Provision that provides treaty benefits to a person that is not a qualified person if 
at least more than an agreed proportion of that entity is owned by certain persons entitled to 
equivalent benefits] 


5. [Provision that provides treaty benefits to a person that qualifies as a “headquarters 
company”] 


6. [Provision that allows the competent authority of a Contracting State to grant certain treaty 
benefits to a person where benefits would otherwise be denied under paragraph 1] 


7. [Definitions applicable for the purposes of paragraphs 1 to 7] 


8. a) Where 


(i) an enterprise of a Contracting State derives income from the other Contracting 
State and the first-mentioned State treats such income as attributable to a 
permanent establishment of the enterprise situated in a third jurisdiction, and  


(ii) the profits attributable to that permanent establishment are exempt from tax in the 
first-mentioned State, 


 the benefits of this Convention shall not apply to any item of income on which the tax in 
the third jurisdiction is less than the lower of [rate to be determined bilaterally] of the 
amount of that item of income and 60 per cent of the tax that would be imposed in the 
first-mentioned State on that item of income if that permanent establishment were situated 
in the first-mentioned State. In such a case any income to which the provisions of this 
paragraph apply shall remain taxable according to the domestic law of the other State, 
notwithstanding any other provisions of the Convention. 


b) The preceding provisions of this paragraph shall not apply if the income derived from the 
other State emanates from, or is incidental to, the active conduct of a business carried on 
through the permanent establishment (other than the business of making, managing or 
simply holding investments for the enterprise’s own account, unless these activities are 
banking, insurance or securities activities carried on by a bank, insurance enterprise or 
registered securities dealer, respectively).  


c) If benefits under this Convention are denied pursuant to the preceding provisions of this 
paragraph with respect to an item of income derived by a resident of a Contracting State, 
the competent authority of the other Contracting State may, nevertheless, grant these 
benefits with respect to that item of income if, in response to a request by such resident, 
such competent authority determines that granting such benefits is justified in light of the 
reasons such resident did not satisfy the requirements of this paragraph (such as the 
existence of losses). The competent authority of the Contracting State to which a request 
has been made under the preceding sentence shall consult with the competent authority of 
the other Contracting State before either granting or denying the request. 
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9. Notwithstanding the other provisions of this Convention, a benefit under this Convention 
shall not be granted in respect of an item of income or capital if it is reasonable to conclude, 
having regard to all relevant facts and circumstances, that obtaining that benefit was one of the 
principal purposes of any arrangement or transaction that resulted directly or indirectly in that 
benefit, unless it is established that granting that benefit in these circumstances would be in 
accordance with the object and purpose of the relevant provisions of this Convention. 
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C. CHANGES TO THE COMMENTARY 


Article 1 


24. Replace the Commentary on Article 1 by the following:  


Paragraph 1 


1. Whereas the earliest many conventions in general concluded in the first part of the 20th 
century were applicable to “citizens” of the Contracting States, more recent conventions 
concluded afterwards almost always usually apply to “residents” of one or both of the Contracting 
States irrespective of nationality. Some conventions are of even wider scope because they apply 
more generally to “taxpayers” of the Contracting States; they are, therefore, also applicable to 
persons, who, although not residing in either State, are nevertheless liable to tax on part of their 
income or capital in each of them. It has been deemed preferable for practical reasons to provide 
that the Convention is to apply to persons who are residents of one or both of the Contracting 
States. That approach is reflected in paragraph 1. The term “resident” is defined in Article 4. The 
fact that a person is a resident of a Contracting State does not mean, however, that the person is 
automatically entitled to the benefits of the Convention since some or all of these benefits may 
be denied under various provisions of the Convention, including those of Article 29.  


Paragraph 2 


2. This paragraph addresses the situation of the income of entities or arrangements that 
one or both Contracting States treat as wholly or partly fiscally transparent for tax purposes. 
The provisions of the paragraph ensure that income of such entities or arrangements is treated, 
for the purposes of the Convention, in accordance with the principles reflected in the 1999 
report of the Committee on Fiscal Affairs entitled “The Application of the OECD Model Tax 
Convention to Partnerships”.1 That report therefore provides guidance and examples on how 
the provision should be interpreted and applied in various situations.  


3. The report, however, dealt exclusively with partnerships and whilst the Committee 
recognised that many of the principles included in the report could also apply with respect to 
other non-corporate entities, it expressed the intention to examine the application of the Model 
Tax Convention to these other entities at a later stage. As indicated in paragraph 37 of the 
report, the Committee was particularly concerned with “cases where domestic tax laws create 
intermediary situations where a partnership is partly treated as a taxable unit and partly 
disregarded for tax purposes.” According to the report 


Whilst this may create practical difficulties with respect to a very limited number of 
partnerships, it is a more important problem in the case of other entities such as trusts. For 
this reason, the Committee decided to deal with this issue in the context of follow-up work 
to this report. 


4. Paragraph 2 addresses this particular situation by referring to entities that are “wholly or 
partly” treated as fiscally transparent. Thus, the paragraph not only serves to confirm the 
conclusions of the Partnership Report but also extends the application of these conclusions to 
situations that were not directly covered by the report (subject to the application of specific 
provisions dealing with collective investment vehicles, see paragraphs 22 to 48 below).     


                                                      
1  Reproduced in Volume II of the full-length version of the OECD Model Tax Convention at page R(15)-1. 
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5. The paragraph not only ensures that the benefits of the Convention are granted in 
appropriate cases but also ensures that these benefits are not granted where neither Contracting 
State treats, under its domestic law, the income of an entity or arrangement as the income of one 
of its residents. The paragraph therefore confirms the conclusions of the report in such a case 
(see, for example, example 3 of the Report). Also, as recognised in the report, States should not 
be expected to grant the benefits of a bilateral tax convention in cases where they cannot verify 
whether a person is truly entitled to these benefits. Thus, if an entity is established in a 
jurisdiction from which a Contracting State cannot obtain tax information, that State would 
need to be provided with all the necessary information in order to be able to grant the benefits of 
the Convention.  In such a case, the Contracting State might well decide to use the refund 
mechanism for the purposes of applying the benefits of the Convention even though it normally 
applies these benefits at the time of the payment of the relevant income. In most cases, however, 
it will be possible to obtain the relevant information and to apply the benefits of the Convention 
at the time the income is taxed (see for example paragraphs 43 to 45 below which discuss a 
similar issue in the context of collective investment vehicles). 


6. The following example illustrates the application of the paragraph: 


Example: State A and State B have concluded a treaty identical to the Model Tax 
Convention. State A considers that an entity established in State B is a company and taxes 
that entity on interest that it receives from a debtor resident in State A. Under the domestic 
law of State B, however, the entity is treated as a partnership and the two members in that 
entity, who share equally all its income, are each taxed on half of the interest. One of the 
members is a resident of State B and the other one is a resident of a country with which 
States A and B do not have a treaty. The paragraph provides that in such case, half of the 
interest shall be considered, for the purposes of Article 11, to be income of a resident of  
State B.  


7. The reference to “income derived by or through an entity or arrangement” has a broad 
meaning and covers any income that is earned by or through an entity or arrangement, 
regardless of the view taken by each Contracting State as to who derives that income for 
domestic tax purposes and regardless of whether or not that entity or arrangement has legal 
personality or constitutes a person as defined in subparagraph a) of paragraph 1 of Article 3. It 
would cover, for example, income of any partnership or trust that one or both of the Contracting 
States treats as wholly or partly fiscally transparent. Also, as illustrated in example 2 of the 
report, it does not matter where the entity or arrangement is established: the paragraph applies 
to an entity established in a third State to the extent that, under the domestic tax law of one of 
the Contracting States, the entity is treated as wholly or partly fiscally transparent and income of 
that entity is attributed to a resident of that State.  


8. The word “income” must be given the wide meaning that it has for the purposes of the 
Convention and therefore applies to the various items of income that are covered by Chapter III 
of the Convention (Taxation of Income), including, for example, profits of an enterprise and 
capital gains.  


9. The concept of “fiscally transparent” used in the paragraph refers to situations where, 
under the domestic law of a Contracting State, the income (or part thereof) of the entity or 
arrangement is not taxed at the level of the entity or the arrangement but at the level of the 
persons who have an interest in that entity or arrangement. This will normally be the case where 
the amount of tax payable on a share of the income of an entity or arrangement is determined 
separately in relation to the personal characteristics of the person who is entitled to that share so 
that the tax will depend on whether that person is taxable or not, on the other income that the 
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person has, on the personal allowances to which the person is entitled and on the tax rate 
applicable to that person; also, the character and source, as well as the timing of the realisation, 
of the income for tax purposes will not be affected by the fact that it has been earned through 
the entity or arrangement. The fact that the income is computed at the level of the entity or 
arrangement before the share is allocated to the person will not affect that result.1 States 
wishing to clarify the definition of “fiscally transparent” in their bilateral conventions are free 
to include a definition of that term based on the above explanations.    


10. In the case of an entity or arrangement which is treated as partly fiscally transparent 
under the domestic law of one of the Contracting States, only part of the income of the entity or 
arrangement might be taxed at the level of the persons who have an interest in that entity or 
arrangement as described in the preceding paragraph whilst the rest would remain taxable at 
the level of the entity or arrangement. This, for example, is how some trusts and limited liability 
partnerships are treated in some countries (i.e. in some countries, the part of the income derived 
through a trust that is distributed to beneficiaries is taxed in the hands of these beneficiaries 
whilst the part of that income that is accumulated is taxed in the hands of the trust or trustees; 
similarly, in some countries, income derived through a limited partnership is taxed in the hands 
of the general partner as regards that partner’s share of that income but is considered to be the 
income of the limited partnership as regards the limited partners’ share of the income). To the 
extent that the entity or arrangement qualifies as a resident of a Contracting State, the 
paragraph will ensure that the benefits of the treaty also apply to the share of the income that is 
attributed to the entity or arrangement under the domestic law of that State (subject to any anti-
abuse provision such as a limitation-on-benefits rule). 


11. As with other provisions of the Convention, the provision applies separately to each item 
of income of the entity or arrangement. Assume, for example, that the document that establishes 
a trust provides that all dividends received by the trust must be distributed to a beneficiary 
during the lifetime of that beneficiary but must be accumulated afterwards. If one of the 
Contracting States considers that, in such a case, the beneficiary is taxable on the dividends 
distributed to that beneficiary but that the trustees are taxable on the dividends that will be 
accumulated, the paragraph will apply differently to these two categories of dividends even if 
both types of dividends are received within the same month.   


12. By providing that the income to which it applies will be considered to be income of a 
resident of a Contracting State for the purposes of the Convention, the paragraph ensures that 
the relevant income is attributed to that resident for the purposes of the application of the 
various allocative rules of the Convention.  Depending on the nature of the income, this will 
therefore allow the income to be considered, for example, as “income derived by” for the 
purposes of Articles 6, 13 and 17, “profits of an enterprise” for the purposes of Articles 7, 8 
and 9 (see also paragraph 4 of the Commentary on Article 3) or dividends or interest “paid to” 
for the purposes of Articles 10 and 11. The fact that the income is considered to be derived by a 
resident of a Contracting State for the purposes of the Convention also means that where the 
income constitutes a share of the income of an enterprise in which that resident holds a 
participation, such income shall be considered to be the income of an enterprise carried on by 
that resident (e.g. for the purposes of the definition of enterprise of a Contracting State in 
Article 3 and paragraph 2 of Article 21). 


13. Whilst the paragraph ensures that the various allocative rules of the Convention are 
applied to the extent that income of fiscally transparent entities is treated, under domestic law, as 


                                                      
1 See paragraphs 37-40 of the Partnership Report. 
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income of a resident of a Contracting State, the paragraph does not prejudge the issue of 
whether the recipient is the beneficial owner of the relevant income. Where, for example, a 
fiscally transparent partnership receives dividends as an agent or nominee for a person who is 
not a partner, the fact that the dividend may be considered as income of a resident of a 
Contracting State under the domestic law of that State will not preclude the State of source from 
considering that neither the partnership nor the partners are the beneficial owners of the 
dividend.  


14. The paragraph only applies for the purposes of the Convention and does not, therefore, 
require a Contracting State to change the way in which it attributes income or characterises 
entities for the purposes of its domestic law. In the example in paragraph 6 above, whilst 
paragraph 2 provides that half of the interest shall be considered, for the purposes of Article 11, 
to be income of a resident of State B, this will only affect the maximum amount of tax that 
State A will be able to collect on the interest and will not change the fact that State A’s tax will 
be payable by the entity. Thus, assuming that the domestic law of State A provides for a 30 per 
cent withholding tax on the interest, the effect of paragraph 2 will simply be to reduce the 
amount of tax that State A will collect on the interest (so that half of the interest would be taxed 
at 30 per cent and half at 10 per cent under the treaty between States A and B) and will not 
change the fact that the entity is the relevant taxpayer for the purposes of State A’s domestic 
law. Also, the provision does not deal exhaustively with all treaty issues that may arise from the 
legal nature of certain entities and arrangements and may therefore need to be supplemented by 
other provisions to address such issues (such as a provision confirming that a trust may qualify 
as a resident of a Contracting State despite the fact that, under the trust law of many countries, a 
trust does not constitute a “person”). 


15. As confirmed by paragraph 3, paragraph 2 does not restrict in any way a State’s right to 
tax its own residents. This conclusion is consistent with the way in which tax treaties have been 
interpreted with respect to partnerships (see paragraph 6.1 of this Commentary as it read after 
2000 and before the inclusion of paragraph 3 in 2017). 


16. Paragraphs 2 and 3 do not, however, restrict the Contracting States’ obligation to 
provide relief of double taxation under Articles 23 A and 23 B where income of a resident of that 
State may be taxed by the other State in accordance with the Convention. There may be cases, 
however, where the same income is taxed by each Contracting State as income of one of its 
residents and where relief of double taxation will be necessary with respect to tax paid by a 
different person. Where, for example, one of the Contracting States taxes the worldwide income 
of an entity that is a resident of that State whereas the other State views that entity as fiscally 
transparent and taxes the members of that entity who are residents of that other State on their 
respective share of the income, relief of double taxation will need to take into account the tax 
that is paid by different taxpayers in the two States. In such a case, however, it will be important 
to determine, under Articles 23 A and 23 B, to what extent the income of a resident of one 
Contracting State “may be taxed in the other Contracting State in accordance with the 
provisions of this Convention (except to the extent that these provisions allow taxation by that 
other State solely because the income is also income derived by a resident of that State […])”. In 
general, this requirement will result in one State having to provide relief of double taxation only 
to the extent that the provisions of the Convention authorise the other State to tax the relevant 
income as the State of source or as a State where there is a permanent establishment to which 
that income is attributable (see paragraphs 11.1 and 11.2 of the Commentary on Articles 23 A 
and 23 B).  
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2. Domestic laws differ in the treatment of partnerships. These differences create various 
difficulties when applying tax Conventions in relation to partnerships. These difficulties are 
analysed in the report by the Committee on Fiscal Affairs entitled “The Application of the OECD 
Model Tax Convention to Partnerships”,1 the conclusions of which have been incorporated below 
and in the Commentary on various other provisions of the Model Tax Convention. 


3. As discussed in that report, a main source of difficulties is the fact that some countries treat 
partnerships as taxable units (sometimes even as companies) whereas other countries adopt what 
may be referred to as the fiscally transparent approach, under which the partnership is ignored for 
tax purposes and the individual partners are taxed on their respective share of the partnership’s 
income. 


4. A first difficulty is the extent to which a partnership is entitled as such to the benefits of the 
provisions of the Convention. Under Article 1, only persons who are residents of the Contracting 
States are entitled to the benefits of the tax Convention entered into by these States. While 
paragraph 2 of the Commentary on Article 3 explains why a partnership constitutes a person, a 
partnership does not necessarily qualify as a resident of a Contracting State under Article 4. 


5. Where a partnership is treated as a company or taxed in the same way, it is a resident of the 
Contracting State that taxes the partnership on the grounds mentioned in paragraph 1 of Article 4 
and, therefore, it is entitled to the benefits of the Convention. Where, however, a partnership is 
treated as fiscally transparent in a State, the partnership is not “liable to tax” in that State within the 
meaning of paragraph 1 of Article 4, and so cannot be a resident thereof for purposes of the 
Convention. In such a case, the application of the Convention to the partnership as such would be 
refused, unless a special rule covering partnerships were provided for in the Convention. Where 
the application of the Convention is so refused, the partners should be entitled, with respect to their 
share of the income of the partnership, to the benefits provided by the Conventions entered into by 
the States of which they are residents to the extent that the partnership’s income is allocated to 
them for the purposes of taxation in their State of residence (see paragraph 8.8 of the Commentary 
on Article 4). 


6. The relationship between the partnership’s entitlement to the benefits of a tax Convention 
and that of the partners raises other questions. 


6.1 One issue is the effect that the application of the provisions of the Convention to a 
partnership can have on the taxation of the partners. Where a partnership is treated as a resident of 
a Contracting State, the provisions of the Convention that restrict the other Contracting State’s 
right to tax the partnership on its income do not apply to restrict that other State’s right to tax the 
partners who are its own residents on their share of the income of the partnership. Some states may 
wish to include in their conventions a provision that expressly confirms a Contracting State’s right 
to tax resident partners on their share of the income of a partnership that is treated as a resident of 
the other State. 


6.2 Another issue is that of the effect of the provisions of the Convention on a Contracting 
State’s right to tax income arising on its territory where the entitlement to the benefits of one, or 
more than one, Conventions is different for the partners and the partnership. Where, for instance, 
the State of source treats a domestic partnership as fiscally transparent and therefore taxes the 
partners on their share of the income of the partnership, a partner that is resident of a State that 
taxes partnerships as companies would not be able to claim the benefits of the Convention between 


                                                      
1  Reproduced in Volume II of the full version of the OECD Model Tax Convention at page R(15)-1. 
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the two States with respect to the share of the partnership’s income that the State of source taxes in 
his hands since that income, though allocated to the person claiming the benefits of the Convention 
under the laws of the State of source, is not similarly allocated for purposes of determining the 
liability to tax on that item of income in the State of residence of that person. 


6.3 The results described in the preceding paragraph should obtain even if, as a matter of the 
domestic law of the State of source, the partnership would not be regarded as transparent for tax 
purposes but as a separate taxable entity to which the income would be attributed, provided that the 
partnership is not actually considered as a resident of the State of source. This conclusion is 
founded upon the principle that the State of source should take into account, as part of the factual 
context in which the Convention is to be applied, the way in which an item of income, arising in its 
jurisdiction, is treated in the jurisdiction of the person claiming the benefits of the Convention as a 
resident. For States which could not agree with this interpretation of the Article, it would be 
possible to provide for this result in a special provision which would avoid the resulting potential 
double taxation where the income of the partnership is differently allocated by the two States. 


6.4 Where, as described in paragraph 6.2, income has “flowed through” a transparent 
partnership to the partners who are liable to tax on that income in the State of their residence then 
the income is appropriately viewed as “paid” to the partners since it is to them and not to the 
partnership that the income is allocated for purposes of determining their tax liability in their State 
of residence. Hence the partners, in these circumstances, satisfy the condition, imposed in several 
Articles, that the income concerned is “paid to a resident of the other Contracting State”. Similarly 
the requirement, imposed by some other Articles, that income or gains are “derived by a resident of 
the other Contracting State” is met in the circumstances described above. This interpretation avoids 
denying the benefits of tax Conventions to a partnership’s income on the basis that neither the 
partnership, because it is not a resident, nor the partners, because the income is not directly paid to 
them or derived by them, can claim the benefits of the Convention with respect to that income. 
Following from the principle discussed in paragraph 6.3 the conditions that the income be paid to, 
or derived by, a resident should be considered to be satisfied even where, as a matter of the 
domestic law of the State of source, the partnership would not be regarded as transparent for tax 
purposes, provided that the partnership is not actually considered as a resident of the State of 
source. 


6.5 Partnership cases involving three States pose difficult problems with respect to the 
determination of entitlement to benefits under Conventions. However, many problems may be 
solved through the application of the principles described in paragraphs 6.2 to 6.4. Where a partner 
is a resident of one State, the partnership is established in another State and the partner shares in 
partnership income arising in a third State then the partner may claim the benefits of the 
Convention between his State of residence and the State of source of the income to the extent that 
the partnership’s income is allocated to him for the purposes of taxation in his State of residence. 
If, in addition, the partnership is taxed as a resident of the State in which it is established then the 
partnership may itself claim the benefits of the Convention between the State in which it is 
established and the State of source. In such a case of “double benefits”, the State of source may not 
impose taxation which is inconsistent with the terms of either applicable Convention; therefore, 
where different rates are provided for in the two Conventions, the lower will be applied. However, 
Contracting States may wish to consider special provisions to deal with the administration of 
benefits under Conventions in situations such as these, so that the partnership may claim benefits 
but partners could not present concurrent claims. Such provisions could ensure appropriate and 
simplified administration of the giving of benefits. No benefits will be available under the 
Convention between the State in which the partnership is established and the State of source if the 
partnership is regarded as transparent for tax purposes by the State in which it is established. 
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Similarly no benefits will be available under the Convention between the State of residence of the 
partner and the State of source if the income of the partnership is not allocated to the partner under 
the taxation law of the State of residence. If the partnership is regarded as transparent for tax 
purposes by the State in which it is established and the income of the partnership is not allocated to 
the partner under the taxation law of the State of residence of the partner, the State of source may 
tax partnership income allocable to the partner without restriction. 


6.6 Differences in how countries apply the fiscally transparent approach may create other 
difficulties for the application of tax Conventions. Where a State considers that a partnership does 
not qualify as a resident of a Contracting State because it is not liable to tax and the partners are 
liable to tax in their State of residence on their share of the partnership’s income, it is expected that 
that State will apply the provisions of the Convention as if the partners had earned the income 
directly so that the classification of the income for purposes of the allocative rules of Articles 6 to 
21 will not be modified by the fact that the income flows through the partnership. Difficulties may 
arise, however, in the application of provisions which refer to the activities of the taxpayer, the 
nature of the taxpayer, the relationship between the taxpayer and another party to a transaction. 
Some of these difficulties are discussed in paragraph 19.1 of the Commentary on Article 5 and 
paragraphs 6.1 and 6.2 of the Commentary on Article 15. 


6.7 Finally, a number of other difficulties arise where different rules of the Convention are 
applied by the Contracting States to income derived by a partnership or its partners, depending on 
the domestic laws of these States or their interpretation of the provisions of the Convention or of 
the relevant facts. These difficulties relate to the broader issue of conflicts of qualification, which 
is dealt with in paragraphs 32.1 ff. and 56.1 ff. of the Commentary on Article 23. 


Paragraph 3 


17. Whilst some provisions of the Convention (e.g. Articles 23 A and 23 B) are clearly 
intended to affect how a Contracting State taxes its own residents, the object of the majority of 
the provisions of the Convention is to restrict the right of a Contracting State to tax the residents 
of the other Contracting State. In some limited cases, however, it has been argued that some 
provisions could be interpreted as limiting a Contracting State’s right to tax its own residents in 
cases where this was not intended (see, for example, paragraph 81 below, which addresses the 
case of controlled foreign company provisions). 


18. Paragraph 3 confirms the general principle that the Convention does not restrict a 
Contracting State’s right to tax its own residents except where this is intended and lists the 
provisions with respect to which that principle is not applicable.  


19. The exceptions so listed are intended to cover all cases where it is envisaged in the 
Convention that a Contracting State may have to provide treaty benefits to its own residents 
(whether or not these or similar benefits are provided under the domestic law of that State). 
These provisions are:  


− Paragraph 3 of Article 7, which requires a Contracting State to grant to an enterprise of 
that State a correlative adjustment following an initial adjustment made by the other 
Contracting State, in accordance with paragraph 2 of Article 7, to the amount of tax 
charged on the profits of a permanent establishment of the enterprise.  


− Paragraph 2 of Article 9, which requires a Contracting State to grant to an enterprise of 
that State a corresponding adjustment following an initial adjustment made by the other 
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Contracting State, in accordance with paragraph 1 of Article 9, to the amount of tax 
charged on the profits of an associated enterprise.  


− Article 19, which may affect how a Contracting State taxes an individual who is resident 
of that State if that individual derives income in respect of services rendered to the other 
Contracting State or a political subdivision or local authority thereof.  


− Article 20, which may affect how a Contracting State taxes an individual who is resident 
of that State if that individual is also a student who meets the conditions of that Article.  


− Articles 23 A and 23 B, which require a Contracting State to provide relief of double 
taxation to its residents with respect to the income that the other State may tax in 
accordance with the Convention (including profits that are attributable to a permanent 
establishment situated in the other Contracting State in accordance with paragraph 2 of 
Article 7). 


− Article 24, which protects residents of a Contracting State against certain discriminatory 
taxation practices by that State (such as rules that discriminate between two persons 
based on their nationality).  


− Article 25, which allows residents of a Contracting State to request that the competent 
authority of that State consider cases of taxation not in accordance with the Convention.  


− Article 28, which may affect how a Contracting State taxes an individual who is resident 
of that State when that individual is a member of the diplomatic mission or consular post 
of the other Contracting State.  


20. The list of exceptions included in paragraph 3 should include any other provision that the 
Contracting States may agree to include in their bilateral convention where it is intended that 
this provision should affect the taxation, by a Contracting State, of its own residents. For 
instance, if the Contracting States agree, in accordance with paragraph 27 of the Commentary 
on Article 18, to include in their bilateral convention a provision according to which pensions 
and other payments made under the social security legislation of a Contracting State shall be 
taxable only in that State, they should include a reference to that provision in the list of 
exceptions included in paragraph 3. Other examples include the alternative provisions in 
paragraphs 23, 30, 37, 38 and 68 of the Commentary on Article 18 because these provisions 
provide benefits that are typically intended to be granted to an individual who participated in a 
foreign pension scheme before becoming a resident of a Contracting State.    


21. The term “resident”, as used in paragraph 3 and throughout the Convention, is defined in 
Article 4. Where, under paragraph 1 of Article 4, a person is considered to be a resident of both 
Contracting States based on the domestic laws of these States, paragraphs 2 and 3 of that Article 
make it generally possible to determine a single State of residence for the purposes of the 
Convention. Thus, paragraph 3 does not apply to an individual or legal person who is a resident 
of one of the Contracting States under the laws of that State but who, for the purposes of the 
Convention, is deemed to be a resident only of the other Contracting State. 


Cross-border issues relating to collective investment vehicles 


22. Most countries have dealt with the domestic tax issues arising from groups of small 
investors who pool their funds in collective investment vehicles (CIVs). In general, the goal of 
such systems is to provide for neutrality between direct investments and investments through a 
CIV. Whilst those systems generally succeed when the investors, the CIV and the investment are 
all located in the same country, complications frequently arise when one or more of those parties or 
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the investments are located in different countries. These complications are discussed in the report 
by the Committee on Fiscal Affairs entitled “The Granting of Treaty Benefits with Respect to the 
Income of Collective Investment Vehicles”, the main conclusions of which have been incorporated 
below. For purposes of the Report and for this discussion, the term “CIV” is limited to funds that 
are widely-held, hold a diversified portfolio of securities and are subject to investor-protection 
regulation in the country in which they are established. 


Application of the Convention to CIVs 


23. The primary question that arises in the cross-border context is whether a CIV should 
qualify for the benefits of the Convention in its own right. In order to do so under treaties that, like 
the Convention, do not include a specific provision dealing with CIVs, a CIV would have to 
qualify as a “person” that is a “resident” of a Contracting State and, as regards the application of  
Articles 10 and 11, that is the “beneficial owner” of the income that it receives. 


24. The determination of whether a CIV should be treated as a “person” begins with the legal 
form of the CIV, which differs substantially from country to country and between the various types 
of vehicles. In many countries, most CIVs take the form of a company. In others, the CIV typically 
would be a trust. In still others, many CIVs are simple contractual arrangements or a form of joint 
ownership. In most cases, the CIV would be treated as a taxpayer or a “person” for purposes of the 
tax law of the State in which it is established; for example, in some countries where the CIV is 
commonly established in the form of a trust, either the trust itself, or the trustees acting collectively 
in their capacity as such, is treated as a taxpayer or a person for domestic tax law purposes. In view 
of the wide meaning to be given to the term “person”, the fact that the tax law of the country where 
such a CIV is established would treat it as a taxpayer would be indicative that the CIV is a 
“person” for treaty purposes. Contracting States wishing to expressly clarify that, in these 
circumstances, such CIVs are persons for the purposes of their conventions may agree bilaterally to 
modify the definition of “person” to include them. 


25. Whether a CIV is a “resident” of a Contracting State depends not on its legal form (as long 
as it qualifies as a person) but on its tax treatment in the State in which it is established. Although a 
consistent goal of domestic CIV regimes is to ensure that there is only one level of tax, at either the 
CIV or the investor level, there are a number of different ways in which States achieve that goal. In 
some States, the holders of interests in the CIV are liable to tax on the income received by the CIV, 
rather than the CIV itself being liable to tax on such income. Such a fiscally transparent CIV would 
not be treated as a resident of the Contracting State in which it is established because it is not liable 
to tax therein.  


26. By contrast, in other States, a CIV is in principle liable to tax but its income may be fully 
exempt, for instance, if the CIV fulfils certain criteria with regard to its purpose, activities or 
operation, which may include requirements as to minimum distributions, its sources of income and 
sometimes its sectors of operation. More frequently, CIVs are subject to tax but the base for 
taxation is reduced, in a variety of different ways, by reference to distributions paid to investors. 
Deductions for distributions will usually mean that no tax is in fact paid. Other States tax CIVs but 
at a special low tax rate. Finally, some States tax CIVs fully but with integration at the investor 
level to avoid double taxation of the income of the CIV. For those countries that adopt the view, 
reflected in paragraph 8.11 of the Commentary on Article 4, that a person may be liable to tax even 
if the State in which it is established does not impose tax, the CIV would be treated as a resident of 
the State in which it is established in all of these cases because the CIV is subject to 
comprehensive taxation in that State. Even in the case where the income of the CIV is taxed at a 
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zero rate, or is exempt from tax, the requirements to be treated as a resident may be met if the 
requirements to qualify for such lower rate or exemption are sufficiently stringent.  


27. Those countries that adopt the alternative view, reflected in paragraph 8.12 of the 
Commentary on Article 4, that an entity that is exempt from tax therefore is not liable to tax may 
not view some or all of the CIVs described in the preceding paragraph as residents of the States in 
which they are established. States taking the latter view, and those States negotiating with such 
States, are encouraged to address the issue in their bilateral negotiations. 


28. Some countries have questioned whether a CIV, even if it is a “person” and a “resident”, can 
qualify as the beneficial owner of the income it receives. Because a “CIV” as defined in paragraph 
22 above must be widely-held, hold a diversified portfolio of securities and be subject to investor-
protection regulation in the country in which it is established, such a CIV, or its managers, often 
perform significant functions with respect to the investment and management of the assets of the 
CIV. Moreover, the position of an investor in a CIV differs substantially, as a legal and economic 
matter, from the position of an investor who owns the underlying assets, so that it would not be 
appropriate to treat the investor in such a CIV as the beneficial owner of the income received by 
the CIV. Accordingly, a vehicle that meets the definition of a widely-held CIV will also be treated 
as the beneficial owner of the dividends and interest that it receives, so long as the managers of the 
CIV have discretionary powers to manage the assets generating such income (unless an individual 
who is a resident of that State who would have received the income in the same circumstances 
would not have been considered to be the beneficial owner thereof). 


29. Because these principles are necessarily general, their application to a particular type of CIV 
might not be clear to the CIV, investors and intermediaries. Any uncertainty regarding treaty 
eligibility is especially problematic for a CIV, which must take into account amounts expected to 
be received, including any withholding tax benefits provided by treaty, when it calculates its net 
asset value (“NAV”). The NAV, which typically is calculated daily, is the basis for the prices used 
for subscriptions and redemptions. If the withholding tax benefits ultimately obtained by the CIV 
do not correspond to its original assumptions about the amount and timing of such withholding tax 
benefits, there will be a discrepancy between the real asset value and the NAV used by investors 
who have purchased, sold or redeemed their interests in the CIV in the interim. 


30. In order to provide more certainty under existing treaties, tax authorities may want to reach a 
mutual agreement clarifying the treatment of some types of CIVs in their respective States. With 
respect to some types of CIVs, such a mutual agreement might simply confirm that the CIV 
satisfies the technical requirements discussed above and therefore is entitled to benefits in its own 
right. In other cases, the mutual agreement could provide a CIV an administratively feasible way to 
make claims with respect to treaty-eligible investors (see paragraphs 36 to 40 of the report “The 
Granting of Treaty Benefits with Respect to the Income of Collective Investment Vehicles” for a 
discussion of this issue). Of course, a mutual agreement could not cut back on benefits that 
otherwise would be available to the CIV under the terms of a treaty. 


Policy issues raised by the current treatment of collective investment vehicles 


31. The same considerations would suggest that treaty negotiators address expressly the 
treatment of CIVs. Thus, even if it appears that CIVs in each of the Contracting States would be 
entitled to benefits, it may be appropriate to confirm that position publicly (for example, through 
an exchange of notes) in order to provide certainty. It may also be appropriate to expressly provide 
for the treaty entitlement of CIVs by including, for example, a provision along the following lines: 







 


 30 


Notwithstanding the other provisions of this Convention, a collective investment vehicle 
which is established in a Contracting State and which receives income arising in the other 
Contracting State shall be treated, for purposes of applying the Convention to such income, as 
an individual who is a resident of the Contracting State in which it is established and as the 
beneficial owner of the income it receives (provided that, if an individual who is a resident of 
the first-mentioned State had received the income in the same circumstances, such individual 
would have been considered to be the beneficial owner thereof). For purposes of this 
paragraph, the term “collective investment vehicle” means, in the case of [State A], a [  ] and, 
in the case of [State B], a [  ], as well as any other investment fund, arrangement or entity 
established in either Contracting State which the competent authorities of the Contracting 
States agree to regard as a collective investment vehicle for purposes of this paragraph. 


32. However, in negotiating new treaties or amendments to existing treaties, the Contracting 
States would not be restricted to clarifying the results of the application of other treaty provisions 
to CIVs, but could vary those results to the extent necessary to achieve policy objectives. For 
example, in the context of a particular bilateral treaty, the technical analysis may result in CIVs 
located in one of the Contracting States qualifying for benefits, whilst CIVs in the other 
Contracting State may not. This may make the treaty appear unbalanced, although whether it is so 
in fact will depend on the specific circumstances. If it is, then the Contracting States should 
attempt to reach an equitable solution. If the practical result in each of the Contracting States is that 
most CIVs do not in fact pay tax, then the Contracting States should attempt to overcome 
differences in legal form that might otherwise cause those in one State to qualify for benefits and 
those in the other to be denied benefits. On the other hand, the differences in legal form and tax 
treatment in the two Contracting States may mean that it is appropriate to treat CIVs in the two 
States differently. In comparing the taxation of CIVs in the two States, taxation in the source State 
and at the investor level should be considered, not just the taxation of the CIV itself. The goal is to 
achieve neutrality between a direct investment and an investment through a CIV in the 
international context, just as the goal of most domestic provisions addressing the treatment of CIVs 
is to achieve such neutrality in the wholly domestic context. 


33. A Contracting State may also want to consider whether existing treaty provisions are 
sufficient to prevent CIVs from being used in a potentially abusive manner. It is possible that a 
CIV could satisfy all of the requirements to claim treaty benefits in its own right, even though its 
income is not subject to much, if any, tax in practice. In that case, the CIV could present the 
opportunity for residents of third countries to receive treaty benefits that would not have been 
available had they invested directly. Accordingly, it may be appropriate to restrict benefits that 
might otherwise be available to such a CIV, either through generally applicable anti-abuse or anti-
treaty shopping rules (as discussed under “Improper use of the Convention” below) or through a 
specific provision dealing with CIVs. 


34. In deciding whether such a provision is necessary, Contracting States will want to consider 
the economic characteristics, including the potential for treaty shopping, presented by the various 
types of CIVs that are prevalent in each of the Contracting States. For example, a CIV that is not 
subject to any taxation in the State in which it is established may present more of a danger of treaty 
shopping than one in which the CIV itself is subject to an entity-level tax or where distributions to 
non-resident investors are subject to withholding tax. 
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Possible provisions modifying the treatment of CIVs 


35. Where the Contracting States have agreed that a specific provision dealing with CIVs is 
necessary to address the concerns described in paragraphs 32 through 34, they could include in the 
bilateral treaty the following provision: 


a) Notwithstanding the other provisions of this Convention, a collective investment 
vehicle which is established in a Contracting State and which receives income 
arising in the other Contracting State shall be treated for purposes of applying the 
Convention to such income as an individual who is a resident of the Contracting 
State in which it is established and as the beneficial owner of the income it 
receives (provided that, if an individual who is a resident of the first-mentioned 
State had received the income in the same circumstances, such individual would 
have been considered to be the beneficial owner thereof), but only to the extent 
that the beneficial interests in the collective investment vehicle are owned by 
equivalent beneficiaries.  


b) For purposes of this paragraph: 


(i) the term “collective investment vehicle” means, in the case of [State A], a 
[  ] and, in the case of [State B], a [  ], as well as any other investment fund, 
arrangement or entity established in either Contracting State which the 
competent authorities of the Contracting States agree to regard as a 
collective investment vehicle for purposes of this paragraph; and 


(ii) the term “equivalent beneficiary” means a resident of the Contracting State 
in which the CIV is established, and a resident of any other State with which 
the Contracting State in which the income arises has an income tax 
convention that provides for effective and comprehensive information 
exchange who would, if he received the particular item of income for which 
benefits are being claimed under this Convention, be entitled under that 
convention, or under the domestic law of the Contracting State in which the 
income arises, to a rate of tax with respect to that item of income that is at 
least as low as the rate claimed under this Convention by the CIV with 
respect to that item of income.  


36. It is intended that the Contracting States would provide in subdivision (i) of subparagraph b) 
specific cross-references to relevant tax or securities law provisions relating to CIVs. In deciding 
which treatment should apply with respect to particular CIVs, Contracting States should take into 
account the policy considerations discussed above. Negotiators may agree that economic 
differences in the treatment of CIVs in the two Contracting States, or even within the same 
Contracting State, justify differential treatment in the tax treaty. In that case, some combination of 
the provisions in this section might be included in the treaty. 


37. The effect of allowing benefits to the CIV to the extent that it is owned by “equivalent 
beneficiaries” as defined in subdivision (ii) of subparagraph b) is to ensure that investors who 
would have been entitled to benefits with respect to income derived from the source State had they 
received the income directly are not put in a worse position by investing through a CIV located in a 
third country. The approach thus serves the goals of neutrality as between direct investments and 
investments through a CIV. It also decreases the risk of double taxation as between the source 
State and the State of residence of the investor, to the extent that there is a tax treaty between them. 
It is beneficial for investors, particularly those from small countries, who will consequently enjoy a 
greater choice of investment vehicles. It also increases economies of scale, which are a primary 
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economic benefit of investing through CIVs. Finally, adopting this approach substantially 
simplifies compliance procedures. In many cases, nearly all of a CIV’s investors will be 
“equivalent beneficiaries”, given the extent of bilateral treaty coverage and the fact that rates in 
those treaties are nearly always 10-15 per cent on portfolio dividends. 


38. At the same time, the provision prevents a CIV from being used by investors to achieve a 
better tax treaty position than they would have achieved by investing directly. This is achieved 
through the rate comparison in the definition of “equivalent beneficiary”. Accordingly, the 
appropriate comparison is between the rate claimed by the CIV and the rate that the investor could 
have claimed had it received the income directly. For example, assume that a CIV established in 
State B receives dividends from a company resident in State A. Sixty-five per cent of the investors 
in the CIV are individual residents of State B; ten per cent are pension funds established in State C 
and 25 per cent are individual residents of State C. Under the A-B tax treaty, portfolio dividends 
are subject to a maximum tax rate at source of ten per cent. Under the A-C tax treaty, pension 
funds are exempt from taxation in the source State and other portfolio dividends are subject to tax 
at a maximum tax rate of 15 per cent. Both the A-B and A-C treaties include effective and 
comprehensive information exchange provisions. On these facts, 75 per cent of the investors in the 
CIV − the individual residents of State B and the pension funds established in State C − are 
equivalent beneficiaries. 


39. A source State may also be concerned about the potential deferral of taxation that could arise 
with respect to a CIV that is subject to no or low taxation and that may accumulate its income 
rather than distributing it on a current basis. Such States may be tempted to limit benefits to the 
CIV to the proportion of the CIV’s investors who are currently taxable on their share of the income 
of the CIV. However, such an approach has proven difficult to apply to widely-held CIVs in 
practice. Those States that are concerned about the possibility of such deferral may wish to 
negotiate provisions that extend benefits only to those CIVs that are required to distribute earnings 
currently. Other States may be less concerned about the potential for deferral, however. They may 
take the view that, even if the investor is not taxed currently on the income received by the CIV, it 
will be taxed eventually, either on the distribution, or on any capital gains if it sells its interest in 
the CIV before the CIV distributes the income. Those States may wish to negotiate provisions that 
grant benefits to CIVs even if they are not obliged to distribute their income on a current basis. 
Moreover, in many States, the tax rate with respect to investment income is not significantly higher 
than the treaty withholding rate on dividends, so there would be little, if any, residence State tax 
deferral to be achieved by earning such income through an investment fund rather than directly. In 
addition, many States have taken steps to ensure the current taxation of investment income earned 
by their residents through investment funds, regardless of whether the funds accumulate that 
income, further reducing the potential for such deferral. When considering the treatment of CIVs 
that are not required to distribute income currently, States may want to consider whether these or 
other factors address the concerns described above so that the type of limits described herein might 
not in fact be necessary. 


40. Some States believe that taking all treaty-eligible investors, including those in third States, 
into account would change the bilateral nature of tax treaties. These States may prefer to allow 
treaty benefits to a CIV only to the extent that the investors in the CIV are residents of the 
Contracting State in which the CIV is established. In that case, the provision would be drafted as 
follows: 


a) Notwithstanding the other provisions of this Convention, a collective investment 
vehicle which is established in a Contracting State and which receives income 
arising in the other Contracting State shall be treated for purposes of applying the 
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Convention to such income as an individual who is a resident of the Contracting 
State in which it is established and as the beneficial owner of the income it 
receives (provided that, if an individual who is a resident of the first-mentioned 
State had received the income in the same circumstances, such individual would 
have been considered to be the beneficial owner thereof), but only to the extent 
that the beneficial interests in the collective investment vehicle are owned by 
residents of the Contracting State in which the collective investment vehicle is 
established. 


b) For purposes of this paragraph, the term “collective investment vehicle” means, in 
the case of [State A], a [  ] and, in the case of [State B], a [  ], as well as any other 
investment fund, arrangement or entity established in either Contracting State 
which the competent authorities of the Contracting States agree to regard as a 
collective investment vehicle for purposes of this paragraph. 


41. Although the purely proportionate approach set out in paragraphs 35 and 40 protects against 
treaty shopping, it may also impose substantial administrative burdens as a CIV attempts to 
determine the treaty entitlement of every single investor. A Contracting State may decide that the 
fact that a substantial proportion of the CIV’s investors are treaty-eligible is adequate protection 
against treaty shopping, and thus that it is appropriate to provide an ownership threshold above 
which benefits would be provided with respect to all income received by the CIV. Including such a 
threshold would also mitigate some of the procedural burdens that otherwise might arise. If 
desired, therefore, the following sentence could be added at the end of subparagraph a): 


 However, if at least [  ] per cent of the beneficial interests in the collective 
investment vehicle are owned by [equivalent beneficiaries][residents of the 
Contracting State in which the collective investment vehicle is established], the 
collective investment vehicle shall be treated as an individual who is a resident of 
the Contracting State in which it is established and as the beneficial owner of all of 
the income it receives (provided that, if an individual who is a resident of the first-
mentioned State had received the income in the same circumstances, such 
individual would have been considered to be the beneficial owner thereof). 


42. In some cases, the Contracting States might wish to take a different approach from that put 
forward in paragraphs 31, 35 and 40 with respect to certain types of CIVs and to treat the CIV as 
making claims on behalf of the investors rather than in its own name. This might be true, for 
example, if a large percentage of the owners of interests in the CIV as a whole, or of a class of 
interests in the CIV, are pension funds that are exempt from tax in the source country under terms 
of the relevant treaty similar to those described in paragraph 69 of the Commentary on Article 18. 
To ensure that the investors would not lose the benefit of the preferential rates to which they would 
have been entitled had they invested directly, the Contracting States might agree to a provision 
along the following lines with respect to such CIVs (although likely adopting one of the 
approaches of paragraph 31, 35 or 40 with respect to other types of CIVs): 


a) A collective investment vehicle described in subparagraph c) which is established 
in a Contracting State and which receives income arising in the other Contracting 
State shall not be treated as a resident of the Contracting State in which it is 
established, but may claim, on behalf of the owners of the beneficial interests in 
the collective investment vehicle, the tax reductions, exemptions or other benefits 
that would have been available under this Convention to such owners had they 
received such income directly. 


b) A collective investment vehicle may not make a claim under subparagraph a) for 
benefits on behalf of any owner of the beneficial interests in such collective 
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investment vehicle if the owner has itself made an individual claim for benefits 
with respect to income received by the collective investment vehicle. 


c) This paragraph shall apply with respect to, in the case of [State A], a [  ] and, in the 
case of [State B], a [  ], as well as any other investment fund, arrangement or entity 
established in either Contracting State to which the competent authorities of the 
Contracting States agree to apply this paragraph. 


This provision would, however, limit the CIV to making claims on behalf of residents of the same 
Contracting State in which the CIV is established. If, for the reasons described in paragraph 37, the 
Contracting States deemed it desirable to allow the CIV to make claims on behalf of treaty-eligible 
residents of third States, that could be accomplished by replacing the words “this Convention” with 
“any Convention to which the other Contracting State is a party” in subparagraph a). If, as 
anticipated, the Contracting States would agree that the treatment provided in this paragraph would 
apply only to specific types of CIVs, it would be necessary to ensure that the types of CIVs listed 
in subparagraph c) did not include any of the types of CIVs listed in a more general provision such 
as that in paragraph 31, 35 or 40 so that the treatment of a specific type of CIV would be fixed, 
rather than elective. Countries wishing to allow individual CIVs to elect their treatment, either with 
respect to the CIV as a whole or with respect to one or more classes of interests in the CIV, are free 
to modify the paragraph to do so. 


43. Under either the approach in paragraphs 35 and 40 or in paragraph 42, it will be necessary 
for the CIV to make a determination regarding the proportion of holders of interests who would 
have been entitled to benefits had they invested directly. Because ownership of interests in CIVs 
changes regularly, and such interests frequently are held through intermediaries, the CIV and its 
managers often do not themselves know the names and treaty status of the beneficial owners of 
interests. It would be impractical for the CIV to collect such information from the relevant 
intermediaries on a daily basis. Accordingly, Contracting States should be willing to accept 
practical and reliable approaches that do not require such daily tracing. 


44. For example, in many countries the CIV industry is largely domestic, with an 
overwhelming percentage of investors resident in the country in which the CIV is established. In 
some cases, tax rules discourage foreign investment by imposing a withholding tax on 
distributions, or securities laws may severely restrict offerings to non-residents. Governments 
should consider whether these or other circumstances provide adequate protection against 
investment by non-treaty-eligible residents of third countries. It may be appropriate, for example, 
to assume that a CIV is owned by residents of the State in which it is established if the CIV has 
limited distribution of its shares or units to the State in which the CIV is established or to other 
States that provide for similar benefits in their treaties with the source State. 


45. In other cases, interests in the CIV are offered to investors in many countries. Although the 
identity of individual investors will change daily, the proportion of investors in the CIV that are 
treaty-entitled is likely to change relatively slowly. Accordingly, it would be a reasonable approach 
to require the CIV to collect from other intermediaries, on specified dates, information enabling the 
CIV to determine the proportion of investors that are treaty-entitled. This information could be 
required at the end of a calendar or fiscal year or, if market conditions suggest that turnover in 
ownership is high, it could be required more frequently, although no more often than the end of 
each calendar quarter. The CIV could then make a claim on the basis of an average of those 
amounts over an agreed-upon time period. In adopting such procedures, care would have to be 
taken in choosing the measurement dates to ensure that the CIV would have enough time to update 
the information that it provides to other payers so that the correct amount is withheld at the 
beginning of each relevant period. 
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46. An alternative approach would provide that a CIV that is publicly traded in the Contracting 
State in which it is established will be entitled to treaty benefits without regard to the residence of 
its investors. This provision has been justified on the basis that a publicly-traded CIV cannot be 
used effectively for treaty shopping because the shareholders or unitholders of such a CIV cannot 
individually exercise control over it. Such a provision could read: 


a) Notwithstanding the other provisions of this Convention, a collective investment 
vehicle which is established in a Contracting State and which receives income 
arising in the other Contracting State shall be treated for purposes of applying the 
Convention to such income as an individual who is a resident of the Contracting 
State in which it is established and as the beneficial owner of the income it 
receives (provided that, if an individual who is a resident of the first-mentioned 
State had received the income in the same circumstances, such individual would 
have been considered to be the beneficial owner thereof), if the principal class of 
shares or units in the collective investment vehicle is listed and regularly traded on 
a regulated stock exchange in that State.  


b) For purposes of this paragraph, the term “collective investment vehicle” means, in 
the case of [State A], a [  ] and, in the case of [State B], a [  ], as well as any other 
investment fund, arrangement or entity established in either Contracting State 
which the competent authorities of the Contracting States agree to regard as a 
collective investment vehicle for purposes of this paragraph. 


47. Each of the provisions in paragraphs 31, 35, 40 and 46 treats the CIV as the resident and 
the beneficial owner of the income it receives for the purposes of the application of the Convention 
to such income, which has the simplicity of providing for one reduced rate of withholding with 
respect to each type of income. As confirmed by paragraph 3 of the Article, these provisions, 
however, do not restrict in any way the right of the State of source from taxing its own residents 
who are investors in the CIV. Clearly, these provisions are intended to deal with the source 
taxation of the CIV’s income and not the residence taxation of its investors.  


48. Also, each of these provisions is intended only to provide that the specific characteristics 
of the CIV will not cause it to be treated as other than the beneficial owner of the income it 
receives. Therefore, a CIV will be treated as the beneficial owner of all of the income it receives. 
The provision is not intended, however, to put a CIV in a different or better position than other 
investors with respect to aspects of the beneficial ownership requirement that are unrelated to the 
CIV’s status as such. Accordingly, where an individual receiving an item of income in certain 
circumstances would not be considered as the beneficial owner of that income, a CIV receiving 
that income in the same circumstances could not be deemed to be the beneficial owner of the 
income. This result is confirmed by the parenthetical limiting the application of the provision to 
situations in which an individual in the same circumstances would have been treated as the 
beneficial owner of the income. 


Application of the Convention to States, their subdivisions and their wholly-owned entities 


49. Paragraph 1 of Article 4 provides that the Contracting States themselves, their political 
subdivisions and their local authorities are included in the definition of a “resident of a Contracting 
State” and are therefore entitled to the benefits of the Convention (paragraph 8.4 of the 
Commentary on Article 4 explains that the inclusion of these words in 1995 confirmed the prior 
general understanding of most member States). 
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50. Issues may arise, however, in the case of entities set up and wholly-owned by a State or 
one of its political subdivisions or local authorities. Some of these entities may derive substantial 
income from other countries and it may therefore be important to determine whether tax treaties 
apply to them (this would be the case, for instance, of sovereign wealth funds: see paragraph 8.5 of 
the Commentary on Article 4). In many cases, these entities are totally exempt from tax and the 
question may arise as to whether they are entitled to the benefits of the tax treaties concluded by 
the State in which they are set up. In order to clarify the issue, some States modify the definition of 
“resident of a Contracting State” in paragraph 1 of Article 4 and include in that definition a 
“statutory body”, an “agency or instrumentality” or a “legal person of public law” [personne 
morale de droit public] of a State, a political subdivision or local authority, which would therefore 
cover wholly-owned entities that are not considered to be a part of the State or its political 
subdivisions or local authorities. 


51. In addition, many States include specific provisions in their bilateral conventions that grant 
an exemption to other States, and to some State-owned entities such as central banks, with respect 
to certain items of income such as interest (see paragraph 13.2 of the Commentary on Article 10 
and paragraph 7.4 of the Commentary on Article 11). Treaty provisions that grant a tax exemption 
with respect to the income of pension funds (see paragraph 69 of the Commentary on Article 18) 
may similarly apply to pension funds that are wholly-owned by a State, depending on the wording 
of these provisions and the nature of the fund. 


52. The application of the Convention to each Contracting State, its political subdivisions, and 
local authorities (and their statutory bodies, agencies or instrumentalities in the case of bilateral 
treaties that apply to such entities) should not be interpreted, however, as affecting in any way the 
possible application by each State of the customary international law principle of sovereign 
immunity. According to this principle, a sovereign State (including its agents, its property and 
activities) is, as a general rule, immune from the jurisdiction of the courts of another sovereign 
State. There is no international consensus, however, on the precise limits of the sovereign 
immunity principle. Most States, for example, would not recognise that the principle applies to 
business activities and many States do not recognise any application of this principle in tax 
matters. There are therefore considerable differences between States as regards the extent, if any, 
to which that principle applies to taxation. Even among States that would recognise its possible 
application in tax matters, some apply it only to the extent that it has been incorporated into 
domestic law and others apply it as customary international law but subject to important 
limitations. The Convention does not prejudge the issues of whether and to what extent the 
principle of sovereign immunity applies with respect to the persons covered under Article 1 and the 
taxes covered under Article 2 and each Contracting State is therefore free to apply its own 
interpretation of that principle as long as the resulting taxation, if any, is in conformity with the 
provisions of its bilateral tax conventions. 


53. States often take account of various factors when considering whether and to what extent 
tax exemptions should be granted, through specific treaty or domestic law provisions or through 
the application of the sovereign immunity doctrine, with respect to the income derived by other 
States, their political subdivisions, local authorities, or their statutory bodies, agencies or 
instrumentalities. These factors would include, for example, whether that type of income would be 
exempt on a reciprocal basis, whether the income is derived from activities of a governmental 
nature as opposed to activities of a commercial nature, whether the assets and income of the 
recipient entity are used for public purposes, whether there is any possibility that these could inure 
to the benefit of a non-governmental person and whether the income is derived from a portfolio or 
direct investment. 
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Improper use of the Convention 


54. The principal purpose of double taxation conventions is to promote, by eliminating 
international double taxation, exchanges of goods and services, and the movement of capital 
and persons. As confirmed in the preamble of the Convention, it is also part of the purposes of 
tax conventions to prevent tax avoidance and evasion. The principal purpose of double taxation 
conventions is to promote, by eliminating international double taxation, exchanges of goods and 
services, and the movement of capital and persons. It is also a purpose of tax conventions to 
prevent tax avoidance and evasion. 


55. The extension of the network of tax conventions increases the risk of abuse by facilitating 
the use of arrangements aimed at securing the benefits of both the tax advantages available 
under certain domestic laws and the reliefs from tax provided for in these conventions. 7.1 
Taxpayers may be tempted to abuse the tax laws of a State by exploiting the differences between 
various countries’ laws. Such attempts may be countered by provisions or jurisprudential rules that 
are part of the domestic law of the State concerned. Such a State is then unlikely to agree to 
provisions of bilateral double taxation conventions that would have the effect of allowing abusive 
transactions that would otherwise be prevented by the provisions and rules of this kind contained in 
its domestic law. Also, it will not wish to apply its bilateral conventions in a way that would have 
that effect.  


8. It is also important to note that the extension of double taxation conventions increases the 
risk of abuse by facilitating the use of artificial legal constructions aimed at securing the benefits of 
both the tax advantages available under certain domestic laws and the reliefs from tax provided for 
in double taxation conventions. 


56. This would be the case, for example, if a person (whether or not a resident of a Contracting 
State), acts through a legal entity created in a State essentially to obtain treaty benefits that would 
not be available directly. Another case would be an individual who has in a Contracting State both 
his permanent home and all his economic interests, including a substantial shareholding in a 
company of that State, and who, essentially in order to sell the shares and escape taxation in that 
State on the capital gains from the alienation (by virtue of paragraph 5 of Article 13), transfers his 
permanent home to the other Contracting State, where such gains are subject to little or no tax.    


Addressing tax avoidance through tax conventions 


57. Paragraph 9 of Article 29 and the specific treaty anti-abuse rules included in tax 
conventions are aimed at these and other transactions and arrangements entered into for the 
purpose of obtaining treaty benefits in inappropriate circumstances. Where, however, a tax 
convention does not include such rules, the question may arise whether the benefits of the tax 
convention should be granted when transactions that constitute an abuse of the provisions of 
that convention are entered into. 


9.1 This raises two fundamental questions that are discussed in the following paragraphs: 


—  whether the benefits of tax conventions must be granted when transactions that constitute an 
abuse of the provisions of these conventions are entered into (see paragraphs 9.2 and 
following below); and 


—  whether specific provisions and jurisprudential rules of the domestic law of a Contracting 
State that are intended to prevent tax abuse conflict with tax conventions (see paragraphs 22 
and following below). 
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58.9.2 Many States address that question by taking account For many States, the answer to the 
first question is based on their answer to the second question. These States take account of the fact 
that taxes are ultimately imposed through the provisions of domestic law, as restricted (and in 
some rare cases, broadened) by the provisions of tax conventions. Thus, any abuse of the 
provisions of a tax convention could also be characterised as an abuse of the provisions of 
domestic law under which tax will be levied. For these States, the issue then becomes whether the 
provisions of tax conventions may prevent the application of the anti-abuse provisions of domestic 
law, which is the question addressed in paragraphs 66 to 80 below second question above. As 
indicated in paragraph 22.1 below, the answer to that second question is that to the extent these 
anti-avoidance rules are part of the basic domestic rules set by domestic tax laws for determining 
which facts give rise to a tax liability, they are not addressed in tax treaties and are therefore not 
affected by them. Thus, As explained in these paragraphs, as a general rule, there will be no 
conflict between such rules and the provisions of tax conventions. 


59.9.3 Other States prefer to view some abuses as being abuses of the convention itself, as opposed 
to abuses of domestic law. These States, however, then consider that a proper construction of tax 
conventions allows them to disregard abusive transactions, such as those entered into with the view 
to obtaining unintended benefits under the provisions of these conventions. This interpretation 
results from the object and purpose of tax conventions as well as the obligation to interpret them in 
good faith (see Article 31 of the Vienna Convention on the Law of Treaties). 


60.9.4 Under both approaches, therefore, it is agreed that States do not have to grant the benefits 
of a double taxation convention where arrangements that constitute an abuse of the provisions of 
the convention have been entered into. 


61.9.5 It is important to note, however, that it should not be lightly assumed that a taxpayer is 
entering into the type of abusive transactions referred to above. A guiding principle is that the 
benefits of a double taxation convention should not be available where a main purpose for entering 
into certain transactions or arrangements was to secure a more favourable tax position and 
obtaining that more favourable treatment in these circumstances would be contrary to the object 
and purpose of the relevant provisions. That principle applies independently from the provisions 
of paragraph 9 of Article 29, which merely confirm it.  


62.9.6 The potential application of these principles or of paragraph 9 of Article 29 general anti-
abuse provisions does not mean that there is no need for the inclusion, in tax conventions, of 
specific provisions aimed at preventing particular forms of tax avoidance. Where specific 
avoidance techniques have been identified or where the use of such techniques is especially 
problematic, it will often be useful to add to the Convention provisions that focus directly on the 
relevant avoidance strategy. Also, this will be necessary where a State which adopts the view 
described in paragraph 58 above believes that its domestic law lacks the anti-avoidance rules or 
principles necessary to properly address such strategy. 


63 10. For instance, some forms of tax avoidance have already been expressly dealt with in the 
Convention, e.g. by the introduction of the concept of “beneficial owner” (in Articles 10, 11, and 
12) and of special provisions such as paragraph 2 of Article 17 dealing with so-called artiste-
companies. Such problems are also mentioned in the Commentaries on Article 10 (paragraphs 17 
and 22), Article 11 (paragraph 12) and Article 12 (paragraph 7). 


64 10.1. Also, in some cases, claims to treaty benefits by subsidiary companies, in particular 
companies established in tax havens or benefiting from harmful preferential regimes, may be 
refused where careful consideration of the facts and circumstances of a case shows that the place of 
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effective management of a subsidiary does not lie in its alleged state of residence but, rather, lies in 
the state of residence of the parent company so as to make it a resident of that latter state for 
domestic law purposes (this will be relevant where the domestic law of a state uses the place of 
management of a legal person, or a similar criterion, to determine its residence). 


65. 10.2 Careful consideration of the facts and circumstances of a case may also show that a 
subsidiary was managed in the state of residence of its parent in such a way that the subsidiary had 
a permanent establishment (e.g. by having a place of management) in that state to which all or a 
substantial part of its profits were properly attributable. 


Addressing tax avoidance through domestic anti-abuse rules and judicial doctrines  


66. Domestic anti-abuse rules and judicial doctrines may also be used to address transactions 
and arrangements entered into for the purpose of obtaining treaty benefits in inappropriate 
circumstances. These rules and doctrines may also address situations where transactions or 
arrangements are entered into for the purpose of abusing both domestic laws and tax 
conventions. 


67. For these reasons, domestic anti-abuse rules and judicial doctrines play an important role 
in preventing treaty benefits from being granted in inappropriate circumstances. The application 
of such domestic anti-abuse rules and doctrines, however, raises the issue of possible conflicts 
with treaty provisions, in particular where treaty provisions are relied upon in order to facilitate 
the abuse of domestic law provisions (e.g. where it is claimed that treaty provisions protect the 
taxpayer from the application of certain domestic anti-abuse rules). This issue is discussed 
below in relation to specific legislative anti-abuse rules, general legislative anti-abuse rules and 
judicial doctrines.  


Specific legislative anti-abuse rules  


68. Tax authorities seeking to address the improper use of a tax treaty may first consider the 
application of specific anti-abuse rules included in their domestic tax law.  


69. Many specific anti-abuse rules found in domestic law apply primarily in cross-border 
situations and may be relevant for the application of tax treaties. For instance, thin 
capitalisation rules may apply to restrict the deduction of base-eroding interest payments to 
residents of treaty countries; transfer pricing rules (even if not designed primarily as anti-abuse 
rules) may prevent the artificial shifting of income from a resident enterprise to an enterprise 
that is resident of a treaty country; exit or departure tax rules may prevent the avoidance of 
capital gains tax through a change of residence before the realisation of a treaty-exempt capital 
gain; dividend stripping rules may prevent the avoidance of domestic dividend withholding taxes 
through transactions designed to transform dividends into treaty-exempt capital gains; and anti-
conduit rules may prevent certain avoidance transactions involving the use of conduit 
arrangements.  


70. Generally, where the application of provisions of domestic law and of those of tax treaties 
produces conflicting results, the provisions of tax treaties are intended to prevail. This is a 
logical consequence of the principle of “pacta sunt servanda” which is incorporated in 
Article 26 of the Vienna Convention on the Law of Treaties. Thus, if the application of specific 
anti-abuse rules found in domestic law were to result in a tax treatment that is not in accordance 
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with the provisions of a tax treaty, this would conflict with the provisions of that treaty and the 
provisions of the treaty should prevail under public international law.1  


71. As explained below, however, such conflicts will often be avoided and each case must be 
analysed based on its own circumstances.  


72. First, a treaty may specifically allow the application of certain types of specific domestic 
anti-abuse rules. For example, Article 9 specifically authorises the application of domestic rules 
in the circumstances defined by that Article. Also, many treaties include specific provisions 
clarifying that there is no conflict or, even if there is a conflict, allowing the application of the 
domestic rules. This would be the case, for example, for a treaty rule that expressly allows the 
application of a thin capitalisation rule found in the domestic law of one or both Contracting 
States.  


73. Second, many provisions of the Convention depend on the application of domestic law. 
This is the case, for instance, for the determination of the residence of a person (see paragraph 1 
of Article 4), the determination of what is immovable property (see paragraph 2 of Article 6) and 
the determination of when income from corporate rights might be treated as a dividend (see 
paragraph 3 of Article 10). More generally, paragraph 2 of Article 3 makes domestic rules 
relevant for the purposes of determining the meaning of terms that are not defined in the 
Convention. In many cases, therefore, the application of specific anti-abuse rules found in 
domestic law will have an impact on how the treaty provisions are applied rather than produce 
conflicting results. This would be the case, for example, if a domestic law provision treats the 
profits realised by a shareholder when a company redeems some of its shares as dividends: 
although such a redemption could be considered to constitute an alienation for the purposes of 
paragraph 5 of Article 13, paragraph 28 of the Commentary on Article 10 recognises that such 
profits will constitute dividends for the purposes of Article 10 if the profits are treated as 
dividends under domestic law. 


74. Third, the application of tax treaty provisions in a case that involves an abuse of these 
provisions may be denied under paragraph 9 of Article 29 or, in the case of a treaty that does not 
include that paragraph, under the principles put forward in paragraphs 60 and 61 above. In 
such a case, there will be no conflict with the treaty provisions if the benefits of the treaty are 
denied under both paragraph 9 of Article 29 (or the principles in paragraphs 60 and 61 above) 
and the relevant domestic specific anti-abuse rules. Domestic specific anti-abuse rules, however, 
are often drafted with reference to objective facts, such as the existence of a certain level of 
shareholding or a certain debt-equity ratio. Whilst this facilitates their application and provides 
greater certainty, it may sometimes result in the application of such a rule in a case where the 
rule conflicts with a provision of the Convention and where paragraph 9 of Article 29 does not 
apply to deny the benefits of that provision (and where the principles of paragraphs 60 and 61 
above also do not apply). In such a case, the Convention will not allow the application of the 
domestic rule to the extent of the conflict. An example of such a case would be where a domestic 
law rule that State A adopted to prevent temporary changes of residence for tax purposes would 
provide for the taxation of an individual who is a resident of State B on gains from the 
alienation of property situated in a third State if that individual was a resident of State A when 
the property was acquired and was a resident of State A for at least seven of the 10 years 
preceding the alienation. In such a case, to the extent that paragraph 5 of Article 13 would 


                                                      
1.  Under Article 60 of the Vienna Convention on the Law of Treaties “[a] material breach of a bilateral treaty 


by one of the parties entitles the other to invoke the breach as a ground for terminating the treaty or 
suspending its operation in whole or in part”. 







 


 41 


prevent the taxation of that individual by State A upon the alienation of the property, the 
Convention would prevent the application of that domestic rule unless the benefits of 
paragraph 5 of Article 13 could be denied, in that specific case, under paragraph 9 of Article 29 
or the principles in paragraphs 60 and 61 above.   


75. Fourth, the application of tax treaty provisions may be denied under judicial doctrines or 
principles applicable to the interpretation of the treaty (see paragraph 78 below). In such a case, 
there will be no conflict with the treaty provisions if the benefits of the treaty are denied under 
both a proper interpretation of the treaty and as result of the application of domestic specific 
anti-abuse rules. Assume, for example, that the domestic law of State A provides for the taxation 
of gains derived from the alienation of shares of a domestic company in which the alienator 
holds more than 25 per cent of the capital if that alienator was a resident of State A for at least 
seven of the 10 years preceding the alienation. In year 2, an individual who was a resident of 
State A for the previous 10 years becomes a resident of State B. Shortly after becoming a 
resident of State B, the individual sells the totality of the shares of a small company that he 
previously established in State A. The facts reveal, however, that all the elements of the sale were 
finalised in year 1, that an interest-free “loan” corresponding to the sale price was made by the 
purchaser to the seller at that time, that the purchaser cancelled the loan when the shares were 
sold to the purchaser in year 2 and that the purchaser exercised de facto control of the company 
from year 1. Although the gain from the sale of the shares might otherwise fall under 
paragraph 5 of Article 13 of the State A-State B treaty, the circumstances of the transfer of the 
shares are such that the alienation in year 2 constitutes a sham within the meaning given to that 
term by the courts of State A. In that case, to the extent that the sham transaction doctrine 
developed by the courts of State A does not conflict with the rules of interpretation of treaties, it 
will be possible to apply that doctrine when interpreting paragraph 5 of Article 13 of the State A-
State B treaty, which will allow State A to tax the relevant gain under its domestic law rule.  


General legislative anti-abuse rules 


76. Many countries have included in their domestic law a legislative anti-abuse rule of 
general application intended to prevent abusive arrangements that are not adequately dealt with 
through specific anti-abuse rules or judicial doctrines.  


77. The application of such general anti-abuse rules also raises the question of a possible 
conflict with the provisions of a tax treaty. In the vast majority of cases, however, no such 
conflict will arise. Conflicts will first be avoided for reasons similar to those presented in 
paragraphs 72 and 73 above. In addition, where the main aspects of these domestic general anti-
abuse rules are in conformity with the principle of paragraph 61 above and are therefore similar 
to the main aspects of paragraph 9 of Article 29, which incorporates this guiding principle, it is 
clear that no conflict will be possible since the relevant domestic general anti-abuse rule will 
apply in the same circumstances in which the benefits of the Convention would be denied under 
paragraph 9 of Article 29, or, in the case of a treaty that does not include that paragraph, under 
the guiding principle in paragraph 61 above.  


Judicial doctrines that are part of domestic law 


78. In the process of interpreting tax legislation in cases dealing with tax avoidance, the 
courts of many countries have developed a number of judicial doctrines or principles of 
interpretation. These include doctrines such as substance over form, economic substance, sham, 
business purpose, step-transaction, abuse of law and fraus legis. These doctrines and principles 
of interpretation, which vary from country to country and evolve over time based on refinements 
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or changes resulting from subsequent court decisions, are essentially views expressed by courts 
as to how tax legislation should be interpreted. Whilst the interpretation of tax treaties is 
governed by general rules that have been codified in Articles 31 to 33 of the Vienna Convention 
on the Law of Treaties, these general rules do not prevent the application of similar judicial 
doctrines and principles to the interpretation of the provisions of tax treaties. If, for example, the 
courts of one country have determined that, as a matter of legal interpretation, domestic tax 
provisions should apply on the basis of the economic substance of certain transactions, there is 
nothing that prevents a similar approach from being adopted with respect to the application of 
the provisions of a tax treaty to similar transactions. This is illustrated by the example in 
paragraph 75 above. 


79. As a general rule and having regard to paragraph 61, therefore, the preceding analysis 
leads to the conclusion that there will be no conflict between tax conventions and judicial anti-
abuse doctrines or general domestic anti-abuse rules. For example, to the extent that the 
application of a general domestic anti-abuse rule or a judicial doctrine such as “substance over 
form” or “economic substance” results in a recharacterisation of income or in a 
redetermination of the taxpayer who is considered to derive such income, the provisions of the 
Convention will be applied taking into account these changes. 


80. Whilst these rules do not conflict with tax conventions, there is agreement that member 
countries should carefully observe the specific obligations enshrined in tax treaties to relieve 
double taxation as long as there is no clear evidence that the treaties are being abused. 


11. A further example is provided by two particularly prevalent forms of improper use of the 
Convention which are discussed in two reports from the Committee on Fiscal Affairs entitled 
“Double Taxation Conventions and the Use of Base Companies” and “Double Taxation 
Conventions and the Use of Conduit Companies”.1 As indicated in these reports, the concern 
expressed in paragraph 9 above has proved to be valid as there has been a growing tendency 
toward the use of conduit companies to obtain treaty benefits not intended by the Contracting 
States in their bilateral negotiations. This has led an increasing number of member countries to 
implement treaty provisions (both general and specific) to counter abuse and to preserve anti-
avoidance legislation in their domestic laws. 


12. The treaty provisions that have been designed to cover these and other forms of abuse take 
different forms. The following are examples derived from provisions that have been incorporated 
in bilateral conventions concluded by member countries. These provide models that treaty 
negotiators might consider when searching for a solution to specific cases. In referring to them 
there should be taken into account: 


—  the fact that these provisions are not mutually exclusive and that various provisions may be 
needed in order to address different concerns; 


—  the degree to which tax advantages may actually be obtained by a particular avoidance 
strategy; 


—  the legal context in both Contracting States and, in particular, the extent to which domestic 
law already provides an appropriate response to this avoidance strategy, and 


—  the extent to which bona fide economic activities might be unintentionally disqualified by 
such provisions. 


                                                      
1 These two reports are reproduced in Volume II at pages R(5)-1 and R(6)-1. 
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Conduit company cases 


13. Many countries have attempted to deal with the issue of conduit companies and various 
approaches have been designed for that purpose. One solution would be to disallow treaty benefits 
to a company not owned, directly or indirectly, by residents of the State of which the company is a 
resident. For example, such a “look-through” provision might have the following wording: 


A company that is a resident of a Contracting State shall not be entitled to relief from taxation 
under this Convention with respect to any item of income, gains or profits if it is owned or 
controlled directly or through one or more companies, wherever resident, by persons who are 
not residents of a Contracting State. 


Contracting States wishing to adopt such a provision may also want, in their bilateral negotiations, 
to determine the criteria according to which a company would be considered as owned or 
controlled by non-residents. 


14. The “look-through approach” underlying the above provision seems an adequate basis for 
treaties with countries that have no or very low taxation and where little substantive business 
activities would normally be carried on. Even in these cases it might be necessary to alter the 
provision or to substitute for it another one to safeguard bona fide business activities. 


15. General subject-to-tax provisions provide that treaty benefits in the State of source are 
granted only if the income in question is subject to tax in the State of residence. This corresponds 
basically to the aim of tax treaties, namely to avoid double taxation. For a number of reasons, 
however, the Model Convention does not recommend such a general provision. Whilst this seems 
adequate with respect to a normal international relationship, a subject-to-tax approach might 
well be adopted in a typical conduit situation. A safeguarding provision of this kind could have the 
following wording: 


Where income arising in a Contracting State is received by a company resident of the other 
Contracting State and one or more persons not resident in that other Contracting State 


a) have directly or indirectly or through one or more companies, wherever resident, a 
substantial interest in such company, in the form of a participation or otherwise, or 


b) exercise directly or indirectly, alone or together, the management or control of such 
company, 


any provision of this Convention conferring an exemption from, or a reduction of, tax shall 
apply only to income that is subject to tax in the last-mentioned State under the ordinary rules 
of its tax law. 


The concept of “substantial interest” may be further specified when drafting a bilateral convention. 
Contracting States may express it, for instance, as a percentage of the capital or of the voting rights 
of the company. 


16. The subject-to-tax approach seems to have certain merits. It may be used in the case of 
States with a well-developed economic structure and a complex tax law. It will, however, be 
necessary to supplement this provision by inserting bona fide provisions in the treaty to provide for 
the necessary flexibility (see paragraph 19 below); moreover, such an approach does not offer 
adequate protection against advanced tax avoidance schemes such as “stepping-stone strategies”. 
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17. The approaches referred to above are in many ways unsatisfactory. They refer to the 
changing and complex tax laws of the Contracting States and not to the arrangements giving rise to 
the improper use of conventions. It has been suggested that the conduit problem be dealt with in a 
more straightforward way by inserting a provision that would single out cases of improper use with 
reference to the conduit arrangements themselves (the channel approach). Such a provision might 
have the following wording: 


Where income arising in a Contracting State is received by a company that is a resident of the 
other Contracting State and one or more persons who are not residents of that other 
Contracting State 


a) have directly or indirectly or through one or more companies, wherever resident, a 
substantial interest in such company, in the form of a participation or otherwise, or 


b) exercise directly or indirectly, alone or together, the management or control of such 
company 


any provision of this Convention conferring an exemption from, or a reduction of, tax shall 
not apply if more than 50 per cent of such income is used to satisfy claims by such persons 
(including interest, royalties, development, advertising, initial and travel expenses, and 
depreciation of any kind of business assets including those on immaterial goods and 
processes). 


18. A provision of this kind appears to be the only effective way of combatting “stepping-stone” 
devices. It is found in bilateral treaties entered into by Switzerland and the United States and its 
principle also seems to underly the Swiss provisions against the improper use of tax treaties by 
certain types of Swiss companies. States that consider including a clause of this kind in their 
convention should bear in mind that it may cover normal business transactions and would therefore 
have to be supplemented by a bona fide clause. 


19. The solutions described above are of a general nature and they need to be accompanied by 
specific provisions to ensure that treaty benefits will be granted in bona fide cases. Such provisions 
could have the following wording: 


a) General bona fide provision 


“The foregoing provisions shall not apply where the company establishes that the principal 
purpose of the company, the conduct of its business and the acquisition or maintenance by it 
of the shareholding or other property from which the income in question is derived, are 
motivated by sound business reasons and do not have as primary purpose the obtaining of any 
benefits under this Convention.” 


b)  Activity provision 


“The foregoing provisions shall not apply where the company is engaged in substantive 
business operations in the Contracting State of which it is a resident and the relief from 
taxation claimed from the other Contracting State is with respect to income that is connected 
with such operations.” 


c) Amount of tax provision 


“The foregoing provisions shall not apply where the reduction of tax claimed is not greater 
than the tax actually imposed by the Contracting State of which the company is a resident.” 
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d) Stock exchange provision 


“The foregoing provisions shall not apply to a company that is a resident of a Contracting 
State if the principal class of its shares is registered on an approved stock exchange in a 
Contracting State or if such company is wholly owned — directly or through one or more 
companies each of which is a resident of the first-mentioned State — by a company which is a 
resident of the first-mentioned State and the principal class of whose shares is so registered.” 


e) Alternative relief provision 


In cases where an anti-abuse clause refers to non-residents of a Contracting State, it could be 
provided that the term “shall not be deemed to include residents of third States that have 
income tax conventions in force with the Contracting State from which relief from taxation is 
claimed and such conventions provide relief from taxation not less than the relief from 
taxation claimed under this Convention.” 


These provisions illustrate possible approaches. The specific wording of the provisions to be 
included in a particular treaty depends on the general approach taken in that treaty and should be 
determined on a bilateral basis. Also, where the competent authorities of the Contracting States 
have the power to apply discretionary provisions, it may be considered appropriate to include an 
additional rule that would give the competent authority of the source country the discretion to 
allow the benefits of the Convention to a resident of the other State even if the resident fails to pass 
any of the tests described above. 


20. Whilst the preceding paragraphs identify different approaches to deal with conduit 
situations, each of them deals with a particular aspect of the problem commonly referred to as 
“treaty shopping”. States wishing to address the issue in a comprehensive way may want to 
consider the following example of detailed limitation-of-benefits provisions aimed at preventing 
persons who are not resident of either Contracting States from accessing the benefits of a 
Convention through the use of an entity that would otherwise qualify as a resident of one of these 
States, keeping in mind that adaptations may be necessary and that many States prefer other 
approaches to deal with treaty shopping: 


1. Except as otherwise provided in this Article, a resident of a Contracting State who derives 
income from the other Contracting State shall be entitled to all the benefits of this Convention 
otherwise accorded to residents of a Contracting State only if such resident is a “qualified 
person” as defined in paragraph 2 and meets the other conditions of this Convention for the 
obtaining of such benefits. 


2. A resident of a Contracting State is a qualified person for a fiscal year only if such resident 
is either: 


a) an individual; 


b) a qualified governmental entity; 


c) a company, if 


(i) the principal class of its shares is listed on a recognised stock exchange specified in 
subparagraph a) or b) of paragraph 6 and is regularly traded on one or more 
recognised stock exchanges, or 


(ii) at least 50 per cent of the aggregate vote and value of the shares in the company is 
owned directly or indirectly by five or fewer companies entitled to benefits under 
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subdivision (i) of this subparagraph, provided that, in the case of indirect ownership, 
each intermediate owner is a resident of either Contracting State; 


d) a charity or other tax-exempt entity, provided that, in the case of a pension trust or any 
other organization that is established exclusively to provide pension or other similar 
benefits, more than 50 per cent of the person’s beneficiaries, members or participants 
are individuals resident in either Contracting State; or 


e) a person other than an individual, if: 


(i) on at least half the days of the fiscal year persons that are qualified persons by 
reason of subparagraph a), b) or d) or subdivision c) (i) of this paragraph own, 
directly or indirectly, at least 50 per cent of the aggregate vote and value of the 
shares or other beneficial interests in the person, and 


(ii) less than 50 per cent of the person’s gross income for the taxable year is paid or 
accrued, directly or indirectly, to persons who are not residents of either Contracting 
State in the form of payments that are deductible for purposes of the taxes covered 
by this Convention in the person’s State of residence (but not including arm’s length 
payments in the ordinary course of business for services or tangible property and 
payments in respect of financial obligations to a bank, provided that where such a 
bank is not a resident of a Contracting State such payment is attributable to a 
permanent establishment of that bank located in one of the Contracting States). 


3. a) A resident of a Contracting State will be entitled to benefits of the Convention with 
respect to an item of income, derived from the other State, regardless of whether the 
resident is a qualified person, if the resident is actively carrying on business in the first-
mentioned State (other than the business of making or managing investments for the 
resident’s own account, unless these activities are banking, insurance or securities 
activities carried on by a bank, insurance company or registered securities dealer), the 
income derived from the other Contracting State is derived in connection with, or is 
incidental to, that business and that resident satisfies the other conditions of this 
Convention for the obtaining of such benefits. 


b) If the resident or any of its associated enterprises carries on a business activity in the 
other Contracting State which gives rise to an item of income, subparagraph a) shall 
apply to such item only if the business activity in the first-mentioned State is substantial 
in relation to business carried on in the other State. Whether a business activity is 
substantial for purposes of this paragraph will be determined based on all the facts and 
circumstances. 


c) In determining whether a person is actively carrying on business in a Contracting State 
under subparagraph a), activities conducted by a partnership in which that person is a 
partner and activities conducted by persons connected to such person shall be deemed 
to be conducted by such person. A person shall be connected to another if one possesses 
at least 50 per cent of the beneficial interest in the other (or, in the case of a company, at 
least 50 per cent of the aggregate vote and value of the company’s shares) or another 
person possesses, directly or indirectly, at least 50 per cent of the beneficial interest (or, 
in the case of a company, at least 50 per cent of the aggregate vote and value of the 
company’s shares) in each person. In any case, a person shall be considered to be 
connected to another if, based on all the facts and circumstances, one has control of the 
other or both are under the control of the same person or persons. 
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4. Notwithstanding the preceding provisions of this Article, if a company that is a resident of 
a Contracting State, or a company that controls such a company, has outstanding a class of 
shares 


a) which is subject to terms or other arrangements which entitle its holders to a portion of 
the income of the company derived from the other Contracting State that is larger than 
the portion such holders would receive absent such terms or arrangements (“the 
disproportionate part of the income”); and 


b) 50 per cent or more of the voting power and value of which is owned by persons who 
are not qualified persons 


the benefits of this Convention shall not apply to the disproportionate part of the income. 


5. A resident of a Contracting State that is neither a qualified person pursuant to the 
provisions of paragraph 2 or entitled to benefits under paragraph 3 or 4 shall, nevertheless, be 
granted benefits of the Convention if the competent authority of that other Contracting State 
determines that the establishment, acquisition or maintenance of such person and the conduct 
of its operations did not have as one of its principal purposes the obtaining of benefits under 
the Convention. 


6. For the purposes of this Article the term “recognised stock exchange” means: 


a) in State A ……..; 


b) in State B ……..; and 


c) any other stock exchange which the competent authorities agree to recognise for the 
purposes of this Article. 


Provisions which are aimed at entities benefiting from preferential tax regimes 


21. Specific types of companies enjoying tax privileges in their State of residence facilitate 
conduit arrangements and raise the issue of harmful tax practices. Where tax-exempt (or nearly 
tax-exempt) companies may be distinguished by special legal characteristics, the improper use of 
tax treaties may be avoided by denying the tax treaty benefits to these companies (the exclusion 
approach). As such privileges are granted mostly to specific types of companies as defined in the 
commercial law or in the tax law of a country, the most radical solution would be to exclude such 
companies from the scope of the treaty. Another solution would be to insert a safeguarding clause 
which would apply to the income received or paid by such companies and which could be drafted 
along the following lines: 


No provision of the Convention conferring an exemption from, or reduction of, tax shall apply 
to income received or paid by a company as defined under section ... of the ... Act, or under 
any similar provision enacted by ... after the signature of the Convention. 


The scope of this provision could be limited by referring only to specific types of income, such as 
dividends, interest, capital gains, or directors’ fees. Under such provisions companies of the type 
concerned would remain entitled to the protection offered under Article 24 (Non-Discrimination) 
and to the benefits of Article 25 (Mutual Agreement Procedure) and they would be subject to the 
provisions of Article 26 (Exchange of Information). 


21.1 Exclusion provisions are clear and their application is simple, even though they may require 
administrative assistance in some instances. They are an important instrument by which a State that 
has created special privileges in its tax law may prevent those privileges from being used in 
connection with the improper use of tax treaties concluded by that State. 







 


 48 


21.2 Where it is not possible or appropriate to identify the companies enjoying tax privileges by 
reference to their special legal characteristics, a more general formulation will be necessary. The 
following provision aims at denying the benefits of the Convention to entities which would 
otherwise qualify as residents of a Contracting State but which enjoy, in that State, a preferential 
tax regime restricted to foreign-held entities (i.e. not available to entities that belong to residents of 
that State): 


Any company, trust or partnership that is a resident of a Contracting State and is beneficially 
owned or controlled directly or indirectly by one or more persons who are not residents of that 
State shall not be entitled to the benefits of this Convention if the amount of the tax imposed 
on the income or capital of the company, trust or partnership by that State (after taking into 
account any reduction or offset of the amount of tax in any manner, including a refund, 
reimbursement, contribution, credit or allowance to the company, trust or partnership, or to 
any other person) is substantially lower than the amount that would be imposed by that State if 
all of the shares of the capital stock of the company or all of the interests in the trust or 
partnership, as the case may be, were beneficially owned by one or more residents of that 
State. 


Provisions which are aimed at particular types of income 


21.3 The following provision aims at denying the benefits of the Convention with respect to 
income that is subject to low or no tax under a preferential tax regime: 


1.  The benefits of this Convention shall not apply to income which may, in accordance with 
the other provisions of the Convention, be taxed in a Contracting State and which is derived 
from activities the performance of which do not require substantial presence in that State, 
including: 


a) such activities involving banking, shipping, financing, insurance or electronic 
commerce activities; or 


b) activities involving headquarter or coordination centre or similar arrangements 
providing company or group administration, financing or other support; or 


c) activities which give rise to passive income, such as dividends, interest and royalties 


where, under the laws or administrative practices of that State, such income is preferentially 
taxed and, in relation thereto, information is accorded confidential treatment that prevents the 
effective exchange of information. 


2. For the purposes of paragraph 1, income is preferentially taxed in a Contracting State if, 
other than by reason of the preceding Articles of this Agreement, an item of income: 


a)  is exempt from tax; or 


b) is taxable in the hands of a taxpayer but that is subject to a rate of tax that is lower than 
the rate applicable to an equivalent item that is taxable in the hands of similar taxpayers 
who are residents of that State; or 


c)  benefits from a credit, rebate or other concession or benefit that is provided directly or 
indirectly in relation to that item of income, other than a credit for foreign tax paid. 


Anti-abuse rules dealing with source taxation of specific types of income 


21.4 The following provision has the effect of denying the benefits of specific Articles of the 
convention that restrict source taxation where transactions have been entered into for the main 
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purpose of obtaining these benefits. The Articles concerned are 10, 11, 12 and 21; the provision 
should be slightly modified as indicated below to deal with the specific type of income covered by 
each of these Articles: 


The provisions of this Article shall not apply if it was the main purpose or one of the main 
purposes of any person concerned with the creation or assignment of the [Article 10: “shares 
or other rights”; Article 11: “debt-claim”;  Articles 12 and 21: “rights”] in respect of which the 
[Article 10: “dividend”; Article 11: “interest”;  Articles 12 “royalties” and Article 21: 
“income”] is paid to take advantage of this Article by means of that creation or assignment. 


Provisions which are aimed at preferential regimes introduced after the signature of the 
convention 


21.5 States may wish to prevent abuses of their conventions involving provisions introduced by a 
Contracting State after the signature of the Convention. The following provision aims to protect a 
Contracting State from having to give treaty benefits with respect to income benefiting from a 
special regime for certain offshore income introduced after the signature of the treaty: 


The benefits of  Articles 6 to 22 of this Convention shall not accrue to persons entitled to any 
special tax benefit under: 


a) a law of either one of the States which has been identified in an exchange of notes 
between the States; or 


b) any substantially similar law subsequently enacted. 


22. Other forms of abuse of tax treaties (e.g. the use of a base company) and possible ways to 
deal with them, including “substance-over-form”, “economic substance” and general anti-abuse 
rules have also been analysed, particularly as concerns the question of whether these rules conflict 
with tax treaties, which is the second question mentioned in paragraph 9.1 above. 


22.1 Such rules are part of the basic domestic rules set by domestic tax laws for determining 
which facts give rise to a tax liability; these rules are not addressed in tax treaties and are therefore 
not affected by them. Thus, as a general rule and having regard to paragraph 9.5, there will be no 
conflict. For example, to the extent that the application of the rules referred to in paragraph 22 
results in a recharacterisation of income or in a redetermination of the taxpayer who is considered 
to derive such income, the provisions of the Convention will be applied taking into account these 
changes. 


22.2 Whilst these rules do not conflict with tax conventions, there is agreement that member 
countries should carefully observe the specific obligations enshrined in tax treaties to relieve 
double taxation as long as there is no clear evidence that the treaties are being abused. 


Controlled foreign company provisions 


81. 23. A significant number of countries have adopted controlled foreign company provisions 
to address issues related to the use of foreign base companies. The use of base companies may 
also be addressed through controlled foreign companies provisions. A significant number of 
member and non-member countries have now adopted such legislation. Whilst the design of this 
type of legislation varies considerably among countries, a common feature of these rules, which 
are now internationally recognised as a legitimate instrument to protect the domestic tax base, is 
that they result in a Contracting State taxing its residents on income attributable to their 
participation in certain foreign entities. It has sometimes been argued, based on a certain 
interpretation of provisions of the Convention such as paragraph 1 of Article 7 and paragraph 5 of 
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Article 10, that this common feature of controlled foreign company legislation conflicted with 
these provisions. Since such legislation results in a State taxing its own residents, paragraph 3 of 
Article 1 confirms that it does not conflict with tax conventions. The same conclusion must be 
reached in the case of conventions that do not include a provision similar to paragraph 3 of 
Article 1; Ffor the reasons explained in paragraphs 14 of the Commentary on Article 7 and 37 of 
the Commentary on Article 10, the interpretation according to which these Articles would 
prevent the application of controlled foreign company provisions that interpretation does not 
accord with the text of the provisions paragraph 1 of Article 7 and paragraph 5 of Article 10. It 
also does not hold when these provisions are read in their context. Thus, whilst some countries 
have felt it useful to expressly clarify, in their conventions, that controlled foreign company 
legislation did not conflict with the Convention, such clarification is not necessary. It is recognised 
that controlled foreign company legislation structured in this way is not contrary to the provisions 
of the Convention. 


[24 and 25: previously deleted]  


26. States that adopt controlled foreign companies provisions or the anti-abuse rules referred to 
above in their domestic tax laws seek to maintain the equity and neutrality of these laws in an 
international environment characterised by very different tax burdens, but such measures should be 
used only for this purpose. As a general rule, these measures should not be applied where the 
relevant income has been subjected to taxation that is comparable to that in the country of 
residence of the taxpayer. 


Restricting treaty benefits with respect to income that is subject to certain features of 
another State’s tax system 


82. As indicated in paragraph 15.2 of the Introduction  


… it is assumed that where a State accepts treaty provisions that restrict its right to tax 
elements of income, it generally does so on the understanding that these elements of income 
are taxable in the other State.  Where a State levies no or low income taxes, other States 
should consider whether there are risks of double taxation that would justify, by themselves, 
a tax treaty.  States should also consider whether there are elements of another State’s tax 
system that could increase the risk of non-taxation, which may include tax advantages that 
are ring-fenced from the domestic economy. 


83. A State may conclude that certain features of the tax system of another State are not 
sufficient to prevent the conclusion of a tax treaty but may want to prevent the application of 
that treaty to income that is subject to no or low tax because of these features. Where the 
relevant features of the tax system of the other State are known at the time the treaty is being 
negotiated, it is possible to draft provisions that specifically deny treaty benefits with respect to 
income that benefits from these features (see, for example, paragraph 108 below). 


84. Such features might, however, be introduced in the tax system of a treaty partner only 
after the conclusion of a tax treaty or might be discovered only after the treaty has entered into 
force. When concluding a tax treaty, a Contracting State may therefore be concerned about 
features of the tax system of a treaty partner of which it is not aware at that time or that may 
subsequently become part of the tax system of that treaty partner. Controlled foreign company 
provisions (see paragraph 81 above) and other approaches discussed in the above section on 
“Improper use of the Convention” may assist in dealing with some of these features but since 
the difficulties created by these features arise from the design of the tax laws of treaty partners 
rather than from tax avoidance strategies designed by taxpayers or their advisers, Contracting 
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States may wish to address these difficulties though specific treaty provisions. The following 
include examples of provisions that might be adopted for that purpose.     


Provision on special tax regimes 


85. Provisions could be included in a tax treaty in order to deny the application of specific 
treaty provisions with respect to income benefiting from regimes that satisfy the criteria of a 
general definition of “special tax regimes”. For instance, the benefits of the provisions of 
Articles 11 and 12 could be denied with respect to interest and royalties that would be derived 
from a connected person if such interest and royalties benefited, in the State of residence of their 
beneficial owner, from such a special tax regime; this would be done by adding to Articles 11 
and 12 a provision drafted along the following lines (which could be amended to fit the 
circumstances of the Contracting States or for inclusion in other Articles of the Convention): 


Notwithstanding the provisions of [(in the case of Article 11): paragraphs 1 and 2 but 
subject to the provisions of paragraph 4] [[(in the case of Article 12): paragraph 1 but 
subject to the provisions of paragraph 3] of this Article, [interest] [royalties] arising in a 
Contracting State and beneficially owned by a resident of the other Contracting State that is 
connected to the payer may be taxed in the first-mentioned Contracting State in accordance 
with domestic law if such resident benefits from a special tax regime with respect to the 
[interest] [royalties] in the State of which it is resident. 


For the purposes of the above provision, the reference to a resident that is “connected” to the 
payer should be interpreted in accordance with the definition of “connected person” which is 
found in the Commentary on paragraph 7 of Article 29. As indicated in paragraph 127 of that 
Commentary, if the above provision is included in the Convention, it would seem appropriate to 
include that definition in paragraph 1 of Article 3, which includes the definitions that apply 
throughout the Convention. Some States, however, may prefer to replace the reference to a 
resident that is “connected” to the payer by a reference to a resident that is “closely related” to 
the payer, the main difference being that, unlike the definition of “connected” person, the 
definition of “closely related” person found in paragraph 8 of Article 5 does not apply where a 
person possesses directly or indirectly exactly 50 per cent of the aggregate vote and value of 
another person (if the definition of “closely related” person is used for the purposes of the above 
provision, that definition would be more appropriately included in paragraph 1 of Article 3).     


86.  Also, the above provision would require a definition of “special tax regime”, which 
could be drafted as follows and added to the list of general definitions included in paragraph 1 
of Article 3: 


a)  the term “special tax regime” means any statute, regulation or administrative practice in 
a Contracting State with respect to a tax described in Article 2 that meets all of the 
following conditions:  


(i) results in one or more of the following: 
A)  a preferential rate of taxation for interest, royalties or any combination thereof 


as compared to income from sales of goods or services;  
B)  a permanent reduction in the tax base with respect to interest, royalties or any 


combination thereof without a comparable reduction for income from sales of 
goods or services, by allowing: 


1)  an exclusion from gross receipts; 
2)  a deduction without regard to any corresponding payment or obligation to 


make a payment;  
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3) a deduction for dividends paid or accrued; or 
4) taxation that is inconsistent with the principles of Article 7 or 9; or 


C) a preferential rate of taxation or a permanent reduction in the tax base of the 
type described in subclauses 1), 2), 3) or 4) of clause B) of this subdivision with 
respect to substantially all of a company’s income or substantially all of a 
company’s foreign source income, for companies that do not engage in the 
active conduct of a business in that Contracting State;  


(ii) in the case of any preferential rate of taxation or permanent reduction in the tax 
base for royalties, does not condition such benefits on  


A) the extent of research and development activities that take place in the 
Contracting State; or  


B) expenditures (excluding any expenditures which relate to subcontracting to a 
related party or any acquisition costs), which the person enjoying the benefits 
incurs for the purpose of actual research and development activities; 


(iii)  is generally expected to result in a rate of taxation that is less than the lesser of 
either: 


A) [rate to be determined bilaterally]; or  
B) 60 per cent of the general statutory rate of company tax applicable in the other 


Contracting State;  


(iv)  does not apply principally to: 
A)  recognised pension funds;  
B) organisations that are established and maintained exclusively for religious, 


charitable, scientific, artistic, cultural or educational purposes;  
C) persons the taxation of which achieves a single level of taxation either in the 


hands of the person or the person’s shareholders (with at most one year of 
deferral), that hold a diversified portfolio of securities, that are subject to 
investor-protection regulation in the Contracting State and the interests in 
which are marketed primarily to retail investors; or 


D) persons the taxation of which achieves a single level of taxation either in the 
hands of the person or the person’s shareholders (with at most one year of 
deferral) and that hold predominantly immovable property; and 


(v) after consultation with the first-mentioned Contracting State, has been identified 
by the other Contracting State through diplomatic channels to the first-
mentioned Contracting State as satisfying subdivisions (i) through (iv) of this 
subparagraph. 


 No statute, regulation or administrative practice shall be treated as a special tax regime 
until 30 days after the date when the other Contracting State issues a written public 
notification identifying the regime as satisfying subdivisions (i) through (iv) of this 
subparagraph. 


87.  The above definition of the term “special tax regime” applies to any legislation, 
regulation or administrative practice (including a ruling practice) that exists before or comes 
into effect after the treaty is signed and that meets all of the following five conditions. 


88.  Under the first condition, described in subdivision (i) of the definition, the regime must 
result in one or more of the following: 
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A. a preferential rate of taxation for interest, royalties or any combination thereof as 
compared to income from sales of goods or services; 


B. certain permanent reductions in the tax base with respect to interest, royalties or any 
combination thereof without a comparable reduction for sales or services income; or  


C. a preferential rate of taxation or certain permanent reductions in the tax base with 
respect to substantially all income or substantially all foreign source income for 
companies that do not engage in the active conduct of a business in that Contracting 
State.  This part of the definition is intended to identify regimes that, in general, tax 
mobile income more favourably than non-mobile income.   


89.  As provided in clause A), subdivision (i) shall be met if a regime provides a preferential 
rate of taxation for interest, royalties or a combination of the two as compared to sales or 
services income.  For example, a regime that provides a preferential rate of taxation on royalty 
income earned by resident companies, but does not provide such preferential rate to income 
from sales or services, would meet this condition.  Furthermore, a regime that provides a 
preferential rate of taxation for all classes of income, but such preferential rate is in effect 
available primarily for interest, royalties or a combination of the two, would satisfy 
subdivision (i) despite the fact that the beneficial treatment is not explicitly limited to those 
classes of income.  For example, a tax authority’s administrative practice of issuing routine 
rulings that provide a preferential rate of taxation for companies that represent that they earn 
primarily interest income (such as group financing companies) would satisfy subdivision (i) 
even if such rulings as a technical matter provide that preferential rate to all forms of income. 


90.  Similarly, as provided in clause B), subdivision (i) shall be met if a regime provides for a 
permanent reduction in the tax base with respect to interest, royalties or a combination thereof 
as compared to income from sales of goods or services, in one or more of the following ways:  an 
exclusion from gross receipts (such as an automatic fixed reduction in the amount of royalties 
included in income, whereas such reduction is not also available for income from the sale of 
goods or services); a deduction without any corresponding payment or obligation to make a 
payment; a deduction for dividends paid or accrued; or taxation that is inconsistent with the 
principles of Articles 7 or 9 of the Convention.  An example of a tax regime that results in 
taxation that is inconsistent with the principles of Article 9 is that of a regime under which no 
interest income would be imputed on an interest-free note that is held by a company resident of a 
Contracting State and is issued by an associated enterprise that is a resident of the other 
Contracting State. 


91.  A permanent reduction in a State’s tax base does not arise merely from timing 
differences.  For example, the fact that a particular country does not tax interest until it is 
actually paid, rather than when it economically accrues, is not regarded as a regime that 
provides a permanent reduction in the tax base, because such a rule represents an ordinary 
timing difference.  However, a regime that results in excessive deferral over a period of many 
years shall be regarded as providing for a permanent reduction in the tax base, because such a 
rule in substance constitutes a permanent difference in the base of the taxing country.   


92.  Alternatively, as provided in clause C), subdivision (i) shall be satisfied if a regime 
provides a preferential rate of taxation or a permanent reduction in the tax base (of the type 
described above), with respect to substantially all income or substantially all foreign source 
income, for companies that do not engage in the active conduct of a business in the Contracting 
State.  For example, regimes that provide preferential rates of taxation only to income of group 
financing companies or holding companies would generally satisfy subdivision (i). 
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93.  A regime that provides for beneficial tax treatment that is generally applicable to all 
income (in particular to income from sales and services) and across all industries should not 
meet subdivision (i).  Examples of generally applicable provisions that would not meet 
subdivision (i) include regimes permitting standard deductions, accelerated depreciation, 
corporate tax consolidation, dividends received deductions, loss carryovers and foreign tax 
credits.   


94.  The second condition, described in subdivision (ii) of the definition, applies only with 
respect to royalties and is met if a regime does not condition benefits either on the extent of 
research and development activities that take place in the Contracting State or on expenditures 
(excluding any expenditures which relate to subcontracting to a related party or any acquisition 
costs), which the person enjoying the benefits incurs for the purpose of actual research and 
development activities. Subdivision (ii) is intended to ensure that royalties benefiting from patent 
box or innovation box regimes are eligible for treaty benefits only if such regimes satisfy one of 
these two requirements.  Some States, however, would prefer that the requirements of 
subdivision (ii) be restricted so as to only be met if a regime conditions benefits on the extent of 
research and development activities that take place in the Contracting State. States that share 
that view may prefer to use the following alternative version of subdivision (ii):  


(ii) in the case of any preferential rate of taxation or permanent reduction in the tax 
base for royalties, does not condition such benefits on the extent of research and 
development activities that take place in the Contracting State;  


Under either version of subdivision (ii), royalty regimes that have been considered by the 
OECD’s Forum on Harmful Tax Practices and were not determined to be “actually harmful” 
generally would not meet subdivision (ii) and, if so, would not be treated as special tax regimes. 


95.  The third condition, described in subdivision (iii) of the definition, requires that a regime 
be generally expected to result in a rate of taxation that is less than the lesser of a rate that 
would be agreed bilaterally between the Contracting States and 60 per cent of the general 
statutory rate of company tax applicable in the Contracting State that considers the regime of 
the other State as a potential “special tax regime”.     


96. States may consider it useful to clarify the reference to “rate of taxation” for the purposes 
of subdivision (iii) by including the following in an instrument reflecting the agreed 
interpretation of the treaty:   


Except as provided below, the rate of taxation shall be determined based on the income tax 
principles of the Contracting State that has implemented the regime in question.  Therefore, 
in the case of a regime that provides only for a preferential rate of taxation, the generally 
expected rate of taxation under the regime shall equal such preferential rate. In the case of 
a regime that provides only for a permanent reduction in the tax base, the rate of taxation 
shall equal the statutory rate of company tax generally applicable in the Contracting State 
to companies subject to the regime in question less the product of such rate and the 
percentage reduction in the tax base (with the baseline tax base determined under the 
principles of the Contracting State, but without regard to any permanent reductions in the 
tax base described in clause B) of subdivision (i)) that the regime is generally expected to 
provide.  For example, a regime that generally provides for a 20 per cent permanent 
reduction in a company’s tax base would have a rate of taxation equal to the applicable 
statutory rate of company tax reduced by 20 per cent of such statutory rate.  In the case of a 
regime that provides for both a preferential rate of taxation and a permanent reduction in 
the tax base, the rate of taxation would be based on the preferential rate of taxation reduced 
by the product of such rate and the percentage reduction in the tax base. 
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97.  The preceding would clarify that the rate of taxation should be determined based on the 
income tax principles of the Contracting State that has implemented the regime in question.  
Therefore, in the case of a regime that provides only for a preferential rate of taxation, the 
generally expected rate of taxation under the regime will equal such preferential rate.  In the 
case of a regime that provides only for a permanent reduction in the tax base, the rate of 
taxation will equal the statutory rate of company tax in the Contracting State that is generally 
applicable to companies subject to the regime in question less the product of such rate and the 
percentage reduction in the tax base (with the baseline tax base determined under the principles 
of the Contracting State, but without regard to any permanent reductions in the tax base 
described in clause B) of subdivision (i) of the definition) that the regime is generally expected to 
provide.  For example, a regime that generally provides for a 20 per cent permanent reduction in 
a company’s tax base would have a rate of taxation equal to the applicable statutory rate of 
company tax reduced by 20 per cent of such statutory rate.  Therefore, if the applicable statutory 
rate of company tax in force in a Contracting State were 25 per cent, the rate of taxation 
resulting from such a regime would be 20 per cent (25 – (25 x 0.20)).  In the case of a regime 
that provides for both a preferential rate of taxation and a permanent reduction in the tax base, 
the rate of taxation would be based on the preferential rate of taxation reduced by the product of 
such rate and the percentage reduction in the tax base. 


98.  The fourth condition, described in subdivision (iv) of the definition, provides that a 
regime shall not be regarded as a special tax regime if it applies principally to pension funds or 
organisations that are established and maintained exclusively for religious, charitable, scientific, 
artistic, cultural or educational purposes.  Under subdivision (iv), a regime shall also not be 
regarded as a special tax regime if it applies principally to persons the taxation of which 
achieves a single level of taxation, either in the hands of the person or its shareholders (with at 
most one year of deferral), that hold a diversified portfolio of securities, that are subject to 
investor-protection regulation in the residence State, and interests in which are marketed 
primarily to retail investors. This would generally correspond to the collective investment 
vehicles referred to in paragraph 22 above.  Another exception provided in subdivision (iv) 
applies to regimes that apply principally to persons the taxation of which achieves a single level 
of taxation, either in the hands of the person or its shareholders (with at most one year of 
deferral), and such persons hold predominantly immovable property.   


99.  The fifth condition, described in subdivision (v) of the definition, provides that the 
Contracting State that wishes to treat a regime of the other State as a “special tax regime” must 
first consult the other Contracting State and notify that State through diplomatic channels that it 
has determined that the regime meets the other conditions of the definition.   


100.  The final part of the definition requires that the Contracting State that wishes to treat a 
regime of the other State as a “special tax regime” must issue a written public notification 
stating that the regime satisfies the definition. For the purposes of the Convention, a special tax 
regime shall be treated as such 30 days after the date of such written public notification.   


Provision on subsequent changes to domestic law 


101. Whilst the above suggested provision on special tax regimes would address the issue of 
targeted tax regimes, it would not deal with changes of a more general nature which could be 
introduced into the domestic law of a treaty partner after the conclusion of a tax treaty and 
which might have prevented the conclusion of the treaty if they had existed at that time.  For 
instance, some Contracting States might be concerned if the overall tax rate that another State 
levies on corporate income falls below what they consider to be acceptable for the purposes of 
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the conclusion of a tax treaty.  Some States might also be concerned if a State that taxed most 
types of foreign income at the time of the conclusion of a tax treaty decided subsequently to 
exempt such income from tax when it is derived by a resident company. The following is an 
example of a provision that would address these concerns, it being understood that the features 
of that provision would need to be restricted or extended in order to deal adequately with the 
specific areas of concern of each State: 


1. If at any time after the signing of this Convention, a Contracting State  


a) reduces the general statutory rate of company tax that applies with respect to 
substantially all of the income of resident companies with the result that such rate 
falls below the lesser of either  


(i)  [rate to be determined bilaterally] or  


(ii)  60 per cent of the general statutory rate of company tax applicable in the 
other Contracting State, or  


b) the first-mentioned Contracting State provides an exemption from taxation to 
resident companies for substantially all foreign source income (including interest 
and royalties),  


the Contracting States shall consult with a view to amending this Convention to restore an 
appropriate allocation of taxing rights between the Contracting States.  If such 
consultations do not progress, the other State may notify the first-mentioned State through 
diplomatic channels that it shall cease to apply the provisions of Articles 10, 11, 12 and 21.  
In such case, the provisions of such Articles shall cease to have effect in both Contracting 
States with respect to payments to resident companies six months after the date that the 
other Contracting State issues a written public notification stating that it shall cease to 
apply the provisions of these Articles.  


2. For the purposes of determining the general statutory rate of company tax: 


a) the allowance of generally available deductions based on a percentage of what 
otherwise would be taxable income, and other similar mechanisms to achieve a 
reduction in the overall rate of tax, shall be taken into account; and 


b) the following shall not be taken into account:  


(i) a tax that applies to a company only upon a distribution by such company, or 
that applies to shareholders; and 


(ii) the amount of a tax that is refundable upon the distribution by a company of 
a dividend. 


102. This suggested provision provides that if, at any time after the signing of the Convention, 
either Contracting State enacts certain changes to domestic law, the provisions of Articles 10, 
11, 12 and 21 may cease to have effect with respect to payments to companies if, after 
consultation, the Contracting States fail to agree on amendments to the Convention to restore an 
appropriate allocation of taxing rights between the Contracting States. 


103. Paragraph 1 of the suggested provision addresses two types of subsequent changes that 
could be made by a State, after the signature of a tax treaty, to the tax rules applicable to 
companies resident of that State.  The first type is when that State reduces the general statutory 
rate of company tax that applies with respect to substantially all of the income of its resident 
companies, with the result that such rate falls below the lesser of a minimum rate that would 
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need to be determined bilaterally or 60 per cent of the general rate of company tax applicable in 
the other State.   


104. For the purposes of paragraph 1, the “general statutory rate of company tax” refers to 
the general rate of company tax provided by legislation; if rates of company taxes are graduated, 
it refers to the highest marginal rate, provided that such rate applies to a significantly large 
portion of corporate taxpayers and was not established merely to circumvent the application of 
this Article. A general statutory rate of company tax that is applicable to business profits 
generally or to so-called “trading income” (broadly defined to include income from 
manufacturing, services or dealing in goods or commodities) shall be treated as applying to 
substantially all of the income of resident companies, even if narrow categories of income 
(including income from portfolio investments or other passive activities) are excluded. A reduced 
rate of tax that applies only with respect to capital gains would not fall within the scope of this 
Article; the distinction between business profits and capital gains shall be made according to the 
domestic laws of the residence State. Paragraph 2 addresses specific issues that may arise in 
determining what is a State’s general statutory rate of company tax. Subparagraph a) of 
paragraph 2 provides that paragraph 1 applies equally to reductions to the general statutory 
company tax rate, as well as to other changes in domestic law that would have the same effect 
using a different mechanism. For example, if the statutory company tax rate in a Contracting 
State was 20 per cent, but, after the signing of the Convention, companies resident in the 
Contracting State are permitted to claim deductions representing 50 per cent of what otherwise 
would be their taxable income, the general statutory rate of company tax would be 10 per cent 
(20 - (20 x 0.50)). Similarly, if the statutory company tax rate in a Contracting State was 20 per 
cent, but after the signing of the Convention, companies resident in the Contracting State are 
allowed to deduct an amount equal to a percentage of their equity up to 50 per cent of what 
otherwise would be their taxable income, and in general, most companies are able to utilize the 
maximum available deduction, the general rate of company tax would be 10 per cent. 
Subparagraph b) of paragraph 2 sets forth taxes that shall not be taken into account for 
purposes of determining the general statutory rate of company tax. First, as provided in 
subdivision (i) of subparagraph b), taxes imposed at either the company or shareholder level 
when the company distributes earnings shall not be taken into account when determining the 
general rate of company tax (e.g. if resident companies are not subject to any taxation at the 
company level until a distribution is made, the tax levied upon distribution would not be 
considered part of the general rate of company tax).  Second, as provided in subdivision (ii) of 
subparagraph b), any amounts of corporate tax that under a country’s domestic law would be 
refundable upon a company’s distribution of earnings shall not be taken into account for 
purposes of determining the general statutory rate of company tax. 


105. The second type of subsequent change in domestic tax law covered by paragraph 1 is 
when a State provides an exemption from taxation to companies resident of that State with 
respect to substantially all foreign source income (including interest and royalties) derived by 
these companies. The reference to an exemption for substantially all foreign source income 
earned by a resident company is intended to describe a taxation system under which income 
(including income from interest and royalties) from sources outside a State is exempt from tax 
solely by reason of its source being outside that State (so-called “territorial” systems). The 
reference does not include taxation systems under which only foreign source dividends or 
business profits from foreign permanent establishments are exempt from tax by the residence 
State (so-called “dividend exemption” systems).   


106. When either type of subsequent domestic law change occurs, the Contracting States shall 
first consult with a view to concluding amendments to the Convention to restore an appropriate 
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allocation of taxing rights between the two Contracting States. In the event that such 
amendments are agreed, or that the Contracting States agree, after such consultation, that the 
allocation of taxing rights in the Convention is not disrupted by the relevant change made to the 
domestic law of one of the States, paragraph 1 has no further application. If, however, after a 
reasonable period of time, such consultations do not progress, the other State may notify the 
State whose domestic law has changed, through diplomatic channels, that it shall cease to apply 
the provisions of Articles 10, 11, 12 and 21. Once such diplomatic notification has been made, in 
order for paragraph 1 to apply, the source State must announce by written public notice that it 
shall cease to apply the provisions of these Articles. Six months after the date of such written 
public notification, the provisions of these Articles shall cease to have effect in both Contracting 
States with respect to payments to companies that are residents of either State. 


Provision on notional deductions for equity 


107.  One example of a tax regime with respect to which treaty benefits might be specifically 
restricted relates to domestic law provisions that provide for a notional deduction with respect to 
equity. Contracting States which agree to prevent the application of the provisions of Article 11 
to interest that is paid to connected persons who benefit from such notional deductions may do 
so by adding the following provision to Article 11:  


2. Notwithstanding the provisions of paragraph 1 of this Article, interest arising in a 
Contracting State and beneficially owned by a resident of the other Contracting State that is 
connected to the payer (as defined in paragraph 8 of Article 5) may be taxed in the first-
mentioned Contracting State in accordance with domestic law if such resident benefits, at 
any time during the taxable year in which the interest is paid, from notional deductions 
with respect to amounts that the Contracting State of which the beneficial owner is a 
resident treats as equity.  


The explanations in paragraph 85 above concerning the reference to a resident that is 
“connected” to the payer apply equally to the above provision. 


Remittance based taxationProvision on remittance based taxation 


108.26.1  Another example of a tax regime with respect to which treaty benefits might be 
specifically restricted is that of remittance based taxation. Under the domestic law of some States, 
persons who qualify as residents but who do not have what is considered to be a permanent link 
with the State (sometimes referred to as domicile) are only taxed on income derived from sources 
outside the State to the extent that this income is effectively repatriated, or remitted, thereto. Such 
persons are not, therefore, subject to potential double taxation to the extent that foreign income is 
not remitted to their State of residence and it may be considered inappropriate to give them the 
benefit of the provisions of the Convention on such income. Contracting States which agree to 
restrict the application of the provisions of the Convention to income that is effectively taxed in the 
hands of these persons may do so by adding the following provision to the Convention: 


Where under any provision of this Convention income arising in a Contracting State is relieved 
in whole or in part from tax in that State and under the law in force in the other Contracting 
State a person, in respect of the said income, is subject to tax by reference to the amount thereof 
which is remitted to or received in that other State and not by reference to the full amount 
thereof, then any relief provided by the provisions of this Convention shall apply only to so 
much of the income as is taxed in the other Contracting State. 


In some States, the application of that provision could create administrative difficulties if a 
substantial amount of time elapsed between the time the income arose in a Contracting State and 
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the time it were taxed by the other Contracting State in the hands of a resident of that other State. 
States concerned by these difficulties could subject the rule in the last part of the above provision, 
i.e. that the income in question will be entitled to benefits in the first-mentioned State only when 
taxed in the other State, to the condition that the income must be so taxed in that other State within 
a specified period of time from the time the income arises in the first-mentioned State. 


Limitations of source taxation: procedural aspects 


109.26.2 A number of Articles of the Convention limit the right of a State to tax income derived 
from its territory. As noted in paragraph 19 of the Commentary on Article 10 as concerns the 
taxation of dividends, the Convention does not settle procedural questions and each State is free to 
use the procedure provided in its domestic law in order to apply the limits provided by the 
Convention. A State can therefore automatically limit the tax that it levies in accordance with the 
relevant provisions of the Convention, subject to possible prior verification of treaty entitlement, or 
it can impose the tax provided for under its domestic law and subsequently refund the part of that 
tax that exceeds the amount that it can levy under the provisions of the Convention. As a general 
rule, in order to ensure expeditious implementation of taxpayers’ benefits under a treaty, the first 
approach is the highly preferable method. If a refund system is needed, it should be based on 
observable difficulties in identifying entitlement to treaty benefits. Also, where the second 
approach is adopted, it is extremely important that the refund be made expeditiously, especially if 
no interest is paid on the amount of the refund, as any undue delay in making that refund is a direct 
cost to the taxpayer. 


Article 2 


25. Replace paragraph 4 of the Commentary on Article 2 by the following: 


4. Clearly a State possessing the right to tax an item of income or capital under the 
Convention taxing powers – and it alone – may levy the taxes imposed by its legislation together 
with any duties or charges accessory to them: increases, costs, interest, penalties etc. It has not 
been considered necessary to specify this in the Article, as it is obvious that in the levying of the 
tax a Contracting State that has the right to levy a tax may also levy the accessory duties or 
charges related to depend on the same rule as the principal duty. Most States, however, do not 
consider that interest and penalties accessory to taxes covered by Article 2 are themselves 
included within the scope of Article 2 and, accordingly, would generally not treat such interest 
and penalties as payments to which all the provisions concerning the rights to tax of the State of 
source (or situs) or of the State of residence are applicable, including the limitations of the 
taxation by the State of source and the obligation for the State of residence to eliminate double 
taxation. Nevertheless, where taxation is withdrawn or reduced in accordance with a mutual 
agreement under Article 25, interest and administrative penalties accessory to such taxation 
should be withdrawn or reduced to the extent that they are directly connected to the taxation (i.e. 
a tax liability) that is relieved under the mutual agreement. Practice among member countries 
varies with respect to the treatment of interest and penalties. Some countries never treat such items 
as taxes covered by the Article. Others take the opposite approach, especially in cases This would 
be the case, for example, where the additional charge is computed with reference to the amount of 
the underlying tax. Countries are free to clarify the point in their bilateral negotiations. liability and 
the competent authorities agree that all or part of the underlying taxation is not in accordance 
with the provisions of the Convention. This would also be the case, for example, where 
administrative penalties are imposed by reason of a transfer pricing adjustment and that 
adjustment is withdrawn because it is considered not in accordance with paragraph 1 of 
Article 9.  
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Article 3 


26. Replace paragraphs 5 to 6.3 of the Commentary on Article 3 by the following: 


5.  The definition of the term “international traffic” is based on the principle set forth in 
paragraph 1 of Article 8 that the right to tax profits of an enterprise of a Contracting State from 
the operation of ships or aircraft in international traffic resides only in the Contractingthat State in 
which the place of effective management is situated in view of the special nature of the 
international traffic business. However, as stated in the Commentary on paragraph 1 of Article 8, 
the Contracting States are free on a bilateral basis to insert in subparagraph e) a reference to the 
State in which the place of effective management of the enterprise is situatedresidence, in order 
to be consistent with the general pattern of the other Articles. In such a case, the words “ an 
enterprise that has its place of effective management in a Contracting State” should be replaced by 
“” or “ an enterprise of a Contracting State” or “a resident of a Contracting State” definition 
should read: “the term ‘international traffic’ means any transport by a ship or aircraft except 
when the ship or aircraft is operated solely between places in a Contracting State in which the 
enterprise that operates the ship or aircraft does not have its place of effective management”.  


6.  The definition of the term “international traffic” is broader than is normally understood. The 
broader definition is intended to preserve for the State of the enterprise of the place of effective 
management the right to tax purely domestic traffic as well as international traffic between third 
States, and to allow the other Contracting State to tax traffic solely within its borders. This 
intention may be clarified by the following illustration. Suppose an enterprise of a Contracting 
State or an enterprise that has its place of effective management in a Contracting State, through an 
agent in the other Contracting State, sells tickets for a passage that is confined wholly within the 
first-mentioned State or alternatively, within a third State. The Article does not permit the other 
State to tax the profits of either voyage. The other State is allowed to tax such an enterprise of the 
first-mentioned State only where the operations are confined solely to places in that other State.  


6.1 The definition was amended in 2017 to ensure that it also applied to a transport by a ship 
or aircraft operated by an enterprise of a third State. Whilst this change does not affect the 
application of Article 8, which only deals with profits of an enterprise of a Contracting State, it 
allows the application of paragraph 3 of Article 15 to a resident of a Contracting State who 
derives remuneration from employment exercised aboard a ship or aircraft operated by an 
enterprise of a third State.  


6.21  A ship or aircraft is operated solely between places in the other a Contracting State in 
relation to a particular voyage if the place of departure and the place of arrival of the ship or 
aircraft are both in that other Contracting State. However, the definition applies where the journey 
of a ship or aircraft between places in the other Contractinga State forms part of a longer voyage of 
that ship or aircraft involving a place of departure or a place of arrival which is outside that other 
Contracting State. For example, where, as part of the same voyage, an aircraft first flies between a 
place in one Contracting State to a place in the other Contracting State and then continues to 
another destination also located in that other Contracting State, the first and second legs of that trip 
will both be part of a voyage regarded as falling within the definition of “international traffic”.  


6.32  Some States take the view that the definition of “international traffic” should rather refer to a 
transport as being the journey of a passenger or cargo so that any voyage of a passenger or cargo 
solely between two places in the same Contracting State should not be considered as covered by 
the definition even if that voyage is made on a ship or plane that is used for a voyage in 
international traffic. Contracting States having that view may agree bilaterally to delete the 
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reference to “the ship or aircraft” in the first part of the exception included in the definition, so as 
to use the following definition:  


e)  the term “international traffic” means any transport by a ship or aircraft operated by 
an enterprise that has its place of effective management in a Contracting State, except 
when such transport is solely between places in the othera Contracting State and the 
enterprise that operates the ship or aircraft is not an enterprise of that State;  


6.43 The definition of “international traffic” does not apply to a transport by an enterprise which 
has its place of effective management in one Contracting State when athe ship or aircraft is 
operated between two places in the other Statea Contracting State and the enterprise that 
operates the ship or aircraft is not an enterprise of that State, even if part of the transport takes 
place outside that State. Thus, for example, a cruise beginning and ending in that other State 
without a stop in a foreign port does not constitute a transport of passengers in international traffic. 
Contracting States wishing to expressly clarify that point in their conventions may agree bilaterally 
to amend the definition accordingly.  


27. Add the following paragraphs 10.3 to 10.7 to the Commentary on Article 3: 


The term “recognised pension fund” 


10.3  The definition of the term “recognised pension fund” found in subparagraph i) was 
included in 2017 when this term was added to paragraph 1 of Article 4 in order to ensure that a 
pension fund that meets the definition is considered as a resident of the Contracting State in 
which it is established. 


10.4 The effect of the definition of “recognised pension fund” and of the reference to that term 
in paragraph 1 of Article 4 will depend to a large extent on the domestic law and on the legal 
characteristics of the pension funds established in each Contracting State as well as on the other 
provisions of the Convention where the definition might be relevant. 


10.5 In some States, a fund might be established within a legal entity (such as a company 
engaged in commercial activities, an insurance company or the State itself, or a political 
subdivision or local authority thereof) for the main purpose of providing retirement benefits to 
individuals, such as the employees of that entity or of other employers, or of investing funds for 
the benefit of other recognised pension funds. Such a fund might not, however, constitute a 
separate “person” (as this term is defined in subparagraph a)) under the taxation laws of the 
State in which it is established and, if that is the case, it would not meet the definition of 
recognised pension fund. To the extent, however, that the income derived from the investment 
assets of that fund is attributed, under the domestic law of the State in which it is established, to 
the legal entity (e.g. company engaged in commercial activities, insurance company or State) 
within which the fund has been established, the provisions of the Convention will apply to that 
income to the extent that the legal entity itself qualifies as a resident of a Contracting State 
under paragraph 1 of Article 4. As explained in paragraphs 8.7 to 8.10 of the Commentary on 
Article 4, the inclusion of the term “recognised pension fund” in paragraph 1 of Article 4 is 
irrelevant for such a fund.  


10.6 There are also some States where a fund established for the main purpose of providing 
retirement benefits to individuals does not formally constitute a separate person under the 
taxation laws of the State in which it is established but where these taxation laws provide that 
the investment assets of the fund constitute a separate and distinct patrimony the income of 
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which is not allocated to any person for tax purposes. These States may want to ensure that their 
domestic law and the definition of “person” in subparagraph a) are broad enough to include 
such a fund in order to make sure that the Convention, which applies to persons that are 
residents of the Contracting States, is applicable to the income derived through these funds. 


10.7 As indicated in paragraph 69 of the Commentary on Article 18, where two Contracting 
States follow the same approach of generally exempting from tax the investment income of 
pension funds established in their territory, these States may include in their convention a 
provision extending that exemption to the investment income that a pension fund established in 
one State derives from the other State. The definition of “recognised pension fund” might then 
be used for that purpose. If that is the case, however, it would be necessary to ensure that a fund 
described in paragraph 10.5 above may qualify as a “recognised pension fund” in its own right 
notwithstanding the fact that it does not constitute a separate “person” under the taxation laws 
of the State in which it is established. Doing so, however, would require that, for the purposes of 
the Convention, the assets and income of such a fund are treated as the assets and income of a 
separate person so that, for example: 


− the fund may constitute a person for the purposes of Article 1 and of all the relevant 
provisions of the Convention;  


− the assets and income of the fund are considered those of a separate person and not those 
of the person within which the fund is established so that, for example, for the purposes of 
subparagraph a) of paragraph 2 of Article 10,  any part of the capital of a company paying 
dividends to the fund that is held through the fund would not be aggregated with the capital 
of the same company that is held by the person within which the fund is established but that 
is not held through the fund; 


− for the purposes of Articles 6 to 21, the income of the fund would be treated as derived, 
received and beneficially owned by the fund itself and not by the person within which the 
fund is established; 


− the fund’s entitlement to treaty benefits under the limitation-on-benefits provisions of 
Article 29 is determined without consideration of the entitlement to treaty benefits of the 
person within which the fund is established. 


10.8 The following is an example of a provision that could be added to the definition of 
“recognised pension fund” for that purpose: 


Where an arrangement established in a Contracting State would constitute a recognised 
pension fund under subdivision (i) or (ii) if it were treated as a separate person under the 
taxation law of that State, it shall be considered, for the purposes of this Convention, as a 
separate person treated as such under the taxation law of that State and all the assets and 
income to which the arrangement applies shall be treated as assets held and income derived 
by that separate person and not by another person.  


10.9 The first part of the definition of “recognised pension fund” refers to “an entity or 
arrangement established in that State”. There is considerable diversity in the legal and 
organisational characteristics of pension funds around the world and it is therefore necessary to 
adopt a broad formulation. The reference to an “arrangement” is intended to cover, among 
other things, cases where pension benefits are provided through vehicles such as a trust which, 
under the relevant trust law, would not constitute an entity: the definition will apply as long as 
the trust or the body of trustees is treated, for tax purposes, as a separate entity recognised as a 
separate person. It is required, however, that the entity or arrangement be treated as a separate 
person under the taxation laws of the State in which it is established: if that is not the case, it is 
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not necessary to deal with the issue of the residence of the pension fund itself as the income of 
that fund is treated as the income of another person for tax purposes (see paragraph 10.5 
above).  


10.10 Subdivision (i) provides that in order to qualify as a “recognised pension fund”, an entity 
or arrangement must be established and operated exclusively or almost exclusively to administer 
or provide retirement and ancillary or incidental benefits to individuals. It does not matter how 
many individuals are entitled to such retirement benefits: a recognised pension fund may be set 
up, for instance, for a large group of employees or for a single self-employed individual. States 
are free to replace the phrase “retirement and ancillary or incidental benefits” by a different 
formulation, such as “retirement and similar benefits”, as long as this formulation is interpreted 
broadly to include benefits such as death benefits. 


10.11 The phrase “exclusively or almost exclusively” makes it clear that all or almost all the 
activities of a recognised pension fund must be related to the administration or the provision of 
retirement benefits and ancillary or incidental benefits to individuals. The words “almost 
exclusively” recognise that a very small part of the activities of a pension fund might involve 
activities that are not strictly related to administration or provision of such benefits (e.g. such as 
marketing the services of the pension fund).  Some States, however, have a broader view of the 
term “recognised pension fund” and may want, for example, to cover entities or arrangements 
established and operated exclusively or almost exclusively to provide pensions and benefits, such 
as disability pensions, that are not related to retirement. These States are free to amend the 
definition so as to adapt it to their circumstances.  In doing so, however, these States should take 
account of the fact that, as noted in paragraph 10.7 above, the definition of recognised pension 
fund may be used for the purposes of provisions exempting from source taxation the investment 
income that a pension fund established in one State derives from the other State; it will therefore 
be important for these States to ensure that the scope of that exemption is not inadvertently 
extended by changes made to the definition of “recognised pension fund”. 


10.12 The entity or arrangement must be established and operated exclusively or almost 
exclusively for the purpose of administering or providing retirement benefits and ancillary or 
incidental benefits to individuals. A pension paid upon retirement from active employment or 
when an employee reaches retirement age would be the typical example of a “retirement 
benefit” but this term is broad enough to cover one or more payments made at or after 
retirement, or upon reaching retirement age, to an employee, a self-employed person or a 
director or officer of a company, even if these payments are not made in the form of regular 
pension payments.  


10.13 In many States, pension funds provide a number of benefits that are not strictly linked to 
retirement and the phrase “ancillary or incidental benefits” is intended to cover such benefits. 
The words “ancillary or incidental” make it clear that such benefits are provided in addition to 
retirement benefits: a fund that would be set up primarily in order to provide benefits that are 
not retirement benefits would therefore not meet the definition. Whilst it would be impossible to 
provide an exhaustive list of all benefits that would qualify as “ancillary or incidental benefits”, 
the following are typical examples of such benefits: 


− payments made as a result of the death or disability of an individual; 


− pension or other types of payments made to surviving members of the family of a 
deceased individual who was entitled to retirement benefits; 


− payments made to an individual suffering from a terminal illness;  
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− income substitution payments made in the case of long-term sickness or unemployment; 


− housing benefits, such as a loan at a preferential rate granted from accumulated 
pension contributions to a pension contributor for the acquisition of a principal 
residence; 


− education benefits, such as the withdrawal of accumulated pension contributions that a 
pension contributor would be allowed to make for the purpose of financing her 
education or that of her children; 


− the provision of financial advice to pension contributors. 


10.14 Subdivision (i) also requires that the entity or arrangement established and operated 
exclusively or almost exclusively to administer or provide retirement and ancillary or incidental 
benefits to individuals be “regulated as such”. The requirement is intended to restrict the 
definition to entities or arrangements that are subject to some conditions imposed by the State 
where it is established (or one of its political subdivisions or local authorities) in order to ensure 
that the entity or arrangement is used as a vehicle for investment in order to provide retirement 
and ancillary or incidental benefits to individuals. That part of the definition would therefore 
exclude an entity, such as a private company, that might be set up and used by a person to invest 
funds in order to provide retirement benefits to persons related to, or employed by, that person 
but that would not be subject to any special treatment or to rules imposed by the State, political 
subdivision or local authority concerning the use of that entity as a vehicle to provide retirement 
benefits. It does not matter whether the regulatory framework to which the entity or 
arrangement is subjected is provided in tax laws or in other legal instruments (e.g. the 
legislation that establishes a State-owned entity that will operate a public pension fund); what 
matters is that the entity or arrangement be recognised by law as a vehicle established to finance 
retirement benefits for individuals and be subject to conditions intended to ensure that it is used 
for that purpose.  


10.15  An example of an entity or arrangement that would satisfy the requirements of the 
definition of “recognised pension fund” is an agency or instrumentality of a State set up 
exclusively or almost exclusively to administer or provide retirement benefits and ancillary or 
incidental benefits under the social security legislation of that State. Another example would be 
a company or other entity that is established in a State for the purpose of administering or 
providing retirement benefits and ancillary or incidental benefits to individuals and whose only 
assets include funds that are covered by a retirement scheme regulated by the tax laws of that 
State which provide that the income from that scheme is exempt from tax. The definition of 
recognised pension fund would apply to that company or entity regardless of whether that 
company or entity otherwise qualifies as a resident of a Contracting State because it is “liable to 
tax therein” by reason of the criteria mentioned in the first sentence of paragraph 1 of Article 4, 
e.g. because it must pay tax on any income not derived from the scheme (see paragraphs 8.8 to 
8.10 of the Commentary on Article 4).  


10.16 Subparagraph (i) of the definition applies regardless of whether the benefits to which it 
refers are provided to individuals who are residents of the State in which the entity or 
arrangement is established or are residents of other States. Whilst the general anti-abuse rule in 
paragraph 9 of Article 29 addresses possible treaty-shopping concerns that may arise from that 
aspect of the rule, States that do not include that general anti-abuse rule in their treaties or for 
which this is a particular concern are free to include in the definition of “recognised pension 
fund” conditions similar to those found in subdivision (ii) of subparagraph e) of paragraph 2 of 
the detailed version of the limitation-on-benefits rule found in the Commentary on Article 29. 
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10.17 Subparagraph (ii) of the definition covers entities or arrangements that pension funds 
covered by subparagraph (i) use to invest indirectly. Pension funds often invest together with 
other pension funds pooling their assets in certain entities or arrangements and may, for various 
commercial, legal or regulatory reasons, invest via wholly owned entities or arrangements that 
are residents of the same State. Since such arrangements and entities act only as intermediaries 
for the investment of funds used to provide retirement benefits to individuals, it is appropriate to 
treat them like the pension funds that invest through them. 


10.18 The phrase “exclusively or almost exclusively” found in subparagraph (ii) makes it clear 
that all or almost all of the activities of such an intermediary entity or arrangement must be 
related to the investment of funds for the benefit of entities or arrangements that qualify as 
recognised pension funds under subparagraph (i). The words “almost exclusively” recognise 
that a very small part of the activities of such entities or arrangements might involve other 
activities, such as the investment of funds for pension funds that are established in other States 
and, for that reason, are not covered by subparagraph (i). States in which it is common for 
intermediary entities or arrangements to invest funds obtained from pension funds established 
in other States are free to broaden the scope of subparagraph (ii) in order to cover the case 
where a large part of the funds invested by the intermediary entity or arrangement are invested 
for the benefit of pension funds established in other States; these States could address any 
treaty-shopping concerns that may then arise through the provisions of Article 29.  


28. Replace paragraph 12 to 13.1 of the Commentary on Article 3 by the following: 


12. However, paragraph 2 specifies that the domestic law meaning of an undefined term applies 
only if the context does not require an alternative interpretation and the competent authorities do 
not agree to a different meaning pursuant to the provisions of Article 25. The context is 
determined in particular by the intention of the Contracting States when signing the Convention as 
well as the meaning given to the term in question in the legislation of the other Contracting State 
(an implicit reference to the principle of reciprocity on which the Convention is based). The 
wording of the Article therefore allows the competent authorities some leeway. 


13. Consequently, the wording of paragraph 2 provides a satisfactory balance between, on the 
one hand, the need to ensure the permanency of commitments entered into by States when signing 
a convention (since a State should not be allowed to make a convention partially inoperative by 
amending afterwards in its domestic law the scope of terms not defined in the Convention) and, on 
the other hand, the need to be able to apply the Convention in a convenient and practical way over 
time (the need to refer to outdated concepts should be avoided). 


13.1 Paragraph 2 was amended in 1995 to conform its text more closely to the general and 
consistent understanding of member states. For purposes of paragraph 2, the meaning of any term 
not defined in the Convention may be ascertained by reference to the meaning it has for the 
purpose of any relevant provision of the domestic law of a Contracting State, whether or not a tax 
law. However, where a term is defined differently for the purposes of different laws of a 
Contracting State, the meaning given to that term for purposes of the laws imposing the taxes to 
which the Convention applies shall prevail over all others, including those given for the purposes 
of other tax laws. [rest of the paragraph is moved to new paragraph 13.2] 


13.2  The Commentary was also amended in 1995 to provide that States that are able to enter 
into mutual agreements (under the provisions of Article 25 and, in particular, paragraph 3 thereof) 
that establish the meanings of terms not defined in the Convention should take those agreements 
into account in interpreting those terms. In 2017, the wording of paragraph 2 was amended to 
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remove any doubt that in a case where a mutual agreement reached under Article 25 indicates 
that the competent authorities have agreed on a common meaning of an undefined term, the 
domestic law meaning of that term would not be applicable, as is the case when a term is defined 
in the Convention or when the context requires a meaning that is different from the domestic 
law meaning. Some States, however, consider that this exception should only be applicable in 
the case of agreements reached under paragraph 3 of Article 25; these States are free to replace 
the phrase “pursuant to the provisions of Article 25” by “pursuant to the provisions of 
paragraph 3 of Article 25”. Other States consider that, under their law, the competent 
authorities cannot be given the power to agree on a meaning of a term that would prevent 
recourse to the domestic law meaning of that term; these States are free to omit the phrase “or 
the competent authorities agree to a different meaning pursuant to the provisions of Article 25”.  


Article 4 


29.  Replace paragraph 8.6 of the Commentary on Article 4 by the following (and renumber 
paragraphs 8.7 and 8.8 as paragraphs as paragraphs 8.12 and 8.13 respectively): 


8.6 Paragraph 1 also refers expressly to a “recognised pension fund”. Most member countries 
have long considered that a pension fund established in a Contracting State is a resident of that 
State regardless of the fact that it may benefit from a limited or complete exemption from 
taxation in that State. Until 2017, that view was reflected in the previous version of 
paragraph 8.11, which referred to “pension funds, charities and other organisations” as entities 
that most States viewed as residents. Paragraph 1 of the Article was modified in 2017 to remove 
any doubt about the fact that a pension fund that meets the definition of “recognised pension 
fund” in paragraph 1 of Article 3 constitutes a resident of the Contracting State in which it is 
established. [existing text of paragraph 8.6 is moved to new paragraph 8.10] 


8.7 As indicated in paragraph 10.4 of the Commentary on Article 3, the effect of the definition 
of “recognised pension fund” and of the reference to that term in paragraph 1 of the Article will 
depend to a large extent on the domestic law and on the legal characteristics of the pension 
funds established in each Contracting State. The type of fund established within a legal entity 
that is described in paragraph 10.5 of the Commentary on Article 3 would not be covered by the 
definition of “recognised pension fund”, which applies to an entity or arrangement that 
constitutes a separate person, but since the income of these funds is attributed to the legal entity 
of which it is part, the provisions of the Convention will apply to that income to the extent that 
the legal entity itself qualifies as a resident of a Contracting State under paragraph 1 of the 
Article. 


8.8 Where, however, a fund constitutes a “person” which is distinct from any other person by 
whom, or for the benefit of whom, it has been established and is operated, the definition of 
“recognised pension fund” will be relevant and, to the extent that the conditions of that 
definition are met, the fund will itself constitute a “resident of a Contracting State”. This will be 
the case in many countries because it is “liable to tax therein” by reason of the criteria 
mentioned in the first sentence of paragraph 1, as this sentence is interpreted by the Contracting 
States or, if that is not the case, because of the specific inclusion of the term “recognised 
pension fund” in paragraph 1.  


8.9 Contracting States are of course free to omit the reference to “recognised pension funds” 
in paragraph 1 if they conclude that the income of the pension arrangements established in both 
States is derived by persons that otherwise qualify as residents of the Contracting States, 
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although they might prefer to keep that reference in the paragraph simply to remove any 
uncertainty. 


8.10 Given the diversity of arrangements through which retirement benefits are provided, it 
will therefore often be useful for the Contracting States to review the main types of pension 
arrangements used in each State and to clarify whether or not the definition of “recognised 
pension fund” applies to each type of arrangement and, more generally, how the provisions of 
the tax convention between these States apply to these arrangements. This could be done at the 
time of the negotiation of that convention or subsequently through the mutual agreement 
procedure.     


8.611 Paragraph 1 refers to persons who are “liable to tax” in a Contracting State under its laws by 
reason of various criteria. In many States, a person is considered liable to comprehensive taxation 
even if the Contracting State does not in fact impose tax. For example, pension funds, charities and 
other organisations may be exempted from tax, but they are exempt only if they meet all of the 
requirements for exemption specified in the tax laws. They are, thus, subject to the tax laws of a 
Contracting State. Furthermore, if they do not meet the standards specified, they are also required 
to pay tax. Most States would view such entities as residents for purposes of the Convention (see, 
for example, paragraph 1 of Article 10 and paragraph 5 of Article 11). 


30. Replace paragraph 13 of the Commentary on Article 4 by the following: 


13. As regards the concept of home, it should be observed that any form of home may be taken 
into account (house or apartment belonging to or rented by the individual, rented furnished room). 
But the permanence of the home is essential; this means that the individual has arranged to have 
the dwelling available to him at all times continuously, and not occasionally for the purpose of a 
stay which, owing to the reasons for it, is necessarily of short duration (travel for pleasure, business 
travel, educational travel, attending a course at a school, etc.). For instance, a house owned by an 
individual cannot be considered to be available to that individual during a period when the 
house has been rented out and effectively handed over to an unrelated party so that the 
individual no longer has the possession of the house and the possibility to stay there.   


31. Replace paragraphs 16 to 19 of the Commentary on Article 4 by the following: 


16. Subparagraph b) establishes a secondary criterion for two quite distinct and different 
situations: 


a) the case where the individual has a permanent home available to him in both Contracting 
States and it is not possible to determine in which one he has his centre of vital interests; 


b) the case where the individual has a permanent home available to him in neither Contracting 
State. 


Preference is given to the Contracting State where the individual has an habitual abode. 


17. In the first situation, the case where the individual has a permanent home available to him in 
both States, the fact of having an habitual abode in one State rather thanbut not in the other appears 
therefore as the circumstance which, in case of doubt as to where the individual has his centre of vital 
interests, tips the balance towards the State where he stays more frequently. For this purpose regard 
must be had to stays made by the individual not only at the permanent home in the State in question 
but also at any other place in the same State. 
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18. The second situation is the case of an individual who has a permanent home available to him 
in neither Contracting State, as for example, a person going from one hotel to another. In this case 
also all stays made in a State must be considered without it being necessary to ascertain the reasons 
for them. 


19. The application of the criterion provided for in subparagraph b) requires a 
determination of whether the individual lived habitually, in the sense of being customarily or 
usually present, in one of the two States but not in the other during a given period; the test will 
not be satisfied by simply determining in which of the two Contracting States the individual has 
spent more days during that period. The phrase “séjourne de façon habituelle”, which is used in 
the French version of subparagraph b), provides a useful insight as to the meaning of “habitual 
abode”, a notion that refers to the frequency, duration and regularity of stays that are part of the 
settled routine of an individual’s life and are therefore more than transient. As recognised in 
subparagraph c), it is possible for an individual to have an habitual abode in the two States, 
which would be the case if the individual was customarily or usually present in each State 
during the relevant period, regardless of the fact that he spent more days in one State than in the 
other. Assume, for instance, that over a period of five years, an individual owns a house in both 
States A and B but the facts do not allow the determination of the State in which the individual’s 
centre of vital interests is situated. The individual works in State A where he habitually lives but 
returns to State B two days a month and once a year for a three-week holiday. In that case, the 
individual will have an habitual abode in State A but not in State B. Assume, however, that over 
the same period of five years, the individual works short periods of time in State A, where he 
returns 15 times a year for stays of two weeks each time, but is present in State B the rest of the 
time (assume also that the facts of the case do not allow the determination of the State in which 
the individual’s centre of vital interests is situated). In that case, the individual will have an 
habitual abode in both State A and State B. 


19.1 In stipulating that in the two situations which it contemplates preference is given to the 
Contracting State where the individual has an habitual abode, sSubparagraph b) does not specify over 
what length of time the comparisonthe determination of whether an individual has an habitual 
abode in one or both States must be made. The comparisondetermination must cover a sufficient 
length of time for it to be possible to ascertain the frequency, duration and regularity of stays that 
are part of the settled routine of the individual’s lifedetermine whether the residence in each of the 
two States is habitual and to determine also the intervals at which the stays take place. Care should 
be taken, however, to consider a period of time during which there were no major changes of 
personal circumstances that would clearly affect the determination (such as a separation or 
divorce). The relevant period for purposes of the determination of whether an individual has an 
habitual abode in one or both States will not always correspond to the period of dual-residence, 
especially where the period of dual-residence is very short. This is illustrated by the following 
example. Assume that an individual resident of State C moves to State D to work at different 
locations for a period of 190 days. During that 190-day period, he is considered a resident of both 
States C and D under their respective domestic tax laws. The individual lived in State C for many 
years before moving to State D, remains in State D for the entire period of his employment there 
and returns to State C to live there permanently at the end of the 190-day period. During the 
period of his employment in State D, the individual does not have a permanent home available to 
him in either State C or State D. In this example, the determination of whether the individual has 
an habitual abode in one or both States would appropriately consider a period of time longer than 
the 190-day period of dual-residence in order to ascertain the frequency, duration and regularity 
of stays that were part of the settled routine of the individual’s life. 


32. Replace paragraphs 21 to 24.1 of the Commentary on Article 4 by the following: 
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21. This paragraph concerns companies and other bodies of persons, irrespective of whether they 
are or not legal persons. Cases where a company, etc. is subject to tax as a resident in more than one 
State may occur if, for instance, one State attaches importance to the registration and the other State 
to the place of effective management. So, in the case of companies, etc., also, special rules as to the 
preference must be established.  


22. When paragraph 3 was first drafted, it was considered that iIt would not be an adequate 
solution to attach importance to a purely formal criterion like registration. and preference was given 
to a rule based on the place of effective management, which was intended to be based on Therefore 
paragraph 3 attaches importance to the place where the company, etc. was is actually managed. 


23. The formulation of the preference criterion in the case of persons other than individuals was 
considered in particular in connection with the taxation of income from shipping, inland waterways 
transport and air transport. A number of conventions for the avoidance of double taxation on such 
income accord the taxing power to the State in which the “place of management” of the enterprise is 
situated; other conventions attach importance to its “place of effective management”, others again to 
the “fiscal domicile of the operator”. In 2017, however, the Committee on Fiscal Affairs recognised 
that although situations of double residence of entities other than individuals were relatively rare, 
there had been a number of tax avoidance cases involving dual resident companies. It therefore 
concluded that a better solution to the issue of dual residence of entities other than individuals was 
to deal with such situations on a case-by-case basis. 


24.  As a result of these considerations, the current version of paragraph 3 provides that the 
competent authorities of the Contracting States shall endeavour to resolve by mutual agreement 
cases of dual residence of a person other than an individual. the “place of effective management” 
has been adopted as the preference criterion for persons other than individuals. The place of effective 
management is the place where key management and commercial decisions that are necessary for the 
conduct of the entity’s business as a whole are in substance made. All relevant facts and 
circumstances must be examined to determine the place of effective management. An entity may 
have more than one place of management, but it can have only one place of effective management at 
any one time.  


24.1  Some countries, however, consider that cases of dual residence of persons who are not 
individuals are relatively rare and should be dealt with on a case-by-case basis. Some countries also 
consider that such a case-by-case approach is the best way to deal with the difficulties in determining 
the place of effective management of a legal person that may arise from the use of new 
communication technologies. These countries are free to leave the question of the residence of these 
persons to be settled by the competent authorities, which can be done by replacing the paragraph by 
the following provision:  


3.  Where by reason of the provisions of paragraph 1 a person other than an individual is a 
resident of both Contracting States, the competent authorities of the Contracting States shall 
endeavour to determine by mutual agreement the Contracting State of which such person 
shall be deemed to be a resident for the purposes of the Convention, having regard to its 
place of effective management, the place where it is incorporated or otherwise constituted 
and any other relevant factors. In the absence of such agreement, such person shall not be 
entitled to any relief or exemption from tax provided by this Convention except to the extent 
and in such manner as may be agreed upon by the competent authorities of the Contracting 
State.  


24.1 Competent authorities having to apply paragraph 3 such a provision to determine the 
residence of a legal person for purposes of the Convention would be expected to take account of 
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various factors, such as where the meetings of the person’s its board of directors or equivalent body 
are usually held, where the chief executive officer and other senior executives usually carry on their 
activities, where the senior day-to-day management of the person is carried on, where the person’s 
headquarters are located, which country’s laws govern the legal status of the person, where its 
accounting records are kept, whether determining that the legal person is a resident of one of the 
Contracting States but not of the other for the purpose of the Convention would carry the risk of an 
improper use of the provisions of the Convention etc. Countries that consider that the competent 
authorities should not be given the discretion to solve such cases of dual residence without an 
indication of the factors to be used for that purpose may want to supplement the provision to refer to 
these or other factors that they consider relevant. [the next sentence has been moved to new 
paragraph 24.2; the last sentence of the paragraph has been moved to new paragraph 24.3 ]  


24.2 Also, since the A determination under paragraph 3 application of the provision would will 
normally be requested by the person concerned through the mechanism provided for under paragraph 
1 of Article 25, the. Such a request may be made as soon as it is probable that the person will be 
considered a resident of each Contracting State under paragraph 1. Due to the notification 
requirement in paragraph 1 of Article 25, it should in any event be made within three years from the 
first notification to that person of taxation measures taken by one or both States that indicate that 
reliefs or exemptions have been denied to that person because of its dual-residence status without 
the competent authorities having previously endeavoured to determine a single State of residence 
under paragraph 3. The competent authorities to which a request for determination of residence is 
made under paragraph 3 should deal with it expeditiously and should communicate their response 
to the taxpayer as soon as possible.  


24.3 Since the facts on which a decision will be based may change over time, the competent 
authorities that reach a decision under that provision should clarify which period of time is covered 
by that decision.  


24.4 The last sentence of paragraph 3 provides that in the absence of a determination by the 
competent authorities, the dual-resident person shall not be entitled to any relief or exemption 
under the Convention except to the extent and in such manner as may be agreed upon by the 
competent authorities. This will not, however, prevent the taxpayer from being considered a 
resident of each Contracting State for purposes other than granting treaty reliefs or exemptions 
to that person. This will mean, for example, that the condition in subparagraph b) of paragraph 
2 of Article 15 will not be met with respect to an employee of that person who is a resident of 
either Contracting State exercising employment activities in the other State. Similarly, if the 
person is a company, it will be considered to be a resident of each State for the purposes of the 
application of Article 10 to dividends that it will pay.  


24.5 Some States, however, consider that it is preferable to deal with cases of dual residence of 
entities through the rule based on the “place of effective management” that was included in the 
Convention before 2017. These States also consider that this rule can be interpreted in a way that 
prevents it from being abused. States that share that view and that agree on how the concept of 
“place of effective management” should be interpreted are free to include in their bilateral treaty 
the following version of paragraph 3: 


Where by reason of the provisions of paragraph 1 a person other than an individual is a 
resident of both Contracting States, then it shall be deemed to be a resident only of the 
State in which its place of effective management is situated. 
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Article 5 


33. Replace the Commentary on Article 5 by the following: 


COMMENTARY ON ARTICLE 5 
CONCERNING THE DEFINITION OF PERMANENT ESTABLISHMENT 


1. The main use of the concept of a permanent establishment is to determine the right of a 
Contracting State to tax the profits of an enterprise of the other Contracting State. Under Article 7 
a Contracting State cannot tax the profits of an enterprise of the other Contracting State unless it 
carries on its business through a permanent establishment situated therein. 


2. Before 2000, income from professional services and other activities of an independent 
character was dealt under a separate Article, i.e. Article 14. The provisions of that Article were 
similar to those applicable to business profits but it used the concept of fixed base rather than that 
of permanent establishment since it had originally been thought that the latter concept should be 
reserved to commercial and industrial activities. The elimination of Article 14 in 2000 reflected the 
fact that there were no intended differences between the concepts of permanent establishment, as 
used in Article 7, and fixed base, as used in Article 14, or between how profits were computed and 
tax was calculated according to which of Article 7 or 14 applied. The elimination of Article 14 
therefore meant that the definition of permanent establishment became applicable to what 
previously constituted a fixed base. 


3.  In 2017, a number of changes were made to this Commentary. Some of these changes 
were intended to clarify the interpretation of the Article and, as such, should be taken into 
account for the purposes of the interpretation and application of conventions concluded before 
their adoption because they reflect the consensus of the OECD member countries as to the 
proper interpretation of existing provisions and their application to specific situations (see 
paragraph 35 of the Introduction).  
 
4. Changes to this Commentary related to the addition of paragraph 4.1 and the modification 
of paragraphs 4, 5 and 6 of the Article that were made as a result of the adoption of the Report 
on Action 7 of the OECD/G20 Base Erosion and Profit Shifting Project were, however, 
prospective only and, as such, do not affect the interpretation of the former provisions of the 
OECD Model Tax Convention and of treaties in which these provisions are included, in 
particular as regards the interpretation of paragraphs 4 and 5 of the Article as they read before 
these changes (see paragraph 4 of that Report). 
 
5. In many States, a foreign enterprise may be allowed or required to register for the 
purposes of a value added tax or goods and services tax (VAT/GST) regardless of whether it has 
in that State a fixed place of business through which its business is wholly or partly carried on 
or whether it is deemed to have a permanent establishment in that State under paragraph 5 of 
Article 5. By itself, however, treatment under VAT/GST is irrelevant for the purposes of the 
interpretation and application of the definition of permanent establishment in the Convention; 
when applying that definition, one should not, therefore, draw any inference from the treatment 
of a foreign enterprise for VAT/GST purposes.   


Paragraph 1 


6. Paragraph 1 gives a general definition of the term “permanent establishment” which brings 
out its essential characteristics of a permanent establishment in the sense of the Convention, i.e. a 
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distinct “situs”, a “fixed place of business”. The paragraph defines the term “permanent 
establishment” as a fixed place of business, through which the business of an enterprise is wholly 
or partly carried on. This definition, therefore, contains the following conditions: 


− the existence of a “place of business”, i.e. a facility such as premises or, in certain 
instances, machinery or equipment; 


− this place of business must be “fixed”, i.e. it must be established at a distinct place with a 
certain degree of permanence; 


− the carrying on of the business of the enterprise through this fixed place of business. This 
means usually that persons who, in one way or another, are dependent on the enterprise 
(personnel) conduct the business of the enterprise in the State in which the fixed place is 
situated. 


7. It could perhaps be argued that in the general definition some mention should also be made 
of the other characteristic of a permanent establishment to which some importance has sometimes 
been attached in the past, namely that the establishment must have a productive character, i.e. 
contribute to the profits of the enterprise. In the present definition this course has not been taken. 
Within the framework of a well-run business organisation it is surely axiomatic to assume that each 
part contributes to the productivity of the whole. It does not, of course, follow in every case that 
because in the wider context of the whole organisation a particular establishment has a “productive 
character” it is consequently a permanent establishment to which profits can properly be attributed 
for the purpose of tax in a particular territory (see Commentary on paragraph 4). 


8. It is also important to note that the way in which business is carried on evolves over the 
years so that the facts and arrangements applicable at one point in time may no longer be 
relevant after a change in the way that the business activities are carried on in a given State. 
Clearly, whether or not a permanent establishment exists in a State during a given period must 
be determined on the basis of the circumstances applicable during that period and not those 
applicable during a past or future period, such as a period preceding the adoption of new 
arrangements that modified the way in which business is carried on. 


9. Also, the determination of whether or not an enterprise of a Contracting State has a 
permanent establishment in the other Contracting State must be made independently from the 
determination of which provisions of the Convention apply to the profits derived by that 
enterprise. For instance, a farm or apartment rental office situated in a Contracting State and 
exploited by a resident of the other Contracting State may constitute a permanent establishment 
regardless of whether or not the profits attributable to such permanent establishment would 
constitute income from immovable property covered by Article 6; whilst the existence of a 
permanent establishment in such cases may not be relevant for the application of Article 6, it 
would remain relevant for the purposes of other provisions such as paragraphs 4 and 5 of 
Article 11, subparagraph c) of paragraph 2 of Article 15 and paragraph 3 of Article 24. 


10. The term “place of business” covers any premises, facilities or installations used for carrying 
on the business of the enterprise whether or not they are used exclusively for that purpose. A place 
of business may also exist where no premises are available or required for carrying on the business 
of the enterprise and it simply has a certain amount of space at its disposal. It is immaterial whether 
the premises, facilities or installations are owned or rented by or are otherwise at the disposal of 
the enterprise. A place of business may thus be constituted by a pitch in a market place, or by a 
certain permanently used area in a customs depot (e.g. for the storage of dutiable goods). Again the 
place of business may be situated in the business facilities of another enterprise. This may be the 
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case for instance where the foreign enterprise has at its constant disposal certain premises or a part 
thereof owned by the other enterprise. 


11. As noted above, the mere fact that an enterprise has a certain amount of space at its 
disposal which is used for business activities is sufficient to constitute a place of business. No 
formal legal right to use that place is therefore required. Thus, for instance, a permanent 
establishment could exist where an enterprise illegally occupied a certain location where it carried 
on its business. 


12. Whilst no formal legal right to use a particular place is required for that place to constitute 
a permanent establishment, the mere presence of an enterprise at a particular location does not 
necessarily mean that that location is at the disposal of that enterprise. Whether a location may be 
considered to be at the disposal of an enterprise in such a way that it may constitute a “place of 
business through which the business of [that] enterprise is wholly or partly carried on” will 
depend on that enterprise having the effective power to use that location as well as the extent of 
the presence of the enterprise at that location and the activities that it performs there. This is 
illustrated by the following examples. Where an enterprise has an exclusive legal right to use a 
particular location which is used only for carrying on that enterprise’s own business activities 
(e.g. where it has legal possession of that location), that location is clearly at the disposal of the 
enterprise. This will also be the case where an enterprise is allowed to use a specific location 
that belongs to another enterprise or that is used by a number of enterprises and performs its 
business activities at that location on a continuous basis during an extended period of time. This 
will not be the case, however, where the enterprise’s presence at a location is so intermittent or 
incidental that the location cannot be considered a place of business of the enterprise (e.g. where 
employees of an enterprise have access to the premises of associated enterprises which they 
often visit but without working in these premises for an extended period of time). Where an 
enterprise does not have a right to be present at a location and, in fact, does not use that location 
itself, that location is clearly not at the disposal of the enterprise; thus, for instance, it cannot be 
considered that a plant that is owned and used exclusively by a supplier or contract-
manufacturer is at the disposal of an enterprise that will receive the goods produced at that plant 
merely because all these goods will be used in the business of that enterprise (see also 
paragraphs 65, 66 and 121 below). It is also important to remember that even if a place is a 
place of business through which the activities of an enterprise are partly carried on, that place 
will be deemed not to be a permanent establishment if paragraph 4 applies to the business 
activities carried on at that place. [the rest of existing paragraph 4.2 is moved to new 
paragraphs 13 and 14] 


13. These principles are illustrated by the following additional examples where representatives 
of one enterprise are present on the premises of another enterprise.  


14. A first example is that of a salesman who regularly visits a major customer to take orders 
and meets the purchasing director in his office to do so. In that case, the customer’s premises are 
not at the disposal of the enterprise for which the salesman is working and therefore do not 
constitute a fixed place of business through which the business of that enterprise is carried on 
(depending on the circumstances, however, paragraph 5 could apply to deem a permanent 
establishment to exist).  


15. A second example is that of an employee of a company who, for a long period of time, is 
allowed to use an office in the headquarters of another company (e.g. a newly acquired subsidiary) 
in order to ensure that the latter company complies with its obligations under contracts concluded 
with the former company. In that case, the employee is carrying on activities related to the business 
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of the former company and the office that is at his disposal at the headquarters of the other 
company will constitute a permanent establishment of his employer, provided that the office is at 
his disposal for a sufficiently long period of time so as to constitute a “fixed place of business” (see 
paragraphs 28 to 34) and that the activities that are performed there go beyond the activities 
referred to in paragraph 4 of the Article. 


16. A third example is that of a road transportation enterprise which would use a delivery dock 
at a customer’s warehouse every day for a number of years for the purpose of delivering goods 
purchased by that customer. In that case, the presence of the road transportation enterprise at the 
delivery dock would be so limited that that enterprise could not consider that place as being at its 
disposal so as to constitute a permanent establishment of that enterprise. 


17. A fourth example is that of a painter who, for two years, spends three days a week in the 
large office building of its main client. In that case, the presence of the painter in that office 
building where he is performing the most important functions of his business (i.e. painting) 
constitute a permanent establishment of that painter. 


18.  Even though part of the business of an enterprise may be carried on at a location such 
as an individual’s home office, that should not lead to the automatic conclusion that that 
location is at the disposal of that enterprise simply because that location is used by an individual 
(e.g. an employee) who works for the enterprise. Whether or not a home office constitutes a 
location at the disposal of the enterprise will depend on the facts and circumstances of each 
case. In many cases, the carrying on of business activities at the home of an individual (e.g. an 
employee) will be so intermittent or incidental that the home will not be considered to be a 
location at the disposal of the enterprise (see paragraph 12 above). Where, however, a home 
office is used on a continuous basis for carrying on business activities for an enterprise and it is 
clear from the facts and circumstances that the enterprise has required the individual to use that 
location to carry on the enterprise’s business (e.g. by not providing an office to an employee in 
circumstances where the nature of the employment clearly requires an office), the home office 
may be considered to be at the disposal of the enterprise.  
 
19. A clear example is that of a non-resident consultant who is present for an extended 
period in a given State where she carries on most of the business activities of her own consulting 
enterprise from an office set up in her home in that State; in that case, that home office 
constitutes a location at the disposal of the enterprise. Where, however, a cross-frontier worker 
performs most of his work from his home situated in one State rather than from the office made 
available to him in the other State, one should not consider that the home is at the disposal of 
the enterprise because the enterprise did not require that the home be used for its business 
activities. It should be noted, however, that since the vast majority of employees reside in a State 
where their employer has at its disposal one or more places of business to which these employees 
report, the question of whether or not a home office constitutes a location at the disposal of an 
enterprise will rarely be a practical issue. Also, the activities carried on at a home office will 
often be merely auxiliary and will therefore fall within the exception of paragraph 4. 


20. The words “through which” must be given a wide meaning so as to apply to any situation 
where business activities are carried on at a particular location that is at the disposal of the 
enterprise for that purpose. Thus, for instance, an enterprise engaged in paving a road will be 
considered to be carrying on its business “through” the location where this activity takes place. 


21. According to the definition, the place of business has to be a “fixed” one. Thus in the normal 
way there has to be a link between the place of business and a specific geographical point. It is 
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immaterial how long an enterprise of a Contracting State operates in the other Contracting State if 
it does not do so at a distinct place, but this does not mean that the equipment constituting the place 
of business has to be actually fixed to the soil on which it stands. It is enough that the equipment 
remains on a particular site (but see paragraph 57 below). 


22. Where the nature of the business activities carried on by an enterprise is such that these 
activities are often moved between neighbouring locations, there may be difficulties in determining 
whether there is a single “place of business” (if two places of business are occupied and the other 
requirements of Article 5 are met, the enterprise will, of course, have two permanent 
establishments). As recognised in paragraphs 51 and 57 below a single place of business will 
generally be considered to exist where, in light of the nature of the business, a particular location 
within which the activities are moved may be identified as constituting a coherent whole 
commercially and geographically with respect to that business. 


23. This principle may be illustrated by examples. A mine clearly constitutes a single place of 
business even though business activities may move from one location to another in what may be a 
very large mine as it constitutes a single geographical and commercial unit as concerns the mining 
business. Similarly, an “office hotel” in which a consulting firm regularly rents different offices 
may be considered to be a single place of business of that firm since, in that case, the building 
constitutes a whole geographically and the hotel is a single place of business for the consulting 
firm. For the same reason, a pedestrian street, outdoor market or fair in different parts of which a 
trader regularly sets up his stand represents a single place of business for that trader. 


24. By contrast, where there is no commercial coherence, the fact that activities may be carried 
on within a limited geographic area should not result in that area being considered as a single place 
of business. For example, where a painter works successively under a series of unrelated contracts 
for a number of unrelated clients in a large office building so that it cannot be said that there is one 
single project for repainting the building, the building should not be regarded as a single place of 
business for the purpose of that work. However, in the different example of a painter who, under a 
single contract, undertakes work throughout a building for a single client, this constitutes a single 
project for that painter and the building as a whole can then be regarded as a single place of 
business for the purpose of that work as it would then constitute a coherent whole commercially 
and geographically. 


25. Conversely, an area where activities are carried on as part of a single project which 
constitutes a coherent commercial whole may lack the necessary geographic coherence to be 
considered as a single place of business. For example, where a consultant works at different 
branches in separate locations pursuant to a single project for training the employees of a bank, 
each branch should be considered separately. However if the consultant moves from one office to 
another within the same branch location, he should be considered to remain in the same place of 
business. The single branch location possesses geographical coherence which is absent where the 
consultant moves between branches in different locations. 


26. A ship that navigates in international waters or within one or more States is not fixed 
and does not, therefore, constitute a fixed place of business (unless the operation of the ship is 
restricted to a particular area that has commercial and geographic coherence). Business 
activities carried on aboard such a ship, such as the operation of a shop or restaurant, must be 
treated the same way for the purposes of determining whether paragraph 1 applies (paragraph 5 
could apply, however, to some of these activities, e.g. where contracts are concluded when such 
shops or restaurants are operated within a State).  
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27. Clearly, a permanent establishment may only be considered to be situated in a Contracting 
State if the relevant place of business is situated in the territory of that State. The question of 
whether a satellite in geostationary orbit could constitute a permanent establishment for the 
satellite operator relates in part to how far the territory of a State extends into space. No member 
country would agree that the location of these satellites can be part of the territory of a Contracting 
State under the applicable rules of international law and could therefore be considered to be a 
permanent establishment situated therein. Also, the particular area over which a satellite’s signals 
may be received (the satellite’s “footprint”) cannot be considered to be at the disposal of the 
operator of the satellite so as to make that area a place of business of the satellite’s operator. 


28. Since the place of business must be fixed, it also follows that a permanent establishment can 
be deemed to exist only if the place of business has a certain degree of permanency, i.e. if it is not 
of a purely temporary nature. A place of business may, however, constitute a permanent 
establishment even though it exists, in practice, only for a very short period of time because the 
nature of the business is such that it will only be carried on for that short period of time. It is 
sometimes difficult to determine whether this is the case. Whilst the practices followed by Member 
countries have not been consistent in so far as time requirements are concerned, experience has 
shown that permanent establishments normally have not been considered to exist in situations 
where a business had been carried on in a country through a place of business that was maintained 
for less than six months (conversely, practice shows that there were many cases where a permanent 
establishment has been considered to exist where the place of business was maintained for a period 
longer than six months). [the rest of the paragraph is moved to new paragraphs 29 to 31] 


29. One exception to this general practice has been where the activities were of a recurrent 
nature; in such cases, each period of time during which the place is used needs to be considered in 
combination with the number of times during which that place is used (which may extend over a 
number of years). That exception is illustrated by the following example. An enterprise of State R 
carries on drilling operations at a remote arctic location in State S. The seasonal conditions at 
that location prevent such operations from going on for more than three months each year but 
the operations are expected to last for five years. In that case, given the nature of the business 
operations at that location, it could be considered that the time requirement for a permanent 
establishment is met due to the recurring nature of the activity regardless of the fact that any 
continuous presence lasts less than six months; the time requirement could similarly be met in 
the case of shorter recurring periods of time that would be dictated by the specific nature of the 
relevant business.  


30.  Another exception to this general practice has been made where activities constituted a 
business that was carried on exclusively in that country; in this situation, the business may have 
short duration because of its nature but since it is wholly carried on in that country, its connection 
with that country is stronger. That exception is illustrated by the following example. An 
individual resident of State R has learned that a television documentary will be shot in a remote 
village in State S where her parents still own a large house. The documentary will require the 
presence of a number of actors and technicians in that village during a period of four months. 
The individual contractually agrees with the producer of the documentary to provide catering 
services to the actors and technicians during the four month period and, pursuant to that 
contract, she uses the house of her parents as a cafeteria that she operates as sole proprietor 
during that period. These are the only business activities that she has carried on and the 
enterprise is terminated after that period; the cafeteria will therefore be the only location where 
the business of that enterprise will be wholly carried on. In that case, it could be considered that 
the time requirement for a permanent establishment is met since the restaurant is operated 
during the whole existence of that particular business. This would not be the situation, however, 
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where a company resident of State R which operates various catering facilities in State R would 
operate a cafeteria in State S during a four month production of a documentary. In that case, 
the company’s business, which is permanently carried on in State R, is only temporarily carried 
on in State S.  


31.  For ease of administration, countries may want to consider these practices reflected in 
paragraphs 28 to 30 when they address disagreements as to whether a particular place of business 
that exists only for a short period of time constitutes a permanent establishment. 


32. As mentioned in paragraphs 44 and 55, temporary interruptions of activities do not cause a 
permanent establishment to cease to exist. Similarly, as discussed in paragraph 6, where a 
particular place of business is used for only very short periods of time but such usage takes place 
regularly over long periods of time, the place of business should not be considered to be of a purely 
temporary nature. 


33. Also, there may be cases where a particular place of business would be used for very short 
periods of time by a number of similar businesses carried on by the same or related persons in an 
attempt to avoid that the place be considered to have been used for more than purely temporary 
purposes by each particular business. The remarks of paragraphs 52 and 53 on arrangements 
intended to abuse the twelve month period provided for in paragraph 3 would equally apply to such 
cases. 


34. Where a place of business which was, at the outset, designed to be used for such a short 
period of time that it would not have constituted a permanent establishment but is in fact 
maintained for such a period that it can no longer be considered as a temporary one, it becomes a 
fixed place of business and thus — retrospectively — a permanent establishment. A place of 
business can also constitute a permanent establishment from its inception even though it existed, in 
practice, for a very short period of time, if as a consequence of special circumstances (e.g. death of 
the taxpayer, investment failure), it was prematurely liquidated. 


35. For a place of business to constitute a permanent establishment the enterprise using it must 
carry on its business wholly or partly through it. As stated in paragraph 7 above, the activity need 
not be of a productive character. Furthermore, the activity need not be permanent in the sense that 
there is no interruption of operation, but operations must be carried out on a regular basis. 


36. Where tangible property such as facilities, industrial, commercial or scientific (ICS) 
equipment, buildings, or intangible property such as patents, procedures and similar property, are 
let or leased to third parties through a fixed place of business maintained by an enterprise of a 
Contracting State in the other State, this activity will, in general, render the place of business a 
permanent establishment. The same applies if capital is made available through a fixed place of 
business. If an enterprise of a State lets or leases facilities, ICS equipment, buildings or intangible 
property to an enterprise of the other State without maintaining for such letting or leasing activity a 
fixed place of business in the other State, the leased facility, ICS equipment, building or intangible 
property, as such, will not constitute a permanent establishment of the lessor provided the contract 
is limited to the mere leasing of the ICS equipment, etc. This remains the case even when, for 
example, the lessor supplies personnel after installation to operate the equipment provided that 
their responsibility is limited solely to the operation or maintenance of the ICS equipment under 
the direction, responsibility and control of the lessee. If the personnel have wider responsibilities, 
for example, participation in the decisions regarding the work for which the equipment is used, or 
if they operate, service, inspect and maintain the equipment under the responsibility and control of 
the lessor, the activity of the lessor may go beyond the mere leasing of ICS equipment and may 
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constitute an entrepreneurial activity. In such a case a permanent establishment could be deemed to 
exist if the criterion of permanency is met. When such activity is connected with, or is similar in 
character to, those mentioned in paragraph 3, the time limit of twelve months applies. Other cases 
have to be determined according to the circumstances. 


37. The leasing of containers is one particular case of the leasing of industrial or commercial 
equipment which does, however, have specific features. The question of determining the 
circumstances in which an enterprise involved in the leasing of containers should be considered as 
having a permanent establishment in another State is more fully discussed in a report entitled “The 
Taxation of Income Derived from the Leasing of Containers.”1 


38. Another example where an enterprise cannot be considered to carry on its business wholly 
or partly through a place of business is that of a telecommunications operator of a Contracting 
State who enters into a “roaming” agreement with a foreign operator in order to allow its users to 
connect to the foreign operator’s telecommunications network. Under such an agreement, a user 
who is outside the geographical coverage of that user’s home network can automatically make and 
receive voice calls, send and receive data or access other services through the use of the foreign 
network. The foreign network operator then bills the operator of that user’s home network for that 
use. Under a typical roaming agreement, the home network operator merely transfers calls to the 
foreign operator’s network and does not operate or have physical access to that network. For these 
reasons, any place where the foreign network is located cannot be considered to be at the disposal 
of the home network operator and cannot, therefore, constitute a permanent establishment of that 
operator. 


39. There are different ways in which an enterprise may carry on its business. In most cases, 
Tthe business of an enterprise is carried on mainly by the entrepreneur or persons who are in a paid-
employment relationship with the enterprise (personnel). This personnel includes employees and 
other persons receiving instructions from the enterprise (e.g. dependent agents). The powers of such 
personnel in its relationship with third parties are irrelevant. It makes no difference whether or not the 
dependent agent is authorised to conclude contracts if he works at the fixed place of business of the 
enterprise (see paragraph 100 below). [the rest of the existing paragraph 10 is moved to new 
paragraph 41] As explained in paragraph 8.11 of the Commentary on Article 15, however, there 
may be cases where individuals who are formally employed by an enterprise will actually be 
carrying on the business of another enterprise and where, therefore, the first enterprise should not 
be considered to be carrying on its own business at the location where these individuals will 
perform that work. Within a multinational group, it is relatively common for employees of one 
company to be temporarily seconded to another company of the group and to perform business 
activities that clearly belong to the business of that other company. In such cases, administrative 
reasons (e.g. the need to preserve seniority or pension rights) often prevent a change in the 
employment contract. The analysis described in paragraphs 8.13 to 8.15 of the Commentary on 
Article 15 will be relevant for the purposes of distinguishing these cases from other cases where 
employees of a foreign enterprise perform that enterprise’s own business activities.  


40. An enterprise may also carry on its business through subcontractors, acting alone or 
together with employees of the enterprise. In that case, a permanent establishment will only exist 
for the enterprise if the other conditions of Article 5 are met (this, however, does not address the 
separate question of how much profit is attributable to such a permanent establishment). In the 
context of paragraph 1, the existence of a permanent establishment in these circumstances will 
require that these subcontractors perform the work of the enterprise at a fixed place of business 


                                                      
1  Reproduced in Volume II of the full version of the OECD Model Tax Convention at page R(3)-1. 
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that is at the disposal of the enterprise. Whether a fixed place of business where subcontractors 
perform work of an enterprise is at the disposal of that enterprise will be determined on the basis 
of the guidance in paragraph 12; in the absence of employees of the enterprise, however, it will be 
necessary to show that such a place is at the disposal of the enterprise on the basis of other factors 
showing that the enterprise clearly has the effective power to use that site, e.g. because the 
enterprise owns or has legal possession of that site and controls access to and use of the site. 
Paragraph 54 illustrates such a situation in the case of a construction site; this could also 
happen in other situations. An example would be where an enterprise that owns a small hotel and 
rents out the hotel’s rooms through the Internet has subcontracted the on-site operation of the 
hotel to a company that is remunerated on a cost-plus basis. 


41. But aAlso, a permanent establishment may nevertheless exist if the business of the enterprise 
is carried on mainly through automatic equipment, the activities of the personnel being restricted to 
setting up, operating, controlling and maintaining such equipment. Whether or not gaming and 
vending machines and the like set up by an enterprise of a State in the other State constitute a 
permanent establishment thus depends on whether or not the enterprise carries on a business activity 
besides the initial setting up of the machines. A permanent establishment does not exist if the 
enterprise merely sets up the machines and then leases the machines to other enterprises. 
A permanent establishment may exist, however, if the enterprise which sets up the machines also 
operates and maintains them for its own account. This also applies if the machines are operated and 
maintained by an agent dependent on the enterprise. 


42. It follows from the definition of “enterprise of a Contracting State” in Article 3 that this 
term, as used in Article 7, and the term “enterprise” used in Article 5, refer to any form of 
enterprise carried on by a resident of a Contracting State, whether this enterprise is legally set 
up as a company, partnership, sole proprietorship or other legal form. Different enterprises may 
collaborate on the same project and the question of whether their collaboration constitutes a 
separate enterprise (e.g. in the form of a partnership) is a question that depends on the facts and 
the domestic law of each State. Clearly, if two persons each carrying on a separate enterprise 
decide to form a company in which these persons are shareholders, the company constitutes a 
legal person that will carry on what becomes another separate enterprise. It will often be the 
case, however, that different enterprises will simply agree to each carry on a separate part of the 
same project and that these enterprises will not jointly carry on business activities, will not share 
the profits thereof and will not be liable for each other’s activities related to that project even 
though they may share the overall output from the project or the remuneration for the activities 
that will be carried on in the context of that project. In such a case, it would be difficult to 
consider that a separate enterprise has been set up. Although such an arrangement would be 
referred to as a “joint venture” in many countries, the meaning of “joint venture” depends on 
domestic law and it is therefore possible that, in some countries, the term “joint venture” would 
refer to a distinct enterprise.  


43.  In the case of an enterprise that takes the form of a fiscally transparent partnership, the 
enterprise is carried on by each partner and, as regards the partners’ respective shares of the 
profits, is therefore an enterprise of each Contracting State of which a partner is a resident. If 
such a partnership has a permanent establishment in a Contracting State, each partner’s share 
of the profits attributable to the permanent establishment will therefore constitute, for the 
purposes of Article 7, profits derived by an enterprise of the Contracting State of which that 
partner is a resident (see also paragraph 56 below).  


44. A permanent establishment begins to exist as soon as the enterprise commences to carry on 
its business through a fixed place of business. This is the case once the enterprise prepares, at the 
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place of business, the activity for which the place of business is to serve permanently. The period 
of time during which the fixed place of business itself is being set up by the enterprise should 
not be counted, provided that this activity differs substantially from the activity for which the place 
of business is to serve permanently. The permanent establishment ceases to exist with the disposal 
of the fixed place of business or with the cessation of any activity through it, that is when all acts 
and measures connected with the former activities of the permanent establishment are terminated 
(winding up current business transactions, maintenance and repair of facilities). A temporary 
interruption of operations, however, cannot be regarded as a closure. If the fixed place of business 
is leased to another enterprise, it will normally only serve the activities of that enterprise instead of 
the lessor’s; in general, the lessor’s permanent establishment ceases to exist, except where he 
continues carrying on a business activity of his own through the fixed place of business. 


Paragraph 2  


45. This paragraph contains a list, by no means exhaustive, of examples of places of business, 
each of which can be regarded, prima facie, as constituting a permanent establishment under 
paragraph 1 provided that it meets the requirements of that paragraph. As these examples are to be 
seen against the background read in the context of the general definition given in paragraph 1, it is 
assumed that the Contracting States interpret the terms listed, “a place of management”, “a branch”, 
“an office”, etc. must be interpreted in such a way that such places of business constitute permanent 
establishments only if they meet the requirements of paragraph 1 and are not places of business to 
which paragraph 4 applies. 


46. The term “place of management” has been mentioned separately because it is not necessarily 
an “office”. However, where the laws of the two Contracting States do not contain the concept of 
“a place of management” as distinct from an “office”, there will be no need to refer to the former 
term in their bilateral convention. 


47. Subparagraph f) provides that mines, oil or gas wells, quarries or any other place of 
extraction of natural resources are permanent establishments. The term “any other place of 
extraction of natural resources” should be interpreted broadly. It includes, for example, all places 
of extraction of hydrocarbons whether on or off-shore. 


48. Subparagraph f) refers to the extraction of natural resources, but does not mention the 
exploration of such resources, whether on or off shore. Therefore, whenever income from such 
activities is considered to be business profits, the question whether these activities are carried on 
through a permanent establishment is governed by paragraph 1. Since, however, it has not been 
possible to arrive at a common view on the basic questions of the attribution of taxation rights and 
of the qualification of the income from exploration activities, the Contracting States may agree 
upon the insertion of specific provisions. They may agree, for instance, that an enterprise of a 
Contracting State, as regards its activities of exploration of natural resources in a place or area in 
the other Contracting State: 


− shall be deemed not to have a permanent establishment in that other State; or 


− shall be deemed to carry on such activities through a permanent establishment in that other 
State; or 


− shall be deemed to carry on such activities through a permanent establishment in that other 
State if such activities last longer than a specified period of time. 


The Contracting States may moreover agree to submit the income from such activities to any other 
rule. 
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Paragraph 3 


49. The paragraph provides expressly that a building site or construction or installation project 
constitutes a permanent establishment only if it lasts more than twelve months. Any of those items 
which does not meet this condition does not of itself constitute a permanent establishment, even if 
there is within it an installation, for instance an office or a workshop within the meaning of 
paragraph 2, associated with the construction activity. Where, however, such an office or workshop 
is used for a number of construction projects and the activities performed therein go beyond those 
mentioned in paragraph 4, it will be considered a permanent establishment if the conditions of the 
Article are otherwise met even if none of the projects involve a building site or construction or 
installation project that lasts more than twelve months. In that case, the situation of the workshop 
or office will therefore be different from that of these sites or projects, none of which will 
constitute a permanent establishment, and it will be important to ensure that only the profits 
properly attributable to the functions performed through that office or workshop, taking into 
account the assets used and the risks assumed through that office or workshop, are attributed to the 
permanent establishment. This could include profits attributable to functions performed in relation 
to the various construction sites but only to the extent that these functions are properly attributable 
to the office. 


50. The term “building site or construction or installation project” includes not only the 
construction of buildings but also the construction of roads, bridges or canals, the renovation 
(involving more than mere maintenance or redecoration) of buildings, roads, bridges or canals, the 
laying of pipe-lines and excavating and dredging. Additionally, the term “installation project” is 
not restricted to an installation related to a construction project; it also includes the installation of 
new equipment, such as a complex machine, in an existing building or outdoors. On-site planning 
and supervision of the erection of a building are covered by paragraph 3. States wishing to modify 
the text of the paragraph to provide expressly for that result are free to do so in their bilateral 
conventions. 


51. The twelve month test applies to each individual site or project. In determining how long the 
site or project has existed, no account should be taken of the time previously spent by the 
contractor concerned on other sites or projects which are totally unconnected with it. A building 
site should be regarded as a single unit, even if it is based on several contracts, provided that it 
forms a coherent whole commercially and geographically. Subject to this proviso, a building site 
forms a single unit even if the orders have been placed by several persons (e.g. for a row of 
houses). [rest of the paragraph is moved to paragraph 52]  


52. The twelve month threshold has given rise to abuses; it has sometimes been found that 
enterprises (mainly contractors or subcontractors working on the continental shelf or engaged in 
activities connected with the exploration and exploitation of the continental shelf) divided their 
contracts up into several parts, each covering a period of less than twelve months and attributed to 
a different company which was, however, owned by the same group. Apart from the fact that such 
abuses may, depending on the circumstances, fall under the application of legislative or judicial 
anti-avoidance rules, countries concerned with this issue can adopt solutions in the framework of 
bilateral negotiations. these abuses could also be addressed through the application of the anti-
abuse rule of paragraph 9 of Article 29, as shown by example J in paragraph 182 of the 
Commentary on Article 29. Some States may nevertheless wish to deal expressly with such 
abuses. Moreover, States that do not include paragraph 9 of Article 29 in their treaties should 
include an additional provision to address contract splitting. Such a provision could, for 
example, be drafted along the following lines:  
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For the sole purpose of determining whether the twelve month period referred to in 
paragraph 3 has been exceeded, 


a) where an enterprise of a Contracting State carries on activities in the other 
Contracting State at a place that constitutes a building site or construction or 
installation project and these activities are carried on during one or more periods of 
time that, in the aggregate, exceed 30 days without exceeding twelve months, and 


b) connected activities are carried on at the same building site or construction or 
installation project during different periods of time, each exceeding 30 days, by one 
or more enterprises closely related to the first-mentioned enterprise,  


these different periods of time shall be added to the period of time during which the first-
mentioned enterprise has carried on activities at that building site or construction or 
installation project.  


The concept of “closely related enterprises” that is used in the above provision is defined in 
paragraph 8 of the Article (see paragraphs 119 to 121 below).  


53.  For the purposes of the alternative provision found in paragraph 52, the determination 
of whether activities are connected will depend on the facts and circumstances of each case. 
Factors that may especially be relevant for that purpose include: 


− whether the contracts covering the different activities were concluded with the same 
person or related persons; 


− whether the conclusion of additional contracts with a person is a logical consequence 
of a previous contract concluded with that person or related persons; 


− whether the activities would have been covered by a single contract absent tax planning 
considerations; 


− whether the nature of the work involved under the different contracts is the same or 
similar;  


– whether the same employees are performing the activities under the different contracts. 


54.  A site exists from the date on which the contractor begins his work, including any 
preparatory work, in the country where the construction is to be established, e.g. if he installs a 
planning office for the construction. [the six subsequent sentences have been moved to new 
paragraph 55] If an enterprise (general contractor) which has undertaken the performance of a 
comprehensive project subcontracts all or parts of such a project to other enterprises 
(subcontractors), the period spent by a subcontractor working on the building site must be 
considered as being time spent by the general contractor on the building project for purposes of 
determining whether a permanent establishment exists for the general contractor. In that case, 
the site should be considered to be at the disposal of the general contractor during the time spent 
on that site by any subcontractor where circumstances indicate that, during that time, the 
general contractor clearly has the construction site at its disposal by reason of factors such as 
the fact that he has legal possession of the site, controls access to and use of the site and has 
overall responsibility for what happens at that location during that period. The subcontractor 
himself has a permanent establishment at the site if his activities there last more than twelve 
months. 


55. [previously included in paragraph 19] In general, it a construction site continues to exist 
until the work is completed or permanently abandoned. The period during which the building or 
its facilities are being tested by the contractor or subcontractor should therefore generally be 
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included in the period during which the construction site exists. In practice, the delivery of the 
building or facilities to the client will usually represent the end of the period of work, provided 
that the contractor and subcontractors no longer work on the site after its delivery for the 
purposes of completing its construction. A site should not be regarded as ceasing to exist when 
work is temporarily discontinued. Seasonal or other temporary interruptions should be included in 
determining the life of a site. Seasonal interruptions include interruptions due to bad weather. 
Temporary interruption could be caused, for example, by shortage of material or labour 
difficulties. Thus, for example, if a contractor started work on a road on 1 May, stopped on 
1 November because of bad weather conditions or a lack of materials but resumed work on 
1 February the following year, completing the road on 1 June, his construction project should be 
regarded as a permanent establishment because thirteen months elapsed between the date he first 
commenced work (1 May) and the date he finally finished (1 June of the following year). Work 
that is undertaken on a site after the construction work has been completed pursuant to a 
guarantee that requires an enterprise to make repairs would normally not be included in the 
original construction period. Depending on the circumstances, however, any subsequent work 
(including work done under a guarantee) performed on the site during an extended period of 
time may need to be taken into account in order to determine whether such work is carried on 
through a distinct permanent establishment. For example, where after delivery of a 
technologically advanced construction project, employees of the contractor or subcontractor 
remain for four weeks on the construction site to train the owner’s employees, that training 
work shall not be considered work done for the purposes of completing the construction project. 
Concerns related to the splitting-up of contracts for the purposes of avoiding the inclusion of 
subsequent construction work in the original construction project are dealt with in paragraph 52 
above. 


56.  In the case of fiscally transparent partnerships, the twelve month test is applied at the level 
of the partnership as concerns its own activities. If the period of time spent on the site by the 
partners and the employees of the partnership exceeds twelve months, the enterprise carried on by 
through the partnership will therefore be considered to have a permanent establishment. Each 
partner will thus be considered to have a permanent establishment for purposes of the taxation of 
his share of the business profits derived by the partnership regardless of the time spent by himself 
on the site. Assume for instance that a resident of State A and a resident of State B are partners 
in a partnership established in State B which carries on its construction activities on a 
construction site situated in State C that lasts 10 months. Whilst the tax treaty between States A 
and C is identical to the OECD Model, paragraph 3 of Article 5 of the treaty between State B 
and State C provides that a construction site constitutes a permanent establishment only if it 
lasts more than 8 months. In that case, the time threshold of each treaty would be applied at the 
level of the partnership but only with respect to each partner’s share of the profits covered by 
that treaty; since the treaties provide for different time-thresholds, State C will have the right to 
tax the share of the profits of the partnership attributable to the partner who is a resident of 
State B but will not have the right to tax the share attributable to the partner who is a resident of 
State A. This results from the fact that whilst the provisions of paragraph 3 of each treaty are 
applied at the level of the same enterprise (i.e. the partnership), the outcome differs with respect 
to the different shares of the profits of the partnership depending on the time-threshold of the 
treaty that applies to each share.  


57. The very nature of a construction or installation project may be such that the contractor’s 
activity has to be relocated continuously or at least from time to time, as the project progresses. 
This would be the case for instance where roads or canals were being constructed, waterways 
dredged, or pipe-lines laid. Similarly, where parts of a substantial structure such as an offshore 
platform are assembled at various locations within a country and moved to another location within 
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the country for final assembly, this is part of a single project. In such cases, the fact that the work 
force is not present for twelve months in one particular location is immaterial. The activities 
performed at each particular spot are part of a single project, and that project must be regarded as a 
permanent establishment if, as a whole, it lasts more than twelve months.  


Paragraph 4 


58. This paragraph lists a number of business activities which are treated as exceptions to the 
general definition laid down in paragraph 1 and which are not , when carried on through fixed 
places of business, are not sufficient for these places to constitute permanent establishments, 
even if the activity is carried on through a fixed place of business. The final part of the paragraph 
provides that these exceptions only apply if the listed activities have a preparatory or auxiliary 
character. The common feature of these activities is that they are, in general, preparatory or 
auxiliary activities. This is laid down explicitly in the case of the exception mentioned inSince 
subparagraph e) applies to any activity that is not otherwise listed in the paragraph (as long as 
that activity has a preparatory or auxiliary character), the provisions of the paragraph, which 
actually amounts to a general restriction of the scope of the definition of permanent establishment 
contained in paragraph 1 and, when read with that paragraph, provide a more selective test, by 
which to determine what constitutes a permanent establishment. To a considerable degree, these 
provisions it limits theat definition in paragraph 1 and excludes from its rather wide scope a 
number of forms of business organisations which, although they are carried on through a fixed 
place of business fixed places of business which, because the business activities exercised 
through these places are merely preparatory or auxiliary, should not be treated as permanent 
establishments. It is recognised that such a place of business may well contribute to the 
productivity of the enterprise, but the services it performs are so remote from the actual realisation 
of profits that it is difficult to allocate any profit to the fixed place of business in question. [the last 
two sentences and the last part of the preceding one have been moved from existing paragraph 23 
to this paragraph] Moreover subparagraph f) provides that combinations of activities mentioned in 
subparagraphs a) to e) in the same fixed place of business shall be deemed not to be a permanent 
establishment, subject to the condition, expressed in the final part of the paragraph, provided that 
the overall activity of the fixed place of business resulting from this combination is of a 
preparatory or auxiliary character. Thus the provisions of paragraph 4 are designed to prevent an 
enterprise of one State from being taxed in the other State, if it only carries on in that other State, 
activities of a purely preparatory or auxiliary character in that State. The provisions of 
paragraph 4.1 (see below) complement that principle by ensuring that the preparatory or 
auxiliary character of activities carried on at a fixed place of business must be viewed in the 
light of other activities that constitute complementary functions that are part of a cohesive 
business and which the same enterprise or closely related enterprises carry on in the same State.  


59. It is often difficult to distinguish between activities which have a preparatory or auxiliary 
character and those which have not. The decisive criterion is whether or not the activity of the 
fixed place of business in itself forms an essential and significant part of the activity of the 
enterprise as a whole. Each individual case will have to be examined on its own merits. In any 
case, a fixed place of business whose general purpose is one which is identical to the general 
purpose of the whole enterprise, does not exercise a preparatory or auxiliary activity.  


60. As a general rule, an activity that has a preparatory character is one that is carried on in 
contemplation of the carrying on of what constitutes the essential and significant part of the 
activity of the enterprise as a whole. Since a preparatory activity precedes another activity, it will 
often be carried on during a relatively short period, the duration of that period being determined 
by the nature of the core activities of the enterprise. This, however, will not always be the case as 
it is possible to carry on an activity at a given place for a substantial period of time in 
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preparation for activities that take place somewhere else. Where, for example, a construction 
enterprise trains its employees at one place before these employees are sent to work at remote 
work sites located in other countries, the training that takes place at the first location constitutes 
a preparatory activity for that enterprise. An activity that has an auxiliary character, on the 
other hand, generally corresponds to an activity that is carried on to support, without being part 
of, the essential and significant part of the activity of the enterprise as a whole. It is unlikely that 
an activity that requires a significant proportion of the assets or employees of the enterprise 
could be considered as having an auxiliary character.  


61. Subparagraphs a) to e) refer to activities that are carried on for the enterprise itself. A 
permanent establishment, however, would therefore exists if such activities were performed on 
behalf of other enterprises at the same fixed place of business the fixed place of business 
exercising any of the functions listed in paragraph 4 were to exercise them not only on behalf of 
the enterprise to which it belongs but also on behalf of other enterprises. If, for instance, an 
advertising agency enterprise that maintained an office for the advertising of its own products or 
services were also to engage in advertising for on behalf of other enterprises at that location, itthat 
office would be regarded as a permanent establishment of the enterprise by which it is maintained.  


62. Subparagraph a) relates only to the case in which an enterprise acquires the use of to a fixed 
place of business constituted by facilities used by an enterprise for storing, displaying or 
delivering its own goods or merchandise. Whether the activity carried on at such a place of 
business has a preparatory or auxiliary character will have to be determined in the light of 
factors that include the overall business activity of the enterprise. Where, for example, an 
enterprise of State R maintains in State S a very large warehouse in which a significant number 
of employees work for the main purpose of storing and delivering goods owned by the enterprise 
that the enterprise sells online to customers in State S, paragraph 4 will not apply to that 
warehouse since the storage and delivery activities that are performed through that warehouse, 
which represents an important asset and requires a number of employees, constitute an essential 
part of the enterprise’s sale/distribution business and do not have, therefore, a preparatory or 
auxiliary character. Subparagraph b) relates to the stock of merchandise itself and provides that 
the stock, as such, shall not be treated as a permanent establishment if it is maintained for the 
purpose of storage, display or delivery. Subparagraph c) covers the case in which a stock of goods 
or merchandise belonging to one enterprise is processed by a second enterprise, on behalf of, or for 
the account of, the first-mentioned enterprise. The reference to the collection of information in 
subparagraph d) is intended to include the case of the newspaper bureau which has no purpose 
other than to act as one of many “tentacles” of the parent body; to exempt such a bureau is to do no 
more than to extend the concept of “mere purchase”.  


63.  Subparagraph a) would cover, for instance, a bonded warehouse with special gas facilities 
that an exporter of fruit from one State maintains in another State for the sole purpose of 
storing fruit in a controlled environment during the customs clearance process in that other 
State. It would also cover a fixed place of business that an enterprise maintained solely for the 
delivery of spare parts to customers for machinery sold to those customers. Paragraph 4 would 
not apply, however, where A permanent establishment could also be constituted if an enterprise 
maintaineds a fixed place of business for the delivery of spare parts to customers for machinery 
supplied to those customers and, in addition, where, in addition, it for the maintainenances or 
repairs of such machinery, as this would goes beyond the pure delivery mentioned in 
subparagraph a) of paragraph 4 and would not constitute preparatory or auxiliary activities since 
these after-sale activities constitute organisations perform an essential and significant part of the 
services of an enterprise vis-à-vis its customers., their activities are not merely auxiliary ones [the 
preceding two sentences have been moved from existing paragraph 25 to this paragraph].  
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64. Issues may arise concerning the application of the definition of permanent establishment 
to Another example is that of facilities such as cables or pipelines that cross the territory of a 
country. Apart from the fact that income derived by the owner or operator of such facilities from 
their use by other enterprises is covered by Article 6 where theythese facilities constitute 
immovable property under paragraph 2 of Article 6, the question may arise as to whether 
subparagraph a) paragraph 4 applies to them. Where these facilities are used to transport property 
belonging to other enterprises, subparagraph a), which is restricted to delivery of goods or 
merchandise belonging to the enterprise that uses the facility, will not be applicable as concerns the 
owner or operator of these facilities. Subparagraph e) also will not be applicable as concerns that 
enterprise since the cable or pipeline is not used solely for the enterprise and its use is not of 
preparatory or auxiliary character given the nature of the business of that enterprise. The situation 
is different, however, where an enterprise owns and operates a cable or pipeline that crosses the 
territory of a country solely for purposes of transporting its own property and such transport is 
merely incidental to the business of that enterprise, as in the case of an enterprise that is in the 
business of refining oil and that owns and operates a pipeline that crosses the territory of a country 
solely to transport its own oil to its refinery located in another country. In such case, 
subparagraph a) would be applicable. An additionalA separate question is whether the cable or 
pipeline could also constitute a permanent establishment for the customer of the operator of the 
cable or pipeline, i.e. the enterprise whose data, power or property is transmitted or transported 
from one place to another. In such a case, the enterprise is merely obtaining transmission or 
transportation services provided by the operator of the cable or pipeline and does not have the 
cable or pipeline at its disposal. As a consequence, the cable or pipeline cannot be considered to be 
a permanent establishment of that enterprise.  


65. Subparagraph b) relates to the maintenance of a stock of goods or merchandise belonging 
to the enterprise stock of merchandise itself and provides that the stock, as such, shall not be 
treated as a permanent establishment if it is maintained for the purpose of storage, display or 
delivery. This subparagraph is irrelevant in cases where a stock of goods or merchandise 
belonging to an enterprise is maintained by another person in facilities operated by that other 
person and the enterprise does not have the facilities at its disposal as the place where the stock 
is maintained cannot therefore be a permanent establishment of that enterprise. Where, for 
example, a logistics company operates a warehouse in State S and continuously stores in that 
warehouse goods or merchandise belonging to an enterprise of State R to which the logistics 
company is not closely related, the warehouse does not constitute a fixed place of business at the 
disposal of the enterprise of State R and subparagraph b) is therefore irrelevant. Where, 
however, that enterprise is allowed unlimited access to a separate part of the warehouse for the 
purpose of inspecting and maintaining the goods or merchandise stored therein, 
subparagraph b) is applicable and the question of whether a permanent establishment exists will 
depend on whether these activities constitute a preparatory or auxiliary activity. 


66. For the purposes of the application of subparagraphs a) and b), it does not matter 
whether the storage or delivery takes place before or after the goods or merchandise have been 
sold, provided that the goods or merchandise belong to the enterprise whilst they are at the 
relevant location (e.g. the subparagraphs could apply regardless of the fact that some of the 
goods that are stored at a location have already been sold as long as the property title to these 
goods only passes to the customer upon or after delivery). Subparagraphs a) and b) also cover 
situations where a facility is used, or a stock of goods or merchandise is maintained, for any 
combination of storage, display and delivery since facilities used for the delivery of goods will 
almost always be also used for the storage of these goods, at least for a short period. For the 
purposes of subparagraphs a) to d), the words “goods” and “merchandise” refer to tangible 
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property and would not cover, for example, immovable property and data (although the 
subparagraphs would apply to tangible products that include data such as CDs and DVDs). 


67. Subparagraph c) covers the situation case in which where a stock of goods or merchandise 
belonging to one enterprise is processed by a second enterprise, on behalf of, or for the account of, 
the first-mentioned enterprise. As explained in the preceding paragraph, the mere presence of 
goods or merchandise belonging to an enterprise does not mean that the fixed place of business 
where these goods or merchandise are stored is at the disposal of that enterprise. Where, for 
example, a stock of goods belonging to RCO, an enterprise of State R, is maintained by a toll-
manufacturer located in State S for the purposes of processing by that toll-manufacturer, no 
fixed place of business is at the disposal of RCO and the place where the stock is maintained 
cannot therefore be a permanent establishment of RCO. If, however, RCO is allowed unlimited 
access to a separate part of the facilities of the toll-manufacturer for the purpose of inspecting 
and maintaining the goods stored therein, subparagraph c) will apply and it will be necessary to 
determine whether the maintenance of that stock of goods by RCO constitutes a preparatory or 
auxiliary activity. This will be the case if RCO is merely a distributor of products manufactured 
by other enterprises as in that case the mere maintenance of a stock of goods for the purposes of 
processing by another enterprise would not form an essential and significant part of RCO’s 
overall activity. In such a case, unless paragraph 4.1 applies, paragraph 4 will deem a 
permanent establishment not to exist in relation to such a fixed place of business that is at the 
disposal of the enterprise of State R for the purposes of maintaining its own goods to be 
processed by the toll-manufacturer.  


68. The first part of subparagraph d) relates to the case where premises are used solely for the 
purpose of purchasing goods or merchandise for the enterprise. Since this exception only 
applies if that activity has a preparatory or auxiliary character, it will typically not apply in the 
case of a fixed place of business used for the purchase of goods or merchandise where the 
overall activity of the enterprise consists in selling these goods and where purchasing is a core 
function in the business of the enterprise. The following examples illustrate the application of 
paragraph 4 in the case of fixed places of business where purchasing activities are performed: 


− Example 1: RCO is a company resident of State R that is a large buyer of a particular 
agricultural product produced in State S, which RCO sells from State R to distributors 
situated in different countries. RCO maintains a purchasing office in State S. The 
employees who work at that office are experienced buyers who have special knowledge 
of this type of product and who visit producers in State S, determine the type/quality of 
the products according to international standards (which is a difficult process requiring 
special skills and knowledge) and enter into different types of contracts (spot or forward) 
for the acquisition of the products by RCO. In this example, although the only activity 
performed through the office is the purchasing of products for RCO, which is an activity 
covered by subparagraph d), paragraph 4 does not apply and the office therefore 
constitutes a permanent establishment because that purchasing function forms an 
essential and significant part of RCO’s overall activity.  


− Example 2: RCO, a company resident of State R which operates a number of large 
discount stores, maintains an office in State S during a two-year period for the purposes 
of researching the local market and lobbying the government for changes that would 
allow RCO to establish stores in State S. During that period, employees of RCO 
occasionally purchase supplies for their office. In this example, paragraph 4 applies 
because subparagraph f) applies to the activities performed through the office (since 
subparagraphs d) and e) would apply to the purchasing, researching and lobbying 
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activities if each of these was the only activity performed at the office) and the overall 
activity of the office has a preparatory character.  


69.  The second part of subparagraph d) relates to a fixed place of business that is used 
solely to collect information for the enterprise. An enterprise will frequently need to collect 
information before deciding whether and how to carry on its core business activities in a State. 
If the enterprise does so without maintaining a fixed place of business in that State, 
subparagraph d) will obviously be irrelevant. If, however, a fixed place of business is maintained 
solely for that purpose, subparagraph d) will be relevant and it will be necessary to determine 
whether the collection of information goes beyond the preparatory or auxiliary threshold. 
Where, for example, an investment fund sets up an office in a State solely to collect information 
on possible investment opportunities in that State, the collecting of information through that 
office will be a preparatory activity. The same conclusion would be reached in the case of an 
insurance enterprise that sets up an office solely for the collection of information, such as 
statistics, on risks in a particular market and in the case of a newspaper bureau set up in a State 
solely to collect information on possible news stories without engaging in any advertising 
activities: in both cases, the collecting of information will be a preparatory activity.  


70.  Subparagraph e) applies to provides that a fixed place of business maintained solely for the 
purpose of carrying on, for the enterprise, any activity that is not expressly listed in 
subparagraphs a) to d); as long as that activity through which the enterprise exercises solely an 
activity which has for the enterprise a preparatory or auxiliary character, that place of business is 
deemed not to be a permanent establishment. The wording of this subparagraph makes it 
unnecessary to produce an exhaustive list of exceptions the activities to which the paragraph may 
apply, the examples listed in subparagraphs a) to d) being merely common examples of activities 
that are covered by the paragraph because they often have a preparatory or auxiliary character. 
Furthermore, this subparagraph provides a generalised exception to the general definition in 
paragraph 1 [(the following part of the paragraph has been moved to paragraph 58) and, when 
read with that paragraph, provides a more selective test, by which to determine what constitutes a 
permanent establishment. To a considerable degree it limits that definition and excludes from its 
rather wide scope a number of business activities which, although they are carried on through a 
fixed place of business, should not be treated as permanent establishments. It is recognised that 
such a place of business may well contribute to the productivity of the enterprise, but the services it 
performs are so remote from the actual realisation of profits that it is difficult to allocate any profit 
to the fixed place of business in question.] Examples are fixed places of business solely for the 
purpose of advertising or for the supply of information or for scientific research or for the servicing 
of a patent or a know-how contract, if such activities have a preparatory or auxiliary character. 
[that last sentence has been moved to paragraph 71]  


71. It is often difficult to distinguish between activities which have a preparatory or auxiliary 
character and those which have not. The decisive criterion is whether or not the activity of the 
fixed place of business in itself forms an essential and significant part of the activity of the 
enterprise as a whole. Each individual case will have to be examined on its own merits. In any 
case, a fixed place of business whose general purpose is one which is identical to the general 
purpose of the whole enterprise, does not exercise a preparatory or auxiliary activity [the preceding 
three sentences have been moved to paragraph 59]. Examples of places of business covered by 
subparagraph e) are fixed places of business used solely for the purpose of advertising or for the 
supply of information or for scientific research or for the servicing of a patent or a know-how 
contract, if such activities have a preparatory or auxiliary character [this sentence currently 
appears at the end of paragraph 23]. Paragraph 4 would not apply, however, This would not be 
the case, where, for example, if a fixed place of business used for the supply of information would 
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does not only give information but would also furnishes plans etc. specially developed for the 
purposes of the individual customer. Nor would it be the case apply if a research establishment 
were to concern itself with manufacture [these two sentences currently appear at the end of 
paragraph 25]. Similarly, Wwhere, for example, the servicing of patents and know-how is the 
purpose of an enterprise, a fixed place of business of such enterprise exercising such an activity 
cannot get the benefits of paragraph 4 subparagraph e). A fixed place of business which has the 
function of managing an enterprise or even only a part of an enterprise or of a group of the concern 
cannot be regarded as doing a preparatory or auxiliary activity, for such a managerial activity 
exceeds this level. If an enterprises with international ramifications establishes a so-called 
“management office” in a States in which theyit maintains subsidiaries, permanent establishments, 
agents or licensees, such office having supervisory and coordinating functions for all departments 
of the enterprise located within the region concerned, subparagraph e) will not apply to that 
“management office” because a permanent establishment will normally be deemed to exist, 
because the management office may be regarded as an office within the meaning of paragraph 2. 
Where a big international concern has delegated all management functions to its regional 
management offices so that the functions of the head office of the concern are restricted to general 
supervision (so-called polycentric enterprises), the regional management offices even have to be 
regarded as a “place of management” within the meaning of subparagraph a) of paragraph 2. Tthe 
function of managing an enterprise, even if it only covers a certain area of the operations of the 
concern, constitutes an essential part of the business operations of the enterprise and therefore can 
in no way be regarded as an activity which has a preparatory or auxiliary character within the 
meaning of subparagraph e) of paragraph 4. 


72. Also, where an enterprise that sells goods worldwide establishes an office in a State and 
the employees working at that office take an active part in the negotiation of important parts of 
contracts for the sale of goods to buyers in that State without habitually concluding contracts or 
playing the principal role leading to the conclusion of contracts (e.g. by participating in 
decisions related to the type, quality or quantity of products covered by these contracts), such 
activities will usually constitute an essential part of the business operations of the enterprise and 
should not be regarded as having a preparatory or auxiliary character within the meaning of 
subparagraph e) of paragraph 4. If the conditions of paragraph 1 are met, such an office will 
therefore constitute a permanent establishment. A permanent establishment could also be 
constituted if an enterprise maintains a fixed place of business for the delivery of spare parts to 
customers for machinery supplied to those customers where, in addition, it maintains or repairs 
such machinery, as this goes beyond the pure delivery mentioned in subparagraph a) of 
paragraph 4. Since these after-sale organisations perform an essential and significant part of the 
services of an enterprise vis-à-vis its customers, their activities are not merely auxiliary ones. 
Subparagraph e) applies only if the activity of the fixed place of business is limited to a preparatory 
or auxiliary one. This would not be the case where, for example, the fixed place of business does 
not only give information but also furnishes plans etc. specially developed for the purposes of the 
individual customer. Nor would it be the case if a research establishment were to concern itself 
with manufacture. 


26. Moreover, subparagraph e) makes it clear that the activities of the fixed place of business 
must be carried on for the enterprise. A fixed place of business which renders services not only to 
its enterprise but also directly to other enterprises, for example to other companies of a group to 
which the company owning the fixed place belongs, would not fall within the scope of 
subparagraph e). 


26.1 Another example is that of facilities such as cables or pipelines that cross the territory of a 
country. Apart from the fact that income derived by the owner or operator of such facilities from 
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their use by other enterprises is covered by Article 6 where they constitute immovable property 
under paragraph 2 of Article 6, the question may arise as to whether paragraph 4 applies to them. 
Where these facilities are used to transport property belonging to other enterprises, 
subparagraph a), which is restricted to delivery of goods or merchandise belonging to the 
enterprise that uses the facility, will not be applicable as concerns the owner or operator of these 
facilities. Subparagraph e) also will not be applicable as concerns that enterprise since the cable or 
pipeline is not used solely for the enterprise and its use is not of preparatory or auxiliary character 
given the nature of the business of that enterprise. The situation is different, however, where an 
enterprise owns and operates a cable or pipeline that crosses the territory of a country solely for 
purposes of transporting its own property and such transport is merely incidental to the business of 
that enterprise, as in the case of an enterprise that is in the business of refining oil and that owns 
and operates a pipeline that crosses the territory of a country solely to transport its own oil to its 
refinery located in another country. In such case, subparagraph a) would be applicable. An 
additional question is whether the cable or pipeline could also constitute a permanent establishment 
for the customer of the operator of the cable or pipeline, i.e. the enterprise whose data, power or 
property is transmitted or transported from one place to another. In such a case, the enterprise is 
merely obtaining transmission or transportation services provided by the operator of the cable or 
pipeline and does not have the cable or pipeline at its disposal. As a consequence, the cable or 
pipeline cannot be considered to be a permanent establishment of that enterprise.  


26.  [Deleted] 


73. As already mentioned in paragraph 58 above, paragraph 4 is designed to provide for 
exceptions to the general definition of paragraph 1 in respect of fixed places of business which are 
engaged in activities having a preparatory or auxiliary character. Therefore, according to 
subparagraph f) of paragraph 4, the fact that one fixed place of business combines any of the 
activities mentioned in subparagraphs a) to e) of paragraph 4 does not mean of itself that a 
permanent establishment exists. As long as the combined activity of such a fixed place of business 
is merely preparatory or auxiliary, a permanent establishment should be deemed not to exist. Such 
combinations should not be viewed on rigid lines, but should be considered in the light of the 
particular circumstances. The criterion “preparatory or auxiliary character” is to be interpreted in 
the same way as is set out for the same criterion of subparagraph e) (see paragraphs 24 and 25 
above). States which want to allow any combination of the items mentioned in subparagraphs a) to 
e), disregarding whether or not the criterion of the preparatory or auxiliary character of such a 
combination is met, are free to do so by deleting the words “provided” to “character” in 
subparagraph f). 


74. Unless the anti-fragmentation provisions of paragraph 4.1 are applicable (see below), 
Ssubparagraph f) is of no relevance importance in a case where an enterprise maintains several 
fixed places of business within the meaning ofto which subparagraphs a) to e) applyprovided that 
they are separated from each other locally and organisationally, as in such a case each place of 
business has to be viewed separately and in isolation for deciding whether a permanent 
establishment exists. Places of business are not “separated organisationally” where they each 
perform in a Contracting State complementary functions such as receiving and storing goods in 
one place, distributing those goods through another etc. An enterprise cannot fragment a cohesive 
operating business into several small operations in order to argue that each is merely engaged in a 
preparatory or auxiliary activity.  


75. The fixed places of business mentioned into which paragraph 4 applies do not cannot be 
deemed to constitute permanent establishments so long as theirthe business activities performed 
through those fixed places of business are restricted to the activities referred to in that paragraph 
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functions which are the prerequisite for assuming that the fixed place of business is not a 
permanent establishment. This will be the case even if the contracts necessary for establishing and 
carrying on these business activities are concluded by those in charge of the places of business 
themselves. The conclusion of such contracts by these employees will not constitute a permanent 
establishment of the enterprise under The employees of places of business within the meaning of 
paragraph 4 who are authorised to conclude such contracts should not be regarded as agents within 
the meaning of paragraph 5 as long as the conclusion of these contracts satisfies the conditions of 
paragraph 4 (see paragraph 97 below). A case in point would be a research institution An 
example would be where the manager of which a place of business where preparatory or 
auxiliary research activities are conducted of which is authorised to concludes the contracts 
necessary for establishing and maintaining that place of business the institution and who exercises 
this authority within the framework as part of the activities carried on at that location functions of 
the institution. A permanent establishment, however, exists if the fixed place of business exercising 
any of the functions listed in paragraph 4 were to exercise them not only on behalf of the enterprise 
to which it belongs but also on behalf of other enterprises. If, for instance, an advertising agency 
maintained by an enterprise were also to engage in advertising for other enterprises, it would be 
regarded as a permanent establishment of the enterprise by which it is maintained. 


76. If, under paragraph 4, a fixed place of business under paragraph 4 is deemed not to be a 
permanent establishment, this exception applies likewise to the disposal of movable property 
forming part of the business property of the place of business at the termination of the enterprise’s 
activity at that place in such installation (see paragraph 44 above and paragraph 2 of Article 13). 
SinceWhere, for example, the display of merchandise during a trade fair or convention is excepted 
under subparagraphs a) and b), the sale of thate merchandise at the termination of thea trade fair or 
convention is covered by subparagraph e) as such sale is merely an auxiliary activitythis 
exception. The exception does not, of course, apply to sales of merchandise not actually displayed 
at the trade fair or convention.  


77. Where paragraph 4 does not apply because aA fixed place of business used by an enterprise 
both for activities that are listed in that which rank as exceptions (paragraph 4) is also used and 
for other activities that go beyond what is preparatory or auxiliary, that place of business 
constitutes a single permanent establishment of the enterprise and the profits attributable to the 
permanent establishment with respect to as regards both types of activities may be taxed in the 
State where that permanent establishment is situated. This would be the case, for instance, where 
a store maintained for the delivery of goods also engaged in sales. 


78. Some States consider that some of the activities referred to in paragraph 4 are 
intrinsically preparatory or auxiliary and, in order to provide greater certainty for both tax 
administrations and taxpayers, take the view that these activities should not be subject to the 
condition that they be of a preparatory or auxiliary character, any concern about the 
inappropriate use of these exceptions being addressed through the provisions of paragraph 4.1. 
States that share that view are free to amend paragraph 4 as follows (and may also agree to 
delete some of the activities listed in subparagraphs a) to d) below if they consider that these 
activities should be subject to the preparatory or auxiliary condition in subparagraph e)):   


4. Notwithstanding the preceding provisions of this Article, the term “permanent 
establishment” shall be deemed not to include: 


a) the use of facilities solely for the purpose of storage, display or delivery of goods or 
merchandise belonging to the enterprise; 


b) the maintenance of a stock of goods or merchandise belonging to the enterprise 
solely for the purpose of storage, display or delivery; 
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c) the maintenance of a stock of goods or merchandise belonging to the enterprise 
solely for the purpose of processing by another enterprise; 


d) the maintenance of a fixed place of business solely for the purpose of purchasing 
goods or merchandise or of collecting information, for the enterprise; 


e) the maintenance of a fixed place of business solely for the purpose of carrying on, for 
the enterprise, any activity not listed in subparagraphs a) to d), provided that this 
activity has a preparatory or auxiliary character, or 


f)  the maintenance of a fixed place of business solely for any combination of activities 
mentioned in subparagraphs a) to e), provided that the overall activity of the fixed 
place of business resulting from this combination is of a preparatory or auxiliary 
character. 


Paragraph 4.1 


79. The purpose of paragraph 4.1 is to prevent an enterprise or a group of closely related 
enterprises from fragmenting a cohesive business operation into several small operations in 
order to argue that each is merely engaged in a preparatory or auxiliary activity. Under 
paragraph 4.1, the exceptions provided for by paragraph 4 do not apply to a place of business 
that would otherwise constitute a permanent establishment where the activities carried on at that 
place and other activities of the same enterprise or of closely related enterprises exercised at that 
place or at another place in the same State constitute complementary functions that are part of a 
cohesive business operation. For paragraph 4.1 to apply, however, at least one of the places 
where these activities are exercised must constitute a permanent establishment or, if that is not 
the case, the overall activity resulting from the combination of the relevant activities must go 
beyond what is merely preparatory or auxiliary.  


80.  The provisions of paragraph 8 are applicable in order to determine whether an 
enterprise is a closely related enterprise with respect to another one (see paragraphs 119 to 121 
below).  


81.  The following examples illustrate the application of paragraph 4.1: 


− Example A: RCO, a bank resident of State R, has a number of branches in State S which 
constitute permanent establishments. It also has a separate office in State S where a few 
employees verify information provided by clients that have made loan applications at 
these different branches. The results of the verifications done by the employees are 
forwarded to the headquarters of RCO in State R where other employees analyse the 
information included in the loan applications and provide reports to the branches where 
the decisions to grant the loans are made. In that case, the exceptions of paragraph 4 
will not apply to the office because another place (i.e. any of the other branches where 
the loan applications are made) constitutes a permanent establishment of RCO in State S 
and the business activities carried on by RCO at the office and at the relevant branch 
constitute complementary functions that are part of a cohesive business operation (i.e. 
providing loans to clients in State S).  


− Example B: RCO, a company resident of State R, manufactures and sells appliances. 
SCO, a resident of State S that is a wholly-owned subsidiary of RCO, owns a store where 
it sells appliances that it acquires from RCO. RCO also owns a small warehouse in 
State S where it stores a few large items that are identical to some of those displayed in 
the store owned by SCO. When a customer buys such a large item from SCO, SCO 
employees go to the warehouse where they take possession of the item before delivering 
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it to the customer; the ownership of the item is only acquired by SCO from RCO when 
the item leaves the warehouse. In this case, paragraph 4.1 prevents the application of the 
exceptions of paragraph 4 to the warehouse and it will not be necessary, therefore, to 
determine whether paragraph 4, and in particular subparagraph a) thereof, applies to 
the warehouse. The conditions for the application of paragraph 4.1 are met because 


• SCO and RCO are closely related enterprises; 


• SCO’s store constitutes a permanent establishment of SCO (the definition of 
permanent establishment is not limited to situations where a resident of one 
Contracting State uses or maintains a fixed place of business in the other State; it 
applies equally where an enterprise of one State uses or maintains a fixed place of 
business in that same State); and 


• The business activities carried on by RCO at its warehouse and by SCO at its store 
constitute complementary functions that are part of a cohesive business operation 
(i.e. storing goods in one place for the purpose of delivering these goods as part of the 
obligations resulting from the sale of these goods through another place in the same 
State). 


Paragraph 5 


82. It is a generally accepted principle that an enterprise should be treated as having a permanent 
establishment in a State if there is under certain conditions a person acting for it, even though the 
enterprise may not have a fixed place of business in that State within the meaning of paragraphs 1 
and 2. This provision intends to give that State the right to tax in such cases. Thus paragraph 5 
stipulates the conditions under which an enterprise is deemed to have a permanent establishment in 
respect of any activity of a person acting for it. The paragraph was redrafted in the 1977 Model 
Convention to clarify the intention of the corresponding provision of the 1963 Draft Convention 
without altering its substance apart from an extension of the excepted activities of the person.  


83. Persons whose activities may create a permanent establishment for the enterprise are so-
called dependent agents i.e. persons, whether or not employees of the enterprise, who act on behalf 
of the enterprise and are not doing so in the course of carrying on a business as an independent 
agents falling under paragraph 6. Such persons may be either individuals or companies and need 
not be residents of, nor have a place of business in, the State in which they act for the enterprise. It 
would not have been in the interest of international economic relations to provide that the 
maintenance of any dependent person any person undertaking activities on behalf of the 
enterprise would lead to a permanent establishment for the enterprise. Such treatment is to be 
limited to persons who in view of the scope of their authority or the nature of their activity involve 
the enterprise to a particular extent in business activities in the State concerned. Therefore, 
paragraph 5 proceeds on the basis that only persons habitually concluding contracts that are in 
the name of the enterprise or that are to be performed by the enterprise, or habitually playing 
the principal role leading to the conclusion of such contracts which are routinely concluded 
without material modification by the enterprise, having the authority to conclude contracts can 
lead to a permanent establishment for the enterprise maintaining them. In such a case the person’s 
actions on behalf of the enterprise, since they result in the conclusion of such contracts and go 
beyond mere promotion or advertising, are sufficient to conclude that has sufficient authority to 
bind the enterprise’s participatesion in athe business activity in the State concerned. The use of the 
term “permanent establishment” in this context presupposes, of course, that the conclusion of 
contracts by that person, or as a direct result of the actions of that person, makes use of this 
authority takes place repeatedly and not merely in isolated cases.  
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84. For paragraph 5 to apply, all the following conditions must be met:  


− a person acts in a Contracting State on behalf of an enterprise;  


− in doing so, that person habitually concludes contracts, or habitually plays the principal 
role leading to the conclusion of contracts that are routinely concluded without material 
modification by the enterprise, and  


− these contracts are either in the name of the enterprise or for the transfer of the 
ownership of, or for the granting of the right to use, property owned by that enterprise or 
that the enterprise has the right to use, or for the provision of services by that enterprise.  


85. Even if these conditions are met, however, paragraph 5 will not apply if the activities 
performed by the person on behalf of the enterprise are covered by the independent agent 
exception of paragraph 6 or are limited to activities mentioned in paragraph 4 which, if 
exercised through a fixed place of business, would be deemed not to create a permanent 
establishment. This last exception is explained by the fact that since, by virtue of paragraph 4, 
the maintenance of a fixed place of business solely for the purposes of preparatory or auxiliary 
activities is deemed not to constitute a permanent establishment, a person whose activities are 
restricted to such purposes should not create a permanent establishment either. Where, for 
example, a person acts solely as a buying agent for an enterprise and, in doing so, habitually 
concludes purchase contracts in the name of that enterprise, paragraph 5 will not apply even if 
that person is not independent of the enterprise as long as such activities are preparatory or 
auxiliary (see paragraph 68 above).  


86. A person is acting in a Contracting State on behalf of an enterprise when that person 
involves the enterprise to a particular extent in business activities in the State concerned. This 
will be the case, for example, where an agent acts for a principal, where a partner acts for a 
partnership, where a director acts for a company or where an employee acts for an employer. A 
person cannot be said to be acting on behalf of an enterprise if the enterprise is not directly or 
indirectly affected by the action performed by that person. As indicated in paragraph 83, the 
person acting on behalf of an enterprise can be a company; in that case, the actions of the 
employees and directors of that company are considered together for the purpose of determining 
whether and to what extent that company acts on behalf of the enterprise. 


87. The phrase “concludes contracts” focusses on situations where, under the relevant law 
governing contracts, a contract is considered to have been concluded by a person. A contract 
may be concluded without any active negotiation of the terms of that contract; this would be the 
case, for example, where the relevant law provides that a contract is concluded by reason of a 
person accepting, on behalf of an enterprise, the offer made by a third party to enter into a 
standard contract with that enterprise. Also, a contract may, under the relevant law, be 
concluded in a State even if that contract is signed outside that State; where, for example, the 
conclusion of a contract results from the acceptance, by a person acting on behalf of an 
enterprise, of an offer to enter into a contract made by a third party, it does not matter that the 
contract is signed outside that State. In addition, a person who negotiates in a State all elements 
and details of a contract in a way binding on the enterprise can be said to conclude the contract 
in that State even if that contract is signed by another person outside that State.  


88.  The phrase “or habitually plays the principal role leading to the conclusion of contracts that 
are routinely concluded without material modification by the enterprise” is aimed at situations 
where the conclusion of a contract directly results from the actions that the person performs in a 
Contracting State on behalf of the enterprise even though, under the relevant law, the contract is 
not concluded by that person in that State. Whilst the phrase “concludes contracts” provides a 
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relatively well-known test based on contract law, it was found necessary to supplement that test 
with a test focusing on substantive activities taking place in one State in order to address cases 
where the conclusion of contracts is clearly the direct result of these activities although the relevant 
rules of contract law provide that the conclusion of the contract takes place outside that State. The 
phrase must be interpreted in the light of the object and purpose of paragraph 5, which is to cover 
cases where the activities that a person exercises in a State are intended to result in the regular 
conclusion of contracts to be performed by a foreign enterprise, i.e. where that person acts as the 
sales force of the enterprise. The principal role leading to the conclusion of the contract will 
therefore typically be associated with the actions of the person who convinced the third party to 
enter into a contract with the enterprise. The words “contracts that are routinely concluded 
without material modification by the enterprise” clarify that where such principal role is 
performed in that State, the actions of that person will fall within the scope of paragraph 5 even 
if the contracts are not formally concluded in the State, for example, where the contracts are 
routinely subject, outside that State, to review and approval without such review resulting in a 
modification of the key aspects of these contracts. [rest of the paragraph is moved to new 
paragraph 89]  


89. The phrase “habitually plays the principal role leading to the conclusion of contracts that 
are routinely concluded without material modification by the enterprise” therefore applies 
where, for example, a person solicits and receives (but does not formally finalise) orders which 
are sent directly to a warehouse from which goods belonging to the enterprise are delivered and 
where the enterprise routinely approves these transactions. It does not apply, however, where a 
person merely promotes and markets goods or services of an enterprise in a way that does not 
directly result in the conclusion of contracts. Where, for example, representatives of a 
pharmaceutical enterprise actively promote drugs produced by that enterprise by contacting 
doctors that subsequently prescribe these drugs, that marketing activity does not directly result 
in the conclusion of contracts between the doctors and the enterprise so that the paragraph does 
not apply even though the sales of these drugs may significantly increase as a result of that 
marketing activity. 


90.  The following is another example that illustrates the application of paragraph 5. RCO, a 
company resident of State R, distributes various products and services worldwide through its 
websites. SCO, a company resident of State S, is a wholly-owned subsidiary of RCO. SCO’s 
employees send emails, make telephone calls to, or visit large organisations in order to convince 
them to buy RCO’s products and services and are therefore responsible for large accounts in 
State S; SCO’s employees, whose remuneration is partially based on the revenues derived by 
RCO from the holders of these accounts, use their relationship building skills to try to anticipate 
the needs of these account holders and to convince them to acquire the products and services 
offered by RCO. When one of these account holders is persuaded by an employee of SCO to 
purchase a given quantity of goods or services, the employee indicates the price that will be 
payable for that quantity, indicates that a contract must be concluded online with RCO before 
the goods or services can be provided by RCO and explains the standard terms of RCO’s 
contracts, including the fixed price structure used by RCO, which the employee is not authorised 
to modify. The account holder subsequently concludes that contract online for the quantity 
discussed with SCO’s employee and in accordance with the price structure presented by that 
employee. In this example, SCO’s employees play the principal role leading to the conclusion of 
the contract between the account holder and RCO and such contracts are routinely concluded 
without material modification by the enterprise. The fact that SCO’s employees cannot vary the 
terms of the contracts does not mean that the conclusion of the contracts is not the direct result 
of the activities that they perform on behalf of the enterprise, convincing the account holder to 
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accept these standard terms being the crucial element leading to the conclusion of the contracts 
between the account holder and RCO.  


91. The wording of subparagraphs a), b) and c) ensures that paragraph 5 applies not only to 
contracts that create rights and obligations that are legally enforceable between the enterprise 
on behalf of which the person is acting and the third parties with which these contracts are 
concluded but also to contracts that create obligations that will effectively be performed by such 
enterprise rather than by the person contractually obliged to do so.  


92. A typical case covered by these subparagraphs is where contracts are concluded with 
clients by an agent, a partner or an employee of an enterprise so as to create legally enforceable 
rights and obligations between the enterprise and these clients. These subparagraphs also cover 
cases where the contracts concluded by a person who acts on behalf of an enterprise do not 
legally bind that enterprise to the third parties with which these contracts are concluded but are 
contracts for the transfer of the ownership of, or for the granting of the right to use, property 
owned by that enterprise or that the enterprise has the right to use, or for the provision of 
services by that enterprise. A typical example would be the contracts that a “commissionnaire” 
would conclude with third parties under a commissionnaire arrangement with a foreign 
enterprise pursuant to which that commissionnaire would act on behalf of the enterprise but in 
doing so, would conclude in its own name contracts that do not create rights and obligations that 
are legally enforceable between the foreign enterprise and the third parties even though the 
results of the arrangement between the commissionnaire and the foreign enterprise would be 
such that the foreign enterprise would directly transfer to these third parties the ownership or 
use of property that it owns or has the right to use. 


93. The reference to contracts “in the name of” in subparagraph a) does not restrict the 
application of the subparagraph to contracts that are literally in the name of the enterprise; it 
may apply, for example, to certain situations where the name of the enterprise is undisclosed in 
a written contract.  


94. The crucial condition for the application of subparagraphs b) and c) is that the person 
who habitually concludes the contracts, or habitually plays the principal role leading to the 
conclusion of the contracts that are routinely concluded without material modification by the 
enterprise, is acting on behalf of an enterprise in such a way that the parts of the contracts that 
relate to the transfer of the ownership or use of property, or the provision of services, will be 
performed by the enterprise as opposed to the person that acts on the enterprise’s behalf.  


95. For the purposes of subparagraph b), it does not matter whether or not the relevant 
property existed or was owned by the enterprise at the time of the conclusion of the contracts 
between the person who acts for the enterprise and the third parties. For example, a person 
acting on behalf of an enterprise might well sell property that the enterprise will subsequently 
produce before delivering it directly to the customers. Also, the reference to “property” covers 
any type of tangible or intangible property.  


96. The cases to which paragraph 5 applies must be distinguished from situations where a 
person concludes contracts on its own behalf and, in order to perform the obligations deriving 
from these contracts, obtains goods or services from other enterprises or arranges for other 
enterprises to deliver such goods or services. In these cases, the person is not acting “on behalf” 
of these other enterprises and the contracts concluded by the person are neither in the name of 
these enterprises nor for the transfer to third parties of the ownership or use of property that 
these enterprises own or have the right to use or for the provision of services by these other 
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enterprises. Where, for example, a company acts as a distributor of products in a particular 
market and, in doing so, sells to customers products that it buys from an enterprise (including 
an associated enterprise), it is neither acting on behalf of that enterprise nor selling property 
that is owned by that enterprise since the property that is sold to the customers is owned by the 
distributor. This would still be the case if that distributor acted as a so-called “low-risk 
distributor” (and not, for example, as an agent) but only if the transfer of the title to property 
sold by that “low-risk” distributor passed from the enterprise to the distributor and from the 
distributor to the customer (regardless of how long the distributor would hold title in the product 
sold) so that the distributor would derive a profit from the sale as opposed to a remuneration in 
the form, for example, of a commission. 


32.1 Also, the phrase “authority to conclude contracts in the name of the enterprise” does not 
confine the application of the paragraph to an agent who enters into contracts literally in the name 
of the enterprise; the paragraph applies equally to an agent who concludes contracts which are 
binding on the enterprise even if those contracts are not actually in the name of the enterprise. Lack 
of active involvement by an enterprise in transactions may be indicative of a grant of authority to 
an agent. For example, an agent may be considered to possess actual authority to conclude 
contracts where he solicits and receives (but does not formally finalise) orders which are sent 
directly to a warehouse from which goods are delivered and where the foreign enterprise routinely 
approves the transactions. 


97. The authority to conclude contracts referred to in paragraph 5 must cover contracts relating 
to operations which constitute the business proper of the enterprise. It would be irrelevant, for 
instance, if the person had authority to concluded employment contracts engage employees for the 
enterprise to assist that person’s activity for the enterprise or if the person were authorised to 
concluded, in the name of the enterprise, similar contracts relating to internal operations only. 
Moreover, whether or not a the authority has to be person habitually exercised concludes 
contracts or habitually plays the principal role leading to the conclusion of contracts that are 
routinely concluded without material modification by the enterprise in the other State;should be 
determined on the basis of the commercial realities of the situation. A person who is authorised to 
negotiate all elements and details of a contract in a way binding on the enterprise can be said to 
exercise this authority “in that State”, even if the contract is signed by another person in the State 
in which the enterprise is situated or if the first person has not formally been given a power of 
representation. The mere fact, however, that a person has attended or even participated in 
negotiations in a State between an enterprise and a client will not be sufficient, by itself, to 
conclude that the person has exercised in that State an authority to concluded contracts or played 
the principal role leading to the conclusion of contracts that are routinely concluded without 
material modification by the enterprise in the name of the enterprise. The fact that a person has 
attended or even participated in such negotiations could, however, be a relevant factor in 
determining the exact functions performed by that person on behalf of the enterprise. Since, by 
virtue of paragraph 4, the maintenance of a fixed place of business solely for purposes listed in that 
paragraph is deemed not to constitute a permanent establishment, a person whose activities are 
restricted to such purposes does not create a permanent establishment either. 


98. The requirement that an agent must “habitually” exercise an authority to conclude contracts 
or play the principal role leading to the conclusion of contracts that are routinely concluded 
without material modification by the enterprise reflects the underlying principle in Article 5 that 
the presence which an enterprise maintains in a Contracting State should be more than merely 
transitory if the enterprise is to be regarded as maintaining a permanent establishment, and thus a 
taxable presence, in that State. The extent and frequency of activity necessary to conclude that the 
agent is “habitually exercising” concluding contracts or playing the principal role leading to the 
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conclusion of contracts that are routinely concluded without material modification by the 
enterprise contracting authority will depend on the nature of the contracts and the business of the 
principal. It is not possible to lay down a precise frequency test. Nonetheless, the same sorts of 
factors considered in paragraph 6 would be relevant in making that determination 


99. Where the requirements set out in paragraph 5 are met, a permanent establishment of the 
enterprise exists to the extent that the person acts for the latter, i.e. not only to the extent that such a 
person exercises the authority to concludes contracts or plays the principal role leading to the 
conclusion of contracts that are routinely concluded without material modification by the 
enterprise.in the name of the enterprise. 


100. Under paragraph 5, only those persons who meet the specific conditions may create a 
permanent establishment; all other persons are excluded. It should be borne in mind, however, that 
paragraph 5 simply provides an alternative test of whether an enterprise has a permanent 
establishment in a State. If it can be shown that the enterprise has a permanent establishment 
within the meaning of paragraphs 1 and 2 (subject to the provisions of paragraph 4), it is not 
necessary to show that the person in charge is one who would fall under paragraph 5. 


101. Whilst one effect of paragraph 5 will typically be that the rights and obligations resulting 
from the contracts to which the paragraph refers will be allocated to the permanent 
establishment resulting from the paragraph (see paragraph 21 of the Commentary on Article 7), 
it is important to note that this does not mean that the entire profits resulting from the 
performance of these contracts should be attributed to the permanent establishment. The 
determination of the profits attributable to a permanent establishment resulting from the 
application of paragraph 5 will be governed by the rules of Article 7; clearly, this will require 
that activities performed by other enterprises and by the rest of the enterprise to which the 
permanent establishment belongs be properly remunerated so that the profits to be attributed to 
the permanent establishment in accordance with Article 7 are only those that the permanent 
establishment would have derived if it were a separate and independent enterprise performing 
the activities that paragraph 5 attributes to that permanent establishment.  


Paragraph 6 


102. Where an enterprise of a Contracting State carries on business dealings through a broker, 
general commission agent or any other agent of an independent status agent carrying on business 
as such, it cannot be taxed in the other Contracting State in respect of those dealings if the agent is 
acting in the ordinary course of his that business (see paragraph 83 above). Although it stands to 
reason that The activities of such an agent, who representsing a separate and independent 
enterprise, cannot constitute a should not result in the finding of a permanent establishment of the 
foreign enterprise, paragraph 6 has been inserted in the Article for the sake of clarity and emphasis. 


37. A person will come within the scope of paragraph 6, i.e. he will not constitute a permanent 
establishment of the enterprise on whose behalf he acts only if: 


− he is independent of the enterprise both legally and economically, and 


− he acts in the ordinary course of his business when acting on behalf of the enterprise. 


103. The exception of paragraph 6 only applies where a person acts on behalf of an enterprise 
in the course of carrying on a business as an independent agent. It would therefore not apply 
where a person acts on behalf of an enterprise in a different capacity, such as where an 
employee acts on behalf of her employer or a partner acts on behalf of a partnership. As 
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explained in paragraph 8.1 of the Commentary on Article 15, it is sometimes difficult to 
determine whether the services rendered by an individual constitute employment services or 
services rendered by a separate enterprise and the guidance in paragraphs 8.2 to 8.28 of the 
Commentary on Article 15 will be relevant for that purpose. Where an individual acts on behalf 
of an enterprise in the course of carrying on his own business and not as an employee, however, 
the application of paragraph 6 will still require that the individual do so as an independent 
agent; as explained in paragraph 111 below, this independent status is less likely if the activities 
of that individual are performed exclusively or almost exclusively on behalf of one enterprise or 
closely related enterprises.  


104. Whether a person acting as an agent is independent of the enterprise represented depends 
on the extent of the obligations which this person has vis-à-vis the enterprise. Where the person’s 
commercial activities for the enterprise are subject to detailed instructions or to comprehensive 
control by it, such person cannot be regarded as independent of the enterprise. Another important 
criterion will be whether the entrepreneurial risk has to be borne by the person or by the enterprise 
the person represents. In any event, the last sentence of paragraph 6 provides that in certain 
circumstances a person shall not be considered to be an independent agent (see paragraphs 119 
to 121 below). 38.2 The following considerations should be borne in mind when determining 
whether an agent to whom that last sentence does not apply may be considered to be independent. 


105. In relation to the test of legal dependence, iIt should be noted that, where the last sentence 
of paragraph 6 does not apply because a subsidiary does not act exclusively or almost exclusively 
for closely related enterprises, the control which a parent company exercises over its subsidiary in 
its capacity as shareholder is not relevant in a consideration of the dependence or otherwise of the 
subsidiary in its capacity as an agent for the parent. This is consistent with the rule in paragraph 7 
of Article 5 (see also paragraph 113 below). But, as paragraph 41 of the Commentary indicates, 
the subsidiary may be considered a dependent agent of its parent by application of the same tests 
which are applied to unrelated companies.  


106. An independent agent will typically be responsible to his principal for the results of his work 
but not subject to significant control with respect to the manner in which that work is carried out. 
He will not be subject to detailed instructions from the principal as to the conduct of the work. The 
fact that the principal is relying on the special skill and knowledge of the agent is an indication of 
independence. 


107. Limitations on the scale of business which may be conducted by the agent clearly affect the 
scope of the agent’s authority. However such limitations are not relevant to dependency which is 
determined by consideration of the extent to which the agent exercises freedom in the conduct of 
business on behalf of the principal within the scope of the authority conferred by the agreement. 


108. It may be a feature of the operation of an agreement that an agent will provide substantial 
information to a principal in connection with the business conducted under the agreement. This is 
not in itself a sufficient criterion for determination that the agent is dependent unless the 
information is provided in the course of seeking approval from the principal for the manner in 
which the business is to be conducted. The provision of information which is simply intended to 
ensure the smooth running of the agreement and continued good relations with the principal is not 
a sign of dependence. 


109. Another factor to be considered in determining independent status is the number of 
principals represented by the agent. As indicated in paragraph 111, independent status is less likely 
if the activities of the agent are performed wholly or almost wholly on behalf of only one 
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enterprise over the lifetime of the business or a long period of time. However, this fact is not by 
itself determinative. All the facts and circumstances must be taken into account to determine 
whether the agent’s activities constitute an autonomous business conducted by him in which he 
bears risk and receives reward through the use of his entrepreneurial skills and knowledge. Where 
an agent acts for a number of principals in the ordinary course of his business and none of these is 
predominant in terms of the business carried on by the agent, legal dependence may exist if the 
principals act in concert to control the acts of the agent in the course of his business on their behalf.  


110.     An independent agent Persons cannot be said to act in the ordinary course of their own its 
business as agent when it performs activities that are unrelated to that agency business. Where, 
for example, a commission agent not only sells the goods or merchandise of the enterprise in his 
own name but also habitually acts, in relation to that enterprise, as a permanent agent having an 
authority to conclude contracts, he would be deemed in respect of this particular activity to be a 
permanent establishment, since he is thus acting outside the ordinary course of his own trade or 
business (namely that of a commission agent), unless his activities are limited to those mentioned 
at the end of paragraph 5 company that acts on its own account as a distributor for a number of 
companies also acts as an agent for another enterprise, the activities that the company 
undertakes as a distributor will not be considered to be part of the activities that the company 
carries on in the ordinary course of its business as an agent for the purposes of the application 
of paragraph 6. Activities that are part of the ordinary course of a business that an enterprise 
carries on as an agent will, however, include intermediation activities which, in line with the 
common practice in a particular business sector, are performed sometimes as agent and 
sometimes on the enterprise’s own account, provided that these intermediation activities are, in 
substance, indistinguishable from each other. Where, for example, a broker-dealer in the 
financial sector performs a variety of market intermediation activities in the same way but, 
informed by the needs of the clients, does it sometimes as an agent for another enterprise and 
sometimes on its own account, the broker-dealer will be considered to be acting in the ordinary 
course of its business as an agent when it performs these various market intermediation 
activities. 


38.8 In deciding whether or not particular activities fall within or outside the ordinary course of 
business of an agent, one would examine the business activities customarily carried out within the 
agent’s trade as a broker, commission agent or other independent agent rather than the other 
business activities carried out by that agent. Whilst the comparison normally should be made with 
the activities customary to the agent’s trade, other complementary tests may in certain 
circumstances be used concurrently or alternatively, for example where the agent’s activities do 
not relate to a common trade. 


111. The last sentence of paragraph 6 provides that a person is not considered to be an 
independent agent where the person acts exclusively or almost exclusively for one or more 
enterprises to which it is closely related. That last sentence does not mean, however, that 
paragraph 6 will apply automatically where a person acts for one or more enterprises to which 
that person is not closely related. Paragraph 6 requires that the person must be carrying on a 
business as an independent agent and be acting in the ordinary course of that business. 
Independent status is less likely if the activities of the person are performed wholly or almost 
wholly on behalf of only one enterprise (or a group of enterprises that are closely related to each 
other) over the lifetime of that person’s business or over a long period of time. Where, however, 
a person is acting exclusively for one enterprise, to which it is not closely related, for a short 
period of time (e.g. at the beginning of that person’s business operations), it is possible that 
paragraph 6 could apply. As indicated in paragraph 109 above, all the facts and circumstances 
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would need to be taken into account to determine whether the person’s activities constitute the 
carrying on of a business as an independent agent.  


112. The last sentence of paragraph 6 applies only where the person acts “exclusively or almost 
exclusively” on behalf of closely related enterprises, as defined in paragraph 8. This means that 
where the person’s activities on behalf of enterprises to which it is not closely related do not 
represent a significant part of that person’s business, that person will not qualify as an 
independent agent. Where, for example, the sales that an agent concludes for enterprises to 
which it is not closely related represent less than 10 per cent of all the sales that it concludes as 
an agent acting for other enterprises, that agent should be viewed as acting “exclusively or 
almost exclusively” on behalf of closely related enterprises.  


113. The rule in the last sentence of paragraph 6 and the fact that the definition of “closely 
related” in paragraph 8 covers situations where one company controls or is controlled by 
another company do not restrict in any way the scope of paragraph 7 of Article 5. As explained 
in paragraph 117 below, it is possible that a subsidiary will act on behalf of its parent company 
in such a way that the parent will be deemed to have a permanent establishment under 
paragraph 5; if that is the case, a subsidiary acting exclusively or almost exclusively for its 
parent will be unable to benefit from the “independent agent” exception of paragraph 6. This, 
however, does not imply that the parent-subsidiary relationship eliminates the requirements of 
paragraph 5 and that such a relationship could be sufficient in itself to conclude that any of 
these requirements are met.  


114. According to the definition of the term “permanent establishment” an insurance company of 
one State may be taxed in the other State on its insurance business, if it has a fixed place of 
business within the meaning of paragraph 1 or if it carries on business through a person within the 
meaning of paragraph 5. Since agencies of foreign insurance companies sometimes do not meet 
either of the above requirements, it is conceivable that these companies do large-scale business in a 
State without being taxed in that State on their profits arising from such business. In order to 
obviate this possibility, various conventions concluded by OECD member countries before 2017  
include a provision which stipulates that insurance companies of a State are deemed to have a 
permanent establishment in the other State if they collect premiums in that other State through an 
agent established there — other than an agent who already constitutes a permanent establishment 
by virtue of paragraph 5 — or insure risks situated in that territory through such an agent. The 
decision as to whether or not a provision along these lines should be included in a convention will 
depend on the factual and legal situation prevailing in the Contracting States concerned. Also, the 
changes to paragraphs 5 and 6 made in 2017 have addressed some of the concerns that such a 
provision is intended to address. Frequently, therefore, such a provision will not be contemplated. 
In view of this fact, it did not seem advisable to insert a provision along these lines in the Model 
Convention. 


Paragraph 7 


115. It is generally accepted that the existence of a subsidiary company does not, of itself, 
constitute that subsidiary company a permanent establishment of its parent company. This follows 
from the principle that, for the purpose of taxation, such a subsidiary company constitutes an 
independent legal entity. Even the fact that the trade or business carried on by the subsidiary 
company is managed by the parent company does not constitute the subsidiary company a 
permanent establishment of the parent company. 
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116. A parent company may, however, be found, under the rules of paragraph 1 or 5 of the 
Article, to have a permanent establishment in a State where a subsidiary has a place of business. 
Thus, any space or premises belonging to the subsidiary that is at the disposal of the parent 
company (see paragraphs 10 to 17 above) and that constitutes a fixed place of business through 
which the parent carries on its own business will constitute a permanent establishment of the parent 
under paragraph 1, subject to paragraphs 3 and 4 of the Article (see for instance, the example in 
paragraph 15 above). Also, under paragraph 5, a parent will be deemed to have a permanent 
establishment in a State in respect of any activities that its subsidiary undertakes for it if the 
conditions of that paragraph are met (see paragraphs 82 to 99 above), unless paragraph 6 of the 
Article applies.  


117. The same principles apply to any company forming part of a multinational group so that 
such a company may be found to have a permanent establishment in a State where it has at its 
disposal (see paragraphs 10 to 19 above) and uses premises belonging to another company of the 
group, or if the former company is deemed to have a permanent establishment under paragraph 5 
of the Article (see paragraphs 82 to 99 above). The determination of the existence of a permanent 
establishment under the rules of paragraph 1 or 5 of the Article must, however, be done separately 
for each company of the group. Thus, the existence in one State of a permanent establishment of 
one company of the group will not have any relevance as to whether another company of the group 
has itself a permanent establishment in that State. 


118. Whilst premises belonging to a company that is a member of a multinational group can be 
put at the disposal of another company of the group and may, subject to the other conditions of 
Article 5, constitute a permanent establishment of that other company if the business of that other 
company is carried on through that place, it is important to distinguish that case from the frequent 
situation where a company that is a member of a multinational group provides services (e.g. 
management services) to another company of the group as part of its own business carried on in 
premises that are not those of that other company and using its own personnel. In that case, the 
place where those services are provided is not at the disposal of the latter company and it is not the 
business of that company that is carried on through that place. That place cannot, therefore, be 
considered to be a permanent establishment of the company to which the services are provided. 
Indeed, the fact that a company’s own activities at a given location may provide an economic 
benefit to the business of another company does not mean that the latter company carries on its 
business through that location: clearly, a company that merely purchases parts produced or services 
supplied by another company in a different country would not have a permanent establishment 
because of that, even though it may benefit from the manufacturing of these parts or the supplying 
of these services. 


Paragraph 8 


119. Paragraph 8 explains the meaning of the concept of a person or enterprise “closely 
related to an enterprise” for the purposes of the Article and, in particular, of paragraphs 4.1 and 
6. That concept is to be distinguished from the concept of “associated enterprises” which is used 
for the purposes of Article 9; although the two concepts overlap to a certain extent, they are not 
intended to be equivalent.  


120. The first part of paragraph 8 includes the general definition of a person or enterprise 
closely related to an enterprise. It provides that a person or enterprise is closely related to an 
enterprise if, based on all the relevant facts and circumstances, one has control of the other or 
both are under the control of the same persons or enterprises. This general rule would cover, for 
example, situations where a person or enterprise controls an enterprise by virtue of a special 
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arrangement that allows that person or enterprise to exercise rights that are similar to those that 
it would hold if it possessed directly or indirectly more than 50 per cent of the beneficial interests 
in the enterprise. As in most cases where the plural form is used, the reference to the “same 
persons or enterprises” at the end of the first sentence of paragraph 8 covers cases where there 
is only one such person or enterprise. 


121. The second part of paragraph 8 provides that the requirements of the definition of a 
person or enterprise closely related to an enterprise are automatically met in certain 
circumstances. Under that second part, a person or enterprise is considered to be closely related 
to an enterprise if either one possesses directly or indirectly more than 50 per cent of the 
beneficial interests in the other or if a third person possesses directly or indirectly more than 50 
per cent of the beneficial interests in both the person and the enterprise or in both enterprises. 
In the case of a company, this condition is met where a person holds directly or indirectly more 
than 50 per cent of the aggregate vote and value of the company’s shares or of the beneficial 
equity interest in the company.  


Electronic commerce 


122. There has been some discussion as to whether the mere use in electronic commerce 
operations of computer equipment in a country could constitute a permanent establishment. That 
question raises a number of issues in relation to the provisions of the Article. 


123. Whilst a location where automated equipment is operated by an enterprise may constitute a 
permanent establishment in the country where it is situated (see below), a distinction needs to be 
made between computer equipment, which may be set up at a location so as to constitute a 
permanent establishment under certain circumstances, and the data and software which is used by, 
or stored on, that equipment. For instance, an Internet web site, which is a combination of software 
and electronic data, does not in itself constitute tangible property. It therefore does not have a 
location that can constitute a “place of business” as there is no “facility such as premises or, in 
certain instances, machinery or equipment” (see paragraph 6 above) as far as the software and data 
constituting that web site is concerned. On the other hand, the server on which the web site is 
stored and through which it is accessible is a piece of equipment having a physical location and 
such location may thus constitute a “fixed place of business” of the enterprise that operates that 
server. 


124. The distinction between a web site and the server on which the web site is stored and used is 
important since the enterprise that operates the server may be different from the enterprise that 
carries on business through the web site. For example, it is common for the web site through which 
an enterprise carries on its business to be hosted on the server of an Internet Service Provider 
(ISP). Although the fees paid to the ISP under such arrangements may be based on the amount of 
disk space used to store the software and data required by the web site, these contracts typically do 
not result in the server and its location being at the disposal of the enterprise (see paragraphs 10 to 
19 above), even if the enterprise has been able to determine that its web site should be hosted on a 
particular server at a particular location. In such a case, the enterprise does not even have a 
physical presence at that location since the web site is not tangible. In these cases, the enterprise 
cannot be considered to have acquired a place of business by virtue of that hosting arrangement. 
However, if the enterprise carrying on business through a web site has the server at its own 
disposal, for example it owns (or leases) and operates the server on which the web site is stored 
and used, the place where that server is located could constitute a permanent establishment of the 
enterprise if the other requirements of the Article are met. 
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125. Computer equipment at a given location may only constitute a permanent establishment if it 
meets the requirement of being fixed. In the case of a server, what is relevant is not the possibility 
of the server being moved, but whether it is in fact moved. In order to constitute a fixed place of 
business, a server will need to be located at a certain place for a sufficient period of time so as to 
become fixed within the meaning of paragraph 1. 


126. Another issue is whether the business of an enterprise may be said to be wholly or partly 
carried on at a location where the enterprise has equipment such as a server at its disposal. The 
question of whether the business of an enterprise is wholly or partly carried on through such 
equipment needs to be examined on a case-by-case basis, having regard to whether it can be said 
that, because of such equipment, the enterprise has facilities at its disposal where business 
functions of the enterprise are performed. 


127. Where an enterprise operates computer equipment at a particular location, a permanent 
establishment may exist even though no personnel of that enterprise is required at that location for 
the operation of the equipment. The presence of personnel is not necessary to consider that an 
enterprise wholly or partly carries on its business at a location when no personnel are in fact 
required to carry on business activities at that location. This conclusion applies to electronic 
commerce to the same extent that it applies with respect to other activities in which equipment 
operates automatically, e.g. automatic pumping equipment used in the exploitation of natural 
resources. 


128. Another issue relates to the fact that no permanent establishment may be considered to exist 
where the electronic commerce operations carried on through computer equipment at a given 
location in a country are restricted to the preparatory or auxiliary activities covered by paragraph 4. 
The question of whether particular activities performed at such a location fall within paragraph 4 
needs to be examined on a case-by-case basis having regard to the various functions performed by 
the enterprise through that equipment. Examples of activities which would generally be regarded 
as preparatory or auxiliary include: 


− providing a communications link — much like a telephone line — between suppliers and 
customers; 


− advertising of goods or services; 


− relaying information through a mirror server for security and efficiency purposes; 


− gathering market data for the enterprise; 


− supplying information. 


129. Where, however, such functions form in themselves an essential and significant part of the 
business activity of the enterprise as a whole, or where other core functions of the enterprise are 
carried on through the computer equipment, these would go beyond the activities covered by 
paragraph 4 and if the equipment constituted a fixed place of business of the enterprise (as 
discussed in paragraphs 123 to 127 above), there would be a permanent establishment. 


130. What constitutes core functions for a particular enterprise clearly depends on the nature of 
the business carried on by that enterprise. For instance, some ISPs are in the business of operating 
their own servers for the purpose of hosting web sites or other applications for other enterprises. 
For these ISPs, the operation of their servers in order to provide services to customers is an 
essential part of their commercial activity and cannot be considered preparatory or auxiliary. A 
different example is that of an enterprise (sometimes referred to as an “e-tailer”) that carries on the 
business of selling products through the Internet. In that case, the enterprise is not in the business 
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of operating servers and the mere fact that it may do so at a given location is not enough to 
conclude that activities performed at that location are more than preparatory and auxiliary. What 
needs to be done in such a case is to examine the nature of the activities performed at that location 
in light of the business carried on by the enterprise. If these activities are merely preparatory or 
auxiliary to the business of selling products on the Internet (for example, the location is used to 
operate a server that hosts a web site which, as is often the case, is used exclusively for advertising, 
displaying a catalogue of products or providing information to potential customers), paragraph 4 
will apply and the location will not constitute a permanent establishment. If, however, the typical 
functions related to a sale are performed at that location (for example, the conclusion of the 
contract with the customer, the processing of the payment and the delivery of the products are 
performed automatically through the equipment located there), these activities cannot be 
considered to be merely preparatory or auxiliary. 


131.  A last issue is whether paragraph 5 may apply to deem an ISP to constitute a permanent 
establishment. As already noted, it is common for ISPs to provide the service of hosting the web 
sites of other enterprises on their own servers. The issue may then arise as to whether paragraph 5 
may apply to deem such ISPs to constitute permanent establishments of the enterprises that carry 
on electronic commerce through web sites operated through the servers owned and operated by 
these ISPs. Whilst this could be the case in very unusual circumstances, paragraph 5 will generally 
not be applicable because the ISPs will not constitute an agent of the enterprises to which the web 
sites belong, because they will not conclude contracts or play the principal role leading to the 
conclusion of contracts in the name of these enterprises, or for the transfer of property belonging 
to these enterprises or the provision of services by these enterprises, or because they will act in 
the ordinary course of  a business as independent agent, as evidenced by the fact that they host the 
web sites of many different enterprises. It is also clear that since the web site through which an 
enterprise carries on its business is not itself a “person” as defined in Article 3, paragraph 5 cannot 
apply to deem a permanent establishment to exist by virtue of the web site being an agent of the 
enterprise for purposes of that paragraph. 


The taxation of services 


132. The combined effect of this Article and Article 7 is that the profits from services performed 
in the territory of a Contracting State by an enterprise of the other Contracting State are not taxable 
in the first-mentioned State if they are not attributable to a permanent establishment situated 
therein (as long as they are not covered by other Articles of the Convention that would allow such 
taxation). This result, under which these profits are only taxable in the other State, is supported by 
various policy and administrative considerations. It is consistent with the principle of Article 7 that 
until an enterprise of one State sets up a permanent establishment in another State, it should not be 
regarded as participating in the economic life of that State to such an extent that it comes within 
the taxing jurisdiction of that other State. Also, the provision of services should, as a general rule 
subject to a few exceptions for some types of service (e.g. those covered by Articles 8 and 17), be 
treated the same way as other business activities and, therefore, the same permanent establishment 
threshold of taxation should apply to all business activities, including the provision of independent 
services. 


133. One of the administrative considerations referred to above is that the extension of the cases 
where source taxation of profits from services performed in the territory of a Contracting State by 
an enterprise of the other Contracting State would be allowed would increase the compliance and 
administrative burden of enterprises and tax administrations. This would be especially problematic 
with respect to services provided to non-business consumers, which would not need to be disclosed 
to the source country’s tax administration for purposes of claiming a business expense deduction. 
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Since the rules that have typically been designed for that purpose are based on the amount of time 
spent in a State, both tax administrations and enterprises would need to take account of the time 
spent in a country by personnel of service enterprises and these enterprises would face the risk of 
having a permanent establishment in unexpected circumstances in cases where they would be 
unable to determine in advance how long personnel would be present in a particular country (e.g. 
in situations where that presence would be extended because of unforeseen difficulties or at the 
request of a client). These cases create particular compliance difficulties as they require an 
enterprise to retroactively comply with a number of administrative requirements associated with a 
permanent establishment. These concerns relate to the need to maintain books and records, the 
taxation of the employees (e.g. the need to make source deductions in another country) as well as 
other non-income tax requirements. 


134. Also, the source taxation of profits from services performed in the territory of a Contracting 
State by an enterprise of the other Contracting State that does not have a fixed place of business in 
the first-mentioned State would create difficulties concerning the determination of the profits to be 
taxed and the collection of the relevant tax. In most cases, the enterprise would not have the 
accounting records and assets typically associated with a permanent establishment and there would 
be no dependent agent which could comply with information and collection requirements. 
Moreover, whilst it is a common feature of States’ domestic law to tax profits from services 
performed in their territory, it does not necessarily represent optimal tax treaty policy. 


135. Some States, however, are reluctant to adopt the principle of exclusive residence taxation of 
services that are not attributable to a permanent establishment situated in their territory but that are 
performed in that territory. These States propose changes to the Article in order to preserve source 
taxation rights, in certain circumstances, with respect to the profits from such services. States that 
believe that additional source taxation rights should be allocated under a treaty with respect to 
services performed in their territory rely on various arguments to support their position. 


136. These States may consider that profits from services performed in a given state should be 
taxable in that state on the basis of the generally-accepted policy principles for determining when 
business profits should be considered to have their source within a jurisdiction. They consider that, 
from the exclusive angle of the pure policy question of where business profits originate, the State 
where services are performed should have a right to tax even when these services are not 
attributable to a permanent establishment as defined in Article 5. They would note that the 
domestic law of many countries provides for the taxation of services performed in these countries 
even in the absence of a permanent establishment (even though services performed over very short 
periods of time may not always be taxed in practice). 


137. These States are concerned that some service businesses do not require a fixed place of 
business in their territory in order to carry on a substantial level of business activities therein and 
consider that these additional rights are therefore appropriate. 


138. Also, these States consider that even if the taxation of profits of enterprises carried on by 
non-residents that are not attributable to a permanent establishment raises certain compliance and 
administrative difficulties, these difficulties do not justify exempting from tax the profits from all 
services performed on their territory by such enterprises. Those who support that view may refer to 
mechanisms that are already in place in some States to ensure taxation of services performed in 
these States but not attributable to permanent establishments (such mechanisms are based on 
requirements for resident payers to report, and possibly withhold tax on, payments to non-residents 
for services performed in these States). 
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139. It should be noted, however, that all member States agree that a State should not have source 
taxation rights on income derived from the provision of services performed by a non-resident 
outside that State. Under tax conventions, the profits from the sale of goods that are merely 
imported by a resident of a country and that are neither produced nor distributed through a 
permanent establishment in that country are not taxable therein and the same principle should 
apply in the case of services. The mere fact that the payer of the consideration for services is a 
resident of a State, or that such consideration is borne by a permanent establishment situated in that 
State or that the result of the services is used within the State does not constitute a sufficient nexus 
to warrant allocation of income taxing rights to that State. 


140. Another fundamental issue on which there is general agreement relates to the determination 
of the amount on which tax should be levied. In the case of non-employment services (and subject 
to possible exceptions such as Article 17) only the profits derived from the services should be 
taxed. Thus, provisions that are sometimes included in bilateral conventions and that allow a State 
to tax the gross amount of the fees paid for certain services if the payer of the fees is a resident of 
that State do not seem to provide an appropriate way of taxing services. First, because these 
provisions are not restricted to services performed in the State of source, they have the effect of 
allowing a State to tax business activities that do not take place in that State. Second, these rules 
allow taxation of the gross payments for services as opposed to the profits therefrom. 


141. Also, member States agree that it is appropriate, for compliance and other reasons, not to 
allow a State to tax the profits from services performed in their territory in certain circumstances 
(e.g. when such services are provided during a very short period of time). 


142. The Committee therefore considered that it was important to circumscribe the circumstances 
in which States that did not agree with the conclusion in paragraph 132 above could, if they wished 
to, provide that profits from services performed in the territory of a Contracting State by an 
enterprise of the other Contracting State would be taxable by that State even if there was no 
permanent establishment, as defined in Article 5, to which the profits were attributable. 


143. Clearly, such taxation should not extend to services performed outside the territory of a State 
and should apply only to the profits from these services rather than to the payments for them. Also, 
there should be a minimum level of presence in a State before such taxation is allowed. 


144. The following is an example of a provision that would conform to these requirements; States 
are free to agree bilaterally to include such a provision in their tax treaties: 


Notwithstanding the provisions of paragraphs 1, 2 and 3, where an enterprise of a Contracting 
State performs services in the other Contracting State 


a) through an individual who is present in that other State for a period or periods 
exceeding in the aggregate 183 days in any twelve month period, and more than 50 per 
cent of the gross revenues attributable to active business activities of the enterprise 
during this period or periods are derived from the services performed in that other State 
through that individual, or 


b) for a period or periods exceeding in the aggregate 183 days in any twelve month period, 
and these services are performed for the same project or for connected projects through 
one or more individuals who are present and performing such services in that other 
State 


the activities carried on in that other State in performing these services shall be deemed to be 
carried on through a permanent establishment of the enterprise situated in that other State, 
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unless these services are limited to those mentioned in paragraph 4 which, if performed 
through a fixed place of business (other than a fixed place of business to which 
paragraph 4.1 would apply), would not make this fixed place of business a permanent 
establishment under the provisions of that paragraph. For the purposes of this paragraph, 
services performed by an individual on behalf of one enterprise shall not be considered to be 
performed by another enterprise through that individual unless that other enterprise 
supervises, directs or controls the manner in which these services are performed by the 
individual. 


145. That alternative provision constitutes an extension of the permanent establishment definition 
that allows taxation of income from services provided by enterprises carried on by non-residents 
but does so in conformity with the principles described in paragraph 143. The following 
paragraphs discuss various aspects of the alternative provision; clearly these paragraphs are not 
relevant in the case of treaties that do not include such a provision and do not, therefore, allow a 
permanent establishment to be found merely because the conditions described in this provision 
have been met. 


146. The provision has the effect of deeming a permanent establishment to exist where one would 
not otherwise exist under the definition provided in paragraph 1 and the examples of paragraph 2. 
It therefore applies notwithstanding these paragraphs. As is the case of paragraph 5 of the Article, 
the provision provides a supplementary basis under which an enterprise may be found to have a 
permanent establishment in a State; it could apply, for example, where a consultant provides 
services over a long period in a country but at different locations that do not meet the conditions of 
paragraph 1 to constitute one or more permanent establishments. If it can be shown that the 
enterprise has a permanent establishment within the meaning of paragraphs 1 and 2 (subject to the 
provisions of paragraph 4), it is not necessary to apply the provision in order to find a permanent 
establishment. Since the provision simply creates a permanent establishment when none would 
otherwise exist, it does not provide an alternative definition of the concept of permanent 
establishment and obviously cannot limit the scope of the definition in paragraph 1 and of the 
examples in paragraph 2. 


147. The provision also applies notwithstanding paragraph 3. Thus, an enterprise may be deemed 
to have a permanent establishment because it performs services in a country for the periods of time 
provided for in the suggested paragraph even if the various locations where these services are 
performed do not constitute permanent establishments pursuant to paragraph 3. The following 
example illustrates that result. A self-employed individual resident of one Contracting State 
provides services and is present in the other Contracting State for more than 183 days during a 
twelve month period but his services are performed for equal periods of time at a location that is 
not a construction site (and are not in relation to a construction or installation project) as well as on 
two unrelated building sites which each lasts less than the period of time provided for in 
paragraph 3. Whilst paragraph 3 would deem the two sites not to constitute permanent 
establishments, the proposed paragraph, which applies notwithstanding paragraph 3, would deem 
the enterprise carried on by that person to have a permanent establishment (since the individual is 
self-employed, it must be assumed that the 50 per cent of gross revenues test will be met with 
respect to his enterprise). 


148. Another example is that of a large construction enterprise that carries on a single 
construction project in a country. If the project is carried on at a single site, the provision should 
not have a significant impact as long as the period required for the site to constitute a permanent 
establishment is not substantially different from the period required for the provision to apply. 
States that wish to use the alternative provision may therefore wish to consider referring to the 







 


 109 


same periods of time in that provision and in paragraph 3 of Article 5; if a shorter period is used in 
the alternative provision, this will reduce, in practice, the scope of application of paragraph 3. 


149. The situation, however, may be different if the project, or connected projects, are carried out 
in different parts of a country. If the individual sites where a single project is carried on do not last 
sufficiently long for each of them to constitute a permanent establishment (see, however, 
paragraph 57 above), a permanent establishment will still be deemed to exist if the conditions of 
the alternative provision are met. That result is consistent with the purpose of the provision, which 
is to subject to source taxation foreign enterprises that are present in a country for a sufficiently 
long period of time notwithstanding the fact that their presence at any particular location in that 
country is not sufficiently long to make that location a fixed place of business of the enterprise. 
Some States, however, may consider that paragraph 3 should prevail over the alternative provision 
and may wish to amend the provision accordingly. 


150. The suggested paragraph only applies to services. Other types of activities that do not 
constitute services are therefore excluded from its scope. Thus, for instance, the paragraph would 
not apply to a foreign enterprise that carries on fishing activities in the territorial waters of a State 
and derives revenues from selling its catches (in some treaties, however, activities such as fishing 
and oil extraction may be covered by specific provisions). 


151. The provision applies to services performed by an enterprise. Thus, services must be 
provided by the enterprise to third parties. Clearly, the provision could not have the effect of 
deeming an enterprise to have a permanent establishment merely because services are provided to 
that enterprise. For example, services might be provided by an individual to his employer without 
that employer performing any services (e.g. an employee who provides manufacturing services to 
an enterprise that sells manufactured products). Another example would be where the employees 
of one enterprise provide services in one country to an associated enterprise under detailed 
instructions and close supervision of the latter enterprise; in that case, assuming the services in 
question are not for the benefit of any third party, the latter enterprise does not itself perform any 
services to which the provision could apply. 


152. Also, the provision only applies to services that are performed in a State by a foreign 
enterprise. Whether or not the relevant services are furnished to a resident of the State does not 
matter; what matters is that the services are performed in the State through an individual present in 
that State.  


153. The alternative provision does not specify that the services must be provided “through 
employees or other personnel engaged by the enterprise”, a phrase that is sometimes found in 
bilateral treaties. It simply provides that the services must be performed by an enterprise. As 
explained in paragraph 39 above, the business of an enterprise (which, in the context of the 
paragraph, would include the services performed in a Contracting State) “is carried on by the 
entrepreneur or persons who are in paid-employment relationship with the enterprise (personnel). 
This personnel includes employees and other persons receiving instructions from the enterprise 
(e.g. dependent agents).” For the purposes of the alternative provision, the individuals through 
which an enterprise provides services will therefore be the individuals referred to in paragraph 39, 
subject to the exception included in the last sentence of that provision (see paragraph 164 below). 


154. The alternative provision will apply in two different sets of circumstances. Subparagraph a) 
looks at the duration of the presence of the individual through whom an enterprise derives most of 
its revenues in a way that is similar to that of subparagraph a) of paragraph 2 of Article 15; 
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subparagraph b) looks at the duration of the activities of the individuals through whom the services 
are performed. 


155. Subparagraph a) deals primarily with the situation of an enterprise carried on by a single 
individual. It also covers, however, the case of an enterprise which, during the relevant period or 
periods, derives most of its revenues from services provided by one individual. Such extension is 
necessary to avoid a different treatment between, for example, a case where services are provided 
by an individual and a case where similar services are provided by a company all the shares of 
which are owned by the only employee of that company. 


156. The subparagraph may apply in different situations where an enterprise performs services 
through an individual, such as when the services are performed by a sole proprietorship, by the 
partner of a partnership, by the employee of a company etc. The main conditions are that 


− the individual through whom the services are performed be present in a State for a period 
or periods exceeding in the aggregate 183 days in any twelve month period, and 


− more than 50 per cent of the gross revenues attributable to active business activities of the 
enterprise during the period or periods of presence be derived from the services performed 
in that State through that individual. 


157. The first condition refers to the days of presence of an individual. Since the formulation is 
identical to that of subparagraph a) of paragraph 2 of Article 15, the principles applicable to the 
computation of the days of presence for purposes of that last subparagraph are also applicable to 
the computation of the days of presence for the purpose of the suggested paragraph. 


158. For the purposes of the second condition, according to which more than 50 per cent of the 
gross revenues attributable to active business activities of the enterprise during the relevant period 
or periods must be derived from the services performed in that State through that individual, the 
gross revenues attributable to active business activities of the enterprise would represent what the 
enterprise has charged or should charge for its active business activities, regardless of when the 
actual billing will occur or of domestic law rules concerning when such revenues should be taken 
into account for tax purposes. Such active business activities are not restricted to activities related 
to the provision of services. Gross revenues attributable to “active business activities” would 
clearly exclude income from passive investment activities, including, for example, receiving 
interest and dividends from investing surplus funds. States may, however, prefer to use a different 
test, such as “50 per cent of the business profits of the enterprise during this period or periods is 
derived from the services” or “the services represent the most important part of the business 
activities of the enterprise”, in order to identify an enterprise that derives most of its revenues from 
services performed by an individual on their territory. 


159. The following examples illustrate the application of subparagraph a) (assuming that the 
alternative provision has been included in a treaty between States R and S): 


− Example 1: W, a resident of State R, is a consultant who carries on her business activities 
in her own name (i.e. that enterprise is a sole proprietorship). Between 2 February 00 and 1 
February 01, she is present in State S for a period or periods of 190 days and during that 
period all the revenues from her business activities are derived from services that she 
performs in State S. Since subparagraph a) applies in that situation, these services shall be 
deemed to be performed through a permanent establishment in State S. 


− Example 2: X, a resident of State R, is one of the two shareholders and employees of XCO, 
a company resident of State R that provides engineering services. Between 20 December 
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00 and 19 December 01, X is present in State S for a period or periods of 190 days and 
during that period, 70 per cent of all the gross revenues of XCO attributable to active 
business activities are derived from the services that X performs in State S. Since 
subparagraph a) applies in that situation, these services shall be deemed to be performed 
through a permanent establishment of XCO in State S. 


− Example 3: X and Y, who are residents of State R, are the two partners of X&Y, a 
partnership established in State R which provides legal services. For tax purposes, State R 
treats partnerships as transparent entities. Between 15 July 00 and 14 July 01, Y is present 
in State S for a period or periods of 240 days and during that period, 55 per cent of all the 
fees of X&Y attributable to X&Y’s active business activities are derived from the services 
that Y performs in State S. Subparagraph a) applies in that situation and, for the purposes 
of the taxation of X and Y, the services performed by Y are deemed to be performed 
through a permanent establishment in State S. 


− Example 4: Z, a resident of State R, is one of 10 employees of ACO, a company resident of 
State R that provides accounting services. Between 10 April 00 and 9 April 01, Z is present 
in State S for a period or periods of 190 days and during that period, 12 per cent of all the 
gross revenues of ACO attributable to its active business activities are derived from the 
services that Z performs in State S. Subparagraph a) does not apply in that situation and, 
unless subparagraph b) applies to ACO, the alternative provision will not deem ACO to 
have a permanent establishment in State S. 


160. Subparagraph b) addresses the situation of an enterprise that performs services in a 
Contracting State in relation to a particular project (or for connected projects) and which performs 
these through one or more individuals over a substantial period. The period or periods referred to 
in the subparagraph apply in relation to the enterprise and not to the individuals. It is therefore not 
necessary that it be the same individual or individuals who perform the services and are present 
throughout these periods. As long as, on a given day, the enterprise is performing its services 
through at least one individual who is doing so and is present in the State, that day would be 
included in the period or periods referred to in the subparagraph. Clearly, however, that day will 
count as a single day regardless of how many individuals are performing such services for the 
enterprise during that day. 


161. The reference to an “enterprise … performing these services for the same project” should be 
interpreted from the perspective of the enterprise that provides the services. Thus, an enterprise 
may have two different projects to provide services to a single customer (e.g. to provide tax advice 
and to provide training in an area unrelated to tax) and whilst these may be related to a single 
project of the customer, one should not consider that the services are performed for the same 
project. 


162. The reference to “connected projects” is intended to cover cases where the services are 
provided in the context of separate projects carried on by an enterprise but these projects have a 
commercial coherence (see paragraphs 24 and 25 above). The determination of whether projects 
are connected will depend on the facts and circumstances of each case but factors that would 
generally be relevant for that purpose include: 


− whether the projects are covered by a single master contract; 


− where the projects are covered by different contracts, whether these different contracts 
were concluded with the same person or with related persons and whether the conclusion 
of the additional contracts would reasonably have been expected when concluding the first 
contract; 
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− whether the nature of the work involved under the different projects is the same; 


− whether the same individuals are performing the services under the different projects. 


163. Subparagraph b) requires that during the relevant periods, the enterprise is performing 
services through individuals who are performing such services in that other State. For that purpose, 
a period during which individuals are performing services means a period during which the 
services are actually provided, which would normally correspond to the working days of these 
individuals. An enterprise that agrees to keep personnel available in case a client needs the services 
of such personnel and charges the client standby charges for making such personnel available is 
performing services through the relevant individuals even though they are idle during the working 
days when they remain available. 


164. As indicated in paragraph 153 above, for the purposes of the alternative provision, the 
individuals through whom an enterprise provides services will be the individuals referred to in 
paragraph 39 above. If, however, an individual is providing the services on behalf of one 
enterprise, the exception included in the last sentence of the provision clarifies that the services 
performed by that individual will only be taken into account for another enterprise if the work of 
that individual is exercised under the supervision, direction or control of the last-mentioned 
enterprise. Thus, for example, where a company that has agreed by contract to provide services to 
third parties provides these services through the employees of a separate enterprise (e.g. an 
enterprise providing outsourced services), the services performed through these employees will not 
be taken into account for purposes of the application of subparagraph b) to the company that 
entered into the contract to provide services to third parties. This rule applies regardless of whether 
the separate enterprise is associated to, or independent from, the company that entered into the 
contract. 


165. The following examples illustrate the application of subparagraph b) (assuming that the 
alternative provision has been included in a treaty between States R and S): 


− Example 1: X, a company resident of State R, has agreed with company Y to carry on 
geological surveys in various locations in State S where company Y owns exploration 
rights. Between 15 May 00 and 14 May 01, these surveys are carried on over 185 working 
days by employees of X as well as by self-employed individuals to whom X has sub-
contracted part of the work but who work under the direction, supervision or control of X. 
Since subparagraph b) applies in that situation, these services shall be deemed to be 
performed through a permanent establishment of X in State S.  


− Example 2: Y, a resident of State T, is one of the two shareholders and employees of 
WYCO, a company resident of State R that provides training services. Between 10 June 00 
and 9 June 01, Y performs services in State S under a contract that WYCO has concluded 
with a company which is a resident of State S to train the employees of that company. 
These services are performed in State S over 185 working days. During the period of Y’s 
presence in State S, the revenues from these services account for 40 per cent of the gross 
revenues of WYCO from its active business activities. Whilst subparagraph a) does not 
apply in that situation, subparagraph b) applies and these services shall be deemed to be 
performed through a permanent establishment of WYCO in State S. 


− Example 3: ZCO, a resident of State R, has outsourced to company OCO, which is a 
resident of State S, the technical support that it provides by telephone to its clients. OCO 
operates a call centre for a number of companies similar to ZCO. During the period of 1 
January 00 to 31 December 00, the employees of OCO provide technical support to various 
clients of ZCO. Since the employees of OCO are not under the supervision, direction or 
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control of ZCO, it cannot be considered, for the purposes of subparagraph b), that ZCO is 
performing services in State S through these employees. Additionally, whilst the services 
provided by OCO’s employees to the various clients of ZCO are similar, these are 
provided under different contracts concluded by ZCO with unrelated clients: these services 
cannot, therefore, be considered to be rendered for the same or connected projects. 


166. The 183-day thresholds provided for in the alternative provision may give rise to the same 
type of abuse as is described in paragraph 52 above. As indicated in that paragraph, apart from the 
fact that such abuses may, depending on the circumstances, fall under the application of 
legislative or judicial anti-avoidance rules, these abuses could also be addressed through the 
application of the anti-abuse rule of paragraph 9 of Article 29. Some States, however, may prefer 
to deal with them by including a specific provision in the Article. Such a provision could be 
drafted along the following lines: 


For the purposes of paragraph [x], where an enterprise of a Contracting State that is 
performing services in the other Contracting State is, during a period of time, closely related 
to another enterprise that performs substantially similar services in that other State for the 
same project or for connected projects through one or more individuals who, during that 
period, are present and performing such services in that State, the first-mentioned enterprise 
shall be deemed, during that period of time, to be performing services in the other State for 
that same project or for connected projects through these individuals. 


167. According to the provision, the activities carried on in the other State by the individuals 
referred to in subparagraph a) or b) through which the services are performed by the enterprise 
during the period or periods referred to in these subparagraphs are deemed to be carried on through 
a permanent establishment that the enterprise has in that other State. The enterprise is therefore 
deemed to have a permanent establishment in that other State for the purposes of all the provisions 
of the Convention (including, for example, paragraph 5 of Article 11 and paragraph 2 of 
Article 15) and the profits derived from the activities carried on in the other State in providing 
these services are attributable to that permanent establishment and are therefore taxable in that 
State pursuant to Article 7. 


168. By deeming the activities carried on in performing the relevant services to be carried on 
through a permanent establishment that the enterprise has in a Contracting State, the provision 
allows the application of Article 7 and therefore, the taxation, by that State, of the profits 
attributable to these activities. As a general rule, it is important to ensure that only the profits 
derived from the activities carried on in performing the services are taxed; whilst there may be 
certain exceptions, it would be detrimental to the cross-border trade in services if payments 
received for these services were taxed regardless of the direct or indirect expenses incurred for the 
purpose of performing these services. 


169. This alternative provision will not apply if the services performed are limited to those 
mentioned in paragraph 4 of Article 5 which, if performed through a fixed place of business, would 
not make this fixed place of business a permanent establishment under the provisions of that 
paragraph. Since the provision refers to the performance of services by the enterprise and this 
would not cover services provided to the enterprise itself, most of the provisions of paragraph 4 
would not appear to be relevant. It may be, however, that the services that are performed are 
exclusively of a preparatory or auxiliary character (e.g. the supply of information to prospective 
customers when this is merely preparatory to the conduct of the ordinary business activities of the 
enterprise; see paragraph 71 above) and in that case, it is logical not to consider that the 
performance of these services will constitute a permanent establishment. 
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Article 7 


34. Add the following paragraph 59.1 to the Commentary on Article 7: 


59.1 Under the domestic laws of some countries, a taxpayer may be permitted under 
appropriate circumstances to amend a previously-filed tax return to adjust the profits 
attributable to a permanent establishment in order to reflect an attribution of profits that is, in 
the taxpayer’s opinion, in accordance with the separate entity and arm’s length principles 
underlying Article 7. Where they are made in good faith, such adjustments may facilitate the 
proper attribution of profits to a permanent establishment in conformity with paragraph 2. 
However, double taxation may occur, for example, if such a taxpayer-initiated adjustment 
increases the profits attributed to a permanent establishment located in one Contracting State 
but there is no appropriate corresponding adjustment in the other Contracting State. The 
elimination of such double taxation is within the scope of paragraph 3. Indeed, to the extent that 
taxes have been levied on the increased profits in the first-mentioned State, that State may be 
considered to have adjusted the profits attributable to the permanent establishment and to have 
taxed profits that have been charged to tax in the other State. In these circumstances, Article 25 
enables the competent authorities of the Contracting States to consult together to eliminate the 
double taxation; the competent authorities may accordingly, if necessary, use the mutual 
agreement procedure to determine whether the initial adjustment met the conditions of 
paragraph 2 and, if that is the case, to determine the amount of the appropriate adjustment to 
the amount of the tax charged on the profits attributable to the permanent establishment so as to 
relieve the double taxation.  


35.  Replace paragraph 62 of the Commentary on Article 7 by the following: 


62. Like paragraph 2 of Article 9, paragraph 3 leaves open the question whether there should be 
a period of time after the expiration of which a State would not be obliged to make an appropriate 
adjustment to the profits attributable to a permanent establishment following an upward revision of 
these profits in the other State. Some States consider that the commitment should be open-ended 
— in other words, that however many years the State making the initial adjustment has gone back, 
the enterprise should in equity be assured of an appropriate adjustment in the other State. Other 
States consider that an open-ended commitment of this sort is unreasonable as a matter of practical 
administration. This problem has not been dealt with in the text of either paragraph 2 of Article 9 
or paragraph 3 but Contracting States are left free in bilateral conventions to include, if they wish, 
provisions dealing with the length of time during which a State should be obliged to make an 
appropriate adjustment (see on this point paragraphs 39, 40 and 41 of the Commentary on 
Article 25). Contracting States may also wish to address this issue through a provision limiting 
the length of time during which an adjustment may be made pursuant to paragraph 2 of 
Article 7; such a solution avoids the double taxation that may otherwise result where there is no 
adjustment in the other State pursuant to paragraph 3 of the Article following the first State’s 
adjustment pursuant to paragraph 2. Contracting States that wish to achieve that result may 
agree bilaterally to add the following paragraph after paragraph 4: 


5. A Contracting State shall make no adjustment to the profits that are attributable to a 
permanent establishment of an enterprise of one of the Contracting States after [bilaterally 
agreed period] from the end of the taxable year in which the profits would have been 
attributable to the permanent establishment. The provisions of this paragraph shall not 
apply in the case of fraud, gross negligence or wilful default. 
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Article 8 


36. Replace paragraphs 1, 2, 3 and 15 to 23 of the Commentary on Article 8, and the headings above 
these paragraphs, by the following: 


COMMENTARY ON ARTICLE 8 CONCERNING THE TAXATION OF PROFITS FROM 
INTERNATIONAL SHIPPING, INLAND WATERWAYS TRANSPORT AND AIR 


TRANSPORT 
 
Paragraph 1 
 
1. The object of paragraph 1 concerning profits from the operation of ships or aircraft in 
international traffic is to secure that such profits will be taxed in one State alone. The provision is 
based on the principle that the taxing right shall be left to the Contracting State in which the place of 
effective management of of the enterprise is situated. The term “international traffic” is defined in 
subparagraph e) of paragraph 1 of Article 3. 


2. In certain circumstances the Contracting State in which the place of effective management is 
situated may not be the State of which an enterprise operating ships or aircraft is a resident, and Until 
2017, paragraph 1 provided that the taxing right would be left to the Contracting State in which 
the place of effective management of the enterprise was situated. A review of the treaty practices of 
OECD and non-OECD countries revealed, however, that the majority of these States preferred to 
assign the taxing right to the State of the enterprise and the Article was changed accordingly. 
Some States, however, therefore prefer to continue to use the previous formulation and to confer 
the exclusive taxing right on the State of in which the place of effective management of the 
enterprise is situated. Such States are free to substitute a rule on the following lines: 


Profits of an enterprise of a Contracting State from the operation of ships or aircraft in 
international traffic shall be taxable only in that the Contracting State in which the place of 
effective management of the enterprise is situated. 


3. States wishing to use the alternative formulation in paragraph 2 above may also want to 
deal with the particular case where the place of effective management of the enterprise is aboard 
a ship, which could be done by adding the following provision: 


If the place of effective management of a shipping enterprise is aboard a ship, then it shall be 
deemed to be situated in the Contracting State in which the home harbour of the ship is 
situated, or, if there is no such home harbour, in the Contracting State of which the operator 
of the ship is a resident. 


Some other States, on the other hand, prefer to use a combination of the residence criterion and the 
place of effective management criterion by giving the primary right to tax to the State in which the 
place of effective management is situated while the State of residence eliminates double taxation in 
accordance with Article 23, so long as the former State is able to tax the total profits of the enterprise, 
and by giving the primary right to tax to the State of residence when the State of effective 
management is not able to tax total profits. States wishing to follow that principle are free to 
substitute a rule on the following lines: 


Profits of an enterprise of a Contracting State from the operation of ships or aircraft, other than 
those from transport by ships or aircraft operated solely between places in the other Contracting 
State, shall be taxable only in the first-mentioned State. However, where the place of effective 
management of the enterprise is situated in the other State and that other State imposes tax on 
the whole of the profits of the enterprise from the operation of ships or aircraft, the profits from 
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the operation of ships or aircraft, other than those from transport by ships or aircraft operated 
solely between places in the first-mentioned State, may be taxed in that other State. 


 


Operation of boats engaged in inland waterways transport 


15.  The rules with respect to the taxing right of the State of residence as set forth in paragraphs 2 
and 3 above apply also to this paragraph of the Article. States wishing to apply the same treatment 
to transport on rivers, canals and lakes as to shipping and air transport in international traffic 
can do so by including the following provision in their bilateral treaties: 


Profits of an enterprise of a Contracting State from the operation of boats engaged in 
inland waterways transport shall be taxable only in that State. 


16.  The object of this paragraph is to apply the same treatment to transport on rivers, canals and 
lakes as to shipping and air transport in international traffic. The provision applies not only to 
inland waterways transport between two or more countries, but also to inland waterways transport 
carried on by an enterprise of one country between two points in another country.The above 
provision would apply not only to inland waterways transport between two or more countries (in 
which case it would overlap with paragraph 1), but also to inland waterways transport carried 
on by an enterprise of one State between two points in another State. The alternative 
formulation set forth in paragraph 2 above according to which the taxing right would be granted 
to the State in which the place of effective management of the enterprise is situated also applies 
to the above provision. If this alternative provision is used, it would be appropriate to add a 
reference to “boats engaged in inland waterways transport” in paragraph 3 of Articles 13 and 22 
in order to ensure that such boats are treated in the same way as ships and aircraft operated in 
international traffic (see also paragraph 9.3 of the Commentary on Article 15). Also, the 
principles and examples included in paragraphs 4 and 14 above would be applicable, with the 
necessary adaptations, for purposes of determining which profits may be considered to be 
derived from the operation of boats engaged in inland waterways transport. Specific tax 
problems which may arise in connection with inland waterways transport, in particular between 
adjacent countries, could also be settled specially by bilateral agreement. 


16.1 Paragraphs 4 to 14 above provide guidance with respect to the profits that may be 
considered to be derived from the operation of ships or aircraft in international traffic. The 
principles and examples included in these paragraphs are applicable, with the necessary 
adaptations, for purposes of determining which profits may be considered to be derived from the 
operation of boats engaged in inland waterways transport. 


17. The provision does not prevent specific tax problems which may arise in connection with 
inland waterways transport, in particular between adjacent countries, from being settled specially 
by bilateral agreement. 


17. Whilst the above alternative provision uses the word “boat” with respect to inland 
waterways transport, this reflects a traditional distinction that should not be interpreted to 
restrict in any way the meaning of the word “ship” used throughout the Convention, which is 
intended to be given a wide meaning that covers any vessel used for water navigation.   


187.1 It may also be agreed bilaterally that profits from the operation of vessels engaged in fishing, 
dredging or hauling activities on the high seas be treated as income falling under this Article. 
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Enterprises not exclusively engaged in shipping or air transport 


198. It follows from the wording of paragraphs 1 and 2 that enterprises not exclusively engaged 
in shipping, inland waterways transport or air transport nevertheless come within the provisions of 
that paragraphs as regards profits arising to them from the operation of ships, boats or aircraft 
belonging to them. 


2019. If such an enterprise has in a foreign country permanent establishments exclusively 
concerned with the operation of its ships or aircraft, there is no reason to treat such establishments 
differently from the permanent establishments of enterprises engaged exclusively in shipping, 
inland waterways transport or air transport. 


210. Nor does any difficulty arise in applying the provisions of paragraphs 1 and 2 if the 
enterprise has in another State a permanent establishment which is not exclusively engaged in 
shipping, inland waterways transport or air transport. If its goods are carried in its own ships to a 
permanent establishment belonging to it in a foreign country, it is right to say that none of the 
profit obtained by the enterprise through acting as its own carrier can properly be taxed in the State 
where the permanent establishment is situated. The same must be true even if the permanent 
establishment maintains installations for operating the ships or aircraft (e.g. consignment wharves) 
or incurs other costs in connection with the carriage of the enterprise’s goods (e.g. staff costs). In 
this case, even though certain functions related to the operation of ships and aircraft in 
international traffic may be performed by the permanent establishment, the profits attributable to 
these functions are taxable exclusively in the State where the place of effective management of to 
which the enterprise belongsis situated. Any expenses, or part thereof, incurred in performing such 
functions must be deducted in computing that part of the profit that is not taxable in the State 
where the permanent establishment is located and will not, therefore, reduce the part of the profits 
attributable to the permanent establishment which may be taxed in that State pursuant to Article 7. 


221. Where ships or aircraft are operated in international traffic, the application of the 
alternative formulation in paragraph 2 above Article to the profits arising from such operation 
will not be affected by the fact that the ships or aircraft are operated by a permanent establishment 
which is not the place of effective management of the whole enterprise; thus, even if such profits 
could be attributed to the permanent establishment under Article 7, they will only be taxable in the 
State in which the place of effective management of the enterprise is situated (a result that is 
confirmed by paragraph 4 of Article 7). 


22. This paragraph deals with the particular case where the place of effective management of the 
enterprise is aboard a ship or a boat. In this case tax will only be charged by the State where the 
home harbour of the ship or boat is situated. It is provided that if the home harbour cannot be 
determined, tax will be charged only in the Contracting State of which the operator of the ship or 
boat is a resident. 


Paragraph 24 


23. Various forms of international co-operation exist in shipping or air transport. In this field 
international co-operation is secured through pooling agreements or other conventions of a similar 
kind which lay down certain rules for apportioning the receipts (or profits) from the joint business. 


Article 9 


37. Add the following new paragraph 6.1 to the Commentary on Article 9: 
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6.1 Under the domestic laws of some countries, a taxpayer may be permitted under 
appropriate circumstances to amend a previously-filed tax return to adjust the price for a 
transaction between associated enterprises in order to report a price that is, in the taxpayer’s 
opinion, an arm’s length price. Where they are made in good faith, such adjustments may 
facilitate the reporting of taxable income by taxpayers in accordance with the arm’s length 
principle. However, economic double taxation may occur, for example, if such a taxpayer-
initiated adjustment increases the profits of an enterprise of one Contracting State but there is 
no appropriate corresponding adjustment to the profits of the associated enterprise in the other 
Contracting State. The elimination of such double taxation is within the scope of paragraph 2. 
Indeed, to the extent that taxes have been levied on the increased profits in the first-mentioned 
State, that State may be considered to have included in the profits of an enterprise of that State, 
and to have taxed, profits on which an enterprise of the other State has been charged to tax. In 
these circumstances, Article 25 enables the competent authorities of the Contracting States to 
consult together to eliminate the double taxation; the competent authorities may accordingly, if 
necessary, use the mutual agreement procedure to determine whether the initial adjustment met 
the conditions of paragraph 1 and, if that is the case, to determine the amount of the appropriate 
adjustment to the amount of the tax charged in the other State on those profits so as to relieve 
the double taxation. 


38. Replace paragraph 10 of the Commentary on Article 9 by the following: 


10. The paragraph also leaves open the question whether there should be a period of time after 
the expiration of which State B would not be obliged to make an appropriate adjustment to the 
profits of enterprise Y following an upward revision of the profits of enterprise X in State A. Some 
States consider that State B’s commitment should be open-ended — in other words, that however 
many years State A goes back to revise assessments, enterprise Y should in equity be assured of an 
appropriate adjustment in State B. Other States consider that an open-ended commitment of this 
sort is unreasonable as a matter of practical administration. In the circumstances, therefore, this 
problem has not been dealt with in the text of the Article; but Contracting States are left free in 
bilateral conventions to include, if they wish, provisions dealing with the length of time during 
which State B is to be under obligation to make an appropriate adjustment (see on this point 
paragraphs 39, 40 and 41 of the Commentary on Article 25). Contracting States may also wish to 
address this issue through a provision limiting the length of time during which a primary 
adjustment may be made pursuant to paragraph 1; such a solution avoids the economic double 
taxation that may otherwise result where there is no corresponding adjustment following the 
primary adjustment. Contracting States that wish to achieve that result may agree bilaterally to 
add the following paragraph after paragraph 2: 


3. A Contracting State shall not include in the profits of an enterprise, and tax accordingly, 
profits that would have accrued to the enterprise but by reason of the conditions referred to 
in paragraph 1 have not so accrued, after [bilaterally agreed period] from the end of the 
taxable year in which the profits would have accrued to the enterprise. The provisions of 
this paragraph shall not apply in the case of fraud, gross negligence or wilful default. 


Article 10 


39. Replace paragraph 8 of the Commentary on Article 10 by the following: 


8. The Article deals only with dividends paid by a company which is a resident of a 
Contracting State to a resident of the other Contracting State. It and does not, therefore, apply to 
dividends paid by a company which is a resident of a third State. or to dDividends paid by a 
company which is a resident of a Contracting State which are attributable to a permanent 
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establishment which an enterprise of that State has in the other Contracting State may be taxed by 
the first-mentioned State under paragraph 2 but may also be taxed by the other State under 
paragraph 1 of Article 7 (see paragraphs 9 and 9.1 of the Commentary on Articles 23 A and 23 
B concerning relief of double taxation in such cases). (for these cases, see paragraphs 4 to 6 of 
the Commentary on Article 21). 


40. Replace paragraph 11 of the Commentary on Article 10 by the following:  


11. Before 2017, subparagraph a) of paragraph 2 referred to a company “other than a 
partnership”. That exception was deleted in recognition of the fact that if a partnership is treated 
as a company for tax purposes by the Contracting State in which it is established, it is appropriate 
for the other State to grant the benefits of subparagraph a) to that partnership. Indeed, If a 
partnership is treated as a body corporate under the domestic laws applying to it, the two Contracting 
States may agree to modify subparagraph a) of paragraph 2 in a way to give the benefits of the 
reduced rate provided for parent companies also to such partnership.an entity or arrangement (e.g. 
a partnership) that is treated as a company for tax purposes qualifies as a company under the 
definition in subparagraph b) of paragraph 1 of Article 3 and, to the extent that it is a resident of 
a Contracting State, is therefore entitled to the benefits of subparagraph a) of paragraph 2 with 
respect to dividends paid by a company resident of the other State, as long as it holds directly at 
least 25 per cent of the capital of that company. This conclusion holds true regardless of the fact 
that the State of source of the dividends may regard that entity or arrangement as fiscally 
transparent.  That conclusion is confirmed by the provision on fiscally transparent entities in 
paragraph 2 of Article 1.  


11.1 That provision also ensures that the part of the dividend received by a fiscally transparent 
entity or arrangement that is treated as the income of a member of that entity or arrangement 
for purposes of taxation by the State of residence of that member will be considered as a 
dividend paid to that member for the purposes of Article 10 (see paragraph 12 of the 
Commentary on Article 1). Where, for example, a company resident of State A pays a dividend to 
a partnership that State B treats as a transparent entity, the part of that dividend that State B 
treats as the income of a partner resident of State B, will, for the purposes of paragraph 2 of the 
convention between States A and B, be treated as a dividend paid to a resident of State B. Also, 
for the purposes of the application of subparagraph a) of paragraph 2 in such a case, a member 
that is a company should be considered to hold directly, in proportion to its interest in the 
fiscally transparent entity or arrangement, the part of the capital of the company paying the 
dividend that is held through that entity or arrangement and, in order to determine whether the 
member holds directly at least 25 per cent of the capital of the company paying the dividends, 
that part of the capital will be added to other parts of that capital that the member may otherwise 
hold directly. In that case, for the purposes of the application of the requirement that at least 
25 per cent of the capital of the company paying the dividends be held throughout a 365 day 
period, it will be necessary to take account of both the period during which the member held the 
relevant interest in the fiscally transparent entity or arrangement and the period during which 
the part of the capital of the company paying the dividend was held through that entity or 
arrangement: if either period does not satisfy the 365 day requirement, subparagraph a) will not 
apply and subparagraph b) will therefore apply to the relevant part of the dividend. States are 
free to clarify the application of subparagraph a) in these circumstances by adding a provision 
drafted along the following lines:  


To the extent that a dividend paid by a company which is a resident of a Contracting 
State is, under paragraph 2 of Article 1, considered to be income of another company 
resident of the other Contracting State because that other company is a member of a 
fiscally transparent entity or arrangement referred to in that paragraph, that other 
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company shall be deemed, for the purposes of the application of subparagraph a) of 
paragraph 2 of Article 10, to hold directly that part of the capital of the company 
paying the dividend that is held by the transparent entity or arrangement which 
corresponds to the proportion of the capital of that fiscally transparent entity or 
arrangement that is held by that other company.  


41. Replace paragraph 17 of the Commentary on Article 10 by the following:  


17. Under the domestic law of some States, it is possible to make portfolio investments in 
shares of companies of that State through certain collective investment vehicles established in 
that State which do not pay tax on their investment income. In such cases, a non-resident 
company that would own at least 25 per cent of the capital of such a vehicle could be able to 
access the lower rate provided by subparagraph a) with respect to dividends paid by that vehicle 
even though the vehicle did not own at least 25 per cent of the capital of any company from 
which it received dividends. States for which this is an issue could prevent that result by 
including in paragraph 2 a rule drafted along the following lines (see also paragraph 67.4 below 
applicable to distributions by a REIT):  


Subparagraph a) shall not apply to dividends paid by a company which is a resident of 
[name of the State] that is a [description of the type of collective investment vehicle to which 
that rule should apply]. 


Article 11 


42. Replace paragraph 6 of the Commentary on Article 11 by the following: 


6. The Article deals only with interest arising in a Contracting State and paid to a resident of 
the other Contracting State. It and does not, therefore, apply to interest arising in a third State or to. 
Iinterest arising in a Contracting State which is attributable to a permanent establishment which an 
enterprise of that State has in the other Contracting State may be taxed by the first-mentioned 
State under paragraph 2 but may also be taxed by the other State under paragraph 1 of Article 7 
(see paragraphs 9 and 9.1 of the Commentary on Articles 23 A and 23 B concerning relief of 
double taxation in such cases).  (for these cases, see paragraphs 4 to 6 of the Commentary on 
Article 21). 


Article 13 


43. Add the following new paragraph 28.9 immediately before existing paragraph 28.9 of 
Commentary on Article 13 and renumber existing paragraphs 28.9 to 28.12 as paragraphs 28.10 to 28.13 
respectively: 


28.9 Since the paragraph applies in any case where, at any time during the 365 days preceding 
the alienation of shares or comparable interests, these shares or comparable interests derive 
more than 50 per cent of their value directly or indirectly from immovable property, the 
paragraph would apply when shares are alienated within a period of 365 days after the day 
when immovable property, the value of which is taken into account for the purposes of that 
paragraph, has itself been alienated by the company or other entity.  Some States consider that 
in such a case, since the alienation of the immovable property is taxable under paragraph 1 in 
the State where it is situated, it would be inappropriate to take account of the value of that 
property when determining whether paragraph 4 should apply to the gain on the subsequent 
alienation of the shares or comparable interests.  Assume, for example, that individual X, a 
resident of State R, owns all the shares of XCO, a company resident of State R.  The main asset 
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of XCO is an immovable property situated in State S.  In January 00, the property is sold by 
XCO and State S taxes the gain in accordance with paragraph 1.  At the end of 00, X dies, 
which, under the domestic law of State S, triggers an alienation of the shares of XCO for tax 
purposes.  In that case, some States consider that the value of the immovable property that has 
been alienated should not be taken into account when applying paragraph 4 to the shares that 
are alienated as a result of the death of X. These States may agree bilaterally to replace 
paragraph 4 by a provision drafted along the following lines: 


4.  Gains derived by a resident of a Contracting State from the alienation of shares or 
comparable interests, such as interests in a partnership or trust, may be taxed in the other 
Contracting State if, at any time during the 365 days preceding the alienation, these 
shares or comparable interests derived more than 50 per cent of their value directly or 
indirectly from immovable property, as defined in Article 6, situated in that other State 
(except immovable property, or part thereof, that was alienated between that time and the 
time of the alienation of the shares or comparable interests, as long as no part of the value 
of these shares or comparable interests is derived directly or indirectly from that 
immovable property, or the part thereof that was alienated, at the time of that subsequent 
alienation).   


States that are concerned that the exception provided in that suggested provision could be 
abused by arranging sales between related parties may consider restricting its scope to 
alienations taking place between unrelated parties. Also, States whose domestic tax law does not 
recognise capital gains upon certain types of alienations are free to exclude such alienations 
from the scope of the exception included in the suggested provision. 


Article 15 


44. Replace paragraph 9 of the Commentary on Article 15 by the following: 


9. Paragraph 3 applies to the remuneration of crews of ships or aircraft operated in 
international traffic, or of boats engaged in inland waterways transport, a rule which follows up to 
a certain extent the rule applied to the income from shipping, inland waterways transport and air 
transport, that is, to tax them in the Contracting State in which the place of effective management 
of the enterprise concerned is situated and provides that such remuneration shall be taxable only 
in the State of residence of the employee. The principle of exclusive taxation in the State of 
residence of the employee was incorporated in the paragraph through a change made in 2017. 
The purpose of that amendment was to provide a clearer and administratively simpler rule 
concerning the taxation of the remuneration of these crews. [rest of existing paragraph 9 has 
been moved to paragraphs 9.3 and 9.4] 


9.1 At the same time, the definition of international traffic was modified to ensure that it also 
applied to a transport by a ship or aircraft operated by an enterprise of a third State. As 
explained in paragraph 6.1 of the Commentary on Article 3, this last change allows the 
application of paragraph 3 of Article 15 to a resident of a Contracting State who derives 
remuneration from employment exercised aboard a ship or aircraft operated by an enterprise of 
a third State.  


9.2 Where, however, the employment is exercised by a resident of a Contracting State aboard 
a ship or aircraft operated solely within the other State, it would clearly be inappropriate to 
grant an exclusive right to tax to the State of residence of the employee. The phrase “other than 
aboard a ship or aircraft operated solely within the other Contracting State” ensures that the 
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paragraph does not apply to such an employee, which means that the taxation of the 
remuneration of that employee is covered by the provisions of paragraphs 1 and 2 of the Article. 


9.3 As indicated in paragraph 9 above, paragraph 3 applies to the crews of ships or aircraft.  
This is made clear by the reference to employment exercised “as a member of the regular 
complement of a ship or aircraft”. These words are broad enough to cover any employment 
activities performed in the course of the usual operation of the ship or aircraft, including, for 
example, the activities of employees of restaurants aboard a cruise ship or the activities of a 
flight attendant who would only work on a single flight before leaving his employment; they 
would not cover, however, employment activities that may be performed aboard a ship or aircraft 
but are unrelated to its operation (e.g. an employee of an insurance company that sells home 
and auto insurance to the passengers of a cruise ship).  


9.4 As explained in paragraph 15 of the Commentary on Article 8, States wishing to apply the 
same treatment to transport on rivers, canals and lakes as to shipping and air transport in 
international traffic may extend the scope of Article 8 to cover profits from the operation of 
boats engaged in inland waterways transport. These States could then wish to apply paragraph 3 
of Article 15 to the remuneration of employees working on these boats. In the case of the 
remuneration derived by an employee working aboard a boat engaged in inland waterways 
transport, however, paragraph 3 should only apply to the extent that the boat is operated by an 
enterprise of the State of residence of the employee. It would indeed be inappropriate for one 
Contracting State to be required to exempt remuneration derived by an employee who is a 
resident of the other State but is employed by an enterprise of the first-mentioned State (or of a 
third State with which the first-mentioned State did not agree to exempt profits derived from the 
operation of boats engaged in inland waterways transport) where that remuneration relates to 
activities exercised solely in that first-mentioned State. Contracting States wishing to address 
this issue could do so by including in their bilateral treaty a separate provision dealing with 
crews of boats engaged in inland waterways transport that would be drafted as follows:  


Notwithstanding the preceding provisions of this Article and of Article 1, remuneration 
derived by an individual, whether a resident of a Contracting State or not, in respect of an 
employment, as a member of the regular complement of a boat, that is exercised aboard a 
boat engaged in inland waterways transport in a Contracting State and operated by an 
enterprise of the other State shall be taxable only in that other State. However, such 
remuneration may also be taxed in the first-mentioned State if it is derived by a resident of 
that State. 


9.5 [the following deleted part is currently in existing paragraph 9] In the Commentary on 
Article 8, it is indicated that Contracting States may agree to confer the right to tax such income on 
the State of the enterprise operating the ships, boats or aircraft. The reasons for introducing that 
possibility in the case of profits income from shipping, inland waterways and air transport 
operations are valid also in respect of remuneration of the crew. Accordingly Contracting States 
are left free to agree on a provision which gives the right to tax such remuneration to the State of 
the enterprise. Such a provision, as well as that of paragraph 3 of Article 15, assumes that the 
domestic laws of the State on which the right to tax is conferred allows it to tax the remuneration 
of a person in the service of the enterprise concerned, irrespective of his residence. As indicated in 
paragraph 2 of the Commentary on Article 8, some States may prefer to attribute the exclusive 
right to tax profits from shipping and air transport to the State in which the place of effective 
management of the enterprise is situated rather than the State of residence. Where the 
Contracting States follow that approach, a similar change should be made to the alternative 
provisions included in paragraphs 9.4 above and 9.6 below if these provisions are used.  
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9.6 Some States prefer to allow taxation of the remuneration of an employee who works 
aboard a ship or aircraft operated in international traffic both by the State of the enterprise that 
operates such ship or aircraft and the State of residence of the employee. States wishing to do so 
may draft paragraph 3 along the following lines: 


3. Notwithstanding the preceding provisions of this Article and Article 1, remuneration 
derived by an individual, whether a resident of a Contracting State or not, in respect of an 
employment, as a member of the regular complement of a ship or aircraft, that is exercised 
aboard a ship or aircraft operated in international traffic by an enterprise of a Contracting 
State shall be taxable only in that Contracting State. Where, however, such remuneration is 
derived by a resident of the other Contracting State, it may also be taxed in that other State.  


9.7 Some States wishing to apply that approach may also wish to restrict the application of 
paragraph 3 to employees who are residents of one of the Contracting States, which could be 
done by using the following wording: 


3. Notwithstanding the preceding provisions of this Article, remuneration derived by a 
resident of a Contracting State in respect of an employment, as a member of the regular 
complement of a ship or aircraft, that is exercised aboard a ship or aircraft operated in 
international traffic shall be taxable only in that State. Where, however, the ship or aircraft 
is operated by an enterprise of the other Contracting State, such remuneration may also be 
taxed in the other State. 


9.8 According to the alternative provision in paragraph 9.6 above, the Contracting State of 
the enterprise has the primary right to tax the remuneration of the employee.  Where the 
employee is a resident of the other Contracting State, the remuneration may also be taxed in that 
other State, subject to the obligation of that State to provide relief of double taxation under the 
provisions of Article 23 A or 23 B.  


9.9 Since that alternative provision allows taxation in the State of the enterprise that operates 
the ship or aircraft, it may help to address the situation of employees who work extensively 
aboard ships or aircraft operated in international traffic and who may find it advantageous to 
establish their residence in States that levy no or little tax on the employment income derived 
from such work performed outside their territory. The provision assumes, however, that the 
Contracting States have the possibility, under their domestic law, to tax the remuneration of 
employees working aboard ships or aircraft operated in international traffic solely because the 
enterprises that operate these ships or aircraft are enterprises of these States. Where this is not 
the case, the use of that provision in combination with the exemption method for the elimination 
of double taxation would create a risk of non-taxation. Assume, for instance, that the above 
provision has been included in a treaty between States R and S, that State R follows the 
exemption method and that an employee who is a resident of State R works on flights between 
State R and third States operated by an airline that is an enterprise of State S.  In that case, if 
the domestic law of State S does not allow State S to tax the remuneration of employees of the 
airline who are not residents of, and do not work in, State S, State S will be unable to exercise 
the taxing right that has been allocated to it but State R will be required to exempt such 
remuneration because, under the provisions of the Convention, State S has the right to tax that 
remuneration.       


9.10 [the following is the last part of existing paragraph 9] As explained in paragraph 3.1 of the 
Commentary on Article 8, it may be provided that the reference to the “place of effective 
management” in the alternative provision in paragraph 2 of that Commentary is applicable if the 
place of effective management of a shipping enterprise or of an inland waterways transport 
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enterprise is aboard a ship or a boat. According to the domestic laws of some member countries, 
tax is levied on remuneration received by non-resident members of the crew in respect of 
employment aboard ships only if the ship has the nationality of such a State. For that reason 
conventions concluded between these States provide that the right to tax such remuneration is 
given to the State of the nationality of the ship. On the other hand many States cannot make use of 
such a taxation right and the provision could in such cases lead to a non-taxation situation similar 
to the one described in the preceding paragraph. However, States having that taxation principle in 
their domestic laws may agree bilaterally to confer the right to tax remuneration in respect of 
employment aboard ships on the State of the nationality of the ship.  


Article 21 


45. Replace paragraph 5 of the Commentary on Article 21 by the following: 


5. The paragraph also covers the cases not dealt with in the previous Articles of the 
Convention where the beneficiary and the payer of the income are both residents of the same 
Contracting State, and the income is attributed to a permanent establishment which the beneficiary 
of the income has in the other Contracting State. In such a case a right to tax is given to the 
Contracting State in which the permanent establishment is situated. Where double taxation occurs, 
the State of residence should give relief under the provisions of Article 23 A or 23 B (see 
paragraph 9 of the Commentary on these Articles). However, a problem may arise as regards the 
taxation of dividends and interest in the State of residence as the State of source: the combination 
of  Articles 7 and 23 A prevents that State from levying tax on that income, whereas if it were paid 
to a resident of the other State, the first State, being the State of source of the dividends or interest, 
could tax such dividends or interest at the rates provided for in paragraph 2 of  Articles 10 and 11. 
Contracting States which find this position unacceptable may include in their conventions a 
provision according to which the State of residence would be entitled, as State of source of the 
dividends or interest, to levy a tax on such income at the rates provided for in paragraph 2 of  
Articles 10 and 11. The State where the permanent establishment is situated would give a credit for 
such tax on the lines of the provisions of paragraph 2 of Article 23 A or of paragraph 1 of 
Article 23 B; of course, this credit should not be given in cases where the State in which the 
permanent establishment is situated does not tax the dividends or interest attributed to the 
permanent establishment, in accordance with its domestic laws. 


Articles 23 A and 23 B 


46. Replace paragraph 9 of the Commentary on Articles 23 A and 23 B by the following: 


9. Where a resident of the Contracting State R derives income from the same State R through a 
permanent establishment which he has in the other Contracting State E, State E may tax such 
income (except income from immovable property situated in State R) if it is attributable to the said 
permanent establishment (paragraph 1 of Article 7 and paragraph 2 of Article 21). In this instance 
too, State R must give relief under Article 23 A or Article 23 B for income attributable to the 
permanent establishment situated in State E, notwithstanding the fact that the income in question 
originally arises in State R (see also paragraph 5 of the Commentary on Article 21). However, 
where the Contracting States agree to give to State R which applies the exemption method 
a limited right to tax as the State of source of dividends or interest within the limits fixed in 
paragraph 2 of the Article 10 or 11 (see paragraph 5 of the Commentary on Article 21), then the 
two States should also agree upon a credit to be given by State E for the tax levied by State R, 
along the lines of paragraph 2 of Article 23 A or of paragraph 1 of Article 23 B. 
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9.1 [the following is a slightly modified  version of what is currently found in paragraph 5 of the 
Commentary on Article 21] Where, however, State R applies the exemption method, aA problem 
may arise as regards the taxation of dividends and interest in the State of residence as the State of 
source: the combination of Articles 7 and 23 A prevents that State from levying tax on that income, 
whereas if it were paid to a resident of the other State, the first StateState R, being the State of 
source of the dividends or interest, could tax such dividends or interest at the rates provided for in 
paragraph 2 of Articles 10 and 11. Contracting States which find this position unacceptable may 
include in their conventions a provision according to which the State of residence would be 
entitled, as State of source of the dividends or interest, to levy a tax on such income at the rates 
provided for in paragraph 2 of Articles 10 and 11 notwithstanding the fact that it applies the 
exemption method. The State where the permanent establishment is situated would give a credit 
for such tax along the lines of the provisions of paragraph 2 of Article 23 A or of paragraph 1 of 
Article 23 B; of course, this credit shouldwould not be given in cases where the State in which the 
permanent establishment is situated does not tax the dividends or interest attributed to the 
permanent establishment, in accordance with its domestic laws. 


47. Add the following new paragraphs 11.1 to 11.2 to the Commentary on Articles 23 A and 23 B: 


11.1 In some cases, the same income or capital may be taxed by each Contracting State as 
income or capital of one of its residents. This may happen where, for example, one of the 
Contracting States taxes the worldwide income of an entity that is a resident of that State 
whereas the other State views that entity as fiscally transparent and taxes the members of that 
entity who are residents of that other State on their respective share of the income. The phrase 
“(except to the extent that these provisions allow taxation by that other State solely because the 
income is also income derived by a resident of that State or because the capital is also capital 
owned by a resident of that State)” clarifies that in such cases, both States are not reciprocally 
obliged to provide relief for each other’s tax levied exclusively on the basis of the residence of 
the taxpayer and that each State is therefore only obliged to provide relief of double taxation to 
the extent that taxation by the other State is in accordance with provisions of the Convention 
that allow taxation of the relevant income or capital as the State of source or as a State where 
there is a permanent establishment to which that income or capital is attributable, thereby 
excluding taxation that would solely be the result of the residence of a person in that other State. 
Whilst this result would logically follow from the wording of Articles 23 A and 23 B even in the 
absence of that phrase, the addition of the phrase removes any doubt in this respect.   


11.2 The principles put forward in the preceding paragraph are illustrated by the following 
examples: 


− Example A:  An entity established in State R constitutes a resident of State R and is 
therefore taxed on its worldwide income in that State. State S treats that entity as fiscally 
transparent and taxes the members of the entity on their respective share of the income 
derived through the entity. All the members of the entity are residents of State S.  All the 
income of the entity constitutes business profits attributable to a permanent 
establishment situated in State R. In that case, in determining the tax payable by the 
entity, State R will not be obliged to provide relief under Articles 23 A or 23 B with 
respect to the income of the entity as the only reason why State S may tax that income in 
accordance with the provisions of the Convention is because of the residence of the 
members of the entity. State S, on the other hand, will be required to provide relief under 
Articles 23 A or 23 B with respect to the entire income of the entity as that income may 
be taxed in State R in accordance with the provisions of Article 7 regardless of the fact 
that State R considers that the income is derived by an entity resident of State R. In 
determining the amount of income tax paid in State R for the purposes of providing 







 


 126 


relief from double taxation to the members of the entity under Article 23 B, State S will 
need to take account of the tax paid by the entity in State R.  


− Example B:  Same facts as in example A except that 30 per cent of the income derived 
through the entity is interest arising in State S that is attributable to a permanent 
establishment in State R, the rest of the income being business profits attributable to the 
same permanent establishment.  In that case, relief of double taxation with respect to the 
business profits other than the interest will be provided as described in example A. In the 
case of the interest, however, State R will be required to provide a credit to the entity 
under paragraph 2 of Article 23 A or paragraph 1 of Article 23 B for the amount of tax 
on the interest paid in State S by all the members of the entity without exceeding the 
lower of 10% of the gross amount of interest (which is the maximum amount of tax that 
may be paid in State S in accordance with paragraph 2 of Article 11) or the tax payable 
in State R on that interest (last part of paragraph 2 of Article 23 A and of paragraph 1 of 
Article 23 B). State S, on the other hand, will also be required to provide relief under 
Articles 23 A or 23 B to the members of the entity that are residents in State S because 
that income may be taxed by State R in accordance with the provisions of paragraph 1 of 
Article 7. If State S applies the exemption method of Article 23 A, that suggests that 
State S will need to exempt the share of the interest attributable to the members that are 
residents of State S (see paragraph 5 of the Commentary on Article 21 and  paragraph 9 
of the Commentary on Article 23 A and 23 B). If State S applies the credit method of 
Article 23 B, the credit should only be applicable against the part of the tax payable in 
State S that exceeds the amount of tax that State S would be entitled to levy under 
paragraph 2 of Article 11 and that credit should be given for the amount of tax paid in 
State R after deduction of the credit that State R itself must grant for the tax payable in 
State S under paragraph 2 of Article 11.   


− Example C:  Same facts as in example A except that all the income of the entity is 
derived from immovable property situated in State S. In that case, in determining the tax 
payable by the entity, State R will be required to provide relief under Articles 23 A or 
23 B with respect to the entire income of the entity as that income may be taxed in State 
S in accordance with the provisions of Article 6 regardless of the fact that State S 
considers that the income is derived by the members who are residents of State S. State 
S, on the other hand, is not required to provide relief under Articles 23 A and 23 B 
because the only reason why State R may tax the income in accordance with the 
provisions of the Convention is because of the residence of the entity (the result would be 
the same even if the income were attributable to a permanent establishment situated in 
State R: see the first sentence of paragraph 9 of the Commentary on Articles 23 A and 
23 B).  


− Example D: Same facts as in example A except that all the income of the entity is 
interest arising in State S which is not attributable to a permanent establishment. In that 
case, in determining the tax payable by the entity, State R will be required to provide a 
credit to the entity under paragraph 2 of Article 23 A or paragraph 1 of Article 23 B for 
the amount of tax on the interest paid in State S by all the members of the entity without 
exceeding the lower of 10 per cent of the gross amount of the interest (which is the 
maximum amount of tax that may be paid in State S in accordance with paragraph 2 of 
Article 11) or the tax payable in State R on that interest (last part of paragraph 2 of 
Article 23 A and of paragraph 1 of Article 23 B). State S, on the other hand, will not be 
obliged to provide relief under Article 23 A or 23 B  with respect to the income of the 
entity since that income does not arise in State R and is not attributable to a permanent 
establishment in State R and the only reason why State R may tax the income is because 
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the income is also income derived by a resident of State R. Paragraph 1 of Article 11 
confirms State R’s taxing right of the interest as income derived by an entity resident of 
State R. 


− Example E: Same facts as in example D except that all the income of the entity is 
interest arising in State R. In that case, in determining the tax payable by the entity, 
State R will not be obliged to provide relief under Articles 23 A or 23 B with respect to 
the income of the entity as the only reason why State S may tax that income in 
accordance with the provisions of the Convention is because of the residence of the 
members of the entity. State S, on the other hand, will be required to provide a credit to 
the members under paragraph 2 of Article 23 A or paragraph 1 of Article 23 B for the 
amount of tax on the interest paid in State R by the entity without exceeding the lower of 
10 per cent of the gross amount of the interest (which is the maximum amount of tax 
that may be paid in State R in accordance with paragraph 2 of Article 11) or the tax 
payable in State S on that interest (last part of paragraph 2 of Article 23 A and of 
paragraph 1 of Article 23 B). State S, however, will not be obliged to provide relief under 
Article 23 A or 23 B with respect to tax paid in State R in excess of the maximum 
amount of tax that may be paid in accordance with paragraph 2 of Article 11 since the 
interest is not attributable to a permanent establishment in State R and the only reason 
why State R may levy such additional tax is because the income is also income derived 
by a resident of State R. Paragraph 1 of Article 21 confirms State R’s right to tax the 
interest as income derived by an entity resident of State R. 


− Example F: Same facts as in example D except that all the income of the entity is 
interest arising in a third State. In that case, in determining the tax payable by the entity, 
State R will not be obliged to provide relief under Articles 23 A or 23 B with respect to 
the income of the entity as the only reason why State S may tax that income in 
accordance with the provisions of the Convention is because of the residence of the 
members of the entity. State S will also not be obliged to provide relief under Article 23 A 
or 23 B with respect to the income of the entity since that income does not arise in State 
R and is not attributable to a permanent establishment in State R and the only reason 
why State R may tax the income is because the income is also income derived by a 
resident of State R. Paragraph 1 of Article 21 confirms State R’s right to tax the interest 
as income derived by an entity resident of State R. Paragraph 1 of Article 21 also 
confirms State S’ taxing right of the interest as income derived by the entity’s members 
who are residents of State S. 


Article 24 


48. Replace paragraph 71 of the Commentary on Article 24 by the following:  


71. Where a permanent establishment situated in a Contracting State of an enterprise resident of 
another Contracting State (the State of residence) receives dividends, interest or royalties from a 
third State (the State of source) and, according to the procedure agreed to between the State of 
residence and the State of source, a certificate of domicile is requested by the State of source for 
the application of the withholding tax at the rate provided for in the convention between the State 
of source and the State of residence, this certificate must be issued by the latter State. While this 
procedure may be useful where the State of residence employs the credit method, it seems to serve 
no purposes where that State uses the exemption method as the income from the third State is not 
liable to tax in the State of residence of the enterprise. On the other hand, the State in which the 
permanent establishment is located could benefit from being involved in the certification procedure 
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as this procedure would provide useful information for audit purposes. Another question that arises 
with triangular cases is that of abuses. For example, if a Contracting State applies the exemption 
method of Article 23 A to the profits attributable to a permanent establishment situated in a third 
State which does not tax passive income that arises in the other Contracting State but that is 
attributable to such permanent establishment, there is risk that such income might not be taxed 
in any of the three States. Paragraph 8 of Article 29 addresses this issue. If the Contracting State 
of which the enterprise is a resident exempts from tax the profits of the permanent establishment 
located in the other Contracting State, there is a danger that the enterprise will transfer assets such 
as shares, bonds or patents to permanent establishments in States that offer very favourable tax 
treatment, and in certain circumstances the resulting income may not be taxed in any of the three 
States. To prevent such practices, which may be regarded as abusive, a provision can be included 
in the convention between the State of which the enterprise is a resident and the third State (the 
State of source) stating that an enterprise can claim the benefits of the convention only if the 
income obtained by the permanent establishment situated in the other State is taxed normally in the 
State of the permanent establishment. 


Article 25 


49. Add the following new paragraph 5.1 to the Commentary on Article 25: 


5.1 The undertaking to resolve by mutual agreement cases of taxation not in accordance with 
the Convention is an integral part of the obligations assumed by a Contracting State in entering 
into a tax treaty and must be performed in good faith. In particular, the requirement in 
paragraph 2 that the competent authority “shall endeavour” to resolve the case by mutual 
agreement with the competent authority of the other Contracting State means that the competent 
authorities are obliged to seek to resolve the case in a fair and objective manner, on its merits, in 
accordance with the terms of the Convention and applicable principles of international law on 
the interpretation of treaties. 


50. Add the following new paragraphs 6.1 to 6.3 to the Commentary on Article 25: 


6.1 Through Article 25, the Contracting States have delegated to the competent authorities 
broad powers concerning the application and interpretation of the provisions of the Convention. 
Paragraph 2 authorises the competent authorities to resolve by mutual agreement cases 
presented by taxpayers in order to avoid taxation which could otherwise result from domestic 
laws but would not be in accordance with the Convention. Paragraph 3 similarly authorises the 
competent authorities to resolve by mutual agreement difficulties or doubts concerning the 
interpretation or application of the Convention, both in individual cases (e.g. with respect to a 
single taxpayer’s case) and more generally (e.g. through the joint interpretation of a provision of 
the treaty applicable to a large number of taxpayers). Under paragraph 3, the competent 
authorities can, in particular, enter into a mutual agreement to define a term not defined in the 
Convention, or to complete or clarify the definition of a defined term, where such an agreement 
would resolve difficulties or doubts arising as to the interpretation or application of the 
Convention. Such circumstances could arise, for example, where a conflict in meaning under 
the domestic laws of the two States creates difficulties or leads to an unintended or absurd result. 
As expressly recognised in paragraph 2 of Article 3, an agreement reached under paragraph 3 
concerning the meaning of a term used in the Convention prevails over each State’s domestic 
law meaning of that term.  


6.2 More generally, whilst the status under domestic law of a mutual agreement reached 
pursuant to Article 25 may vary between States, it is clear that the principles of international law 
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for the interpretation of treaties, as embodied in Articles 31 and 32 of the Vienna Convention on 
the Law of Treaties, allow domestic courts to take account of such an agreement. The object of 
Article 25 is to promote, through consultation and mutual agreement between the competent 
authorities, the consistent treatment of individual cases and the same interpretation and/or 
application of the provisions of the Convention in both States. Article 25 also authorises the 
competent authorities to resolve, by mutual agreement, difficulties or doubts as to the 
interpretation or application of the Convention; such a mutual agreement, reached pursuant to 
the express mandate contained in paragraph 3 of the Article, represents objective evidence of the 
competent authorities’ mutual understanding of the meaning of the Convention and its terms. 
For these reasons, an agreement reached by the competent authorities under Article 25 must be 
taken into account for purposes of the interpretation of the Convention.  


6.3 In addition, there are some cases where the application of certain treaty provisions has 
been expressly delegated by the Contracting States to the competent authorities and the 
agreements reached by the competent authorities in these matters legally govern the application 
of these provisions. Subparagraph d) of paragraph 2 of Article 4, for example, provides that the 
competent authorities shall resolve by mutual agreement certain cases where an individual is a 
resident of both Contracting States under paragraph 1 of that Article. Some treaties similarly 
delegate to the competent authorities the power to determine jointly the status of various entities 
or arrangements for the purposes of certain treaty provisions (see, for example, subdivision (i) of 
subparagraph b) of the suggested provision in paragraph 35 of the Commentary on Article 1) or 
the power to supplement or modify lists of entities, arrangements or domestic law provisions 
referred to in these treaties. 


51. Replace paragraph 7 of the Commentary on Article 25 by the following: 


7. The rules laid down in paragraphs 1 and 2 provide for the elimination in a particular case of 
taxation which does not accord with the Convention. As is known, in such cases it is normally 
open to taxpayers to litigate in the tax court, either immediately or upon the dismissal of their 
objections by the taxation authorities. When taxation not in accordance with the Convention arises 
from an incorrect application of the Convention in both States, taxpayers are then obliged to 
litigate in each State, with all the disadvantages and uncertainties that such a situation entails. So 
paragraph 1 makes available to taxpayers affected, without depriving them of the ordinary legal 
remedies available, a procedure which is called the mutual agreement procedure because it is 
aimed, in its second stage, at resolving the dispute on an agreed basis, i.e. by agreement between 
competent authorities, the first stage being conducted exclusively in one of the Contracting 
Statesthe State of residence (except where the procedure for the application of paragraph 1 of 
Article 24 is set in motion by the taxpayer in the State of which he is a national) from the 
presentation of the objection up to the decision taken regarding it by the competent authority on the 
matter. 


52. Replace paragraph 14 of the Commentary on Article 25 by the following: 


14. It should be noted that the mutual agreement procedure, unlike the disputed claims 
procedure under domestic law, can be set in motion by a taxpayer without waiting until the 
taxation considered by him to be “not in accordance with the Convention” has been charged 
against or notified to him. To be able to set the procedure in motion, he must, and it is sufficient if 
he does, establish that the “actions of one or both of the Contracting States” will result in such 
taxation, and that this taxation appears as a risk which is not merely possible but probable. Such 
actions mean all acts or decisions, whether of a legislative or a regulatory nature, and whether of 
general or individual application, having as their direct and necessary consequence the charging of 
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tax against the complainant contrary to the provisions of the Convention. Thus, for example, if a 
change to a Contracting State’s tax law would result in a person deriving a particular type of 
income being subjected to taxation not in accordance with the Convention, that person could set 
the mutual agreement procedure in motion as soon as the law has been amended and that person 
has derived the relevant income or it becomes probable that the person will derive that income. 
Other examples include filing a return in a self assessment system or the active examination of a 
specific taxpayer reporting position in the course of an audit, to the extent that either event creates 
the probability of taxation not in accordance with the Convention (e.g. where the self assessment 
reporting position the taxpayer is required to take under a Contracting State’s domestic law would, 
if proposed by that State as an assessment in a non-self assessment regime, give rise to the 
probability of taxation not in accordance with the Convention, or where circumstances such as a 
Contracting State’s published positions or its audit practice create a significant likelihood that the 
active examination of a specific reporting position such as the taxpayer’s will lead to proposed 
assessments that would give rise to the probability of taxation not in accordance with the 
Convention). Another example might be a case where a Contracting State’s transfer pricing law 
requires a taxpayer to report taxable income in an amount greater than would result from the actual 
prices used by the taxpayer in its transactions with a related party, in order to comply with the 
arm’s length principle, and where there is substantial doubt whether the taxpayer’s related party 
will be able to obtain a corresponding adjustment in the other Contracting State in the absence of a 
mutual agreement procedure. Such actions may also be understood to include the bona fide 
taxpayer-initiated adjustments which are authorised under the domestic laws of some countries 
and which permit a taxpayer, under appropriate circumstances, to amend a previously-filed tax 
return in order to report a price in a controlled transaction, or an attribution of profits to a 
permanent establishment, that is, in the taxpayer’s opinion, in accordance with the arm’s length 
principle (see paragraph 6.1 of the Commentary on Article 9 and paragraph 59.1 of the 
Commentary on Article 7). As indicated by the opening words of paragraph 1, whether or not the 
actions of one or both of the Contracting States will result in taxation not in accordance with the 
Convention must be determined from the perspective of the taxpayer. Whilst the taxpayer’s belief 
that there will be such taxation must be reasonable and must be based on facts that can be 
established, the tax authorities should not refuse to consider a request under paragraph 1 merely 
because they consider that it has not been proven (for example to domestic law standards of proof 
on the “balance of probabilities”) that such taxation will occur. 


53. Replace paragraphs 16 to 19 of the Commentary on Article 25 by the following: 


16. To be admissible objections presented under paragraph 1 must first meet a twofold 
requirement expressly formulated in that paragraph: in principle, they must be presented to the 
competent authority of either Contracting Statethe taxpayer’s State of residence (except where the 
procedure for the application of paragraph 1 of Article 24 is set in motion by the taxpayer in the 
State of which he is a national), and they must be so presented within three years of the first 
notification of the action which gives rise to taxation which is not in accordance with the 
Convention. The Convention does not lay down any special rule as to the form of the objections. 
The competent authorities may prescribe special procedures which they feel to be appropriate. If 
no special procedure has been specified, the objections may be presented in the same way as 
objections regarding taxes are presented to the tax authorities of the State concerned. 


17. The requirement laid onoption provided to the taxpayer to present his case to the competent 
authority of either Contractingthe State is intended to reinforce the general principle that access 
to the mutual agreement procedure should be as widely available as possible and to provide 
flexibility. This option is also intended to ensure that the decision as to whether a case should 
proceed to the second stage of the mutual agreement procedure (i.e. be discussed by the 
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competent authorities of both Contracting States) is open to consideration by both competent 
authorities. Paragraph 1 permits a person to present his case to the competent authority of either 
Contracting State; it does not preclude a person from presenting his case to the competent 
authorities of both Contracting States at the same time (see paragraph 75 below). Where a 
person presents his case to the competent authorities of both Contracting States, he should 
appropriately inform both competent authorities, in order to facilitate a co-ordinated approach 
to the case.of which he is a resident (except where the procedure for the application of paragraph 1 
of Article 24 is set in motion by the taxpayer in the State of which he is a national) is of general 
application, regardless of whether the taxation objected to has been charged in that the other State 
and regardless of whether it has given rise to double taxation or not. If the taxpayer should have 
transferred his residence to the other Contracting State subsequently to the measure or taxation 
objected to, he must nevertheless still present his objection to the competent authority of the State 
in which he was a resident during the year in respect of which such taxation has been or is going to 
be charged. 


18. However, in the case already alluded to where a person who is a national of one State but a 
resident of the other complains of having been subjected in that other State to an action or taxation 
which is discriminatory under paragraph 1 of Article 24, it appears more appropriate for obvious 
reasons to allow him, by way of exception to the general rule set forth above, to present his 
objection to the competent authority of the Contracting State of which he is a national. Finally, it is 
to the same competent authority that an objection has to be presented by a person who, while not 
being a resident of a Contracting State, is a national of a Contracting State, and whose case comes 
under paragraph 1 of Article 24. 


19. On the other hand, Contracting States may, if they consider it preferable, givethat taxpayers 
should not have the option of presenting their cases to the competent authority of either State, but 
should, in the first instance, be required to present their cases to the competent authority of the 
State of which they are resident. However, where a person who is a national of one State but a 
resident of the other complains of having been subjected in that other State to taxation (or any 
requirement connected therewith) which is discriminatory under paragraph 1 of Article 24, it 
appears more appropriate for obvious reasons to allow him, by way of exception to the 
alternative rule which obliges the taxpayer to present his case to the competent authority of his 
State of residence, to present his objection to the competent authority of the Contracting State of 
which he is a national. Similarly, it appears more appropriate thatFinally, it iswould be to the 
same competent authority that an objection has toshould be presented by a person who, while not 
being a resident of a Contracting State, is a national of a Contracting State, and whose case comes 
under paragraph 1 of Article 24. To accommodate the alternative rule and the exception for cases 
coming under paragraph 1 of Article 24, paragraph 1 would have to be modified as follows: 


1. Where a person considers that the actions of one or both of the Contracting States result 
or will result for him in taxation not in accordance with the provisions of this Convention, he 
may, irrespective of the remedies provided by the domestic law of those States, present his 
case to the competent authority of eitherthe Contracting State of which he is a resident or, if 
his case comes under paragraph 1 of Article 24, to that of the Contracting State of which he 
is a national. The case must be presented within three years from the first notification of the 
action resulting in taxation not in accordance with the provisions of the Convention. 


Contracting States that prefer this alternative rule should take appropriate measures to ensure 
broad access to the mutual agreement procedure and that the decision as to whether a case 
should proceed to the second stage of the mutual agreement procedure is appropriately 
considered by both competent authorities.  
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19. If the taxpayer becomes a resident of a State subsequently to the taxation he considers not 
in accordance with the Convention, he must, under the alternative rule in paragraph 18 above, 
nevertheless still present his objection to the competent authority of the other State of which he 
was a resident during the period in respect of which such taxation has been or will be charged. 


54. Replace paragraph 23 of the Commentary on Article 25 by the following: 


23. In self assessment cases, there will usually be some notification effecting that assessment 
(such as a notice of a liability or of denial or adjustment of a claim for refund), and generally the 
time of notification, rather than the time when the taxpayer lodges the self-assessed return, would 
be a starting point for the three year period to run. Where a taxpayer pays additional tax in 
connection with the filing of an amended return reflecting a bona fide taxpayer-initiated 
adjustment (as described in paragraph 14 above), the starting point of the three year time limit 
would generally be the notice of assessment or liability resulting from the amended return, 
rather than the time when the additional tax was paid. There may, however, be cases where there 
is no notice of a liability or the like. In such cases, the relevant time of “notification” would be the 
time when the taxpayer would, in the normal course of events, be regarded as having been made 
aware of the taxation that is in fact not in accordance with the Convention. This could, for 
example, be when information recording the transfer of funds is first made available to a taxpayer, 
such as in a bank balance or statement. The time begins to run whether or not the taxpayer actually 
regards the taxation, at that stage, as contrary to the Convention, provided that a reasonably 
prudent person in the taxpayer’s position would have been able to conclude at that stage that the 
taxation was not in accordance with the Convention. In such cases, notification of the fact of 
taxation to the taxpayer is enough. Where, however, it is only the combination of the self 
assessment with some other circumstance that would cause a reasonably prudent person in the 
taxpayer’s position to conclude that the taxation was contrary to the Convention (such as a judicial 
decision determining the imposition of tax in a case similar to the taxpayer’s to be contrary to the 
provisions of the Convention), the time begins to run only when the latter circumstance 
materialises. 


55. Replace paragraph 26 of the Commentary on Article 25 by the following: 


26. Some States may deny the taxpayer the ability to initiate the mutual agreement procedure 
under paragraph 1 of Article 25 in cases where the transactions to which the request relates are 
regarded as abusive. This issue is closely related to the issue of “improper use of the Convention” 
discussed in paragraph 54 and the following paragraphs of the Commentary on Article 1. In the 
absence of a special provision, there is no general rule denying perceived abusive situations going 
to the mutual agreement procedure, however. The simple fact that a charge of tax is made under an 
avoidance provision of domestic law should not be a reason to deny access to mutual agreement. 
However, where serious violations of domestic laws resulting in significant penalties are involved, 
some States may wish to deny access to the mutual agreement procedure. The circumstances in 
which a State would deny access to the mutual agreement procedure should must be made clear in 
the Convention. 


56. Replace paragraphs 31 to 35 of the Commentary on Article 25 by the following: 


31. In the first stage, which opens with the presentation of the taxpayer’s objections, the 
procedure takes place exclusively at the level of dealings between the taxpayer and the competent 
authorities of his the State to which the case was presented of residence (except where the 
procedure for the application of paragraph 1 of Article 24 is set in motion by the taxpayer in the 
State of which he is a national). The provisions of paragraph 1 give the taxpayer concerned the 
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right to apply to the competent authority of theeither State of which he is a resident, whether or not 
all the remedies available under the domestic law of each of the two States have been exhausted. 
On the other hand, the competent authority is under an obligation to consider whether the objection 
is justified and, if it appears to be justified, take action on it in one of the two forms provided for in 
paragraph 2. 


31.1 The determination whether the objection “appears … to be justified” requires the 
competent authority to which the case was presented to make a preliminary assessment of the 
taxpayer’s objection in order to determine whether the taxation in both Contracting States is 
consistent with the terms of the Convention. It is appropriate to consider that the objection is 
justified where there is, or it is reasonable to believe that there will be, in either of the 
Contracting States, taxation not in accordance with the Convention. 


32. If the competent authority duly approached recognises that the complaint is justified and 
considers that the taxation complained of is due wholly or in part to a measure taken in that the 
taxpayer’sState of residence, it must give the complainant satisfaction as speedily as possible by 
making such adjustments or allowing such reliefs as appear to be justified. In this situation, the 
issue can be resolved without moving beyond the first (unilateral) stage ofresort to the mutual 
agreement procedure. On the other hand, it may be found useful to exchange views and 
information with the competent authority of the other Contracting State, in order, for example, to 
confirm a given interpretation of the Convention. 


33. If, however, it appears to that competent authority that the taxation complained of is due 
wholly or in part to a measure taken in the other State, it will be incumbent on it, indeed, it will be 
its duty – as clearly appears by the terms of paragraph 2 – to set in motion the second (bilateral) 
stage of the mutual agreement procedure proper. It is important that the competent authority in 
question carry out this duty as quickly as possible, especially in cases where the profits of 
associated enterprises have been adjusted as a result of transfer pricing adjustments. 


34. A taxpayer is entitled to present his case under paragraph 1 to the competent authority of 
eitherthe State of which he is a residentwhether or not he may also have made a claim or 
commenced litigation under the domestic law of one (or both) of thethat States. If litigation is 
pending in the State to which the claim is presented, the competent authority of that theState of 
residenceshould not wait for the final adjudication, but should say whether it considers the case to 
be eligible for the mutual agreement procedure. If it so decides, it has to determine whether it is 
itself able to arrive at a satisfactory solution or whether the case has to be submitted to the 
competent authority of the other Contracting State. An application by a taxpayer to set the mutual 
agreement procedure in motion should not be rejected without good reason. 


35. If a claim has been finally adjudicated by a court in eitherthe Stateof residence, a taxpayer 
may wish even so to present or pursue a claim under the mutual agreement procedure. In some 
States, the competent authority may be able to arrive at a satisfactory solution which departs from 
the court decision. In other States, the competent authority is bound by the court decision (i.e. it is 
obliged, as a matter of law, to follow the court decision) or will not depart from the court 
decision as a matter of administrative policy or practice. It may nevertheless present the case to 
the competent authority of the other Contracting State and ask the latter to take measures for 
avoiding double taxation. 


57. Add the following new paragraphs 38.1 to 38.5 to the Commentary on Article 25: 
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38.1 The combination of bilateral tax conventions concluded among several States may allow 
the competent authorities of these States to resolve multilateral cases by mutual agreement 
under paragraphs 1 and 2 of Article 25 of these conventions. A multilateral mutual agreement 
may be achieved either through the negotiation of a single agreement between all the competent 
authorities of the States concerned or through the negotiation of separate, but consistent, 
bilateral mutual agreements. 


38.2 This may, for instance, be the case to determine an appropriate allocation of profits 
between the permanent establishments that an enterprise has in two different States with which 
the State of the enterprise has tax conventions. In such case an adjustment made with respect to 
dealings between the two permanent establishments may affect the taxation of the enterprise in 
the State of residence. Based on paragraphs 1 and 2 of Article 25 of the tax conventions between 
the State of the enterprise and the States in which the permanent establishments are situated, the 
competent authority of the State of the enterprise clearly has the authority to endeavour to 
resolve the case by mutual agreement with the competent authorities of the States in which the 
permanent establishments are situated and to determine the appropriate attribution of profits to 
the permanent establishments of its resident in accordance with both tax conventions. Where the 
tax conventions between the State of the enterprise and the States in which the permanent 
establishments are situated contain different versions of Article 7 (e.g. the version included in 
the OECD Model in 2010 in one convention and the previous version of Article 7 in the other 
convention), the competent authorities may have regard to considerations of equity as mentioned 
under paragraph 38 above in order to find an appropriate solution with a view to ensuring 
taxation in accordance with the provisions of the applicable conventions. 


38.3 This may, for instance, also be the case where a number of associated enterprises of 
different States are involved in a series of integrated controlled transactions and there are 
bilateral tax conventions among the States of all the enterprises. Such a series of integrated 
controlled transactions could exist, for example, where intellectual property is licensed in a 
controlled transaction between two members of a multinational enterprise (MNE) group and is 
then used by the licensee to manufacture goods sold by the licensee to other members of the 
MNE group. Based on paragraphs 1 and 2 of Article 25 of these tax conventions, the competent 
authorities of the States of these enterprises clearly have the authority to endeavour to determine 
the appropriate arm’s length transfer prices for the controlled transactions in accordance with 
the arm’s length principle of Article 9. 


38.4 As recognised in paragraph 55 below, in the multilateral case described in 
paragraph 38.2, paragraph 3 of Article 25 of the tax convention between the States in which the 
permanent establishments are situated enables those two States to consult together to ensure that 
the convention operates effectively and that the double taxation that can occur in such a 
situation is appropriately eliminated. 


38.5 The desire for certainty may result in taxpayers seeking multilateral advance pricing 
arrangements (“APAs”) to determine, in advance, the transfer pricing of controlled transactions 
between associated enterprises of several States. Where there exist bilateral tax conventions 
among all these States and it appears that the actions of at least one of these States are likely to 
result for the taxpayer in taxation not in accordance with the provisions of a convention, 
Article 25 of these conventions allows the competent authorities of these States to negotiate on a 
multilateral basis an appropriate set of criteria for the determination of the transfer pricing for 
the controlled transactions. A multilateral APA may be achieved either through the negotiation 
of a single agreement between all the competent authorities of the States concerned or through 
the negotiation of separate, but consistent, bilateral mutual agreements.  
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58. Replace paragraph 42 of the Commentary on Article 25 by the following: 


42. The case may arise where a mutual agreement is concluded in relation to a taxpayer who has 
brought a suit for the same purpose in the competent court of either Contracting State and such suit 
is still pending. In such a case, there would be no grounds for rejecting a request by a taxpayer that 
he be allowed to defer acceptance of the solution agreed upon as a result of the mutual agreement 
procedure until the court had delivered its judgment in that suit. Also, a view that competent 
authorities might reasonably take is that where the taxpayer’s suit is ongoing as to the particular 
issue upon which mutual agreement is sought by that same taxpayer, discussions of any depth at 
the competent authority level should await a court decision. If the taxpayer’s request for a mutual 
agreement procedure applied to different tax years than the court action, but to essentially the same 
factual and legal issues, so that the court outcome would in practice be expected to affect the 
treatment of the taxpayer in years not specifically the subject of litigation, the position might be the 
same, in practice, as for the cases just mentioned. In either case, awaiting a court decision or 
otherwise holding a mutual agreement procedure in abeyance whilst formalised domestic recourse 
proceedings are underway will not infringe upon, or cause time to expire from, the two year period 
referred to in paragraph 5 of the Article. Of course, if competent authorities consider, in either 
case, that the matter might be resolved notwithstanding the domestic law proceedings (because, for 
example, the competent authority where the court action is taken will not be legally bound or 
constrained by the court decision) then the mutual agreement procedure may proceed as normal. A 
competent authority may be precluded as a matter of law from maintaining taxation where a 
court has decided that such taxation is not in accordance with the provisions of a tax treaty. In 
contrast, in some countries a competent authority would not be legally precluded from granting 
relief from taxation notwithstanding a court decision that such taxation was in accordance with 
the provisions of a tax treaty. In such a case, nothing (e.g. administrative policy or practice) 
should prevent the competent authorities from reaching a mutual agreement pursuant to which 
a Contracting State will relieve taxation considered by the competent authorities as not in 
accordance with the provisions of the tax treaty, and thus depart from a decision rendered by a 
court of that State. 


59. Add the following new paragraph 45.1 to the Commentary on Article 25: 


45.1 In some States, audit settlements may be used as a mechanism to promote the closing of 
audit files. As the word “settlement” implies, there are usually concessions made by both the 
taxpayer and the tax administration involved, which may create difficult issues where an audit 
involves questions related to the interpretation or application of a tax treaty which could 
potentially be resolved through the mutual agreement procedure. One concession tax 
administrations sometimes seek is a limit on further recourse by the taxpayer, which in some 
cases may include an agreement by the taxpayer not to initiate the mutual agreement procedure 
with respect to issues covered by the audit settlement. Double taxation can often be a 
consequence of such arrangements, which preclude the competent authorities from reaching a 
bilateral resolution through the mutual agreement procedure, and may indeed cause the other 
Contracting State to deny relief under its domestic law for the tax paid to the first Contracting 
State upon settlement of the audit. A taxpayer should thus not be required, as part of an audit 
settlement, to give up the right provided by paragraph 1 of Article 25 to present its case to a 
competent authority since this may impede the proper application of a tax treaty. For the 
purposes of this paragraph, however, an “audit settlement” does not include the settlement of a 
treaty dispute that is the result of an administrative or statutory dispute settlement/resolution 
process that is independent from the audit and examination functions and that can only be 
accessed through a request by the taxpayer. Countries should inform their treaty partners of 
such administrative or statutory processes and should expressly address the effects of those 
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processes with respect to the MAP in their public guidance on such processes and in their public 
MAP programme guidance. 


60. Replace paragraphs 47 and 48 of the Commentary on Article 25 by the following: 


47. Article 25 gives no absolutely clear answer as to whether a taxpayer initiated mutual 
agreement procedure may be denied on the basis that there has not been the necessary payment of 
all or part of the tax in dispute. However, whatever view is taken on this point, in the 
implementation of the Article it should be recognised that the mutual agreement procedure 
supports the substantive provisions of the Convention and that the text of Article 25 should 
therefore be understood in its context and in the light of the object and purposes of the Convention, 
including avoiding double taxation and the prevention of fiscal evasion and avoidance. [the rest of 
the paragraph has been moved to new paragraph 47.1] 


47.1 Unlike disputes that involve solely the application of a Contracting State’s domestic law, 
the disputes that are addressed through the mutual agreement procedure will in most cases 
involve double taxation. States therefore should as far as possible take into account the cash flow 
and possible double taxation issues in requiring advance payment of an amount that the taxpayer 
contends was at least in part levied contrary to the terms of the relevant Convention. [the following 
three sentences are currently in paragraph 48 of the Commentary on Article 25] Even if a mutual 
agreement procedure ultimately eliminates any double taxation or other taxation not in 
accordance with the Convention, the requirement to pay tax prior to the conclusion of the 
mutual agreement procedure may permanently cost the taxpayer the time value of the money 
represented by the amount inappropriately imposed for the period prior to the mutual agreement 
procedure resolution, at least in the fairly common case where the respective interest policies of 
the relevant Contracting States do not fully compensate the taxpayer for that cost. Thus, this 
means that in such cases the mutual agreement procedure would not achieve the goal of fully 
eliminating, as an economic matter, the burden of the double taxation or other taxation not in 
accordance with the Convention. Moreover, even if that economic burden is ultimately removed, 
a requirement that the taxpayer pay taxes on the same income to two Contracting States can 
impose cash flow burdens that are inconsistent with the Convention’s goals of eliminating 
barriers to cross border trade and investment. As a minimum, payment of outstanding tax should 
not be a requirement to initiate the mutual agreement procedure if it is not a requirement before 
initiating domestic law review. States may wish to provide so expressly in the Convention by 
adding the following text to the end of paragraph 2: 


The suspension of assessment and collection procedures during the period that any mutual 
agreement proceeding is pending shall be available under the same conditions as apply to a 
person pursuing a domestic administrative or judicial remedy. 


It also appears, as a minimum, that if the mutual agreement procedure is initiated prior to the 
taxpayer’s being charged to tax (such as by an assessment), a payment should only be required 
once that charge to tax has occurred. 


48. For the There are several reasons described in the preceding paragraph,why suspension of 
the collection of tax pending resolution of a mutual agreement procedure can be a desirable policy, 
although many States may require legislative changes for the purpose of its implementation. 
Moreover, Aany requirement to pay a tax assessment specifically as a condition of obtaining 
access to the mutual agreement procedure in order to get relief from that very tax would generally 
be inconsistent with the policy of making the mutual agreement procedure broadly available to 
resolve such disputes. [the following three sentences have been moved to paragraph 47.1] Even if 
a mutual agreement procedure ultimately eliminates any double taxation or other taxation not in 
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accordance with the Convention, the requirement to pay tax prior to the conclusion of the mutual 
agreement procedure may permanently cost the taxpayer the time value of the money represented 
by the amount inappropriately imposed for the period prior to the mutual agreement procedure 
resolution, at least in the fairly common case where the respective interest policies of the relevant 
Contracting States do not fully compensate the taxpayer for that cost. Thus, this means that in such 
cases the mutual agreement procedure would not achieve the goal of fully eliminating, as an 
economic matter, the burden of the double taxation or other taxation not in accordance with the 
Convention. Moreover, even if that economic burden is ultimately removed, a requirement on the 
taxpayer to pay taxes on the same income to two Contracting States can impose cash flow burdens 
that are inconsistent with the Convention’s goals of eliminating barriers to cross border trade and 
investment. Finally, aAnother unfortunate complication of such a requirement may be delays in 
the resolution of cases if a country is less willing to enter into good faith mutual agreement 
procedure discussions when a probable result could be the refunding of taxes already collected. 
[the rest of the paragraph has been moved to new paragraph 48.1] In many States, the suspension 
of the assessment and/or collection of tax pending the resolution of a mutual agreement 
procedure may require legislative changes for the purpose of its implementation. States may also 
wish to provide expressly in the Convention for the suspension of assessment and collection 
procedures by adding the following text to the end of paragraph 2: 


Assessment and collection procedures shall be suspended during the period that any mutual 
agreement proceeding is pending. 


In connection with any suspension of collection of tax pending the resolution of a mutual 
agreement procedure, it is important to recall the availability of measures of conservancy 
pursuant to paragraph 4 of Article 27. 


48.1 As there may be substantial differences in the domestic law assessment and collection 
procedures of the Contracting States, it may be important to verify, during the course of bilateral 
negotiations, how those procedures will operate in each State pending the resolution of a mutual 
agreement procedure, in order to address any obstacles such procedures may present to the 
effective implementation of the Article. For example, Wwhere a States takes the view that 
payment of outstanding tax is a precondition to the taxpayer initiated mutual agreement procedure, 
this should be notified to the treaty partner during negotiations on the terms of a Convention. 
Where both Contracting States party to a Convention take this view, there is a common 
understanding, but also the particular risk of the taxpayer’s being required to pay an amount twice. 
Where domestic law (or a treaty provision such as that in the preceding paragraph) allows it, one 
possibility which States might consider to deal with this would be for the higher of the two 
amounts to be held in trust, escrow or similar, pending the outcome of the mutual agreement 
procedure. Alternatively, a bank guarantee provided by the taxpayer’s bank could be sufficient to 
meet the requirements of the competent authorities. As another approach, one State or the other 
(decided by time of assessment, for example, or by residence State status under the treaty) could 
agree to seek a payment of no more than the difference between the amount paid to the other State, 
and that which it claims, if any. Which of these possibilities is open will ultimately depend on the 
domestic law (including administrative requirements) of a particular State and the provisions of 
the applicable treaty, but they are the sorts of options that should as far as possible be considered 
in seeking to have the mutual agreement procedure operate as effectively as possible. Where States 
require some payment of outstanding tax as a precondition to the taxpayer initiated mutual 
agreement procedure, or to the active consideration of an issue within that procedure, they should 
have a system in place for refunding an amount of interest on any underlying amount to be 
returned to the taxpayer as the result of a mutual agreement reached by the competent authorities. 
Any such interest payment should sufficiently reflect the value of the underlying amount and the 
period of time during which that amount has been unavailable to the taxpayer. 
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61. Replace paragraph 49 of the Commentary on Article 25 by the following: 


49. Paragraph 4 of the Commentary on Article 2 clarifies that whilst most States do not 
consider interest and administrative penalties accessory to the taxes covered under Article 2 to 
themselves be covered by Article 2, where such interest and administrative penalties are directly 
connected to taxes covered under Article 2, they should be appropriately reduced or withdrawn 
to the same extent as the underlying covered tax is reduced or withdrawn pursuant to the mutual 
agreement procedure. Consequently, a Contracting State that has applied interest or an 
administrative penalty that is computed with reference to an underlying tax liability (or with 
reference to some other amount relevant to the determination of tax, such as the amount of an 
adjustment or an amount of taxable income) and that has subsequently agreed pursuant to a 
mutual agreement procedure under paragraphs 1 and 2 of Article 25 to reduce or withdraw that 
underlying tax liability should proportionally reduce the amount of or withdraw such interest or 
administrative penalty. States take differing views as to whether administrative interest and 
penalty charges are treated as taxes covered by Article 2 of the Convention. Some States treat them 
as taking the character of the underlying amount in dispute, but other States do not. It follows that 
there will be different views as to whether such interest and penalties are subject to a taxpayer 
initiated mutual agreement procedure.  


62. Add the following new paragraphs 49.1 to 49.3 to the Commentary on Article 25: 


49.1 In contrast, other administrative penalties (for example, a penalty for failure to maintain 
proper transfer pricing documentation) may concern domestic law compliance issues that are 
not directly connected to a tax liability that is the object of a mutual agreement procedure 
request. Such administrative penalties would generally not fall within the scope of the mutual 
agreement procedure under paragraphs 1 and 2 of the Article. Under paragraph 3 of Article 25, 
however, the competent authorities may consult together and agree, in a specific case, that a 
penalty not directly connected with taxation not in accordance with the Convention was not or is 
no longer justified. For instance, where an administrative penalty for negligence, wilful conduct 
or fraud has been levied at a fixed amount and it is subsequently agreed in the mutual 
agreement procedure that there was no fraudulent intent, wilful conduct or negligence, the 
competent authorities may agree that the Contracting State that applied such penalty will 
withdraw it. Under paragraph 3 of the Article, the competent authorities may also enter into a 
general mutual agreement pursuant to which they will endeavour through the mutual 
agreement procedure to resolve under paragraphs 1 and 2 issues related to interest and 
administrative penalties that give rise to difficulties or doubts as to the application of the 
Convention. Contracting States may, if they consider it preferable, expressly provide in 
paragraph 2 of Article 25 for the application of that paragraph to interest and administrative 
penalties in mutual agreement procedure cases presented in accordance with paragraph 1 by 
adding the following as a second sentence: 


The competent authorities shall also endeavour to agree on the application of domestic law 
provisions regarding interest and administrative penalties related to the case.  


49.2 Criminal penalties imposed by a public prosecutor or a court would generally not fall 
within the scope of the mutual agreement procedure. In many States, competent authorities 
would have no legal authority to reduce or withdraw those penalties. 


49.3 A mutual agreement will often result in a tax liability being maintained in one 
Contracting State whilst the other Contracting State has to refund all or part of the tax it has 
levied. In such cases, the taxpayer may suffer a significant economic burden if there are 
asymmetries with respect to how interest accrues on tax liabilities and refunds in the two 
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Contracting States. This will, for instance, be the case where the first Contracting State has 
charged late payment interest on the tax that was the object of the mutual agreement procedure 
request and the second Contracting State does not grant overpayment interest on the amount it 
has to refund to the taxpayer. Therefore, Contracting States should seek to adopt flexible 
approaches to provide relief from interest accessory to the tax liability that is the object of a 
mutual agreement procedure request. Relief from interest would be especially appropriate for 
the period during which the taxpayer is in the mutual agreement process, given that the amount 
of time it takes to resolve a case through the mutual agreement procedure is, for the most part, 
outside the taxpayer’s control. Changes to the domestic law of a Contracting State may be 
required to permit the competent authority to provide interest relief agreed upon under the 
mutual agreement procedure.  


63. Replace paragraph 52 of the Commentary on Article 25 by the following: 


52. Under this provision the competent authorities can, in particular: 


– Where a term has been incompletely or ambiguously defined in the Convention, complete 
or clarify its definition in order to obviate any difficulty. 


– Where the laws of a State have been changed without impairing the balance or affecting 
the substance of the Convention, settle any difficulties that may emerge from the new 
system of taxation arising out of such changes. 


– Determine whether, and if so under what conditions, interest may be treated as dividends 
under thin capitalisation rules in the country of the borrower and give rise to relief for 
double taxation in the country of residence of the lender in the same way as for dividends 
(for example relief under a parent/subsidiary regime when provision for such relief is made 
in the relevant bilateral convention). 


– Conclude bilateral advance pricing arrangements (APAs) as well as conclude 
multilateral APAs with competent authorities of third States with which each of the 
Contracting States has concluded a bilateral tax convention in cases where difficulties 
or doubts exist as to the interpretation or application of the conventions (especially in 
cases where no actions of the Contracting States are likely to result in taxation not in 
accordance with the provisions of a convention). A multilateral APA may be concluded 
either through the negotiation of a single agreement between all the competent 
authorities of the concerned States or through the negotiation of separate, but 
consistent, bilateral mutual agreements.  


– Determine appropriate procedures, conditions and modalities for the application of 
paragraphs 1 and 2 as well as the second sentence of this paragraph to multilateral cases 
(see paragraphs 38.1 to 38.5 above and paragraphs 55 to 55.2 below) and for the 
involvement of third States in the mutual agreement procedure where the resolution of 
the case may affect or be affected by taxation in third States.  


64. Replace paragraph 55 of the Commentary on Article 25 by the following: 


55. The second sentence of paragraph 3 enables the competent authorities to deal also with such 
cases of double taxation as do not come within the scope of the provisions of the Convention. Of 
special interest in this connection is the case of a resident of a third State having permanent 
establishments in both Contracting States. [rest of existing paragraph 55 is moved to new 
paragraph 55.1] The second sentence of paragraph 3 allows the competent authorities of the 
Contracting States to consult with each other in order to eliminate double taxation that may 
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occur with respect to dealings between the permanent establishments. This could for instance be 
the case where one or both of the Contracting States have no bilateral tax convention with the 
third State. Where both Contracting States have a convention with the third State, the 
combination of these two conventions may, however, allow the competent authorities of all three 
States to resolve the case by mutual agreement under paragraphs 1, 2 and 3 of Article 25 of 
these conventions (see paragraphs 38.2 and 38.4 above). A multilateral agreement between the 
competent authorities of all involved States is the best way of ensuring that any double taxation 
can be eliminated. 


65. Add the following new paragraphs 55.1 and 55.2 to the Commentary on Article 25: 


55.1 It is not merely desirable, but in most cases also will particularly reflect the role of Article 
25 and the mutual agreement procedure in providing that the competent authorities may consult 
together as a way of ensuring the Convention as a whole operates effectively, that the mutual 
agreement procedure should result in the effective elimination of the double taxation which can 
occur in such a situation. The opportunity for such matters to be dealt with under the mutual 
agreement procedure becomes increasingly important as Contracting States seek more coherent 
frameworks for issues of profit allocation involving branches, and this is an issue that could 
usefully be discussed at the time of negotiating conventions or protocols to them. There will be 
Contracting States whose domestic law prevents the Convention from being complemented on 
points which are not explicitly or at least implicitly dealt with in the Convention. however, and iIn 
these situations the Convention could be complemented by a protocol dealing with this issue. In 
most cases, however, the terms of the Convention itself, as interpreted in accordance with accepted 
tax treaty interpretation principles, will sufficiently support issues involving two branches of a 
third state entity being subject to the paragraph 3 procedures. The second sentence of paragraph 3 
does not, however, allow the Contracting States to eliminate double taxation where the provision 
of such relief would contravene their respective domestic laws or is not authorised by the 
provisions of other applicable tax treaties. That sentence only allows the Contracting States, in 
cases not provided for in the Convention, to consult each other in order to eliminate double 
taxation in accordance with their respective domestic laws or in accordance with a tax treaty one 
of the Contracting States has concluded with a third State. Thus, for instance, in the case of an 
enterprise of a third State having permanent establishments in both Contracting States, the 
second sentence of paragraph 3 allows the competent authorities of the Contracting States to 
agree on the facts and circumstances of a case in order to apply their respective domestic tax 
laws in a coherent manner, in particular with respect to any dealings between those permanent 
establishments; the Contracting States could provide relief from any double taxation of the 
profits of such permanent establishments, however, only to the extent allowed by their respective 
domestic laws or by the provisions of a tax treaty concluded between a Contracting State and 
that third State (i.e. applying the provisions of Article 7 and Article 23 of a tax treaty between a 
Contracting State and the third State). As shown by these examples, paragraph 3 therefore plays 
a crucial role to allow competent authority consultation to ensure that tax treaties operate in a 
co-ordinated and effective manner.  


55.2 Under the first sentence of paragraph 3, the competent authorities may agree on a general 
basis that they shall endeavour to resolve a case presented under paragraph 1 with the 
competent authority of any third State in circumstances where taxation on income or on capital 
in that third State is likely to affect or be affected by the resolution of the case. Contracting 
States that wish to make express provision for multilateral mutual agreement procedures may 
agree to use the following alternative formulation of paragraph 2: 


2. The competent authority shall endeavour, if the objection appears to it to be justified and 
if it is not itself able to arrive at a satisfactory solution, to resolve the case by mutual 
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agreement with the competent authority of the other Contracting State, with a view to the 
avoidance of taxation which is not in accordance with the Convention. Where the 
resolution of the case may affect or be affected by taxation on income or on capital in any 
third State, the competent authorities shall endeavour to resolve the case by mutual 
agreement with the competent authority of any such third State provided there is a tax 
convention in force between each of the Contracting States and that third State and the 
competent authority of that third State agrees within the three-year period provided in 
paragraph 1 to consult with the competent authorities of the Contracting States to resolve 
the case by mutual agreement. In order to resolve the case, the competent authorities shall 
take into consideration the relevant provisions of this Convention together with the relevant 
provisions of the tax conventions between the Contracting States and any third State 
involved in the procedure. Any agreement reached shall be implemented notwithstanding 
any time limits in the domestic law of the Contracting States. 


66. Replace paragraphs 63 to 85 and the Annex of the Commentary on Article 25 by the following: 


Paragraph 5 


63. This paragraph provides that, in thea cases where the competent authorities are unable to 
reach an agreement under paragraph 2 within two years, the unresolved issues will, at the written 
request of the person who presented the case, be solved through an arbitration process. This 
process is not dependent on a prior authorisation by the competent authorities: once the requisite 
procedural requirements have been met, the unresolved issues that prevent the conclusion of a 
mutual agreement must be submitted to arbitration. 


64. The arbitration process provided for by the paragraph is not an alternative or additional 
recourse: where the competent authorities have reached an agreement that does not leave any 
unresolved issues as regards the application of the Convention, there are no unresolved issues that 
can be brought to arbitration even if the person who made the mutual agreement request does not 
consider that the agreement reached by the competent authorities provides a correct solution to the 
case. The paragraph is, therefore, an extension of the mutual agreement procedure that serves to 
enhance the effectiveness of that procedure by ensuring that where the competent authorities 
cannot reach an agreement on one or more issues that prevent the resolution of a case, a resolution 
of the case will still be possible by submitting those issues to arbitration. Thus, under the 
paragraph, the resolution of the case continues to be reached through the mutual agreement 
procedure, whilst the resolution of a particular issue which is preventing agreement in the case is 
handled through an arbitration process. This distinguishes the process established in paragraph 5 
from other forms of commercial or government-private party arbitration where the jurisdiction of 
the arbitration panel extends to resolving the whole case. 


65. Before 2017, a footnote to paragraph 5 indicated It is recognised, however, that in some 
States, national law, policy or administrative considerations may not allow or justify the type of 
arbitration process provided for in the paragraph and gave the. For example, there may be of 
constitutional barriers preventing arbitrators from deciding tax issues. In addition, some countries 
may only be in a position to include this paragraph in treaties with particular States. For these 
reasons, the paragraph should only be included in the Convention where each State concludes that 
the process is capable of effective implementation. The footnote was deleted, however, in 
recognition of the importance of including an arbitration mechanism that ensures the resolution 
of disputes between the competent authorities where these disputes would otherwise prevent the 
mutual agreement procedure from playing its role. 
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65.1 Paragraph 5 includes the essential conditions of the arbitration process. The last sentence 
of the paragraph expressly requires the competent authorities to agree on the mode of 
application of that process and it is therefore expected that most of the procedural aspects of the 
process will be determined in an agreement between the competent authorities (see paragraph 85 
below and the sample “mutual agreement on arbitration” included in the Annex). Some States, 
however, may prefer to incorporate into the Convention itself certain of these procedural 
aspects. Whilst this increases the complexity of the arbitration provision, a State may consider 
that the importance of some of these aspects (such as the rules concerning the appointment of 
the arbitrators and the confidentiality of information communicated to them) is such that these 
issues should be addressed in the Convention itself. Part VI of the Multilateral Convention to 
Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting (the 
“Multilateral Instrument”), which was opened for signature on 31 December 2016, provides a 
good example of a convention that includes many of the procedural aspects of the arbitration 
process.  


66. In addition, sSome States may wish to include paragraph 5 but limit its application to a more 
restricted range of cases. For example, access to arbitration could be restricted to cases involving 
issues which are primarily factual in nature. It could also be possible to provide that arbitration 
would always be available for issues arising in certain classes of cases, for example, highly factual 
cases such as those related to transfer pricing or the question of the existence of a permanent 
establishment, whilst extending arbitration to other issues on a case-by-case basis. States wishing 
to limit the application of paragraph 5 should be mindful that any significant restriction in the 
scope of an arbitration provision may limit its effectiveness in ensuring the resolution of 
unresolved issues arising in a mutual agreement procedure case.  


66.1 Where paragraph 5 is included in a new convention that replaces provisions of a previous 
convention that included an arbitration provision or to which Part VI of the Multilateral 
Instrument applied, the Contracting States should clarify whether paragraph 5 of the new 
convention applies to cases related to the provisions of that previous convention. If that is not 
the case, the Contracting States should ensure that the arbitration provision of the previous 
convention or of Part VI of the Multilateral Instrument, as the case may be, continues to apply 
in order to ensure the arbitration of unresolved issues arising under the provisions of that 
previous convention.  


67. Also, States which are members of the European Union may want to co-ordinate the scope 
of paragraph 5 with their obligations under legal instruments applicable to these members the 
European Arbitration Convention. Such co-ordination should ensure that arbitration under such 
a legal instrument is possible even if paragraph 5 has a narrower scope. This could be done, for 
example, by including in Article 25 an additional paragraph drafted along the following lines: 


Paragraph 5 shall not affect the fulfilment of wider obligations that result from any other 
legal instrument applicable to the Contracting States and that relate to the arbitration of 
unresolved issues referred to in that paragraph. 


The co-ordination should also ensure that unresolved issues within the scope of application of 
paragraph 5 are not subject to arbitration procedures under both that paragraph and under any 
other legal instrument.  


68. The taxpayer should be able to request arbitration of unresolved issues in all cases dealt with 
under the mutual agreement procedure that have been presented under paragraph 1 on the basis that 
the actions of one or both of the Contracting States have resulted for a person in taxation not in 
accordance with the provisions of this Convention. Where the mutual agreement procedure is not 
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available, for example because of the existence of serious violations involving significant penalties 
(see paragraph 26), it is clear that paragraph 5 is not applicable.  


69.  Where two Contracting States that have not included the paragraph in their Convention wish 
to implement an arbitration process for general application or to deal with a specific case, it is still 
possible for them to do so by mutual agreement. In that case, the competent authorities can 
conclude a mutual agreement along the lines of the sample wording presented in the Annex, to 
which they would add the following first paragraph:  


1. Where, 


a)  under paragraph 1 of Article 25 of the Convention, a person has presented a case to the 
competent authority of a Contracting State on the basis that the actions of one or both of 
the Contracting States have resulted for that person in taxation not in accordance with 
the provisions of this Convention, and  


b)  the competent authorities are unable to reach an agreement to resolve that case pursuant 
to paragraph 2 of the Article within two years from the date when all the information 
required by the competent authorities in order to address the case has been provided 
to both competent authorities the presentation of the case to the competent authority of 
the other Contracting State,  


any unresolved issues arising from the case shall be submitted to arbitration in accordance 
with the following paragraphs if the person so requests in writing. These unresolved issues 
shall not, however, be submitted to arbitration if a decision on these issues has already been 
rendered by a court or administrative tribunal of either State. Unless a person directly affected 
by the case does not accept the mutual agreement that implements the arbitration decision, the 
competent authorities hereby agree to consider themselves bound by the arbitration decision 
and to resolve the case pursuant to paragraph 2 of Article 25 on the basis of that decision. 


This agreement would go on to address the various structural and procedural issues discussed in 
the Annex. Whilst the competent authorities would thus be bound by such process, such agreement 
would be given as part of the mutual agreement procedure and would therefore only be effective as 
long as the competent authorities continue to agree to follow that process to solve cases that they 
have been unable to resolve through the traditional mutual agreement procedure.  


70. Paragraph 5 provides that a person who has presented a case to the competent authority of a 
Contracting State pursuant to paragraph 1 on the basis that the actions of one or both of the 
Contracting States have resulted for that person in taxation not in accordance with the provisions of 
this Convention may request in writing that any unresolved issues arising from the case be 
submitted to arbitration. This request may be made at any time after a period of two years that 
begins on the date when all the information required by the competent authorities in order to 
address the case has been provided to both competent authorities when the case is presented to 
the competent authority of the other Contracting State. Recourse to arbitration is therefore not 
automatic; the person who presented the case may prefer to wait beyond the end of the two year 
period (for example, to allow the competent authorities more time to resolve the case under 
paragraph 2) or simply not to pursue the case. [rest of the paragraph moved to new paragraph 
70.1] 


70.1 States that consider that the two year period is too short may amend the provision to allow 
an arbitration request to be made only after three years. Also, States are free to provide that, in 
certain circumstances, a longer period of time will be required before the request can be made in a 
specific case. This could be done, for example, by allowing the competent authorities to agree, 
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on a case-by-case basis, to a different time period before the expiration of the two years; this 
could be done by drafting subparagraph b) as follows:  


b) the competent authorities are unable to reach an agreement to resolve that case 
pursuant to paragraph 2 within two years from the date when all the information 
required by the competent authorities in order to address the case has been provided to 
both competent authorities (unless, prior to the expiration of that period, the competent 
authorities of the Contracting States have agreed to a different time period with respect 
to that case and have notified the person who presented the case of such agreement).  


70.2 States may also wish to provide that the two year period will be suspended in 
circumstances in which the mutual agreement procedure itself is suspended. This may be the 
case, for example, where the mutual agreement procedure case concerns one or more issues that 
are also pending before a court or administrative tribunal and a Contracting State will not allow 
a taxpayer to pursue simultaneously both a mutual agreement procedure and proceedings before 
a court or administrative tribunal (see paragraph 76). It may also be the case where one 
competent authority agrees with the person who presented the case to suspend the mutual 
agreement procedure (e.g. because of serious illness or some other personal hardship). The 
following provision could be added to paragraph 5 to deal with such cases: 


Where a competent authority has suspended the mutual agreement procedure referred to in 
paragraph 1 because a case with respect to one or more of the same issues is pending 
before a court or administrative tribunal, the period provided in subparagraph b) shall stop 
running until the case pending before a court or administrative tribunal has been 
suspended or withdrawn. Also, where a person who presented a case and a competent 
authority have agreed to suspend the mutual agreement procedure, the period provided in 
subparagraph b) will stop running until the suspension has been lifted. 


70.3 In some cases, after a taxpayer has provided the initial information needed to undertake 
substantive consideration of the case, the competent authorities may need to request additional 
information from the taxpayer. For example, after the period provided in subparagraph b) has 
begun and after further analysis of the case, a competent authority may determine that it needs 
additional information in order to reach agreement on how to resolve a remaining issue. In such 
cases, a failure by a person directly affected by the case to provide such additional information 
in a timely manner may delay or prevent the competent authorities from being able to resolve the 
case. This issue may be dealt with by using the alternative formulation of subparagraph b) 
suggested in paragraph 70.1 above, which allows the competent authorities to agree to a 
different period of time on a case-by-case basis. Alternatively, it could be dealt with in the 
mutual agreement that will settle the mode of application of the arbitration provision, e.g. by 
providing that the two year period will be extended where both competent authorities agree that 
a person directly affected by the case has failed to provide in a timely manner any additional 
material information requested by either competent authority after the start of the period 
provided in subparagraph b) (see Article 7 of the sample mutual agreement in the Annex; a 
similar provision could instead be added to the Convention itself if the alternative provision in 
paragraph 70.1 is not used). 


71. Under paragraph 2 of Article 25, the competent authorities must endeavour to resolve a case 
presented under paragraph 1 with a view to the avoidance of taxation not in accordance with the 
Convention. For the purposes of paragraph 5, a case should therefore not be considered to have 
been resolved as long as there is at least one issue on which the competent authorities disagree and 
which, according to one of the competent authorities, indicates that there has been taxation not in 
accordance with the Convention. One of the competent authorities could not, therefore, unilaterally 
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decide that such a case is closed and that the person involved cannot request the arbitration of 
unresolved issues; similarly, the two competent authorities could not consider that the case has 
been resolved and deny the request for arbitration if there are still unresolved issues that prevent 
them from agreeing that there has not been taxation not in accordance with the Convention. Where, 
however, the two competent authorities agree that taxation by both States has been in accordance 
with the Convention, there are no unresolved issues and the case may be considered to have been 
resolved, even in the case where there might be double taxation that is not addressed by the 
provisions of the Convention.  


72. The arbitration process is only available in cases where the person considers that taxation 
not in accordance with the provisions of the Convention has actually resulted from the actions of 
one or both of the Contracting States; it is not available, however, in cases where it is argued that 
such taxation will eventually result from such actions even if the latter cases may be presented to 
the competent authorities under paragraph 1 of the Article (see paragraph 70 above). For that 
purpose, taxation should be considered to have resulted from the actions of one or both of the 
Contracting States as soon as, for example, tax has been paid, assessed or otherwise determined or 
even in cases where the taxpayer is officially notified by the tax authorities that they intend to tax 
him on a certain element of income.  


73. As drafted, paragraph 5 only provides for arbitration of unresolved issues arising from a 
request made under paragraph 1 of the Article. States wishing to extend the scope of the paragraph 
to also cover mutual agreement cases arising under paragraph 3 of the Article are free to do so. In 
some cases, a mutual agreement case may arise from other specific treaty provisions, such as 
subparagraph 2 d) of Article 4. Under that subparagraph, the competent authorities are, in certain 
cases, required to settle by mutual agreement the question of the status of an individual who is a 
resident of both Contracting States. As indicated in paragraph 20 of the Commentary on Article 4, 
such cases must be resolved according to the procedure established in Article 25. If the competent 
authorities fail to reach an agreement on such a case and this results in taxation not in accordance 
with the Convention (according to which the individual should be a resident of only one State for 
purposes of the Convention), the taxpayer’s case comes under paragraph 1 of Article 25 and, 
therefore, paragraph 5 is applicable.  


74. In some States, it may be possible for the competent authorities to deviate from a court 
decision on a particular issue arising from the case presented to the competent authorities. Those 
States should therefore be able to omit the second sentence of the paragraph and, if they wish to 
use the alternative provision in paragraph 70.2 above, should amend it to read: 


Where a competent authority has suspended the mutual agreement procedure referred to in 
paragraph 1 because a case with respect to one or more of the same issues is pending 
before a court or administrative tribunal, the period provided in subparagraph b) will stop 
running until either a final decision has been rendered by the court or administrative 
tribunal or the case has been suspended or withdrawn. Also, where a person who 
presented a case and a competent authority have agreed to suspend the mutual 
agreement procedure, the period provided in subparagraph b) will stop running until the 
suspension has been lifted. 


75. The presentation of the case to the competent authority of the other State, which is the 
beginning of the two year period referred to in the paragraph, may be made by the person who 
presented the case to the competent authority of the first State under paragraph 1 of Article 25 (e.g. 
by presenting the case to the competent authority of the other State at the same time or at a later 
time) or by the competent authority of the first State, who would contact the competent authority of 
the other State pursuant to paragraph 2 if it is not itself able to arrive at a satisfactory solution of 
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the case. For the purpose of determining the start of the two year period, it will be considered that 
all the information required by the competent authorities in order to address the case has been 
provided to both competent authorities a case will only be considered to have been presented to 
the competent authority of the other State only if sufficient information has been presented to that 
both competent authoritiesy to allow themit to decide whether the objection underlying the case 
appears to be justified. The mutual agreement providing for the mode of application of paragraph 5 
(see the Annex) should clarify the process that will be used to determine that start date and 
should specify which type of information will normally be sufficient for that purpose. The sample 
mutual agreement included in the Annex suggests a process that is similar to the one used in 
Part VI of the Multilateral Instrument. States that consider that rules for the determination of 
the start date for the two year period should be included directly in the Convention are free to do 
so, e.g. by including provisions similar to those of paragraphs 5 to 9 of Article 19 of the 
Multilateral Instrument.  


76. The paragraph also deals with the relationship between the arbitration process and rights to 
domestic remedies. For the arbitration process to be effective and to avoid the risk of conflicting 
decisions, a person should not be allowed to pursue the arbitration process if the issues submitted 
to arbitration have already been resolved through the domestic litigation process of either State 
(which means that any court or administrative tribunal of one of the Contracting States has already 
rendered a decision that deals with these issues and that applies to that person). This is consistent 
with the approach adopted by most countries as regards the mutual agreement procedure and 
according to which:  


a) A person cannot pursue simultaneously the mutual agreement procedure and domestic legal 
remedies. Where domestic legal remedies are still available, the competent authorities will 
generally either require that the taxpayer agree to the suspension of these remedies or, if the 
taxpayer does not agree, will delay the mutual agreement procedure until these remedies are 
exhausted.  


b) Where the mutual agreement procedure is first pursued and a mutual agreement has been 
reached, the taxpayer and other persons directly affected by the case are offered the possibility 
to reject the agreement and pursue the domestic remedies that had been suspended; 
conversely, if these persons prefer to have the agreement apply, they will have to renounce the 
exercise of domestic legal remedies as regards the issues covered by the agreement.  


c) Where the domestic legal remedies are first pursued and are exhausted in a State, a person may 
only pursue the mutual agreement procedure in order to obtain relief of double taxation in the 
other State. Indeed, once a legal decision has been rendered in a particular case, most 
countries consider that it is impossible to override that decision through the mutual agreement 
procedure and would therefore restrict the subsequent application of the mutual agreement 
procedure to trying to obtain relief in the other State.  


The same general principles should be applicable in the case of a mutual agreement procedure that 
would involve one or more issues submitted to arbitration. It would not be helpful to submit an 
issue to arbitration if it is known in advance that one of the countries is limited in the response that 
it could make to the arbitration arbitral decision. This, however, would not be the case if the 
country could, in a mutual agreement procedure, deviate from a court decision (see paragraph 74) 
and in that case paragraph 5 could be adjusted accordingly.  


77. A second issue involves the relationship between existing domestic legal remedies and 
arbitration where the taxpayer has not undertaken (or has not exhausted) these legal remedies have 
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not been exhausted. In that case, the approach that would be the most consistent with the basic 
structure of the mutual agreement procedure would be to apply the same general principles when 
arbitration is involved. Thus, the legal remedies would be suspended pending the outcome of the 
mutual agreement procedure involving the arbitration of the issues that the competent authorities 
are unable to resolve and a tentative mutual agreement would be reached on the basis of that 
decision. As in other mutual agreement procedure cases, that agreement would then be presented to 
the taxpayer who would have to choose to accept the agreement, which would require abandoning 
any remaining domestic legal remedies, or reject the agreement to pursue these remedies.  


78. This approach is in line with the nature of the arbitration process set out in paragraph 5. The 
purpose of that process is to allow the competent authorities to reach a conclusion on the 
unresolved issues that prevent an agreement from being reached. When that agreement is achieved 
though the aid of arbitration, the essential character of the mutual agreement remains the same.  


79. In some cases, this approach will mean that the parties will have to expend time and 
resources in an arbitration process that will lead to a mutual agreement that will not be accepted by 
the taxpayer. As a practical matter, however, experience shows that there are very few cases where 
the taxpayer rejects a mutual agreement to resort to domestic legal remedies. Also, in these rare 
cases, one would expect the domestic courts or administrative tribunals to take note of the fact that 
the taxpayer had been offered an administrative solution to his case that would have bound both 
States.  


79.1 As noted in paragraph 76 a) above, most States will not allow a person to pursue 
simultaneously the mutual agreement procedure and domestic legal remedies. Some States, 
however, may permit a person simultaneously to pursue both the mutual agreement procedure 
and proceedings before a court or administrative tribunal with respect to the same issues; in 
these States, the possibility exists that a decision concerning an issue or issues submitted to 
arbitration may be rendered by a court or administrative tribunal after a request for arbitration 
has been made and before the arbitration panel has delivered its decision. Such States may wish 
to provide expressly that the arbitration process will terminate in such a circumstance, in order 
to avoid the difficulties that may then arise with the application of the mutual agreement 
implementing a subsequent arbitration decision (see paragraph 76 above). The following 
language could be added to paragraph 5 for this purpose: 


If, at any time after a request for arbitration has been made and before the arbitration 
panel has delivered its decision to the competent authorities of the Contracting States, a 
decision concerning the issue is rendered by a court or administrative tribunal of one of the 
Contracting States, the arbitration process shall terminate.  


80. In some States, unresolved issues between competent authorities may only be submitted to 
arbitration if domestic legal remedies are no longer available. In order to implement an arbitration 
approach, these States could consider the alternative approach of requiring a person to waive the 
right to pursue domestic legal remedies before arbitration can take place. This could be done by 
replacing the second sentence of the paragraph by “these unresolved issues shall not, however, be 
submitted to arbitration if any person directly affected by the case is still entitled, under the 
domestic law of either State, to have courts or administrative tribunals of that State decide these 
issues or if a decision on these issues has already been rendered by such a court or administrative 
tribunal.” To avoid a situation where a taxpayer would be required to waive domestic legal 
remedies without any assurance as to the outcome of the case, it would then be important to also 
modify the paragraph to include a mechanism that would guarantee, for example, that double 
taxation would in fact be relieved. Also, since the taxpayer would then renounce the right to be 
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heard by domestic courts, the paragraph should also be modified to ensure that sufficient legal 
safeguards are granted to the taxpayer as regards his participation in the arbitration process to meet 
the requirements that may exist under domestic law for such a renunciation to be acceptable under 
the applicable legal system (e.g. in some countries, such renunciation might not be effective if the 
person were not guaranteed the right to be heard orally during the arbitration).  


80.1  Some States consider that taxpayers and their advisors should not disclose any 
information received in the course of arbitration proceedings. States that share that view are 
free to include the following provision, which is based on paragraph 5 of Article 23 of the 
Multilateral Instrument:   


Prior to the beginning of arbitration proceedings, the competent authorities of the 
Contracting States shall ensure that each person that presented the case and their 
advisors agree in writing not to disclose to any other person any information received 
during the course of the arbitration proceedings from either competent authority or the 
arbitration panel. The mutual agreement procedure and the arbitration proceedings related 
to the case shall terminate if, at any time after a request for arbitration has been made 
and before the arbitration panel has delivered its decision to the competent authorities, a 
person that presented the case or one of that person’s advisors materially breaches that 
agreement. 


81. Paragraph 5 provides that, unless a person directly affected by the case does not accept the 
mutual agreement that implements the arbitration decision, that decision shall be binding on both 
States. Thus, the taxation of any person directly affected by the case will have to conform with the 
decision reached on the issues submitted to arbitration and the decisions reached in the arbitration 
process will be reflected in the mutual agreement that will be presented to these persons. Where, 
however, an arbitration decision is found to be unenforceable by the courts of one of the 
Contracting States because of a violation of paragraph 5 of Article 25 or of any procedural rule, 
that arbitration decision will not be binding on either State (see also Article 11 of the sample 
mutual agreement, which deals with this issue). 


82. As noted in subparagraph 76 b) above, where a mutual agreement is reached before 
domestic legal remedies have been exhausted, it is normal for the competent authorities to require, 
as a condition for the application of the agreement, that the persons affected renounce the exercise 
of domestic legal remedies that may still exist as regards the issues covered by the agreement. 
Without such renunciation, a subsequent court decision could indeed prevent the competent 
authorities from applying the agreement. Thus, for the purpose of paragraph 5, if a person to 
whom the mutual agreement that implements the arbitration decision has been presented does not 
agree to renounce the exercise of domestic legal remedies, that person must be considered not to 
have accepted that agreement. Where the mutual agreement is not accepted, or is considered not 
to have been accepted, the case shall not be eligible for any further consideration by the 
competent authorities. 


82.1  For greater certainty, some States may wish to reflect the conclusions of paragraphs 81 
and 82 above into the text of their conventions, which could be done by adding an additional 
paragraph drafted along the following lines:  


For the purposes of paragraph 5 


a) the mutual agreement that implements the arbitration decision on the case shall be 
considered not to be accepted by a person directly affected by the case if any person 
directly affected by the case does not, within 60 days after the date on which 
notification of the mutual agreement is sent to the person, withdraw all issues 
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resolved in the mutual agreement implementing the arbitration decision from 
consideration by any court or administrative tribunal or otherwise terminate any 
pending court or administrative proceedings with respect to such issues in a 
manner consistent with that mutual agreement; and 


b) the decision shall not be binding on the Contracting States if: 


(i) a final decision of the courts of one of the Contracting States holds that the 
arbitration decision is invalid. In such a case, the request for arbitration under 
paragraph 5 shall be considered not to have been made, and the arbitration 
process shall be considered not to have taken place (except with respect to any 
applicable provisions dealing with confidentiality of information and payment of 
the costs related to the arbitration). In such a case, a new request for arbitration 
may be made unless the competent authorities agree that such a new request 
should not be permitted; or 


(ii)  a person directly affected by the case pursues litigation in any court or 
administrative tribunal concerning the issues that were resolved in the mutual 
agreement implementing the arbitration decision.  


83. The arbitration decision is only binding with respect to the specific issues submitted to 
arbitration. Whilst nothing would prevent the competent authorities from solving other similar 
cases (including cases involving the same persons but different taxable periods) on the basis of the 
decision, there is no obligation to do so and each State therefore has the right to adopt a different 
approach to deal with these other cases. 


84. Some States may wish to allow the competent authorities to depart from the arbitration 
decision, provided that they can agree on a different solution that would settle all outstanding 
issues that prevented the resolution of the mutual agreement procedure case (this, for example, 
is allowed under Article 12 of the EU Arbitration Convention). States wishing to do so are free to 
amend the third sentence of the paragraph as follows:  


... Unless a person directly affected by the case does not accept the mutual agreement that 
implements the arbitration decision or the competent authorities and the persons directly 
affected by the case agree on a different solution resolution of all unresolved issues arising 
from the case within six three months after the decision has been communicated to them, the 
arbitration decision shall be binding on both States and shall be implemented notwithstanding 
any time limits in the domestic laws of these States.  


85. The last sentence of the paragraph leaves the mode of application of the arbitration process 
to be settled by mutual agreement. As indicated in paragraph 65.1 above, some States may prefer 
to incorporate into the Convention itself certain of the procedural aspects of the arbitration 
process; other States may want to deal with them through Some aspects could also be covered in 
the Article itself, a protocol or through an exchange of diplomatic notes. It should be noted, 
however, that addressing these issues through a mutual agreement allows more flexibility with 
respect to subsequent changes that could become necessary as the Contracting States gain 
experience in applying the arbitration provisions. Whatever form the agreement takes, it should 
set out the structural and procedural rules to be followed in applying the paragraph, taking into 
account the paragraph’s requirement that the arbitration decision be binding on both States. Ideally, 
that agreement should be drafted at the same time as the Convention so as to be signed, and to 
apply, immediately after the paragraph becomes effective. Also, since the agreement will provide 
the details of the process to be followed to bring unresolved issues to arbitration, it would be 
important that this agreement be made public. A sample form of such a procedural mutual 
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agreement is provided in the Annex together with comments on the procedural rules that it puts 
forward. 


Annex — Sample Mutual Agreement on Arbitration 


1. The following is a sample form of agreement that the competent authorities may use as a 
basis for a mutual agreement to implement the arbitration process provided for in paragraph 5 of 
the Article (see paragraph 85 above). Paragraphs 2 to 4843 below discuss the various provisions of 
the agreement and, in some cases, put forward alternatives. Competent authorities are of course 
free to modify, add or delete any provisions of this sample agreement when concluding their 
bilateral agreement. 
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Mutual agreement on the implementation of paragraph 5 of Article 25 


The competent authorities of [State A] and [State B] have entered into the following 
mutual agreement to establish the mode of application of the arbitration process 
provided for in paragraph 5 of Article 25 of the [title of the Convention], which 
entered into force on [date of entry into force]. The competent authorities may modify 
or supplement this agreement by an exchange of letters between them. 


1. Request for submission of case to arbitration 


A request that unresolved issues arising from a mutual agreement case be 
submitted to arbitration pursuant to paragraph 5 of Article 25 of the Convention 
(the “request for arbitration”) shall be made in writing and sent to one or both of 
the competent authorities. The request shall contain sufficient information to 
identify the case. The request shall also be accompanied by a written statement by 
each of the persons who either made the request or is directly affected by the case 
that no decision on the same issues has already been rendered by a court or 
administrative tribunal of the States. Within 10 days after the receipt of the request, 
a competent authority who received it without any indication that it was also sent 
to the other competent authority shall send a copy of that request and the 
accompanying statements to the other competent authority. 


2. Start date of the two-year period 


1. A request for arbitration may only be made after two years from the date on 
which a case presented to the competent authority of one Contracting State under 
paragraph 1 of Article 25 has also been presented to the competent authority of the 
other State when all the information required by the competent authorities in 
order to address the case has been provided to both competent authorities 
(hereinafter referred to as the “start date”). For this purpose, a case shall be 
considered to have been presented to the competent authority of the other State 
only if the following information has been presented the information required by 
the competent authorities in order to address the case shall include: [the 
necessary information and documents will be specified in the agreement].  


2. The following rules shall apply in order to determine the start date:  


a) The competent authority that received the initial request for a mutual 
agreement procedure under paragraph 1 of Article 25 of the Convention 
shall, within 60 days after receiving the request: 


(i) send a notification to the person who presented the case that it has 
received the request; and 


(ii) send a notification of that request, along with a copy of the request, 
to the competent authority of the other Contracting State.  


b)  Within 90 days after receiving the request for a mutual agreement 
procedure (or a copy thereof from the competent authority of the other 
Contracting State), each competent authority shall either: 


(i) notify the person who has presented the case and the other 
competent authority that it has received the information necessary 
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to undertake substantive consideration of the case; or 
(ii) request additional information from that person for that purpose. 


c)  Where, pursuant to subdivision (ii) of subparagraph b) above, one or both 
of the competent authorities have requested from the person who presented 
the case additional information necessary to undertake substantive 
consideration of the case, the competent authority that requested the 
additional information shall, within 90 days after receiving the additional 
information from that person, notify that person and the other competent 
authority either: 


(i) that it has received the requested information; or 
(ii) that some of the requested information is still missing. 


d)  Where neither competent authority has requested additional information 
pursuant to subdivision (ii) of subparagraph b) above, the start date shall 
be the earlier of: 


(i)  the date on which both competent authorities have notified the 
person who presented the case pursuant to subdivision (i) of 
subparagraph b) above; and 


(ii) the date that is 90 days after the notification to the competent 
authority of the other Contracting State pursuant to subdivision (ii) 
of subparagraph a) above. 


e)  Where additional information has been requested pursuant to subdivision 
ii) of subparagraph b) above, the start date shall be the earlier of: 


(i)  the latest date on which the competent authorities that requested 
additional information have notified the person who presented the 
case and the other competent authority pursuant to subdivision (i) 
of subparagraph c) above; and 


(ii) the date that is 90 days after both competent authorities have 
received all information requested by either competent authority 
from the person who presented the case. 


  If, however, one or both of the competent authorities send the notification 
referred to in subdivision (ii) of subparagraph c) above, such notification 
shall be treated as a request for additional information under 
subdivision (ii) of subparagraph b). 


3. Terms of Reference[Terms of Reference: as explained in paragraphs 15.1 to 15.5 
of the explanations that follow this sample agreement, the agreement could also 
provide for the adoption of “terms of reference”]  


Within three months after the request for arbitration has been received by both 
competent authorities, the competent authorities shall agree on the questions to be 
resolved by the arbitration panel and communicate them in writing to the person 
who made the request for arbitration. This will constitute the “Terms of Reference” 
for the case. Notwithstanding the following paragraphs of this agreement, the 
competent authorities may also, in the Terms of Reference, provide procedural 
rules that are additional to, or different from, those included in these paragraphs 
and deal with such other matters as are deemed appropriate. 
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4. Failure to communicate the Terms of Reference 


If the Terms of Reference have not been communicated to the person who made 
the request for arbitration within the period referred to in paragraph 3 above, that 
person and each competent authority may, within one month after the end of that 
period, communicate in writing to each other a list of issues to be resolved by the 
arbitration. All the lists so communicated during that period shall constitute the 
tentative Terms of Reference. Within one month after all the arbitrators have been 
appointed as provided in paragraph 5 below, the arbitrators shall communicate to 
the competent authorities and the person who made the request for arbitration a 
revised version of the tentative Terms of Reference based on the lists so 
communicated. Within one month after the revised version has been received by 
both of them, the competent authorities will have the possibility to agree on 
different Terms of Reference and to communicate them in writing to the arbitrators 
and the person who made the request for arbitration. If they do so within that 
period, these different Terms of Reference shall constitute the Terms of Reference 
for the case. If no different Terms of Reference have been agreed to between the 
competent authorities and communicated in writing within that period, the revised 
version of the tentative Terms of Reference prepared by the arbitrators shall 
constitute the Terms of Reference for the case. 


35. Selection and appointment of arbitrators 


1. The arbitration panel shall consist of three individual arbitrators with 
expertise or experience in international tax matters. Each arbitrator appointed to 
the arbitration panel must be impartial and independent of the competent 
authorities, tax administrations, and ministries of finance of the Contracting States 
and of all persons directly affected by the case (as well as their advisors) at the time 
of accepting an appointment, maintain his or her impartiality and independence 
throughout the proceedings, and avoid any conduct for a reasonable period of time 
thereafter which may damage the appearance of impartiality and independence of 
the arbitrators with respect to the proceedings. 


2. Within 60 days three months after the Terms of Reference have been received 
by the person who made the request for arbitration or, where paragraph 4 applies, 
within four months after the request for arbitration (or a copy thereof) has been 
received by both competent authorities, the competent authorities shall each appoint 
one arbitrator. Within two months60 days after the latter appointment, the arbitrators 
so appointed will appoint a third arbitrator who will function as Chair. The Chair 
shall not be a national or resident of either Contracting State. 


3. If any appointment is not made within the required time period, the 
arbitrator(s) not yet appointed shall be appointed by the Director of the OECD 
Centre for Tax Policy and Administration highest ranking official of the Centre 
for Tax Policy and Administration of the Organisation for Economic Co-
operation and Development who is not a national of either Contracting State 
within 10 days after receiving a request to that effect from the person who made 
the request for arbitration. The same procedure shall apply with the necessary 
adaptations if for any reason it is necessary to replace an arbitrator after the 
arbitration process has begun. Unless the Terms of Reference provide otherwise, 
the remuneration of all arbitrators …. [the mode of remuneration should be 
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described here; one possibility would be to refer to the method used in the Code of 
Conduct on the EC Arbitration Convention]. 


4. An arbitrator will be considered to have been appointed when a letter 
confirming that appointment and signed by both the arbitrator and the person or 
persons who have the power to appoint that arbitrator has been communicated to 
both competent authorities.  


46. Streamlined Arbitration process 


If the competent authorities so indicate in the Terms of Reference (provided that 
these have not been agreed to after the selection of arbitrators pursuant to 
paragraph 4 above), the following rules shall apply to a particular case 
notwithstanding paragraphs 5, 11, 15, 16 and 17 of this agreement: 


1. Within 60 days after the appointment of the Chair of the arbitration panel 
(unless, before the end of that period, the competent authorities agree on a 
different period or agree to use the approach described in Article 5 with respect 
to the relevant case), the competent authority of each Contracting State shall 
submit to each arbitrator and to the other competent authority a proposed 
resolution which addresses all unresolved issue(s) in the case (taking into account 
all agreements previously reached in that case between the competent authorities). 
The proposed resolution shall be limited to a disposition of specific monetary 
amounts (for example, of income) or, where specified, the maximum amount of tax 
that may be charged pursuant to the provisions of the Convention, for each 
adjustment or similar issue in the case. In a case in which the competent 
authorities of the Contracting States have been unable to reach agreement on an 
issue regarding the conditions for application of a provision of the Convention 
(hereinafter referred to as a “threshold question”), such as whether an individual 
is a resident or whether a permanent establishment exists, the competent 
authorities may submit alternative proposed resolutions with respect to issues the 
determination of which is contingent on resolution of such threshold questions. 


2.  The competent authority of each Contracting State may also submit to the 
arbitrators and to the other competent authority, within the period of time provided 
for in paragraph 1, a supporting position paper for consideration by the 
arbitrators.  


3. Each competent authority may also submit to the arbitrators and to the other 
competent authority, within 120 days after the appointment of the Chair of the 
arbitration panel, a reply submission with respect to the proposed resolution and 
supporting position paper submitted by the other competent authority.  


4. As far as possible, the arbitrators will use tele- and videoconferencing to 
communicate between themselves and with both competent authorities. If a face-
to-face meeting involving additional costs is necessary, the Chair will contact the 
competent authorities who will decide when and where the meeting should be held 
and will communicate that information to the arbitrators.  


5.  The arbitration panel shall select as its decision one of the proposed 
resolutions for the case submitted by the competent authorities with respect to each 
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issue and any threshold questions, and shall not include a rationale or any other 
explanation of the decision. The arbitration decision will be adopted by a simple 
majority of the arbitrators. Unless the competent authorities agree otherwise, the 
arbitration decision shall be delivered to the competent authorities of the 
Contracting States in writing within 60 days after the reception by the arbitrators 
of the last reply submission or, if no reply submission has been submitted, within 
150 days after the appointment of the Chair of the arbitration panel. The 
arbitration decision shall have no precedential value. 


 a) within one month after the Terms of Reference have been received by the 
person who made the request for arbitration, the two competent authorities 
shall, by common consent, appoint one arbitrator. If, at the end of that 
period, the arbitrator has not yet been appointed, the arbitrator will be 
appointed by the Director of the OECD Centre for Tax Policy and 
Administration within 10 days of receiving a request to that effect from the 
person who made the request referred to in paragraph 1. The remuneration of 
the arbitrator shall be determined as follows … [the mode of remuneration 
should be described here; one possibility would be to refer to the method 
used in the Code of Conduct on the EC Arbitration Convention]. 


b) Within two months from the appointment of the arbitrator, each competent 
authority will present in writing to the arbitrator its own reply to the 
questions contained in the Terms of Reference. 


c) Within one month from having received the last of the replies from the 
competent authorities, the arbitrator will decide each question included in the 
Terms of Reference in accordance with one of the two replies received from 
the competent authorities as regards that question and will notify the 
competent authorities of the choice, together with short reasons explaining 
that choice. Such decision will be implemented as provided in paragraph 19. 


5. Optional arbitration process 


1.  If, within 60 days after the appointment of the Chair of the arbitration panel, 
the competent authorities agree to use the approach described in this Article with 
respect to a given case, each competent authority must provide to the arbitration 
panel and to the other competent authority, within 120 days after that election, 
any information that it considers necessary for the panel to reach its decision. 
That information should include a description of the facts and of the unresolved 
issues to be decided together with the position of the competent authority 
concerning these issues and the arguments supporting that position. Unless the 
competent authorities agree otherwise, the arbitration panel may not take into 
account any information that was not available to both competent authorities 
before both competent authorities received the request for arbitration (or a copy 
thereof). 


2. [previously Article 10 of the sample mutual agreement]The person who made 
the request for arbitration may, either directly or through his representatives, present 
his position to the arbitrators in writing to the same extent that he can do so during 
the mutual agreement procedure. In addition, with the permission of the arbitrators if 
the competent authorities and arbitrators all agree, the person may present his 
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position orally during the arbitration proceedings. 


3. Within 30 days after the Chair has informed the competent authorities that a 
meeting of the arbitration panel should be held, the competent authorities will 
decide when and where the meeting will be held and will communicate that 
information to the arbitrators.  


4.  The arbitrators shall decide the issues submitted to arbitration in accordance 
with the applicable provisions of the Convention and, subject to these provisions, of 
those of the domestic laws of the Contracting States. The arbitrators shall also 
consider any other sources which the competent authorities of the Contracting 
States may by mutual agreement expressly identify. 


5. [previously Article 11 of the sample mutual agreement]Subject to the 
provisions of the Convention and of this agreement and the Terms of Reference, 
the arbitrators shall adopt those procedural and evidentiary rules that they deem 
necessary to provide a decision concerning the unresolved issues submitted to 
arbitration. answer the questions set out in the Terms of Reference. They will have 
access to all information necessary to decide the issues submitted to arbitration, 
including confidential information. Unless the competent authorities agree 
otherwise, any information that was not available to both competent authorities 
before the request for arbitration was received by both of them shall not be taken 
into account for purposes of the decision. 


6.  Unless the competent authorities agree otherwise, the arbitration decision 
shall be delivered to the competent authorities of the Contracting States in writing 
within 365 days after the date of the appointment of the Chair and shall indicate 
the sources of law relied upon and the reasoning which led to its result. The 
arbitration decision shall be adopted by a simple majority of the arbitrators. The 
arbitration decision shall have no precedential value. With the permission of the 
person who made the request for arbitration and both competent authorities, the 
decision of the arbitration panel will be made public in redacted form without 
mentioning the names of the parties involved or any details that might disclose 
their identity and with the understanding mention that the decision has no formal 
precedential value. 


7. Eligibility and appointment of arbitrators 


Any person, including a government official of a Contracting State, may be 
appointed as an arbitrator, unless that person has been involved in prior stages of 
the case that results in the arbitration process. An arbitrator will be considered to 
have been appointed when a letter confirming that appointment has been signed 
both by the person or persons who have the power to appoint that arbitrator and by 
the arbitrator himself. 


68. Communication of information and confidentiality 


1. For the sole purposes of the application of the provisions of Articles 25 and 
26, and of the domestic laws of the Contracting States, concerning the 
communication and the confidentiality of the information related to the case that 
results in the arbitration process, each arbitrator and a maximum of three staff 







 


 157 


per arbitrator (and prospective arbitrators solely to the extent necessary to 
verify their ability to fulfil the requirements of arbitrators) shall be designated as 
authorised representatives of the competent authority that has appointed that 
arbitrator or, if that arbitrator has not been appointed exclusively by one a 
competent authority, of the both competent authoritiesy of the Contracting State to 
which the case giving rise to the arbitration was initially presented. For the 
purposes of this agreement, where a case giving rise to arbitration was initially 
presented simultaneously to both competent authorities, “the competent authority 
of the Contracting State to which the case giving rise to the arbitration was initially 
presented” means the competent authority referred to in paragraph 1 of Article 25. 


2. In designating a person as its authorised representative pursuant to 
paragraph 1, the competent authority of a Contracting State shall ensure that the 
person agrees in writing to treat any information relating to the arbitration 
proceeding consistently with the confidentiality requirements of the Convention 
and of the applicable laws of that Contracting State. 


79. Suspension of time in the case of failure to provide information in a timely 
manner 


Notwithstanding paragraphs 5 and 6, where both competent authorities agree that 
the failure to resolve an issue within the two year period provided in paragraph 5 of 
Article 25 is mainly attributable to the failure of a person directly affected by the 
case to provide relevant information in a timely manner, the competent authorities 
may postpone the nomination of the arbitrator for a period of time corresponding to 
the delay in providing that information. Where both competent authorities agree 
that a person directly affected by the case has failed to provide in a timely 
manner any additional material information requested by either competent 
authority after the start date of the two year period referred to in paragraph 1 of 
Article 2, the period provided in that paragraph shall be extended for an amount 
of time equal to the period beginning on the date by which the information was 
requested and ending on the date on which that information was provided. 


10. Procedural and evidentiary rules 


Subject to this agreement and the Terms of Reference, the arbitrators shall adopt 
those procedural and evidentiary rules that they deem necessary to answer the 
questions set out in the Terms of Reference. They will have access to all 
information necessary to decide the issues submitted to arbitration, including 
confidential information. Unless the competent authorities agree otherwise, any 
information that was not available to both competent authorities before the request 
for arbitration was received by both of them shall not be taken into account for 
purposes of the decision. 


11. Participation of the person who requested the arbitration 


The person who made the request for arbitration may, either directly or through his 
representatives, present his position to the arbitrators in writing to the same extent 
that he can do so during the mutual agreement procedure. In addition, with the 
permission of the arbitrators, the person may present his position orally during the 
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arbitration proceedings. 


12. Logistical arrangements 


Unless agreed otherwise by the competent authorities, the competent authority to 
which the case giving rise to the arbitration was initially presented will be 
responsible for the logistical arrangements for the meetings of the arbitral panel 
and will provide the administrative personnel necessary for the conduct of the 
arbitration process. The administrative personnel so provided will report only to the 
Chair of the arbitration panel concerning any matter related to that process. 


813. Costs 


Unless agreed otherwise by the competent authorities: 


a) each competent authority and the person who requested the arbitration will 
bear the costs related to his own participation in the arbitration proceedings 
(including travel costs and costs related to the preparation and presentation 
of his views);  


b) each competent authority will bear the remuneration of the arbitrator 
appointed exclusively by that competent authority, or appointed by the 
highest ranking official of the Centre for Tax Policy and Administration 
of the Organisation for Economic Co-operation and Development that 
is not a national of either Contracting State Director of the OECD 
Centre for Tax Policy and Administration because of the failure of that 
competent authority to appoint that arbitrator, together with that arbitrator’s 
travel, telecommunication and secretariat costs; 


c) the remuneration of the other arbitrators Chair of the arbitration panel 
and theirthat Chair’s travel, telecommunication and secretariat costs will be 
borne equally in equal shares by the two competent authorities; 


d) other costs related to the any meetings of the arbitration panel and to the 
administrative personnel necessary for the conduct of the arbitration process 
will be borne by the competent authority to which the case giving rise to the 
arbitration was initially presented, or if presented in both States, will be 
shared equally competent authority that hosts that meeting;  


e) all other costs (including costs of translation and of recording the 
proceedings) related to expenses that both competent authorities have agreed 
to incur, will be borne equally in equal shares by the two competent 
authoritiesContracting States. 


14. Applicable Legal Principles 


The arbitrators shall decide the issues submitted to arbitration in accordance with 
the applicable provisions of the treaty and, subject to these provisions, of those of 
the domestic laws of the Contracting States. Issues of treaty interpretation will be 
decided by the arbitrators in the light of the principles of interpretation 
incorporated in Articles 31 to 33 of the Vienna Convention on the Law of Treaties, 
having regard to the Commentaries of the OECD Model Tax Convention as 







 


 159 


periodically amended, as explained in paragraphs 28 to 36.1 of the Introduction to 
the OECD Model Tax Convention. Issues related to the application of the arm’s 
length principle should similarly be decided having regard to the OECD Transfer 
Pricing Guidelines for Multinational Enterprises and Tax Administrations. The 
arbitrators will also consider any other sources which the competent authorities 
may expressly identify in the Terms of Reference. 


15. Arbitration decision 


Where more than one arbitrator has been appointed, the arbitration decision will be 
determined by a simple majority of the arbitrators. Unless otherwise provided in 
the Terms of Reference, the decision of the arbitral panel will be presented in 
writing and shall indicate the sources of law relied upon and the reasoning which 
led to its result. With the permission of the person who made the request for 
arbitration and both competent authorities, the decision of the arbitral panel will be 
made public in redacted form without mentioning the names of the parties involved 
or any details that might disclose their identity and with the understanding that the 
decision has no formal precedential value. 


16. Time allowed for communicating the arbitration decision 


The arbitration decision must be communicated to the competent authorities and 
the person who made the request for arbitration within six months from the date on 
which the Chair notifies in writing the competent authorities and the person who 
made the request for arbitration that he has received all the information necessary 
to begin consideration of the case. Notwithstanding the first part of this paragraph, 
if at any time within two months from the date on which the last arbitrator was 
appointed, the Chair, with the consent of one of the competent authorities, notifies 
in writing the other competent authority and the person who made the request for 
arbitration that he has not received all the information necessary to begin 
consideration of the case, then 


a) if the Chair receives the necessary information within two months after the 
date on which that notice was sent, the arbitration decision must be 
communicated to the competent authorities and the person who made the 
request for arbitration within six months from the date on which the 
information was received by the Chair, and 


b) if the Chair has not received the necessary information within two months 
after the date on which that notice was sent, the arbitration decision must, 
unless the competent authorities agree otherwise, be reached without taking 
into account that information even if the Chair receives it later and the 
decision must be communicated to the competent authorities and the person 
who made the request for arbitration within eight months from the date on 
which the notice was sent. 


917. Failure to communicate the decision within the required period 


In the event that the decision has not been communicated to the competent 
authorities within the period provided for in paragraphs 6 c) or 16 5 of Article 4 or 
paragraph 6 of Article 5, as the case may be, or within any other period agreed to 
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by the competent authorities, the competent authorities may agree to extend that 
period for a period not exceeding six months or, if they fail to do so within one 
month from the end of the period provided for in paragraph 6 c) or 16, they shall 
appoint a new arbitrator or arbitrators in accordance with paragraph 5 or 6 a), as the 
case may be Article 3. The date of such agreement shall, for the purposes of the 
subsequent application of Article 3, be deemed to be the date when the request for 
arbitration has been received by both competent authorities.  


1020. Where no arbitration decision will be provided 


Notwithstanding paragraphs 6, 15, 16 and 17, wWhere, at any time after a request 
for arbitration has been made and before the arbitrators have delivered a decision to 
the competent authorities and the person who made the request for arbitration, the 
competent authorities notify in writing the arbitrators and that person  


a)  that they have solved all the unresolved issues that were subject to 
arbitrationdescribed in the Terms of Reference, or 


b) that the person who presented the case has withdrawn the request for 
arbitration or the request for a mutual agreement procedure 


the case shall be considered as solved under the mutual agreement procedure and 
no arbitration decision shall be provided and the mutual agreement procedure 
shall be considered to have been completed.  


1118. Final decision 


The arbitration decision shall be final, unless that decision is found to be 
unenforceable by the courts of one of the Contracting States because of a violation 
of paragraph 5 of Article 25 or for any other reasonsof any procedural rule 
included in the Terms of Reference or in this agreement that may reasonably have 
affected the decision. If a decision is found to be unenforceable for one of these 
reasons, the request for arbitration shall be considered not to have been made and 
the arbitration process shall be considered not to have taken place (except for the 
purposes of Articles 6 “Communication of information and confidentiality” and 8 
“Costs”). 


1219. Implementing the arbitration decision 


The competent authorities will implement the arbitration decision within six 
months180 days after the communication of the decision to them by reaching a 
mutual agreement on the case that led to the arbitration. 


This agreement applies to any request for arbitration made pursuant to paragraph 5 of 
Article 25 of the Convention after that provision has become effective. 


[Date of signature of the agreement] 


[Signature of the competent authority of each Contracting State] 
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General approach of the sample agreement 


2. A number ofThere are two main approaches that can be taken to structuringfollowed when 
designing the arbitration process which isthat will be used to supplement the mutual agreement 
procedure. Under one approach, [rest of the sentence moved from paragraph 3]under the so-called 
“last best offer” or “final offer” approach, each competent authority would be required to give to 
the arbitration panel a proposed resolution of the issue involved and the arbitration panel would 
choose between the two proposals which were presented to it. Alternatively, which under what 
might be referred to as the “independent opinion” approach, the arbitrators would be presented 
with the facts and arguments by the parties based on the applicable law, and would then reach their 
own independent decision which would be based on a written, reasoned analysis of the facts 
involved and applicable legal sources. 


3. Alternatively, under the so-called “last best offer” or “final offer” approach, each competent 
authority would be required to give to the arbitral panel a proposed resolution of the issue involved 
and the arbitral panel would choose between the two proposals which were presented to it. Each of 
the two approaches has advantages and disadvantages and the choice of the approach depends 
on a number of policy considerations that are often specific to each State. In addition, Tthere are 
obviously a number of variations of these two approaches these two positions. For example, the 
arbitrators could reach an independent decision but would not be required to submit a written 
decision but simply their conclusions. To some extent, the appropriate method may also depends 
on the type of issue to be decided. 


4. The above sample agreement takes as its starting point the “last best offerindependent 
opinion” approach which is thus the generally applicable process but, in recognition of the fact that 
many in some cases, especially those which involve primarily factualcomplex legal questions, may 
be best handled differentlythe competent authorities may prefer to receive a more elaborate 
decision, it also provides for an alternative “streamlinedindependent opinion” process, based on 
the “last best offer” or “final offer” approach. Competent authorities can therefore agree to use that 
streamlined independent opinion process on a case-by-case basis. Competent authorities may of 
course adopt this combined approach, adopt the independent opinion approach streamlined 
process as the generally applicable process with the last best offer approach independent opinion 
as an option in some circumstances or limit themselves to only one of the two approaches. 


The request for arbitration 


5. ParagraphArticle 1 of the sample agreement provides the manner in which a request for 
arbitration should be made. Such request should be presented in writing to one of the competent 
authorities involved in the case. That competent authority should then inform the other competent 
authority within 10 days after the receipt of the request. 


6. In order to determine that the conditions of paragraph 5 of Article 25 have been met (see 
paragraph 76 of the Commentary on this Article) the request should be accompanied by statements 
indicating that no decision on these issues has already been rendered by domestic courts or 
administrative tribunals in either Contracting State. 


7. Since the arbitration process is an extension of the mutual agreement procedure that is 
intended to deal with cases that cannot be solved under that procedure, it would seem inappropriate 
to ask the person who makes the request to pay in order to make such request or to reimburse the 
expenses incurred by the competent authorities in the course of the arbitration proceedings. Unlike 
taxpayers’ requests for rulings or other types of advance agreements, where a charge is sometimes 
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made, providing a solution to disputes between the Contracting States is the responsibility of these 
States for which they in general should bear the costs. 


Start date of the two-year period 


8. A request for arbitration may not be made before two years from the date when all the 
information required by the competent authorities in order to address the case has been provided 
to both competent authorities a mutual agreement case presented to the competent authority of a 
Contracting State has also been presented to the competent authority of the other Contracting State. 
Paragraph 1 of Article 2 of the sample agreement refers to the information that is required for this 
that purpose, a case shall only be considered to have been presented to the competent authority of 
that other State if the information specified in that paragraph has been so provided. Thate 
paragraph should therefore include a list of the information required by the competent authorities; 
in general, that information will correspond to the information and documents that were required to 
initiate the mutual agreement procedurebegin the consideration of the case. Ordinarily, a 
Contracting State’s published guidance would indicate the information that would be required 
for that purpose. In such cases, it is assumed that the competent authorities would generally 
mutually agree to list or otherwise identify the information included in that guidance as the 
information that would be required by each Contracting State. 


9. Paragraph 2 of Article 2 describes the process to be followed in order to determine the 
precise date on which the two year period begins.  


10. Subparagraph a) provides that the competent authority that received the initial request for 
a mutual agreement procedure must, within 60 days after receiving that request, notify the 
person who presented the case that the request has been received, and send a notification of the 
request, along with a copy of the request, to the other competent authority.  


11. Under subparagraph b), a competent authority must notify the person that presented the 
case and the other competent authority that it has received all information necessary to 
undertake substantive consideration of the case, or request additional information for that 
purpose from the person that presented the case, within 90 days after the date on which it 
received the initial request or was notified of the request, as the case may be.  


12. Where one or both competent authorities request additional information, subparagraph c) 
provides that after receiving such information, the competent authority requesting the 
information would have 90 days to notify the person presenting the case and the other competent 
authority that it has received all necessary information, or that requested information is still 
missing. 


13. The start date of the two year period depends on whether such additional information has 
been requested. Where no request for additional information has been made, subparagraph d) 
provides that the start date is the earlier of: i) the date on which both competent authorities have 
notified the person who presented the case that all necessary information was received (i.e., the 
date on which the second of the two competent authorities has made that notification), and 
ii) 90  days after the date on which the competent authority to which the request for a mutual 
agreement procedure was initially made notified the other competent authority of the request. 


14.  Where additional information was requested, subparagraph e) provides that, in general, 
the start date is the earlier of: i) the latest date on which the competent authorities that requested 
additional information have notified the taxpayer and the other competent authority that the 
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information has been received; and ii) the date that is 90 days after both competent authorities 
have received the additional information from the person who presented the case. If either 
competent authority notifies the taxpayer and the other competent authority that some of the 
requested information is still missing, such notification shall be treated as a request for 
additional information. 


15. In some cases, after a taxpayer has provided the initial information needed to undertake 
substantive consideration of the case, the competent authorities may need to request additional 
information from the taxpayer. In such cases, a failure by a person directly affected by the 
case (i.e. the person who made the initial request for a mutual agreement procedure or a 
person whose tax liability is directly affected by the case) to provide such additional 
information in a timely manner may delay or prevent the competent authorities from being 
able to resolve the case. To address such cases, Article 7 of the sample agreement provides 
that the two year period provided shall be extended where both competent authorities agree 
that a person directly affected by the case has failed to provide in a timely manner any 
additional material information requested by either competent authority after the start of that 
period. In that case the period will be extended for an amount of time equal to the period 
beginning on the date by which the information was requested and ending on the date on 
which that information was ultimately provided.  


Terms of ReferenceTerms of reference 


15.1 Although the sample agreement does not expressly include provisions on the adoption of 
“terms of reference” as the first step of the arbitration process, the competent authorities may 
find it useful to include such provisions in the mutual agreement implementing the arbitration 
process.  These provisions could be drafted as follows: 


Terms of reference 


1. Within 60 days after the request for arbitration (or a copy thereof) has been received by 
both competent authorities, the competent authorities shall agree on the questions to be 
resolved by the arbitration panel and communicate them in writing to the person who made 
the request for arbitration. This will constitute the “Terms of Reference” for the case. 
Notwithstanding the following paragraphs of this agreement, the competent authorities may 
also, in the Terms of Reference, provide procedural rules that are additional to, or different 
from, those included in these paragraphs and deal with such other matters as are deemed 
appropriate. 


2. If the Terms of Reference have not been communicated to the person who made the 
request for arbitration within the period referred to in paragraph 1 above, that person and 
each competent authority may, within 30 days after the end of that period, communicate in 
writing to each other a list of issues to be resolved by the arbitration. All the lists so 
communicated during that period shall constitute the tentative Terms of Reference. Within 
30 days after all the arbitrators have been appointed as provided in the following paragraphs 
of this agreement, the Chair shall communicate to the competent authorities and the person 
who made the request for arbitration a revised version of the tentative Terms of Reference 
based on the lists so communicated. Within 30 days after the revised version has been 
received by both of them, the competent authorities will have the possibility to agree on 
different Terms of Reference and to communicate them in writing to the arbitrators and the 
person who made the request for arbitration. If they do so within that period, these different 
Terms of Reference shall constitute the Terms of Reference for the case. If no different 
Terms of Reference have been agreed to between the competent authorities and 
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communicated in writing within that period, the revised version of the tentative Terms of 
Reference prepared by the arbitrators shall constitute the Terms of Reference for the case. 


15.2 If such provisions are included in the agreement, it would be necessary to extend the 
period of time within which, under Article 3 of the sample mutual agreement, each competent 
authority shall appoint an arbitrator.  That period could, for example, be extended to 90 days, 
which would allow the competent authorities the possibility of taking into account the agreed 
Terms of Reference in selecting their respective arbitrators.    


15.3. The “Terms of Reference” would be the document that would set forth the questions to be 
resolved by the arbitrators. It would establish the jurisdictional basis for the issues which are to be 
decided by the arbitration panel. It would be established by the competent authorities who might 
wish in that connection to consult with the person who made the request for arbitration. If the 
competent authorities cannot agree on the Terms of Reference within the period provided for in the 
suggested paragraph 1 above, some mechanism would be necessary to ensure that the procedure 
goes forward. The suggested paragraph 2 above provides for that eventuality. 


15.4 Whilst the Terms of Reference would generally be limited to a particular issue or set of 
issues, it would be possible for the competent authorities, given the nature of the case and the 
interrelated nature of the issues, to draft the Terms of Reference so that the whole case (and not 
only certain specific issues) be submitted to arbitration. 


15.5 As indicated in the suggested paragraph 1 above, the procedural rules provided for in the 
sample agreement would apply unless the competent authorities provide otherwise in the Terms of 
Reference. It would therefore be possible for the competent authorities, through the Terms of 
Reference, to depart from any of these rules (including, for example, the rules for the nomination 
and remuneration of the arbitrators) or to provide for additional rules in a particular case. 


Streamlined process 


12. The normal process provided for by the sample agreement allows the consideration of 
questions of either law or fact, as well as of mixed questions of law and fact. Generally, it is 
important that the arbitrators support their decision with the reasoning leading to it. Showing the 
method through which the decision was reached may be important in assuring acceptance of the 
decision. 


13. In some cases, however, the unresolved issues will be primarily factual and the decision may 
be simply a statement of the final disposition, for example a determination of the amount of 
adjustments to the income and deductions of the respective related parties. Such circumstances will 
often arise in transfer pricing cases, where the unresolved issue may be simply the determination of 
an arm’s length transfer price or range of prices (although there are other transfer pricing cases that 
involve complex factual issues); there are also cases in which an analogous principle may apply, 
for example, the determination of the existence of a permanent establishment. In some cases, the 
decision may be a statement of the factual premises on which the appropriate legal principles 
should then be applied by the competent authorities. Paragraph 6 of the sample agreement provides 
a streamlined process which the competent authorities may wish to apply in these types of cases. 
That process, which will then override other procedural rules of the sample agreement, takes the 
form of the so-called “last best offer” or “final offer” arbitration, under which each competent 
authority is required to give to an arbitrator appointed by common consent that competent 
authority’s own reply to the questions included in the Terms of Reference and the arbitrator simply 
chooses one of the submitted replies. The competent authorities may, as for most procedural rules, 







 


 165 


amend or supplement the streamlined process through the Terms of Reference applicable to a 
particular case. 


Selection and appointment of arbitrators 


1614. Paragraph 5Article 3 of the sample agreement describes how arbitrators will be selected 
unless the Terms of Reference drafted for a particular case provide otherwise (for instance, by 
opting for the streamlined process described in the preceding paragraph or by providing for more 
than one arbitrator to be appointed by each competent authority). Normally, the two competent 
authorities will each appoint one arbitrator. These appointments must be made within 60 days after 
the request for arbitration has been received by both competent authorities three months after the 
Terms of Reference have been received by the person who made the request for arbitration (a 
different deadline is provided for cases where the competent authorities do not agree on the Terms 
of Reference within the required period). The arbitrators thus appointed will select a Chair who 
must be appointed within two months of the time at which 60 days after the date on which the last 
of the initial appointments was made. If the competent authorities do not appoint an arbitrator 
during the required period, or if the arbitrators so appointed do not appoint the third arbitrator 
within the required period, the paragraph provides that the appointment will be made by the 
highest ranking official of the Centre for Tax Policy and Administration of the Organisation 
for Economic Co-operation and Development who is not a national of either Contracting 
State Director of the OECD Centre for Tax Policy and Administration. The competent authorities 
may, of course, provide for other ways to address these rare situations but it seems important to 
provide for an independent appointing authority to solve any deadlock in the selection of the 
arbitrators. 


15. There is no need for the agreement to stipulate any particular qualifications for an arbitrator 
as it will be in the interests of the competent authorities to have qualified and suitable persons act 
as arbitrators and in the interests of the arbitrators to have a qualified Chair. However, it might be 
possible to develop a list of qualified persons to facilitate the appointment process and this function 
could be developed by the Committee on Fiscal Affairs. It is important that the Chair of the panel 
have experience with the types of procedural, evidentiary and logistical issues which are likely to 
arise in the course of the arbitral proceedings as well as having familiarity with tax issues. There 
may be advantages in having representatives of each Contracting State appointed as arbitrators as 
they would be familiar with this type of issue. Thus it should be possible to appoint to the panel 
governmental officials who have not been directly involved in the case. Once an arbitrator has 
been appointed, it should be clear that his role is to decide the case on a neutral and objective basis; 
he is no longer functioning as an advocate for the country that appointed him. 


17. Paragraph 1 of Article 3 provides the requirements that each arbitrator must satisfy. The 
arbitrators must have expertise or experience in international tax matters, though, unless 
the competent authorities agree otherwise, there is no requirement that each arbitrator have 
experience as a judge or an arbitrator. In addition, each arbitrator must, at the time of 
accepting his or her appointment, be impartial and independent of the competent authorities, 
tax administrations, and ministries of finance (or relevant equivalent ministries or 
departments, regardless of their name) of the Contracting States, as well as all persons directly 
affected by the case and their advisors. Each arbitrator must also maintain his or her 
impartiality and independence throughout the proceedings, and must, for a reasonable period 
of time thereafter, avoid conduct that may damage the appearance of impartiality and 
independence of the arbitrators with respect to the proceedings. Such conduct would include, 
for example, accepting employment with one of the persons directly affected by the case soon 
after delivering the arbitration decision with respect to the case. The competent authorities 
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are free to agree on additional details with respect to the applicable standards for impartiality 
and independence. For example, the competent authorities may wish to require that any 
prospective arbitrator disclose to the competent authorities any fact or circumstance likely to 
call into question that prospective arbitrator’s impartiality or independence. The competent 
authorities may also wish to agree to rules addressing the situation in which an arbitrator is 
unable to perform his or her duties, as a result of illness or incapacity, failing to meet standards 
for impartiality and independence, or any other reason. 


16. Paragraph 9 of the sample agreement provides that the appointment of the arbitrators may be 
postponed where both competent authorities agree that the failure to reach a mutual agreement 
within the two year period is mainly attributable to the lack of cooperation by a person directly 
affected by the case. In that case, the approach taken by the sample agreement is to allow the 
competent authorities to postpone the appointment of the arbitrators by a period of time 
corresponding to the undue delay in providing them with the relevant information. If that 
information has not yet been provided when the request for arbitration is submitted, the period of 
time corresponding to the delay in providing the information continues to run until such 
information is finally provided. Where, however, the competent authorities are not provided with 
the information necessary to solve a particular case, there is nothing that prevents them from 
resolving the case on the basis of the limited information that is at their disposal, thereby 
preventing any access to arbitration. Also, it would be possible to provide in the agreement that if 
within an additional period (e.g. one year), the taxpayer still had not provided the necessary 
information for the competent authorities to properly evaluate the issue, the issue would no longer 
be required to be submitted to arbitration. 


18. Paragraph 4 of Article 3 clarifies when an arbitrator shall be considered to have been 
appointed, which is relevant for the purposes of other provisions that make reference to the date 
of appointment of one or more arbitrators. The appointment shall be considered to have been 
made when a letter confirming that appointment and signed both by the arbitrator and by the 
person or persons who have the power to appoint that arbitrator pursuant to paragraphs 2 and 3 
of the Article has been communicated to both competent authorities.  


The arbitration process 


19. Article 4 provides the rules that will apply to the arbitration process unless, within 60 days 
after the appointment of the Chair of the arbitration panel, the competent authorities agree to use 
the optional approach of Article 5 with respect to the relevant case. 


20. As indicated in paragraph 4 above, the arbitration process proposed in the sample 
agreement follows the “last best offer” approach. Paragraph 1 of the Article provides that the 
first step of that process is for the competent authority of each Contracting State to submit to 
each arbitrator, within 60 days after the appointment of the Chair (or any different period agreed 
to by the competent authorities before the end of that 60 day period), a proposed resolution which 
addresses all the unresolved issues of the case in a manner that is consistent with any previous 
agreements that have been reached in that case by the competent authorities. For each 
adjustment or similar issue in the case, the proposed resolution will include only the 
disposition of specific monetary amounts (for example, of income) or the maximum amount 
of tax that may be charged pursuant to the provisions of the Convention. In some cases, 
however, unresolved issues will include questions regarding whether the conditions for 
applying a provision of the Convention have been met. Where the unresolved issues in a case 
include such a “threshold question”, such as whether a person is a resident of a Contracting 
State or whether an enterprise of a Contracting State has a permanent establishment in the 
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other Contracting State, the competent authorities may submit their proposed answers to the 
threshold question (i.e. yes or no). If there are other unresolved issues the disposition of which 
is contingent on the answer reached with respect to the threshold question, it is expected that 
the competent authorities would also submit alternative proposed resolutions of those remaining 
issues. 


21. As explained in paragraph 2 of the Article, the proposed resolutions submitted by the 
competent authorities of each Contracting State may be supported by a position paper to be 
provided within the same period of time. 


22. Paragraph 3 provides that each competent authority may also submit, within 120 days after 
the appointment of the Chair, a reply submission with respect to the proposed resolution and 
supporting position paper submitted by the other competent authority. The reply submission and 
its supporting position paper are meant to address only the positions and arguments of the other 
competent authority, and are not intended as an opportunity for a competent authority to advance 
additional arguments in favour of its own position.  


23. Given the nature of the “last best offer” process, a face-to-face meeting of the arbitrators 
will typically not be necessary and the arbitrators will be able to liaise between themselves and with 
both competent authorities by telephone or videoconference. This is provided in paragraph 4 
which adds that if a face-to-face meeting involving additional costs is necessary, the Chair will 
first contact the competent authorities who will then decide when and where the meeting should be 
held. 


24. Paragraph 5 provides that the arbitration panel will select as its decision one of the proposed 
resolutions submitted by the competent authorities. In a case involving one or more threshold 
questions, the arbitration panel will decide the threshold questions, and then adopt one of the 
alternative proposed resolutions submitted by the competent authorities. The decision will be 
adopted by a simple majority of the arbitrators, and will not include any rationale or explanation. 
In light of the purpose of arbitration to act as a streamlined method for resolving disputes between 
the competent authorities, the decision will be delivered in writing to the competent authorities and 
may not be used as precedent with respect to any other cases. Unless the competent authorities 
agree otherwise, the arbitration decision will be delivered within 60 days after the reception by the 
arbitrators of the last reply submission or, if no reply submission has been submitted, within 150 
days after the appointment of the Chair.  


The optional arbitration process 


25. Article 5 provides the rules for the “independent opinion” process which, under the 
sample agreement, the competent authorities may elect to use on a case-by-case basis.  That 
election must be exercised within 60 days after the appointment of the Chair of the arbitration 
panel. 


26. Paragraph 1 of the Article provides that if the competent authorities have made that 
election, each competent authority must provide to the arbitration panel and to the other 
competent authority, within 120 days after that election, any information that it considers 
necessary for the panel to reach its decision. It is assumed that this information will include a 
description of the facts and of the issues to be decided, the position of the competent authority on 
these issues and the arguments supporting that position. Unless the competent authorities agree 
otherwise, the arbitration panel may not take into account any information that was not 
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available to both competent authorities before both competent authorities received the request 
for arbitration. 


27. It is expected that one or more meetings of the arbitration panel and both competent 
authorities will be necessary to discuss the case. Paragraph 3 provides that the competent 
authorities will decide when and where each such meeting will be held within 30 days after the 
Chair of the arbitration panel has informed them of the need for such a meeting. 


2820. Paragraph 211 of the sample agreement provides that the person requesting arbitration, 
either directly or through itshis representatives, is entitled to present a written submission of its 
position to the arbitrators to the same extent that the person can present such a submission 
during the mutual agreement procedure and, if the competent authorities and arbitrators all 
agree, to make an oral presentation during a meeting of the arbitrators. The involvement in the 
arbitration process of the person who made the request for arbitration is, therefore, conditional 
on what the competent authorities agree as part of the mutual agreement procedure and during 
the arbitration process.  


2918. The simplest way to establish the evidentiary and other procedural rules that will govern the 
“independent opinion” arbitration process and that have not already been agreed to between the 
competent authorities provided in the agreement or the Terms of Reference is to leave it to the 
arbitrators to develop these rules on an ad hoc basis. In doing so, the arbitrators are free to refer to 
existing arbitration procedures, such as the International Chamber of Commerce Rules which deal 
with many of these questions. It should be made clear in the procedural rules that, unless agreed 
otherwise by the competent authorities,  as general matter, the factual material on which the 
arbitration panel will base its decision will be that developed in the mutual agreement procedure 
(see the last sentence of paragraph 1 of the Article). Only in special situations would the panel be 
allowed to investigate factual issues which had not been developed in the earlier stages of the case. 
Paragraph 10 of the sample agreement 5 of the Article follows that approach. Thus, decisions as 
regards the dates and format of arbitration meetings will be made by the arbitrators unless 
otherwise agreed to by the competent authorities the agreement or Terms of Reference provide 
otherwise. Also, whilst the arbitrators will have access to all information necessary to decide the 
issues submitted to arbitration, including confidential information, any information that was not 
available to both competent authorities shall not be taken into account by the arbitrators unless the 
competent authorities agree otherwise. 


30.  According to paragraph 4 of the Article, the arbitrators will decide the issues which have 
been submitted to arbitration in accordance with the applicable provisions of the Convention 
and, subject to those provisions, those of the domestic laws of the Contracting States. In this 
regard, the arbitration panel would review the application of domestic law only to the extent 
necessary to determine whether a Contracting State correctly applied the provisions of the 
Convention.  


31. As indicated in paragraph 4, the competent authorities may also, by mutual agreement, 
identify other sources of law or authority that will be considered by the arbitration panel. An 
examination of the iIssues on which competent authorities have had have difficulties reaching an 
agreement shows that these are typically often include matters of treaty interpretation or matters 
related to the application of the of applying the arm’s length principle underlying Article 9 and 
paragraph 2 of Article 7. As provided in paragraph 14 of the sample agreement, Competent 
authorities may therefore wish to provide that matters of treaty interpretation should be decided 
by the arbitrators in the light of the principles of interpretation incorporated in Articles 31 to 33 of 
the Vienna Convention on the Law of Treaties, having regard to these Commentaries of the OECD 
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Model Tax Convention as periodically amended, as explained in paragraphs 28 to 36.1 of the 
Introduction. They could also provide that Iissues related to the application of the arm’s length 
principle should similarly be decided in the light of the OECD Transfer Pricing Guidelines for 
Multinational Enterprises and Tax Administrations. Since Article 32 of the Vienna Convention on 
the Law of Treaties permits a wide access to supplementary means of interpretation, arbitrators 
will, in practice, have considerable latitude in determining relevant sources for the interpretation of 
treaty provisions. Also, there may be cases where the competent authorities agree that the 
interpretation or application of a provision of a tax treaty depends on a particular document (e.g. a 
memorandum of understanding or mutual agreement concluded after the entry into force of a 
treaty) but may disagree about the interpretation of that document. In such a case, the competent 
authorities may wish to make express reference to that document in the Terms of Reference. 


32. Paragraph 6 of the Article provides that unless the competent authorities agree otherwise, 
the decision of the arbitration panel will be delivered to the competent authorities in writing 
within 365 days after the date of the appointment of the Chair. The decision will indicate the 
sources of law relied upon and the reasoning which led to its result. It would also normally 
include a description of the relevant facts and circumstances of the case, a clear statement of the 
positions of both competent authorities, and a short summary of the proceedings. The adoption 
of the arbitration decision will be by a simple majority of the arbitrators. As with the “last best 
offer” approach, the decision will have no precedential value but Pparagraph 615 of the sample 
agreement therefore provides for the possibility to publish the decision. Such publication, however, 
should only be made if both competent authorities and the person who made the arbitration request 
so agree. Also, in order to maintain the confidentiality of information communicated to the 
competent authorities, the publication should be made in a form that would not disclose the names 
of the parties nor any element that would help to identify them. Decisions on individual cases 
reached under the mutual agreement procedure are generally not made public but, Iin the case of 
reasoned arbitration decisions, however, publishing the decisions would lend additional 
transparency to the process. Also, whilst the decision would not be in any sense a formal 
precedent, having the material in the public domain could influence the course of other cases so as 
to avoid subsequent disputes and lead to a more uniform approach to the same issue. 


Communication of information and confidentiality 


3317. It is important that arbitrators be allowed full access to the information needed to resolve the 
issues submitted to arbitration but, at the same time, be subjected to the same strict confidentiality 
requirements as regards that information as apply to the competent authorities themselves. The 
proposed approach to ensure that result, which is incorporated in paragraph 8Article 6 of the 
sample agreement, is to make the arbitrators authorised representatives of the competent 
authorities. This, however, will only be for the purposes of the application of the relevant 
provisions of the Convention (i.e. Articles 25, and 26) and of the provisions of the domestic laws 
of the Contracting States, which would normally include the sanctions applicable in case of a 
breach of confidentiality. The designation of the arbitrator as authorised representative of a 
competent authority would typically be confirmed in the letter of appointment but may need to be 
done differently if domestic law requires otherwise or if the arbitrator is not appointed by a 
competent authority. 


Procedural and evidentiary rules 


18. The simplest way to establish the evidentiary and other procedural rules that will govern the 
arbitration process and that have not already been provided in the agreement or the Terms of 
Reference is to leave it to the arbitrators to develop these rules on an ad hoc basis. In doing so, the 
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arbitrators are free to refer to existing arbitration procedures, such as the International Chamber of 
Commerce Rules which deal with many of these questions. It should be made clear in the 
procedural rules that as general matter, the factual material on which the arbitral panel will base its 
decision will be that developed in the mutual agreement procedure. Only in special situations 
would the panel be allowed to investigate factual issues which had not been developed in the 
earlier stages of the case. 


19. Paragraph 10 of the sample agreement follows that approach. Thus, decisions as regards the 
dates and format of arbitration meetings will be made by the arbitrators unless the agreement or 
Terms of Reference provide otherwise. Also, whilst the arbitrators will have access to all 
information necessary to decide the issues submitted to arbitration, including confidential 
information, any information that was not available to both competent authorities shall not be taken 
into account by the arbitrators unless the competent authorities agree otherwise. 


Taxpayer participation in the supplementary dispute resolution process 


20. [moved to paragraph 28 above]  


Practical arrangements 


21. A number of practical arrangements will need to be made in connection with the actual 
functioning of the arbitral process. They include the location of the meetings, the language of the 
proceedings and possible translation facilities, the keeping of a record, dealing with practical 
details such as filing etc. 


22. As regards the location and the logistical arrangements for the arbitral meetings, the easiest 
solution is to leave the matter to be dealt with by the competent authority to which the case giving 
rise to the arbitration was initially presented. That competent authority should also provide the 
administrative personnel necessary for the conduct of the arbitration process. This is the approach 
put forward in paragraph 12 of the sample agreement. It is expected that, for these purposes, the 
competent authority will use meeting facilities and personnel that it already has at its disposal. The 
two competent authorities are, however, entitled to agree otherwise (e.g. to take advantage of 
another meeting in a different location that would be attended by both competent authorities and 
the arbitrators). 


23. It is provided that the administrative personnel provided for the conduct of the arbitration 
process will report only to the Chair of the arbitration panel concerning any matter related to that 
procedure. 


24. The language of the proceedings and whether, and which, translation facilities should be 
provided is a matter that should normally be dealt with in the Terms of Reference. It may be, 
however, that a need for translation or recording will only arise after the beginning of the 
proceedings. In that case, the competent authorities are entitled to reach agreement for that 
purpose. In the absence of such agreement, the arbitrators could, at the request of one competent 
authority and pursuant to paragraph 10 of the sample agreement, decide to provide such translation 
or recording; in that case, however, the costs thereof would have to be borne by the requesting 
party (see under “Costs” below). 


25. Other practical details (e.g. notice and filing of documents) should be similarly dealt with. 
Thus, any such matter should be decided by agreement between the competent authorities (ideally, 
included in the Terms of Reference) and, failing such agreement, by decision of the arbitrators. 
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Suspension of time in the case of failure to provide information in a timely manner 


34. As indicated in paragraph 15 above, Article 7 of the sample agreement provides that the 
two year period referred to in paragraph 1 of Article 2 may be extended where both competent 
authorities agree that a person directly affected by the case has failed to provide in a timely 
manner any additional material information requested by either competent authority after the 
start of that two year period. In that case, the approach taken by the sample agreement is to 
extend that two year period by an amount of time equal to the period beginning on the date by 
which the information was requested and ending on the date on which that information was 
provided. [The following two sentences are currently at the end of paragraph 16 of the 
Commentary on the sample mutual agreement.] Where, however, the competent authorities are not 
provided with the information necessary to solve a particular case, there is nothing that prevents 
them from resolving the case on the basis of the limited information that is at their disposal, 
thereby preventing any access to arbitration. Also, it would be possible to provide in the agreement 
that if within an additional period (e.g. one year), the taxpayer still had not provided the additional 
materialnecessary information requested by eitherfor the competent authorityies to properly 
evaluate the issue, the issue would no longer be required to be submitted to arbitration. 


Costs 


3526. Different costs may arise in relation to the arbitration process and it should be clear who 
should bear these costs. Paragraph 13Article 8 of the sample agreement, which deals with this 
issue, is based on the principle that where a competent authority or a person involved in the case 
can control the amount of a particular cost, this cost should be borne by that party and that other 
costs should be borne equally in equal shares by the two competent authorities. 


3627. Thus, it seems logical to provide that each competent authority, as well as the person who 
requested the arbitration, should pay for its own participation in the arbitration proceedings. This 
would include costs of being represented at the meetings and of preparing and presenting a position 
and arguments, whether in writing or orally. This is provided in subparagraph a).  


3728. The fees to be paid to the arbitrators are likely to be one of the major costs of the arbitration 
process. As indicated in subparagraph b), eEach competent authority will bear the remuneration 
of the arbitrator appointed exclusively by that competent authority (or appointed by the highest 
ranking official of the Centre for Tax Policy and Administration of the Organisation for 
Economic Co-operation and Development Director of the OECD Centre for Tax Policy and 
Administration because of the failure of that competent authority to appoint that arbitrator), 
together with that arbitrator’s travel, telecommunication and secretariat costs. 


3829. Subparagraph c) provides, however, that Tthe fees and the travel, telecommunication and 
secretariat costs of the other arbitratorsChair of the arbitration panel will, however, be shared 
equallyborne in equal shares by the competent authorities. The competent authorities will 
normally agree to incur these costs at the time that the arbitrators are appointed and this would 
typically be confirmed in the letter of appointment. The fees should be large enough to ensure 
that appropriately qualified experts could be recruited. One possibility would be to use a fee 
structure similar to that established under the EU Arbitration Convention Code of Conduct.  


39. The competent authorities may also wish to include in the agreement a scale for the 
fees to be paid to the arbitrators. They are free to agree to set such fees in a way that 
reflects the particular circumstances of the Contracting States, their particular 
relationship, and the type of arbitration process. Competent authorities have used a variety 
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of schedules of fees as resources for this purpose, including the schedule of fees set by 
the International Centre for Settlement of Investment Disputes and the schedule of fees 
provided in the Revised Code of Conduct for the EU Arbitration Convention. The 
agreement may also limit the amount of travel and the number of days for which the 
arbitrators will be compensated. 


4030. The costs related to the any meetings of the arbitration panel, including those of the 
administrative personnel necessary for the preparation and conduct of that meeting and costs 
associated to the use of meeting facilities the arbitration process, shouldwill be borne by the 
competent authority that will host that meeting to which the case giving rise to the arbitration 
was initially presented, as long as that competent authority is required to arrange such meetings 
and provide the administrative personnel (see paragraph 12 of the sample agreement). In most 
cases, that competent authority will use meeting facilities and personnel that it already has at its 
disposal and it would seem inappropriate to try to allocate part of the costs thereof to the other 
competent authority. Clearly, the reference to “costs related to the meetings” does not include the 
travel and accommodation costs incurred by the participants; these are dealt with above.  


4131. The other costs (not including any costs resulting from the taxpayers’ participation in the 
process) should be borne equally in equal shares by the two competent authorities as long as they 
have agreed to incur the relevant expenses. This would include, for example, costs related to 
translation and recording that both competent authorities have agreed to provide. It would also 
include the costs of a meeting of the arbitration panel agreed to by both competent authorities 
but not hosted by either of them. In the absence of such an agreement between the competent 
authorities, the party that has requested that particular costs be incurred should pay for these. 


4232. As indicated at the beginning of in paragraph 13Article 8 of the sample agreement, the 
competent authorities may, however, depart from these rules and agree to a different allocation of 
costs with respect to a specific case or a specific expense. Such agreement can be included in the 
Terms of Reference or be made afterwards (e.g. when unforeseen expenses arise).  


Applicable legal principles 


33. [moved to paragraph 30 above] 


34. In many cases, the application of the provisions of a tax convention depends on issues of 
domestic law (for example, the definition of immovable property in paragraph 2 of Article 6 
depends primarily on the domestic law meaning of that term). As a general rule, it would seem 
inappropriate to ask arbitrators to make an independent determination of purely domestic legal 
issues and the description of the issues to be resolved, which will be included in the Terms of 
Reference, should take this into account. There may be cases, however, where there would be 
legitimate differences of views on a matter of domestic law and in such cases, the competent 
authorities may wish to leave that matter to be decided by an arbitrator who is an expert in the 
relevant area. 


35. [moved to paragraph 30 above] 


Arbitration decision 


36. Paragraph 15 of the sample agreement provides that where more than one arbitrator has been 
appointed, the arbitration decision will be determined by a simple majority of the arbitrators. 
Unless otherwise provided in the Terms of Reference, the decision is presented in writing and 
indicates the sources of law relied upon and the reasoning which led to its result. It is important 
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that the arbitrators support their decision with the reasoning leading to it. Showing the method 
through which the decision was reached is important in assuring acceptance of the decision by all 
relevant participants. 


37. Pursuant to paragraph 16, the arbitration decision must be communicated to the competent 
authorities and the person who made the request for arbitration within six months from the date on 
which the Chair notifies in writing the competent authorities and the person who made the request 
for arbitration that he has received all of the information necessary to begin consideration of the 
case. However, at any time within two months from the date on which the last arbitrator was 
appointed, the Chair, with the consent of one of the competent authorities, may notify in writing 
the other competent authority and the person who made the request for arbitration that he has not 
received all the information necessary to begin consideration of the case. In that case, a further two 
months will be given for the necessary information to be sent to the Chair. If the information is not 
received by the Chair within that period, it is provided that the decision will be rendered within the 
next six months without taking that information into account (unless both competent authorities 
agree otherwise). If, on the other hand, the information is received by the Chair within the two 
month period, that information will be taken into account and the decision will be communicated 
within six months from the reception of that information. 


38. [moved to paragraph 43 below]  


Publication of the decision 


39. [moved to paragraph 32 above]  


40. [moved to paragraph 32 above]  


Failure to communicate the decision within the required period 


4338. In order to deal with the unusual circumstances in which the arbitrators may be unable or 
unwilling to present an arbitration decision, paragraph 17Article 9 provides that if the decision is 
not communicated within the relevant period provided for in paragraph 5 of Article 4 or 
paragraph 6 of Article 5, or within any other period agreed to by the competent authorities, the 
competent authorities may agree to extend the period for presenting the arbitration decision or, if 
they fail to reach such agreement within one month, appoint new arbitrators to deal with the case. 
In such a case the case of the appointment of new arbitrators, the date of such an agreement 
between the competent authorities will, for the purposes of the process described in Articles 4 
and 5, be treated as the date of the request for arbitration the arbitration process would go back to 
the point where the original arbitrators were appointed and will continue with the new arbitrators. 


Where no arbitration decision will be provided  


4443. Paragraph 20 Article 10 of the sample agreement first deals with the case where the 
competent authorities are able to solve the unresolved issues that led to arbitration before the 
decision is rendered. Since the arbitration process is an exceptional mechanism to deal with issues 
that cannot be solved under the usual mutual agreement procedure, it is appropriate to put an end to 
that exceptional mechanism if the competent authorities are able to resolve these issues by 
themselves. The competent authorities may agree on a resolution of these issues as long as the 
arbitration decision has not been rendered. Article 10 also provides that the arbitration process 
and the mutual agreement procedure will terminate automatically if, before a decision has been 
rendered, the person that presented the case withdraws either its request for arbitration or its 
request for a mutual agreement procedure. 
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Final decision 


45. Article 11 deals with the case where the arbitration decision is found to be unenforceable 
by the courts of one of the Contracting States because of a violation of paragraph 5 of Article 25 
or for any other reason. In such a case, the request for arbitration shall be considered not to 
have been made and the arbitration process shall be considered not to have taken place except 
for the purposes of the provisions of the same agreement dealing with “Communication of 
information and confidentiality” and “Costs”. In that case, the taxpayer can immediately make 
a new request for arbitration since the two year period for making such a request will have 
already passed. The competent authorities may also provide, however, that such a request should 
not be permitted in certain cases, e.g. where the actions of the taxpayer were the main reason for 
the invalidation of the arbitration decision. 


46. Article 11 is not intended to provide independent grounds for the invalidation of an 
arbitration decision where such grounds do not exist under the domestic laws of the Contracting 
States. Instead, it is meant to ensure that where a court of one of the Contracting States 
invalidates an arbitration decision based on such existing rules, the other Contracting States 
is not bound to implement the decision. This may occur under the domestic laws of some 
States, for example, where there has been a procedural failure (e.g. a violation of the 
impartiality or independence requirements applicable to arbitrators) that has materially 
affected the outcome of the arbitration process. Since the arbitration decision is final, however, 
it is not expected that a court would invalidate an arbitration decision merely because it 
disagrees with the outcome of the arbitration process.  


Implementing the decision 


4741. Once the arbitration process has provided a binding solution to the issues that the competent 
authorities have been unable to resolve, the competent authorities will proceed to conclude a 
mutual agreement that reflects that decision and that will be presented to the persons directly 
affected by the case. In order to avoid further delays, it is suggested that the mutual agreement that 
incorporates the solution arrived at should be completed and presented to the taxpayer within six 
months180 days after the date of the communication of the decision. This is provided in 
paragraph 19Article 12 of the sample agreement. 


4842. Paragraph 2 of Article 25 provides that the competent authorities have the obligation to 
implement the agreement reached notwithstanding any time limit in their domestic law. 
Paragraph 5 of the Article also provides that the arbitration decision is binding on both Contracting 
States. Failure to assess taxpayers in accordance with the agreement or to implement the arbitration 
decision through the conclusion of a mutual agreement would therefore result in taxation not in 
accordance with the Convention and, as such, would allow the person whose taxation is affected to 
seek relief through domestic legal remedies or by making a new request pursuant to paragraph 1 of 
the Article.  


43. [moved to paragraph 44 above] 


Article 29 


67. Add the following new Commentary on Article 29 


COMMENTARY ON ARTICLE 29 CONCERNING THE 
ENTITLEMENT TO TREATY BENEFITS 
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Preliminary remarks 


1. As explained in the footnote to the Article, Article 29 reflects the intention of the 
Contracting States, incorporated in the preamble of the Convention, to eliminate double 
taxation without creating opportunities for non-taxation or reduced taxation through tax 
evasion or avoidance, including through treaty-shopping arrangements. This intention and the 
wording of the Article correspond to the minimum standard that was agreed to as part of the 
OECD/G20 Base Erosion and Profit Shifting Project and that is described in paragraph 22 of 
the report Preventing the Granting of Treaty Benefits in Inappropriate Circumstances - Action 
6: 2015 Final Report. As indicated in that report, the drafting of the Article will depend on how 
the Contracting States decide to implement that minimum standard. Depending on their own 
circumstances, States may wish to adopt only the general anti-abuse rule of paragraph 9 of the 
Article, may prefer instead to adopt the detailed version of paragraphs 1 to 7 that is described 
below, which they would supplement by a mechanism that would address conduit arrangements 
not otherwise dealt with by the provisions of the Convention, or may prefer to include in their 
treaty the general anti-abuse rule of paragraph 9 together with any variation of paragraphs 1 
to 7 described below. 


2. A State may prefer the last approach described above because it combines the flexibility 
of a general rule that can prevent a large number of abusive transactions with the certainty 
of a more “automatic” rule that prevents transactions that are known to cause treaty shopping 
concerns and that can be easily described by reference to certain features (such as the foreign 
ownership of an entity). That last approach is reflected in the “simplified version” of 
paragraphs 1 to 7 reproduced below, which should only be used in combination with the general 
rule of paragraph 9. Such a combination should not be construed in any way as restricting the 
scope of the general anti-abuse rule of paragraph 9: a transaction or arrangement should not be 
considered to be outside the scope of paragraph 9 simply because the specific anti-abuse rules of 
paragraphs 1 to 7, which only deal with certain cases of treaty shopping that can be easily 
identified by certain of their features, are not applicable. 


3. A State may, however, prefer to deal with treaty shopping without the general anti-abuse 
rule of paragraph 9, relying instead on the specific anti-abuse rules of paragraphs 1 to 7, 
together with a mechanism that will address conduit arrangements that would escape the 
application of these paragraphs. This may be the case of a State whose domestic law includes 
strong anti-abuse rules that are sufficient to deal with other forms of treaty abuses. States that 
adopt that approach will need to ensure that the version of paragraphs 1 to 7  that they 
include in their bilateral conventions is sufficiently robust to prevent most forms of treaty 
shopping. For this reason, the paragraphs below provide different versions of the provisions of 
paragraphs 1 to 7, the more robust version of these paragraphs mentioned above being referred 
to as the “detailed version”. States that do not wish to include paragraph 9 for the reasons 
explained in this paragraph should adopt the detailed version, as opposed to the “simplified” 
version, subject to any adaptations referred to in the Commentary below. 


4. This Article contains provisions that prevent various forms of treaty shopping through 
which persons who are not residents of a Contracting State might establish an entity that would 
be a resident of that State in order to reduce or eliminate taxation in the other Contracting 
State through the benefits of the tax treaty concluded between these two States. Allowing 
persons who are not directly entitled to treaty benefits (such as the reduction or elimination of 
withholding taxes on dividends, interest or royalties) to obtain these benefits indirectly through 
treaty shopping would frustrate the bilateral and reciprocal nature of tax treaties. If, for 
instance, a State knows that its residents can indirectly access the benefits of treaties concluded 
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by another State, it may have little interest in granting reciprocal benefits to residents of that 
other State through the conclusion of a tax treaty. Also, in such a case, the benefits that would 
be indirectly obtained may not be appropriate given the nature of the tax system of the former 
State; if, for instance, that State does not levy an income tax on a certain type of income, it 
would be inappropriate for its residents to benefit from the provisions of a tax treaty concluded 
between two other States that grant a reduction or elimination of source taxation for that type 
of income and that were designed on the assumption that the two Contracting States would tax 
such income.  


5.  The provisions of paragraphs 1 to 7 seek to deny treaty benefits in the case of 
structures that typically result in the indirect granting of treaty benefits to persons that are not 
directly entitled to these benefits whilst recognising that in some cases, persons who are not 
residents of a Contracting State may establish an entity in that State for legitimate business 
reasons. Although these provisions apply regardless of whether or not a particular structure 
was adopted for treaty-shopping purposes, the Article allows the competent authority of a 
Contracting State to grant treaty benefits where the other provisions of the Article would 
otherwise deny these benefits but the competent authority determines that the structure did not 
have as one of its principal purposes the obtaining of benefits under the Convention. 


6.  The Article restricts the general scope of the other provisions of the Convention, 
including those of Article 1 according to which the Convention applies to persons who are 
residents of a Contracting State. Paragraph 1 of the Article provides that a resident of a 
Contracting State shall not be entitled to the benefits of the Convention unless it constitutes a 
“qualified person” under paragraph 2 or unless benefits are granted under the provisions of 
paragraphs 3, 4, 5 or 6. Paragraph 2 determines who constitutes a “qualified person” by 
reference to the nature or attributes of various categories of persons; any person to which that 
paragraph applies is entitled to all the benefits of the Convention. Under paragraph 3, a 
person is entitled to the benefits of the Convention with respect to an item of income even if 
it does not constitute a “qualified person” under paragraph 2 as long as that item of income 
emanates from, or is incidental to, the active conduct of a business in that person’s State of residence 
(subject to certain exceptions). Paragraph 4 is a “derivative benefits” provision that allows 
certain entities owned by residents of third States to obtain treaty benefits provided that these 
residents would have been entitled to equivalent benefits if they had invested directly. 
Paragraph 5 is a “headquarters company” provision under which a company that is not eligible 
for benefits under paragraph 2 may nevertheless qualify for benefits with respect to particular 
items of income. Paragraph 6 includes the provisions that allow the competent authority of a 
Contracting State to grant treaty benefits where the other provisions of the Article would 
otherwise deny these benefits. Paragraph 7 includes a number of definitions that apply for the 
purposes of the Article. 


Paragraph 1: provision restricting treaty benefits to a resident of a Contracting State who is 
a “qualified person” 


Simplified and detailed versions 


1. Except as otherwise provided in this Article, a resident of a Contracting State shall not 
be entitled to a benefit that would otherwise be accorded by this Convention (other than 
a benefit under paragraph 3 of Article 4, paragraph 2 of Article 9 or Article 25) unless such 
resident is a “qualified person”, as defined in paragraph 2, at the time that the benefit 
would be accorded.  
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Commentary on paragraph 1 of the simplified and detailed versions 


7. Paragraph 1 of both the simplified and detailed versions provides that a resident of a 
Contracting State, as defined under Article 4, will be entitled to the benefits otherwise 
accorded to residents of a Contracting State under the Convention only if it constitutes a 
“qualified person” under paragraph 2 or unless benefits are otherwise granted under 
paragraphs 3, 4, 5 or 6. The benefits otherwise accorded to a resident of a Contracting State 
under the Convention include all limitations to the Contracting States’ taxing rights under 
Articles 6 through 22, the elimination of double taxation provided by Article 23 and the 
protection afforded to residents of a Contracting State under Article 24. The Article does not, 
however, restrict the availability of treaty benefits under paragraph 3 of Article 4, paragraph 2 
of Article 9 or Article 25 or under the few provisions of the Convention that do not require that 
a person be a resident of a Contracting State in order to enjoy the benefits of those provisions 
(e.g. the provisions of paragraph 1 of Article 24, to the extent that they apply to nationals who 
are not residents of either Contracting State). Whilst the provisions of paragraph 3 of Article 7 
share the main features of paragraph 2 of Article 9, the availability of the benefits of 
paragraph 3 of Article 7 is restricted by paragraph 1 of Article 29 because relief of double 
taxation under Article 7 depends largely on the provisions of paragraph 2 of that Article (see 
paragraphs 40 to 57 of the Commentary on Article 7) and it would be inconsistent to be more 
generous with respect to the relief provided under paragraph 3 of Article 7 than with respect to 
the relief provided under paragraph 2 of that Article.  


8. Paragraph 1 does not extend in any way the scope of the benefits granted by the other 
provisions of the Convention. Thus, a resident of a Contracting State who constitutes a 
“qualified person” under paragraph 2 must still meet the conditions of the other provisions of 
the Convention in order to obtain these benefits (e.g. that resident must be the beneficial owner 
of dividends in order to benefit from the provisions of paragraph 2 of Article 10) and these 
benefits may be denied or restricted under applicable anti-abuse rules such as the rules in 
paragraphs 8 and 9. 


9.  Paragraph 1 applies at any time when the Convention would otherwise provide a benefit 
to a resident of a Contracting State. Thus, for example, it applies at the time when income to 
which Article 6 applies is derived by a resident of a Contracting State, at the time that dividends 
to which Article 10 applies are paid to a resident of a Contracting State or at any time when 
profits to which Article 7 applies are made. The paragraph requires that, in order to be entitled 
to the benefit provided by the relevant provision of the Convention, the resident of the 
Contracting State must be a “qualified person”, within the meaning of paragraph 2, at the 
relevant time. In some cases, however, the definition of “qualified person” requires that a 
resident of a Contracting State must satisfy certain conditions over a period of time in order to 
constitute a “qualified person” at a given time. 


10. Since the definition of “equivalent beneficiary” that would be used for the purpose of 
paragraph 4 of the detailed version dealing with derivative benefits would exclude persons who, 
under another convention, are entitled to relief from taxation by the State of source that is not as 
favourable as the relief provided under the Convention, that definition would have the so-called 
“cliff” effect of denying all treaty benefits even if the difference in the relief provided by the two 
conventions is relatively minor. In that case, some States consider that it is appropriate to 
provide relief from taxation by the State of source that is similar to the relief that would be 
provided under the other convention. This treatment may be achieved through the alternative 
provisions included in paragraph 147 below that relate to the taxation of dividends, interest and 
royalties, which are provisions that alleviate the so-called “cliff effect” when a potential 
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equivalent beneficiary is, under another convention, entitled to restrictions on taxation by the 
State of source that are not as favourable as those provided by the Convention. Instead of 
denying all treaty benefits with respect to such income, these provisions grant limited benefits 
that broadly correspond to those that would have been available under the other convention. In 
order to ensure that paragraph 1 does not deny the benefits granted under these alternative 
provisions, which would be contrary to the purpose of these provisions, these States should adopt 
a different version of paragraph 1 that would be drafted as follows:  


Except as otherwise provided in this Article and in [reference to the paragraphs of Articles 
10, 11 and 12 that relate to the so-called “cliff effect”], a resident of a Contracting State 
shall not be entitled to a benefit that would otherwise be accorded by this Convention (other 
than a benefit under paragraph 3 of Article 4, paragraph 2 of Article 9 or Article 25), 
unless such resident is a “qualified person”, as defined in paragraph 2, at the time that the 
benefit would be accorded. 


Paragraph 2: situations where a resident is a qualified person 


Simplified and detailed versions 


 2.  A resident of a Contracting State shall be a qualified person at a time when a benefit 
would otherwise be accorded by the Convention if, at that time, the resident is: 


Commentary on the preamble of paragraph 2 of the simplified and detailed versions 


11. Each of the subparagraphs of paragraph 2 of the simplified and detailed versions 
describes a category of residents that are qualified persons at the time when the relevant treaty 
benefits are claimed. 


12. It is intended that the provisions of paragraph 2 will be self-executing. Unlike the 
provisions of paragraph 5 (simplified version) / 6 (detailed version), discussed below, claiming 
benefits under paragraph 2 does not require advance competent authority ruling or approval. 
The tax authorities may, of course, on review, determine that the taxpayer has improperly 
interpreted the paragraph and is not entitled to the benefits claimed. 


Subparagraph a): individuals 


Simplified and detailed versions 


a)  an individual; 


Commentary on subparagraph a) of paragraph 2 of the simplified and detailed versions 


13.  Subparagraph a) of both the simplified and detailed versions provides that any individual 
who is a resident of a Contracting State will be a qualified person. As explained in paragraph 61 
below, under some treaty provisions, a collective investment vehicle must be treated as an 
individual for the purposes of applying the relevant treaty; where that is the case, such a 
collective investment vehicle will therefore constitute a qualified person by virtue of 
subparagraph a). 


Subparagraph b): Contracting States, political subdivisions and their agencies and 
instrumentalities 


Simplified and detailed versions 
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 b)  that Contracting State, or a political subdivision or local authority thereof, or an 
agency or instrumentality of that State, political subdivision or local authority; 


Commentary on subparagraph b) of paragraph 2 of the simplified and detailed versions 


14.  Subparagraph b) of both the simplified and detailed versions provides that the Contracting 
States and any political subdivision or local authority thereof constitute qualified persons. 
These words apply to any part of a State, such as a separate fund established by the State that 
does not constitute, and is not owned by, a separate person. Under the last part of the 
subparagraph, a separate legal person which is a resident of a Contracting State and is an 
agency or instrumentality of a Contracting State, or a political subdivision or local authority 
thereof, will also be a qualified person and, therefore, will be entitled to all the benefits of the 
Convention whilst it qualifies as such. The concept of “agency or instrumentality” is restricted 
to entities set up by a State (or a political subdivision or local authority thereof) to perform 
exclusively functions of a governmental nature; it does not apply, for example, to a company 
that acts as an agent of the State for certain purposes but that was not set up by the State to 
perform functions of a governmental nature. The wording of the subparagraph may need to be 
adapted to reflect the different legal nature that State-owned entities, such as sovereign wealth 
funds, may have in the Contracting States as well as the different views that these States may 
have concerning the application of Article 4 to these entities (see paragraphs 50 to 53 of the 
Commentary on Article 1 and paragraphs 8.5 and 8.11 of the Commentary on Article 4). 


Subparagraph c): publicly-traded companies and entities 
 


Simplified version 


c)  a company or other entity, if the principal class of its shares is regularly traded 
on one or more recognised stock exchanges;  


Detailed version 


c)  a company or other entity, if, throughout the taxable period that includes that 
time, the principal class of its shares (and any disproportionate class of 
shares) is regularly traded on one or more recognised stock exchanges, and 
either: 


(i)  its principal class of shares is primarily traded on one or more recognised 
stock exchanges located in the Contracting State of which the company or 
entity is a resident; or 


(ii)  the company’s or entity’s primary place of management and control is in the 
Contracting State of which it is a resident;  


 Commentary on subparagraph c) of paragraph 2 of the simplified version 


15. Subparagraph c) of the simplified version recognises that because the shares of publicly-
traded companies and of some entities are generally widely-held, these companies and entities 
are unlikely to be established for treaty shopping purposes. The terms “shares”, “principal class 
of shares” and “recognised stock exchange” are defined in paragraph 7; as indicated in the 
definition of “shares”, that term covers comparable interests in entities, other than companies, 
to which the subparagraph applies; this includes, for example, publicly-traded units of a trust.  
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Commentary on subparagraph c) of paragraph 2 of the detailed version 


16. Subparagraph c) recognises that, as a general rule, because the shares of publicly-traded 
companies and of some entities are generally widely-held, these companies and entities are 
unlikely to be established for treaty shopping purposes.  


17. Subparagraph c) provides that a company or entity resident in a Contracting State 
constitutes a qualified person at a time when a benefit is provided by the Convention if, 
throughout the taxable period that includes that time, the principal class of its shares, and any 
disproportionate class of shares, is regularly traded on one or more recognised stock exchanges, 
provided that the company or entity also satisfies at least one of the following additional 
requirements: first, the company’s or entity’s principal class of shares is primarily traded on one 
or more recognised stock exchanges located in the Contracting State of which the company or 
entity is a resident or, second, the company’s or entity’s primary place of management and 
control is in its State of residence. These additional requirements take account of the fact that 
whilst a publicly-traded company or entity may be technically resident in a given State, it may 
not have a sufficient relationship with that State to justify allowing such a company or entity to 
obtain the benefits of treaties concluded by that State. Such a sufficient relationship may be 
established by the fact that the shares of the publicly-traded company or entity are primarily 
traded in recognised stock exchanges situated in the State of residence of the company or entity; 
given the fact that the globalisation of financial markets means that shares of publicly-listed 
companies that are residents of some States are often traded on foreign stock exchanges, the 
alternative test provides that this sufficient relationship may also be established by the fact that 
the company or entity is primarily managed and controlled in its State of residence.  


18. A company or entity whose principal class of shares is regularly traded on a recognised 
stock exchange will nevertheless not qualify for benefits under subparagraph c) of paragraph 2 
if it has a disproportionate class of shares that is not regularly traded on a recognised stock 
exchange.  


19. The terms “recognised stock exchange”, “shares”, “principal class of shares” and 
“disproportionate class of shares” are defined in paragraph 7. As indicated in these definitions, 
the term “shares” covers comparable interests in entities, other than companies, to which the 
subparagraph applies; this includes, for example, publicly-traded units of a trust. 


20. The regular trading requirement can be met by the trading of issued shares on any 
recognised exchange or exchanges located in either State. Trading on one or more recognised 
stock exchanges may be aggregated for purposes of this requirement; a company or entity could 
therefore satisfy this requirement if its shares are regularly traded, in whole or in part, on a 
recognised stock exchange located in the other Contracting State.  


21. Subdivision (i) includes the additional requirement that the shares of the company or 
entity be primarily traded in one or more recognised stock exchanges located in the State of 
residence of the company or entity. In general, the principal class of shares of a company or 
entity is “primarily traded” on one or more recognised stock exchanges located in the State of 
residence of that company or entity if, during the relevant taxation year, the number of shares in 
the company’s or entity’s principal class of shares that are traded on these stock exchanges 
exceeds the number of shares in the company’s or entity’s principal class of shares that are 
traded on established securities markets in any other State. Some States, however, consider that 
the fact that shares of a company or entity resident in a Contracting State are primarily traded 
on recognised stock exchanges situated in other States (e.g. in a State that is part of the 
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European Economic Area within which rules relating to stock exchanges and securities create a 
single market for securities trading) constitutes a sufficient safeguard against the use of that 
company or entity for treaty-shopping purposes; States that share that view may modify 
subdivision (i) accordingly. 


22. Subdivision (ii) provides the alternative requirement applicable to a company or entity 
whose principal class of shares is regularly traded on recognised stock exchanges but not 
primarily traded on recognised stock exchanges situated in the State of residence of the 
company or entity. Such a company or entity may claim treaty benefits if its “primary place of 
management and control” (as defined in paragraph 7) is in its State of residence. 


23. The conditions of subparagraph c) must be satisfied throughout the taxable period of the 
company or entity. This does not require that the shares of the company or entity be traded on 
the relevant stock exchanges each day of the relevant period. For shares to be considered as 
regularly traded on one or more stock exchanges throughout the taxable period, it is necessary 
that more than a very small percentage of the shares be actively traded during a sufficiently 
large number of days included in that period. The test would be met, for example, if 10 per cent 
of the average number of outstanding shares of a given class of shares of a company were 
traded during 60 days of trading taking place in the taxable period of the company. The phrase 
“taxable period” in subparagraphs c) and e) refers to the period for which an annual tax return 
must be filed in the State of residence of the company or entity. If the Contracting States have a 
concept corresponding to “taxable period” in their domestic law, such as “taxable year”, they 
are free to replace the reference to taxable period by that other concept. 


Subparagraph d) (detailed version): affiliates of publicly-traded companies and entities 


Detailed version only 


d) a company, if: 


(i) throughout the taxable period that includes that time, at least 50 per cent of 
the aggregate vote and value of the shares (and at least 50 per cent of the 
aggregate vote and value of any disproportionate class of shares) in the 
company is owned directly or indirectly by five or fewer companies or 
entities entitled to benefits under subparagraph c) of this paragraph, 
provided that, in the case of indirect ownership, each intermediate owner is 
a resident of the Contracting State from which a benefit under this 
Convention is being sought or is a qualifying intermediate owner; and 


(ii)  with respect to benefits under this Convention other than under Article 10, 
less than 50 per cent of the company’s gross income, and less than 50 per 
cent of the tested group’s gross income, for the taxable period that includes 
that time, is paid or accrued, directly or indirectly, in the form of payments 
that are deductible in that taxable period for purposes of the taxes covered 
by this Convention in the company’s Contracting State of residence (but not 
including arm’s length payments in the ordinary course of business for 
services or tangible property, and in the case of a tested group, not 
including intra-group transactions) to persons that are not residents of 
either Contracting State entitled to the benefits of this Convention under 
subparagraph a), b), c) or e);  
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Commentary on subparagraph d) of paragraph 2 of the detailed version 


24. Subparagraph d) extends the principle underlying subparagraph c) (i.e. that publicly-
traded companies and entities are unlikely to be established for treaty shopping purposes) to 
some companies in which five or fewer publicly-traded companies and entities own a majority 
interest, subject to additional conditions.  


25. In order for a company resident of a Contracting State to be entitled to all the benefits of 
the Convention under subparagraph d) at a given time, that company must satisfy two conditions 
applicable to the taxable period that includes that time.  


26.  First, under subdivision (i), the company must satisfy an ownership test. Under that test, 
five or fewer publicly-traded companies or entities described in subparagraph c) must be, 
throughout that taxable period, the direct or indirect owners of at least 50 per cent of the 
aggregate vote and value of the company’s shares (and at least 50 per cent of any 
disproportionate class of shares). If the publicly-traded companies or entities are indirect 
owners, however, each of the intermediate companies or entities must either be a resident of the 
Contracting State from which a benefit under this Convention is being sought or be a 
“qualifying intermediate owner”. The term “qualifying intermediate owner” is defined in 
paragraph 7; under that definition, a qualifying intermediate owner also includes a resident of 
the same Contracting State as the company claiming benefits under subparagraph d).  


27. Thus, for example, a company resident of a Contracting State satisfies the requirements of 
subdivision (i) if it is wholly owned by a company that is a resident of the same State and that 
satisfies the requirements of subparagraph c). Furthermore, if a publicly-traded parent company 
in the other Contracting State indirectly owns the company through a chain of subsidiaries, each 
such subsidiary in the chain, as an intermediate owner, must be a resident of the Contracting 
State from which a benefit under this Convention is being sought or a qualifying intermediate 
owner in order for the company to meet the ownership test in subdivision (i).  


28. The phrase “50 per cent of the aggregate vote and value of the shares”, which is used in 
subparagraphs d) and f) and in other parts of paragraphs 1 to 7, refers to a participation that 
represents both at least 50 per cent of all the voting rights in the relevant company or entity and 
at least 50 per cent of the value of all the shares in that company or entity. That test would 
therefore not be satisfied in the case of a participation that would satisfy the vote condition 
without satisfying the value condition (or vice versa).  


29.  Under the second condition, included in subdivision (ii), the company must also satisfy a 
base erosion test with respect to any treaty benefits that it claims (other than a benefit with 
respect to dividends under Article 10). That base erosion test is satisfied if  


− less than 50 per cent of the company’s gross income (and less than 50 per cent of the 
tested group’s gross income if there is a tested group), for the taxable period that 
includes the time when the benefits are claimed, is paid or accrued, directly or indirectly, 
in the form of payments to ineligible persons that are deductible, for tax purposes, in 
computing the company’s tax in its State of residence, and  


− less than 50 per cent of the tested group’s gross income (if there is a tested group), for 
the taxable period that includes the time when the benefits are claimed, is paid or 
accrued, directly or indirectly, in the form of payments to ineligible persons that are 
deductible, for tax purposes, in computing the tax of any member of the tested group in 
the State of residence of the company claiming the treaty benefits. 
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30. The term “ineligible persons” used in the previous paragraph refers to any persons other 
than the residents of each Contracting State who are entitled to the benefits of this Convention 
under subparagraph a), b), c) or e) of paragraph 2. Entities that are residents of the Contracting 
States and that are entitled to the benefits of this Convention under this subparagraph or under 
subparagraph f) of paragraph 2 are, therefore, ineligible persons; this ensures that these entities 
are not used in arrangements that could allow third country investors to accumulate indirectly a 
significant amount of the base eroding payments made by a company seeking benefits under this 
subparagraph. Paragraph 7 includes the definition of the terms “tested group” and “gross 
income” which are used in subdivision (ii).  


31. For the purpose of the base erosion test, deductible payments do not include arm’s-length 
amounts paid or accrued in the ordinary course of business for services or tangible property. To 
the extent they are deductible from the taxable base, trust distributions are deductible payments. 
Depreciation and amortisation deductions, which do not represent payments or accruals to other 
persons, are disregarded for this purpose. Furthermore, in the case of a tested group, deductible 
payments do not include intra-group payments. Finally, payments of interest are not arm’s-
length amounts paid or accrued in the ordinary course of business for services or tangible 
property, and would therefore be taken into account if made to an ineligible person.  


32. The following examples illustrate the application of the base erosion test of 
subdivision (ii) of subparagraph d) by a Contracting State (referred to in the examples as the 
“first-mentioned State”), taking into account the definitions of “tested group” and “gross 
income” in paragraph 7: 


− Example A: Assume that at all relevant times, R3 is a company wholly owned by another 
company, R2, which in turn is wholly owned by R1, a publicly-traded company that 
satisfies the requirements of subparagraph c). R3, R2 and R1 are all residents of the 
other Contracting State under Article 4 and are all members of the same tax 
consolidation group. The ownership test in subdivision (i) of subparagraph d) is satisfied 
because R1, a company satisfying the requirements of subparagraph c), indirectly owns 
at least 50 per cent of the aggregate vote and value of R3 (and at least 50 per cent of the 
aggregate vote and value of any disproportionate class of shares of R3), and R2, which is 
an intermediate owner, is a resident of the other Contracting State and is therefore a 
qualifying intermediate owner. 


During the taxable period that includes the time when the benefit would otherwise be 
accorded by the first-mentioned State, R3 derives: first, 200 of dividends from a company 
resident in a third State that are excluded from gross income of R3 in the other 
Contracting State; and, second, 100 of interest arising in the first-mentioned State, for 
which R3 is seeking the benefits of Article 11 of the Convention. R3 makes a base 
eroding payment of 49 to an ineligible person and pays a dividend of 51 to R2. In 
addition to the 51 dividend that it receives from R3, R2 receives additional gross receipts 
of 100 from persons outside the tested group. R2 makes a base eroding payment of 51 to 
an ineligible person.  


In this example, the tested group, as defined in paragraph 7, consists of R3, R2 and R1, 
because the three companies participate in a tax consolidation regime. In order to be 
eligible for benefits with respect to the interest arising in the first-mentioned State, R3 
and the tested group must each meet the base erosion test of subparagraph (ii).  


R3’s gross income, as defined in paragraph 7, is 100 (the interest arising in the first-
mentioned State), since the 200 dividend paid to R3 from a third-State company is 
excluded. Thus, for the taxable period for which R3 seeks benefits, less than 50 of R3’s 
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gross income is in the form of base eroding payments to ineligible persons. R3 has made 
only 49 in base eroding payments and would therefore satisfy the part of the base 
erosion test that applies to it.  


The tested group’s gross income computed under the tax law of the other Contracting 
State excludes the 200 dividend paid to R3 from a third-State company as well as 
intragroup transactions (i.e., the 51 dividend from R3 to R2). The tested group’s gross 
income is, therefore, 200 (the 100 interest arising in the first-mentioned State plus the 
100 R2 received from persons outside the tested group). Thus, during the taxable period 
in question, the tested group must make less than 100 in base eroding payments to 
ineligible persons in order to satisfy the base erosion test of subdivision (ii). 


In this example, R3 does not satisfy the requirements of subparagraph d). Although R3’s 
49 of base eroding payments to ineligible persons does not exceed the allowable limit of 
less than 50, the tested group’s total base eroding payments to ineligible persons of 100 
(49 + 51), exceeds the tested group’s allowable limit of base eroding payments to 
ineligible persons, which was less than 100. 


− Example B: Assume the same facts as in Example A, except that R3 derives 100 of 
dividends paid by a company resident of the first-mentioned State rather than interest 
arising in that State, and has no other gross income in the taxable year. Since the only 
treaty benefit that R3 is seeking is under Article 10 with respect to the dividends, R3 is 
not required to apply the base erosion test under subdivision (ii). Accordingly, R3 will be 
a qualified person with respect to the dividend under subparagraph d) because it satisfies 
the ownership requirement of subdivision (i).  


− Example C: Assume that at all relevant times, P2 (the relevant company) is a company 
that is wholly owned by P1, a publicly-traded company that satisfies the requirements of 
subparagraph c). P2 and P1 are residents of the other Contracting State.  


 During the taxable year in question, P2’s only items of income are interest of 100 
arising in the first-mentioned State for which P2 seeks to claim the benefits of Article 11. 
P2 makes a deductible interest payment of 100 to P1, a person that satisfies 
subparagraph c). P1 makes a deductible payment during the same taxable period of 100 
to ThirdCo, a company resident in State Y. P2, through P1, has indirectly made a base 
eroding payment of 100 to an ineligible person. In this example, the base erosion test 
under subdivision (ii) is not satisfied and P2 will not be a qualified person. 


33. As indicated in the Commentary on Article 1, some States consider that provisions should 
be included in their tax treaties in order to deny the application of specific treaty provisions with 
respect to income that is paid to connected persons (as defined in paragraph 7) that benefit from 
regimes that constitute “special tax regimes” (see paragraphs 85 to 106 of the Commentary on 
Article 1) and to deny the application of Article 11 to interest that is paid to connected persons 
that benefit from domestic law provisions that provide for a notional deduction with respect to 
equity (see paragraph 107 of the Commentary on Article 1). These States may want to modify the 
base-erosion test of subdivision (ii) in order to include in the category of “ineligible persons” 
persons who, although they are residents of one of the Contracting States, benefit from such 
special tax regimes or notional deductions with respect to deductible payments made or accruing 
to them. This could be done by amending subdivision (ii) as follows: 


(ii)  with respect to benefits under this Convention other than under Article 10, 
less than 50 per cent of the company’s gross income, and less than 50 per 
cent of the tested group’s gross income, for the taxable period that 
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includes that time, is paid or accrued, directly or indirectly, in the form of 
payments that are deductible in that taxable period for purposes of the 
taxes covered by this Convention in the company’s Contracting State of 
residence (but not including arm’s length payments in the ordinary course 
of business for services or tangible property, and in the case of a tested 
group, not including intra-group transactions)  


A)  to persons that are not residents of either Contracting State entitled 
to the benefits of this Convention under subparagraph a), b), c) or 
e);  


B) to persons that are connected to the person described in this 
subparagraph and that benefit from a special tax regime, as defined 
in [reference to the paragraph of the convention that includes the 
definition of “special tax regime”] of this Convention, with respect 
to the deductible payment; or 


C) with respect to a payment of interest, to persons that are connected 
to the person described in this subparagraph and that benefit from 
notional deductions described in [reference to the paragraph of 
Article 11 that relates to notional deductions for equity].  


34. The following example illustrates the application of the alternative formulation of the 
base erosion test included in the previous paragraph: 


− Example: Assume the same facts as in Example B in paragraph 32 above, except that 
R3’s only items of income are 100 of royalties arising in the State from which the treaty 
benefits are sought, for which R3 seeks to claim the benefits of Article 12. R3 makes a 
deductible royalty payment of 100 to R1. At all relevant times, R1 benefits from a special 
tax regime (as defined in that Convention) with respect to royalties. 


 The ownership condition of subdivision (i) of subparagraph d) is satisfied because R1, a 
company satisfying the requirements of subparagraph c), indirectly owns at least 50 per 
cent of the aggregate vote and value of R3 and R2 is a qualifying intermediate owner. 
However, even though R1 is a person that satisfies subparagraph c), the deductible 
royalty payment made to R1 by R3 is a base eroding payment because R1 is an ineligible 
person. R1 is a connected person with respect to R3 and benefits from a special tax 
regime with respect to the royalty income. In this example, R3 does not satisfy the base 
erosion test under subdivision (ii) because R3 has made 100 of base eroding payments to 
a person who benefits from a special tax regime and the amount, 100, exceeds R3’s 
allowable limit of base eroding payments to ineligible persons (that limit being exceeded 
if the total of these payments is not lower than 50). 


35. Some other States, however, may consider that there is no need to impose the base-erosion 
condition of subdivision (ii) in the case of companies that are primarily owned by publicly-
traded companies or entities. These States may therefore wish to omit subparagraph d) and use 
the following version of subparagraph c) which would deal both with publicly-traded companies 
or entities and with companies in which five or fewer publicly-traded companies and entities 
own a majority interest (States following this approach should also renumber the subsequent 
subparagraphs of paragraph 2 and replace the references to “subparagraph c)” by references to 
“subdivision (i) of subparagraph c)” in the wording of the “ownership/base erosion”, “derivative 
benefits” and headquarters company rules in order to avoid the problem described in 
paragraph 30 above): 
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c) a company or other entity, if, throughout the taxable period that includes that 
time 


(i) the principal class of its shares (and any disproportionate class of shares) 
is regularly traded on one or more recognised stock exchanges, and either: 


A) its principal class of shares is primarily traded on one or more 
recognised stock exchanges located in the Contracting State of 
which the company or entity is a resident; or  


B)  the company’s or entity’s primary place of management and control 
is in the Contracting State of which it is a resident; or 


(ii) at least 50 per cent of the aggregate vote and value of the shares (and at 
least 50 per cent of the aggregate vote and value of any disproportionate 
class of shares) in the company or entity is owned directly or indirectly by 
five or fewer companies or entities entitled to benefits under subdivision (i) 
of this subparagraph, provided that, in the case of indirect ownership, 
each intermediate owner is a resident of the Contracting State from which 
a benefit under this Convention is being sought or is a qualifying 
intermediate owner;  


Subparagraph d) (simplified version) / e) (detailed version): non-profit organisations and 
recognised pension funds  


Simplified version 


d) a person, other than an individual, that  


(i) is a [agreed description of the relevant non-profit organisations found in 
each Contracting State], 


(ii)  is a recognised pension fund; 


Detailed version  


e) a person, other than an individual, that  


(i) is a [agreed description of the relevant non-profit organisations found in 
each Contracting State],  


(ii) is a recognised pension fund to which subdivision (i) of the definition of 
recognised pension fund in paragraph 1 of Article 3 applies, provided that 
more than 50 per cent of the beneficial interests in that person are owned by 
individuals resident of either Contracting State, or more than [__ per cent] 
of the beneficial interests in that person are owned by individuals resident of 
either Contracting State or of any other State with respect to which the 
following conditions are met  


A) individuals who are residents of that other State are entitled to the 
benefits of a comprehensive convention for the avoidance of double 
taxation between that other State and the State from which the 
benefits of this Convention are claimed, and  


B) with respect to income referred to in Articles 10 and 11 of this 
Convention, if the person were a resident of that other State entitled 
to all the benefits of that other convention, the person would be 
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entitled, under such convention, to a rate of tax with respect to the 
particular class of income for which benefits are being claimed under 
this Convention that is at least as low as the rate applicable under 
this Convention; or 


(iii)  is a recognised pension fund to which subdivision (ii) of the definition of 
recognised pension fund in paragraph 1 of Article 3 applies, provided that it 
is established and operated exclusively or almost exclusively to invest funds 
for the benefit of entities or arrangements referred to in the preceding 
subdivision; 


Commentary on subparagraph d) of paragraph 2 of the simplified version 


36. Subparagraph d) of the simplified version provides rules under which certain non-profit 
organisations (to the extent that they qualify as residents of a Contracting State as explained in 
paragraph 8.11 of the Commentary on Article 4) and recognised pension funds will be entitled to 
all the benefits of the Convention.  


37. The entities of each State that would be described in subdivision (i) would generally 
correspond to those that do not pay tax in their State of residence and that are constituted and 
operated exclusively to fulfil certain social functions (e.g. charitable, scientific, artistic, cultural, 
or educational). The description of such entities that would be included in subdivision (i) with 
respect to each State would typically refer to the provisions of the domestic law of that State that 
describe these entities or to the domestic law factors that allow the identification of these entities. 
Depending on the wording used, States may also want to amend subdivision (i) in order to allow 
their competent authorities to agree subsequently to amend or supplement the description 
provided.  


38. Subdivision (ii) refers to any entity that qualifies as a “recognised pension fund” under 
the definition of that term in paragraph 1 of Article 3.  


Commentary on subparagraph e) of paragraph 2 of the detailed version 


39. Subparagraph e) of the detailed version provides rules under which certain non-profit 
organisations (to the extent that they qualify as residents of a Contracting State, as explained in 
paragraph 8.11 of the Commentary on Article 4) and certain recognised pension funds will be 
entitled to all the benefits of the Convention.  


40. Entities that would be described in subdivision (i) automatically qualify for treaty benefits 
without regard to the residence of their beneficiaries or members. These entities would generally 
correspond to those that do not pay tax in their State of residence and that are constituted and 
operated exclusively to fulfil certain social functions (e.g. charitable, scientific, artistic, cultural, 
or educational). The description of such entities that will be included in subdivision (i) with 
respect to each State will typically refer to the provisions of the domestic law of that State that 
describe these entities or to the domestic law factors that allow the identification of these entities. 
Depending on the wording used, States may also want to amend subdivision (i) in order to allow 
their competent authorities to agree subsequently to amend or supplement the description 
provided. 


41. Under subdivision (ii), a recognised pension fund that falls within subdivision (i) of the 
definition of that term in paragraph 1 of Article 3 (which is the part of the definition that applies 
to an entity that administers or provides retirement benefits and ancillary or incidental benefits 
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to individuals) will qualify for treaty benefits if more than 50 per cent of the beneficial interests 
in that person are owned by individuals resident of either Contracting State or if more than a 
certain percentage of these beneficial interests, to be determined during bilateral negotiations, 
are owned by such residents or by individuals who are residents of third States provided that, in 
the latter case, two additional conditions are met: first, these individuals are entitled to the 
benefits of a comprehensive tax convention concluded between that third State and the State of 
source and, second, that convention provides for a similar or greater reduction of source taxes 
on interest and dividends derived by pension funds of that third State. For purposes of this 
provision, the term “beneficial interests in that person” should be understood to refer to the 
interests held by persons entitled to receive pension benefits from the fund. Some States, 
however, consider that the risk of treaty shopping by recognised pension funds does not warrant 
the costs of compliance inherent in requiring funds to identify the treaty residence and 
entitlement of the individuals entitled to receive pension benefits. States that share that view may 
modify subdivisions (ii) and (iii) accordingly and may, for instance, simply replace these two 
subdivisions by one subdivision that would read “is a recognised pension fund”, which, like the 
provision found in the simplified version, would ensure that any recognised pension fund 
covered by the definition found in paragraph 1 of Article 3 would automatically constitute a 
“qualified person”. 


42. Subdivision (iii) applies to the so-called “funds of funds” that are referred to in 
subdivision (ii) of the definition of “recognised pension fund” in paragraph 1 of Article 3. These 
are funds which do not directly provide retirement benefits to individuals but are constituted and 
operated to invest funds of recognised pension funds that are themselves covered by 
subdivision (i) of the definition of “recognised pension fund”. Subdivision (iii) only applies, 
however, if substantially all the income of such a “fund of funds” is derived from investments 
made for the benefit of recognised pension funds qualifying for benefits under subdivision (ii). 


Subparagraph e) (simplified version) / f) (detailed version): ownership / base erosion  


Simplified version 


e) a person other than an individual if, at that time and on at least half the days of a 
twelve-month period that includes that time, persons who are residents of that 
Contracting State that are entitled to benefits of this Convention under 
subparagraphs a) to d) own, directly or indirectly, at least 50 per cent of the 
shares of the person; 


Detailed version  


f)  a person other than an individual, if 


(i) at that time and on at least half the days of a twelve-month period that 
includes that time, persons who are residents of that Contracting State and 
that are entitled to the benefits of this Convention under subparagraph a), 
b), c) or e) own, directly or indirectly, shares representing at least 50 per 
cent of the aggregate vote and value (and at least 50 per cent of the 
aggregate vote and value of any disproportionate class of shares) of the 
shares in the person, provided that, in the case of indirect ownership, each 
intermediate owner is a qualifying intermediate owner, and 


(ii) less than 50 per cent of the person’s gross income, and less than 50 per cent 
of the tested group’s gross income, for the taxable period that includes that 
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time, is paid or accrued, directly or indirectly, in the form of payments that 
are deductible for purposes of the taxes covered by this Convention in the 
person’s Contracting State of residence (but not including arm’s length 
payments in the ordinary course of business for services or tangible 
property, and in the case of a tested group, not including intra-group 
transactions), to persons that are not residents of either Contracting State 
entitled to the benefits of this Convention under subparagraph a), b), c) or 
e) of this paragraph; 


Commentary on subparagraph e) of paragraph 2 of the simplified version 


43. Subparagraph e) of the simplified version provides an additional method to qualify for 
treaty benefits that applies to any form of legal entity that is a resident of a Contracting State. 
Under that subparagraph, any entity that is a resident of a Contracting State may qualify for 
treaty benefits if, at the time when the relevant treaty benefit otherwise would be accorded and 
on at least half the days of a twelve-month period that includes that time, at least 50 per cent of 
the shares of that entity are owned, directly or indirectly, by persons who are residents of that 
Contracting State and that are themselves entitled to benefits of this Convention under the 
previous subparagraphs of paragraph 2 (i.e. subparagraphs a), b), c) or d) of the simplified 
version).  


44. Under the definition of the term “shares” in paragraph 7, that term covers comparable 
interests in entities, other than companies, to which the subparagraph applies; this includes, for 
example, units of a trust. 


45. Unlike the corresponding provision in subparagraph f) of the detailed version, 
subparagraph e) of the simplified version does not require that the entity also satisfy a base 
erosion test. Also, in the case of an indirect ownership, it does not impose any requirement 
applicable to the intermediate owners. 


Commentary on subparagraph f) of paragraph 2 of the detailed version 


46. Subparagraph f) of the detailed version provides an additional method to qualify for treaty 
benefits that applies to any form of legal entity that is a resident of a Contracting State. The test 
provided in subparagraph f), the so-called ownership and base erosion test, is a two-part test; 
both parts must be satisfied for the resident to be entitled to treaty benefits under 
subparagraph f).  


47. Under subdivision (i), which is the ownership part of the test, 50 per cent or more of the 
aggregate vote and value of the outstanding shares (and at least 50 per cent of the aggregate 
vote and value of any disproportionate class of shares) in the person must be owned, directly or 
indirectly, at the time when the relevant treaty benefit otherwise would be accorded and on at 
least half the days of a twelve-month period that includes that time, by persons who are residents 
of the Contracting State of which that person is a resident and that are themselves entitled to 
treaty benefits under subparagraphs a), b), c) or e). In the case of indirect owners, however, 
each of the intermediate owners must be a qualifying intermediate owner. The term “qualifying 
intermediate owner” is defined in paragraph 7; under that definition, a qualifying intermediate 
owner also includes a resident of the same Contracting State as the company claiming benefits 
under subparagraph f).  
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48. Whilst subparagraph f) will typically be relevant in the case of private companies, it may 
also apply to an entity such as a trust that is a resident of a Contracting State and that otherwise 
satisfies the requirements of the subparagraph. According to the definition of shares in 
paragraph 7, the reference to “shares”, in the case of entities that are not companies, means 
interests that are comparable to shares; this would generally be the case of the beneficial 
interests in a trust. For the purposes of subdivision (i), the beneficial interests in a trust will be 
considered to be owned by its beneficiaries in proportion to each beneficiary’s actuarial interest 
in the trust. The interest of a beneficiary entitled to the remaining part of a trust will be equal to 
100 per cent less the aggregate percentages held by income beneficiaries. A beneficiary’s 
interest in a trust will not be considered to be owned by a person entitled to benefits under 
subparagraphs a), b), c) or e) if it is not possible to determine the beneficiary’s actuarial interest. 
Consequently, if it is not possible to determine the actuarial interest of the beneficiaries in a 
trust, the ownership test under subdivision (i) cannot be satisfied, unless all possible 
beneficiaries are persons entitled to benefits under subparagraphs a), b), c) or e).  


49. Subdivision (ii) constitutes the base erosion part of the test, which is broadly similar to the 
base erosion test in subdivision (ii) of subparagraph d) except for the fact that, unlike that other 
test, it also applies to a person that is seeking benefits under Article 10. That base erosion test is 
satisfied if  


− less than 50 per cent of the company’s gross income (and less than 50 per cent of the 
tested group’s gross income if there is a tested group), for the taxable period that 
includes the time when the benefits are claimed, is paid or accrued, directly or indirectly, 
in the form of payments to ineligible persons that are deductible, for tax purposes, in 
computing the company’s tax in its State of residence, and  


− less than 50 per cent of the tested group’s gross income (if there is a tested group), for 
the taxable period that includes the time when the benefits are claimed, is paid or 
accrued, directly or indirectly, in the form of payments to ineligible persons that are 
deductible, for tax purposes, in computing the tax of any member of the tested group in 
the State of residence of the company claiming the treaty benefits. 


50. The term “ineligible persons” used in the previous paragraph refers to any persons other 
than the residents of each Contracting State who are entitled to the benefits of this Convention 
under subparagraph a), b), c) or e) of paragraph 2. Also, paragraph 7 includes the definition of 
the terms “tested group” and “gross income” which are used in subdivision (ii).  


51. The base erosion test of subdivision (ii), unlike that of subparagraph d), applies if a 
person wishes to obtain the benefits of Article 10. Such a person shall, for the purpose of 
subdivision (ii), include in its gross income any dividends received even if the dividends are 
effectively exempt from tax in that person’s State of residence. This is provided for in 
subdivision (i) of the definition of “gross income” in paragraph 7. 


52. As in the case of the base erosion test in subparagraph d), for the purpose of applying the 
test in subdivision (ii), deductible (i.e. base-eroding) payments do not include arm’s-length 
amounts paid or accrued in the ordinary course of business for services or tangible property. To 
the extent they are deductible from the taxable base under the tax law of the person’s State of 
residence, trust distributions constitute such base-eroding payments. Depreciation and 
amortisation deductions, which do not represent payments or accruals to other persons, are not 
taken into account for the purposes of subdivision (ii). Furthermore, in the case of a tested 
group, deductible payments do not include intra-group payments. Finally, payments of interest 
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are not arm’s-length amounts paid or accrued in the ordinary course of business for services or 
tangible property, and would therefore be taken into account if made to an ineligible person.  


53. As explained in paragraph 33 above, which is applicable to the base erosion test of 
subparagraph d), States that want to deny the application of specific treaty provisions with 
respect to income that is paid to connected persons that benefit from regimes that constitute 
“special tax regimes” and to deny the application of Article 11 to interest that is paid to 
connected persons that benefit from domestic law provisions that provide for a notional 
deduction with respect to equity, may also want to modify the base erosion test of subdivision (ii) 
in order to include in the category of “ineligible persons” persons who, although they are 
residents of one of the Contracting States, benefit from such special tax regimes or notional 
deductions with respect to deductible payments made or accruing to them. This could be done by 
amending subdivision (ii) as follows: 


(ii)  less than 50 per cent of the company’s gross income, and less than 50 per 
cent of the tested group’s gross income, for the taxable period that 
includes that time, is paid or accrued, directly or indirectly, in the form of 
payments that are deductible in that taxable period for purposes of the 
taxes covered by this Convention in the company’s Contracting State of 
residence (but not including arm’s length payments in the ordinary course 
of business for services or tangible property, and in the case of a tested 
group, not including intra-group transactions)  


A)  to persons that are not residents of either Contracting State entitled 
to the benefits of this Convention under subparagraph a), b), c) or 
e);  


B) to persons that are connected to the person described in this 
subparagraph and that benefit from a special tax regime, as defined 
in [reference to the paragraph of the convention that includes the 
definition of “special tax regime”] of this Convention, with respect 
to the deductible payment; or 


C) with respect to a payment of interest, to persons that are that are 
connected to the person described in this subparagraph and that 
benefit from notional deductions described in [reference to the 
paragraph of Article 11 that relates to notional deductions for 
equity];  


54. The following examples illustrate the application of the base erosion test of 
subdivision (ii) of subparagraph f) by a Contracting State (referred to in the examples as the 
“first-mentioned State”), taking into account the definitions of “tested group” and “gross 
income” in paragraph 7: 


−  Example A: Assume that at all relevant times, R2 (the entity seeking treaty benefits 
under subparagraph f)) is a wholly owned subsidiary of R1, which in turn is wholly 
owned by Z, an individual. R1, R2 and Z are all residents of the other Contracting State 
under Article 4. R2 and R1 are both members of the same tax consolidation group. The 
ownership test in subdivision (i) of subparagraph f) is satisfied because Z, a qualified 
person under subparagraph a), owns indirectly at least 50 per cent of the aggregate vote 
and value of R2, and R1 is a qualifying intermediate owner. 


During the relevant taxable period, R2 has 50 of exempt dividends paid by a company 
resident of a third State and 50 of interest arising in the first-mentioned State. R2 makes 
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a deductible interest payment of 24 to an ineligible person and pays a 51 dividend to R1. 
In addition to the 51 dividend that it receives from R2, R1 receives additional income of 
100 from persons outside the tested group. R1 makes a deductible interest payment of 51 
to an ineligible person. R2 is seeking to claim the benefits of Article 11 of the 
Convention, but not of Article 10.  


For purposes of applying the tested group base erosion test, the tested group consists of 
R1 and R2. The tested group’s gross income for this purpose is 150 (50 of interest 
arising in the first-mentioned State plus 100 of additional income from persons outside 
of the tested group). R2 has made a base eroding payment of 24 and R1 has made a base 
eroding payment of 51 to ineligible persons. The base eroding payments of the tested 
group total 75 (24 + 51), which is not less than 50 per cent of the tested group’s gross 
income of 150. Therefore, the base erosion test is not satisfied and R2 is not a qualified 
person under subparagraph f).  


−  Example B: Assume the same facts as Example A above, except that the income with 
respect to which R2 seeks to be a qualified person is 50 of dividends paid by a company 
resident of the first-mentioned State instead of 50 of interest arising in that State. For 
this purpose, R2’s gross income is 100 (the 50 of dividends paid by a company resident 
of a third State and the 50 of dividends paid by a company of the first-mentioned State). 
The gross income of the tested group is 200 (R2’s gross income of 100 plus R1’s income 
of 100 from persons outside the tested group). R2 has made a base eroding payment of 
24 and R1 has made a base eroding payment of 51. The base eroding payments of R2 
equal 24, which is less than 50 per cent of R2's gross income of 100. In addition, the 
base eroding payments of the tested group total 75 (24 + 51), which is less than 50 per 
cent of the tested group’s gross income of 200. Therefore, under this example, the base 
erosion test of subdivision (ii) is satisfied and R2 shall be a qualified person under 
subparagraph f) for purposes of obtaining a lower rate of taxation on the dividend paid 
by the company resident of the first-mentioned State.  


Subparagraph g): Collective investment vehicles  


Detailed version only 


g) [possible provision on collective investment vehicles]1  


Commentary on subparagraph g) of paragraph 2 of the detailed version 


55. As indicated in the footnote to subparagraph g), whether a specific rule concerning 
collective investment vehicles (CIVs) should be included in paragraph 2, and, if so, how that 
rule should be drafted, will depend on how the Convention applies to CIVs and on the treatment 
and use of CIVs in each Contracting State.2 Whilst no such rule will be needed with respect to 
an entity that would otherwise constitute a “qualified person” under other parts of paragraph 2, 


                                                      
1  This subparagraph should be drafted (or omitted) based on how collective investment vehicles are treated in 


the Convention and are used and treated in each Contracting State: see the Commentary on the subparagraph 
and paragraphs 22 to 48 of the Commentary on Article 1. 


2  See also paragraphs 67.1 to 67.7 of the Commentary on Article 10 and the report “Tax Treaty Issues Related to 
REITs” which deal with the treaty entitlement of Real Estate Investment Trusts (REITs). With respect to the 
application of the definition of “resident of a Contracting State” to REITs, see paragraphs 8-9 of the report 
“Tax Treaty Issues Related to REITs”. 
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a specific rule will frequently be needed since a CIV may not be entitled to treaty benefits under 
either the other provisions of paragraph 2 or under paragraphs 3, 4 or 5 because, in many cases 


− the interests in the CIV are not publicly-traded (even though these interests are widely 
distributed); 


− these interests are held by residents of third States;  


− the distributions made by the CIV are deductible payments;  


− the CIV is used for investment purposes rather than for the “active conduct of a 
business” within the meaning of paragraph 3;  


− the CIV does not meet the ownership test of paragraph 4, and 


− the CIV does not qualify as a headquarters company under paragraph 5.  


56. Paragraphs 22 to 48 of the Commentary on Article 1 discuss various factors that should 
be considered for the purpose of determining the treaty entitlement of CIVs and these 
paragraphs are therefore relevant when determining whether a provision on CIVs should be 
included in paragraph 2 and how it should be drafted. These paragraphs include alternative 
provisions that may be used to deal adequately with the CIVs that are found in each Contracting 
State. As explained below, the use of these provisions may make it unnecessary to include a 
specific rule on CIVs in paragraph 2, although it will be important to make sure that, in such a 
case, the definition of “equivalent beneficiary”, if the term is used for the purposes of one of 
these alternative provisions, is adapted to reflect the definition included in paragraph 7. 


57. If it is included, subparagraph g) will address cases where a Contracting State agrees that 
CIVs established in the other Contracting State constitute residents of that other State under the 
analysis in paragraphs 23 to 26 of the Commentary on Article 1 (such agreement may be 
evidenced by a mutual agreement as envisaged in paragraph 30 of the Commentary on Article 1 
or may result from judicial or administrative pronouncements). The provisions of the Article, 
including subparagraph g), are not relevant with respect to a CIV that does not qualify as a 
resident of a Contracting State under the analysis in paragraphs 23 to 26 of the Commentary on 
Article 1. Also, the provisions of subparagraph g) are not relevant where the treaty entitlement 
of a CIV is dealt with under a treaty provision similar to one of the alternative provisions in 
paragraphs 31, 35, 40, 41 and 46 of the Commentary on Article 1.  


58. As explained in paragraphs 33 and 34 of the Commentary on Article 1, Contracting States 
wishing to address the issue of CIVs’ entitlement to treaty benefits may want to consider the 
economic characteristics, including the potential for treaty shopping, of the different types of 
CIVs that are used in each Contracting State.  


59. As a result of that analysis, they may conclude that the tax treatment of CIVs established 
in the two States does not give rise to treaty-shopping concerns and decide to include in their 
bilateral treaty the alternative provision in paragraph 31 of the Commentary on Article 1, which 
would expressly provide for the treaty entitlement of CIVs established in each State and, at the 
same time, would ensure that they constitute qualified persons under subparagraph a) of 
paragraph 2 of the Article (because a CIV to which that alternative provision would apply would 
be treated as an individual). In such a case, subparagraph g) should be omitted. States that 
share the view that CIVs established in the two States do not give rise to treaty shopping 
concerns but that do not include in their treaty the alternative provision in paragraph 31 of the 
Commentary on Article 1 should ensure that any CIV that is a resident of a Contracting State 
should constitute a qualified person. In that case, subparagraph g) should be drafted as follows: 
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g) a collective investment vehicle [a definition of “collective investment vehicle” would 
then be included in paragraph 7]; 


60. The Contracting States could, however, conclude that CIVs present the opportunity for 
residents of third States to receive treaty benefits that would not have been available if these 
residents had invested directly and, for that reason, might prefer to draft subparagraph g) in a 
way that will ensure that a CIV that is a resident of a Contracting State will constitute a 
qualified person but only to the extent that the beneficial interests in the CIV are owned by 
equivalent beneficiaries. In that case, subparagraph g) should be drafted as follows: 


g) a collective investment vehicle, but only to the extent that, at that time, the beneficial 
interests in the collective investment vehicle are owned by [residents of the 
Contracting State in which the collective investment vehicle is established or by]1 
equivalent beneficiaries. 


61. That treatment corresponds to the treatment that would result from the inclusion in a tax 
treaty of a provision similar to the alternative provision in paragraph 35 of the Commentary on 
Article 1. As explained in paragraphs 32 to 38 of the Commentary on Article 1, the inclusion of 
such an alternative provision would provide a more comprehensive solution to treaty issues 
arising in connection with CIVs because it would address treaty-shopping concerns whilst, at the 
same time, clarifying the tax treaty treatment of CIVs in both Contracting States. If that 
alternative provision is included in a tax treaty, subparagraph g) would not be necessary as 
regards the CIVs to which that alternative provision would apply: since that alternative 
provision provides that a CIV to which it applies shall be treated as an individual (to the extent 
that the beneficial interests in that CIV are owned by equivalent beneficiaries), that CIV will 
constitute a qualified person under subparagraph a) of paragraph 2 of the Article. 


62. The approach described in the preceding two paragraphs, like the approach in 
paragraphs 35, 40 and 42 of the Commentary on Article 1, makes it necessary for the CIV to 
make a determination, when a benefit is claimed as regards a specific item of income, regarding 
the proportion of holders of interests who would have been entitled to benefits had they invested 
directly. As indicated in paragraph 43 of the Commentary on Article 1, however, the ownership 
of interests in CIVs changes regularly, and such interests frequently are held through 
intermediaries. For that reason, the CIV and its managers often do not themselves know the 
names and treaty status of the beneficial owners of interests. It would therefore be impractical 
for the CIV to collect such information from the relevant intermediaries each time the CIV 
receives income. Accordingly, Contracting States should be willing to accept practical and 
reliable approaches that do not require such daily tracing. As indicated in paragraph 45 of the 
Commentary on Article 1, the proportion of investors in the CIV is likely to change relatively 
slowly even though the identity of individual investors will change daily. For that reason, the 
determination of the extent to which the beneficial interests in a CIV are owned by equivalent 
beneficiaries should be made at regular intervals, the determination made at a given time being 
applicable to payments received until the following determination. This corresponds to the 
approach described in paragraph 45 of the Commentary on Article 1, according to which:  


… it would be a reasonable approach to require the CIV to collect from other 
intermediaries, on specified dates, information enabling the CIV to determine the 


                                                      
1  The words “residents of the Contracting State in which the collective investment vehicle is established” 


would not be needed if the definition of “equivalent beneficiary” used for the purpose of that provision was 
identical to the detailed version of the definition of the term “equivalent beneficiary” in paragraph 7; see 
paragraph 145 below.  
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proportion of investors that are treaty-entitled. This information could be required at the 
end of a calendar or fiscal year or, if market conditions suggest that turnover in ownership 
is high, it could be required more frequently, although no more often than the end of each 
calendar quarter. The CIV could then make a claim on the basis of an average of those 
amounts over an agreed-upon time period. In adopting such procedures, care would have to 
be taken in choosing the measurement dates to ensure that the CIV would have enough 
time to update the information that it provides to other payers so that the correct amount is 
withheld at the beginning of each relevant period. 


63. Another view that Contracting States may adopt regarding CIVs is that expressed in 
paragraph 40 of the Commentary on Article 1. Contracting States that adopt that view may wish 
to draft subparagraph g) so that a CIV that is a resident of a Contracting State would only 
constitute a qualified person to the extent that the beneficial interests in that CIV are owned by 
residents of the Contracting State in which the CIV is established. In that case, subparagraph g) 
should be drafted as follows: 


g) a collective investment vehicle, but only to the extent that, at that time, the beneficial 
interests in the collective investment vehicle are owned by residents of the 
Contracting State in which the collective investment vehicle is established.  


Since the inclusion of the alternative provision in paragraph 40 of the Commentary on Article 1 
would achieve the same result with respect to the CIVs to which it would apply, subparagraph g) 
would not be necessary, if that alternative provision is included in a treaty, as regards the CIVs 
to which that provision would apply.  


64. A variation on the preceding approach would be to consider that a CIV that is a resident 
of a Contracting State should constitute a qualified person if the majority of the beneficial 
interests in that CIV are owned by individuals who are residents of the Contracting State in 
which the CIV is established. This result could be achieved by omitting subparagraph g) and 
simply relying on the application of subparagraph f) (the ownership and base erosion test).  


65. Another possible view that the Contracting States could adopt would be to conclude that 
the fact that a substantial proportion of the CIV’s investors are treaty-eligible is adequate 
protection against treaty shopping, and thus that it is appropriate to provide an ownership 
threshold above which benefits would be provided with respect to all income received by a CIV. 
An alternative provision that would ensure that result is included in paragraph 41 of the 
Commentary on Article 1 and subparagraph g) would not be necessary, if the Contracting States 
include that provision in their bilateral treaty, with respect to the CIVs to which the provision 
would apply. If that provision is not included in the treaty, the scope of subparagraph g) could 
be broadened in order to achieve a similar result by referring to “a collective investment vehicle, 
but only if [percentage to be determined bilaterally] per cent of the beneficial interests in the 
collective investment vehicle are owned by residents of the Contracting State in which the 
collective investment vehicle is established and by equivalent beneficiaries”. 


66. Similarly, the Contracting States may use the alternative provision in paragraph 46 of the 
Commentary on Article 1 where they consider “that a publicly-traded collective investment 
vehicle cannot be used effectively for treaty shopping because the shareholders or unit holders 
of such a collective investment vehicle cannot individually exercise control over it”. In such 
case, subparagraph g) would not be necessary with respect to the CIVs to which the alternative 
provision would apply. States that share that view but that have not included the alternative 
provision in their treaty could draft subparagraph g) to read: 
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g) a collective investment vehicle if the principal class of shares in the collective 
investment vehicle is listed and regularly traded on a recognised stock exchange. 


67. Finally, as explained in paragraph 39 of the Commentary on Article 1, States that share 
the concern described in that paragraph about the potential deferral of taxation that could arise 
with respect to a CIV that is subject to no or low taxation and that may accumulate its income 
rather than distributing it on a current basis may wish to negotiate provisions that extend 
benefits only to those CIVs that are required to distribute earnings currently. Depending on their 
drafting, such provisions may render subparagraph g) unnecessary.  


Paragraph 3: active conduct of a business 


Simplified and detailed versions 


3. a) A resident of a Contracting State shall be entitled to benefits under this Convention 
with respect to an item of income derived from the other Contracting State, 
regardless of whether the resident is a qualified person, if the resident is engaged 
in the active conduct of a business in the first-mentioned State (other than the 
business of making or managing investments for the resident’s own account, unless 
these activities are banking, insurance or securities activities carried on by a bank 
or [list financial institutions similar to banks that the Contracting States agree to 
treat as such], insurance enterprise or registered securities dealer respectively), 
and the income derived from the other State emanates from, or is incidental to, 
that business. For purposes of this Article, the term “active conduct of a business” 
shall not include the following activities or any combination thereof: 


(i) operating as a holding company; 


(ii) providing overall supervision or administration of a group of companies;  


(iii) providing group financing (including cash pooling); or  


(iv) making or managing investments, unless these activities are carried on by a 
bank [list financial institutions similar to banks that the Contracting States 
agree to treat as such], insurance enterprise or registered securities dealer 
in the ordinary course of its business as such. 


b) If a resident of a Contracting State derives an item of income from a business 
activity conducted by that resident in the other Contracting State, or derives an 
item of income arising in the other State from a connected person, the conditions 
described in subparagraph a) shall be considered to be satisfied with respect to 
such item only if the business activity carried on by the resident in the first-
mentioned State to which the item is related is substantial in relation to the same 
or complementary business activity carried on by the resident or such connected 
person in the other Contracting State. Whether a business activity is substantial for 
the purposes of this paragraph shall be determined based on all the facts and 
circumstances. 


c) For purposes of applying this paragraph, activities conducted by connected 
persons with respect to a resident of a Contracting State shall be deemed to be 
conducted by such resident.  
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Commentary on paragraph 3 of the simplified and detailed versions 


68. Paragraph 3 of both the simplified and detailed versions sets forth an alternative test 
under which a resident of a Contracting State may receive treaty benefits with respect to certain 
items of income that are connected to an active business conducted in its State of residence. This 
paragraph recognises that where an entity resident of a Contracting State actively carries on 
business activities in that State, including activities conducted by connected persons, and derives 
income from the other Contracting State that emanates from, or is incidental to, such business 
activities, granting treaty benefits with respect to such income does not give rise to treaty-
shopping concerns regardless of the nature and ownership of the entity. The paragraph will 
provide treaty benefits in a large number of situations where benefits would otherwise be denied 
under paragraph 1 because the entity is not a “qualified person” under paragraph 2.  


69. A resident of a Contracting State may qualify for benefits under paragraph 3 regardless of 
the fact that it is not a qualified person under paragraph 2. Under the active-conduct test of 
paragraph 3, a person (typically a company) will be eligible for treaty benefits if it satisfies two 
conditions: first, it is engaged in the active conduct of a business in its State of residence and 
second, the payment for which benefits are sought is related to the business. In certain cases, an 
additional requirement that the business be substantial in size relative to the activity in the State 
of source generating the income must be met. 


70. Subparagraph a) sets forth the general rule that a resident of a Contracting State engaged 
in the active conduct of a business in that State may obtain the benefits of the Convention with 
respect to an item of income derived from the other Contracting State. The item of income, 
however, must emanate from, or be incidental to, that business.  


71. The term “business” is not defined (except for the limited purpose of clarifying that it 
includes the performance of professional services and of other activities of an independent 
character; see subparagraph h) of paragraph 1 of Article 3) and, under the general rule of 
paragraph 2 of Article 3, must therefore be given the meaning that it has under domestic law. 
An entity generally will be considered to be engaged in the active conduct of a business only if 
persons through whom the entity is acting (such as officers or employees of a company) conduct 
substantial managerial and operational activities.  


72. Under subparagraph a), the business of making or managing investments for the 
resident’s own account is not considered to be a business unless the relevant activities are part 
of banking, insurance or securities activities conducted by a bank, or a financial institution that 
the Contracting States would consider to be similar to a bank (such as a credit union or building 
society), an insurance enterprise or a registered securities dealer respectively. Such activities 
conducted by a person other than a bank (or financial institution agreed to by the Contracting 
States), insurance enterprise or registered securities dealer will not be considered to be the active 
conduct of a business, nor would they be considered to be the active conduct of a business if 
conducted by a bank (or financial institution agreed to by the Contracting States), insurance 
enterprise or registered securities dealer but not as part of the enterprise’s banking, insurance or 
dealer business.  


73. In addition, subdivisions (i) through (iv) of subparagraph a) identify specific functions 
that, either on their own or in combination, will be considered, for purposes of paragraph 3, not 
to constitute the active conduct of a business in a Contracting State, even when all such 
functions are conducted in the same State. These are: (i) operating as a holding company; 
(ii) providing overall supervision or administration of a group of companies; (iii) providing 
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group financing (including cash pooling); and (iv) making or managing investments, unless 
these activities are carried on by a regulated bank (or financial institution agreed to by the 
Contracting States), insurance company or registered securities dealer in the ordinary course of 
its business as such. This list of activities is intended to clarify that the administrative support 
functions of multinationals, as well as the activities of operating as a holding company, do not 
constitute the active conduct of a business and, therefore, income that emanates from, or is 
incidental to, such activities cannot be entitled to treaty benefits under paragraph 3. Some States 
consider, however, that some or all of the activities listed in subdivisions (i) through (iv) should 
be included in what constitutes the active conduct of a business and these States may therefore 
wish to adopt a different formulation of subparagraph a). 


74.   Whether an item of income emanates from the company’s active conduct of a business in 
the State of residence must be determined based on facts and circumstances. In general, an item 
of income emanates from the active conduct of a business in the State of residence if there is a 
factual connection between the actively conducted business and the item of income for which 
benefits are sought. For example, if a company conducts research and development in its State 
of residence and develops a patent for a new process, royalties from licensing the patent would 
be factually connected to the actively conducted business in the State of residence. In the case of 
dividends or interest paid to a parent company, the activities of the paying company will be 
relevant in determining whether the dividend or interest emanates from the parent’s actively 
conducted business in its State of residence.  


75. For the purposes of determining whether the activities of the paying company in the State 
of source have the required factual connection with the actively conducted business in the State 
of residence, it will be important to compare the lines of business in each State. The line of 
business in the State of source may be upstream or downstream to the activity conducted in the 
State of residence. Thus, the line of business in the State of source may provide inputs for a 
manufacturing process that occurs in the State of residence, or the line of business in the State 
of source may sell the output of the manufacturing process conducted by a resident. The 
following examples illustrate these principles: 


− Example A: ACO is a company resident of State A and is engaged in the active conduct 
of a business in that State consisting in manufacturing product X. ACO owns 100 per 
cent of the shares of BCO, a company resident of State B. BCO acquires product X from 
ACO and distributes it to customers in State B. Since the distribution activity by BCO of 
product X is factually connected to ACO’s manufacturing of that product, dividends paid 
by BCO to ACO will be treated as emanating from ACO’s business. 


− Example B: ACO is a company resident of State A that operates a large research and 
development facility in State A that develops intellectual property that it licenses to 
affiliates worldwide, including BCO. ACO owns 100 per cent of the shares of BCO, a 
company resident of State B. BCO manufactures and markets the ACO-designed 
products in State B. Since the activities conducted by BCO are factually connected to 
ACO’s actively conducted business in State A, royalties paid by BCO to ACO for the use 
of its intellectual property will be treated as emanating from ACO’s business. 


− Example C: ACO is a company resident of State A and is engaged in State A in the 
active conduct of a manufacturing business that requires the use of commodity X. ACO 
owns 100 per cent of the shares of BCO, a company resident of State B, which contains 
a large supply of commodity X. BCO extracts commodity X and sells it to ACO, which 
uses the commodity to manufacture goods that it sells in the open market. Since the 
business activity conducted by BCO provides upstream inputs to ACO for use in 
manufacturing its goods, BCO’s business is factually connected to ACO’s 
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manufacturing activities in State A. Dividends paid by BCO to ACO will be treated as 
emanating from ACO’s business. 


76. An item of income derived from the State of source is “incidental to” the business carried 
on in the State of residence if production of the item facilitates the conduct of the business in the 
State of residence. An example of incidental income is income derived from the temporary 
investment of working capital of a person in the State of residence in securities issued by 
persons in the State of source. 


77. Subparagraph b) of paragraph 3 states a further condition to the general rule in 
subparagraph a) in cases where the business generating the item of income in question is 
carried on either by the person deriving the income or by a connected person in the State of 
source. Subparagraph b) states that the business carried on in the State of residence, under 
these circumstances, must be substantial in relation to the activity in the State of source. The 
determination of substantiality is based upon all the facts and circumstances, including the 
comparative sizes of the businesses in each Contracting State, the relative sizes of the economies 
and markets in the two States, the nature of the activities performed in each State, and the 
relative contributions made to that business in each State.  


78. The determination of whether subparagraph b) applies is made separately for each item of 
income derived from the State of source, with reference to the business in the State of residence 
from which the item of income in question emanates. It is therefore possible that a person would 
be entitled to the benefits of the Convention with respect to one item of income but not with 
respect to another. If a resident of a Contracting State is entitled to treaty benefits with respect to 
a particular item of income under paragraph 3, the resident is entitled to all the benefits of the 
Convention insofar as they affect the taxation of that item of income in the State of source. 


79.  The substantiality requirement under subparagraph b) will not apply, however, if the 
business generating the item of income in question is not carried on in the State of source by the 
resident seeking benefits or by a connected person in the State of source. For example, if a small 
research firm in one State develops a process that it licenses to a very large pharmaceutical 
manufacturer in another State that is not a connected person with respect to the small research 
firm, the size of the business activity of the research firm in the first State would not have to be 
tested against the size of the business activity of the manufacturer. Similarly, a small bank of 
one State that makes a loan to a very large company that is not a connected person and that is 
operating a business in the other State would not have to pass a substantiality test to be eligible 
for treaty benefits under paragraph 3.  


80. Subparagraph c) provides attribution rules in the case of activities conducted by 
connected persons for purposes of applying the substantive rules of subparagraphs a) and b). 
Thus, these rules apply for purposes of determining whether a person meets the requirement in 
subparagraph a) that it be engaged in the active conduct of a business and that the item of 
income emanates from that active business, and for making the comparison required by the 
“substantiality” requirement in subparagraph b). The term “connected person” is defined in 
paragraph 7.  


81. The following examples illustrate the application of paragraph 3 in relation to activities 
conducted by connected persons: 


− Example A: PARENTCO is a resident of a third State and is the parent of HOLDCO, 
which itself is the parent of OPCO1 and OPCO2. OPCO1 and HOLDCO are residents of 
State A. OPCO2 is a resident of State B. OPCO1 and OPCO2 are engaged in the 
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business of manufacturing the same product in their respective States of residence. 
HOLDCO manages the investments of the group and is considered not to be engaged in 
the active conduct of a business. HOLDCO receives dividends from OPCO2. Under 
subparagraph c), HOLDCO is deemed to be engaged in the active conduct of a business 
because it is deemed to conduct the activities of OPCO 1, which is engaged in the active 
conduct of a business. Therefore, HOLDCO is treated as engaged in the active conduct 
of a business in State A. Nevertheless, the fact that HOLDCO’s deemed business is the 
same as the business of OPCO2 is not sufficient to demonstrate that the dividends paid 
by OPCO 2 are factually connected to HOLDCO’s actively conducted business. 
Accordingly, such dividends will not enjoy by virtue of paragraph 3 the reduced rates of 
withholding of Article 10 of the convention between States A and B.  


− Example B: ACO is a company resident of State A and is engaged in State A in the 
active conduct of a manufacturing business that requires the use of commodity X. All 
the shares of ACO are owned by HOLDCO, also a resident of State A, which also owns 
100 per cent of the shares of BCO, a company resident of State B where there is a large 
supply of commodity X. BCO extracts commodity X and sells it to ACO, which uses the 
commodity to manufacture goods that it sells in the open market. HOLDCO is 
considered to be engaged in the active conduct of a business because it is deemed under 
subparagraph c) to conduct the activities of ACO. Since the business activity conducted 
by BCO provides upstream inputs for use in HOLDCO’s deemed active conduct of a 
business, BCO’s business is considered to be factually connected to HOLDCO’s deemed 
manufacturing business, Dividends paid by BCO to HOLDCO will therefore emanate 
from HOLDCO’s deemed active conduct of a business.  


Paragraph 4: derivative benefits 


Simplified version 


4. A resident of a Contracting State that is not a qualified person shall nevertheless be 
entitled to a benefit that would otherwise be accorded by this Convention with respect 
to an item of income if, at the time when the benefit otherwise would be accorded and 
on at least half of the days of any twelve-month period that includes that time, persons 
that are equivalent beneficiaries own, directly or indirectly, at least 75 per cent of the 
shares of the resident. 


Detailed version 


[The question of how the derivative benefits paragraph should be drafted in a convention that 
follows the detailed version is discussed in the Commentary below]  


Commentary on paragraph 4 of the simplified version 


82. Paragraph 4 of the simplified version sets forth a derivative benefits test that is potentially 
applicable to all treaty benefits, although the test must be applied to each individual item of 
income. This derivative benefits test entitles companies and entities that are residents of a 
Contracting State but that are not qualifying persons under paragraph 2 to be entitled to treaty 
benefits with respect to an item of income if, at the time that the benefit would otherwise be 
granted with respect to that item of income and on at least half of the days of any twelve-month 
period that includes that time, at least 75 per cent of the shares (as defined in paragraph 7) of 
that company or entity are owned, directly or indirectly, by persons that satisfy the definition of 
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“equivalent beneficiary” found in paragraph 7. The definition of “equivalent beneficiary”, 
which is crucial for the application of paragraph 4, basically refers to persons who would have 
been entitled to equivalent or more favourable benefits from the State of source if they had 
received the same income directly (subject to the conditions included in that definition).  


Commentary on paragraph 4 of the detailed version 


83. The drafting of the derivative benefits paragraph in a convention that follows the detailed 
version depends on the views of the Contracting States concerning treaty-shopping opportunities 
that might arise from such a paragraph with respect to residents of States whose tax system 
includes certain preferential features. 


84. As indicated in the Commentary on Article 1, some States consider that provisions should 
be included in their tax treaties in order to deny the application of specific treaty provisions with 
respect to income that is paid to connected persons (as defined in paragraph 7) that benefit from 
regimes that constitute “special tax regimes” (see paragraphs 85 to 106 of the Commentary on 
Article 1) and to deny the application of Article 11 to interest that is paid to connected persons 
that benefit from domestic law provisions that provide for a notional deduction with respect to 
equity (see paragraph 107 of the Commentary on Article 1). These States may want to ensure 
that any derivative benefits provisions included in their conventions do not allow base eroding 
payments to be made to such connected persons even if they qualify as equivalent beneficiaries. 
States that share these views are likely to want to adopt a derivative benefits paragraph drafted 
as follows: 


4.  A company that is a resident of a Contracting State shall also be entitled to a benefit 
that would otherwise be accorded by this Convention if: 


a) at the time when the benefit otherwise would be accorded and on at least half of 
the days of any twelve-month period that includes that time, at least 95 per cent 
of the aggregate vote and value of its shares (and at least 50 per cent of the 
aggregate vote and value of any disproportionate class of shares) is owned, 
directly or indirectly, by seven or fewer persons that are equivalent beneficiaries, 
provided that in the case of indirect ownership, each intermediate owner is a 
qualifying intermediate owner, and  


b)  less than 50 per cent of the person’s gross income, and less than 50 per cent of 
the tested group’s gross income for the taxable period that includes that time, as 
determined in the person’s Contracting State of residence, is paid or accrued, 
directly or indirectly, in the form of payments that are deductible for purposes of 
the taxes covered by this Convention in the person’s Contracting State of 
residence (but not including arm’s length payments in the ordinary course of 
business for services or tangible property, and in the case of a tested group, not 
including intra-group transactions)  


(i)  to persons that are not equivalent beneficiaries; 


(ii)  to persons that are equivalent beneficiaries only by reason of paragraph 5 
of this Article or of a substantially similar provision in the relevant 
comprehensive convention for the avoidance of double taxation;  


(iii)  to persons that are equivalent beneficiaries that are connected persons 
with respect to the company described in this paragraph and that benefit 
from a special tax regime, as defined in [reference to the paragraph of the 
convention that includes the definition of “special tax regime”] of this 
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Convention, with respect to the deductible payment, provided that if the 
relevant comprehensive convention for the avoidance of double taxation 
does not contain a definition of a special tax regime analogous to the 
definition of that term included in this Convention, the principles of that 
definition shall apply, but without regard to the requirement in 
subdivision (v) of that definition; or  


(iv)  with respect to a payment of interest, to persons that are equivalent 
beneficiaries that are connected persons with respect to the company 
described in this paragraph and that benefit from notional deductions of 
the type described in [reference to the paragraph of Article 11 that relates 
to notional deductions for equity]. 


85. States that do not consider that provisions on special tax regimes and notional deductions 
with respect to equity should be included in their tax treaties, however, may prefer to use the 
following version of the derivative benefits paragraph: 


4.  A company that is a resident of a Contracting State shall also be entitled to a benefit 
that would otherwise be accorded by this Convention if: 


a) at the time when the benefit otherwise would be accorded and on at least half of 
the days of any twelve-month period that includes that time, at least 95 per cent 
of the aggregate vote and value of its shares (and at least 50 per cent of the 
aggregate vote and value of any disproportionate class of shares) is owned, 
directly or indirectly, by seven or fewer persons that are equivalent beneficiaries, 
provided that in the case of indirect ownership, each intermediate owner is a 
qualifying intermediate owner, and  


b)  less than 50 per cent of the person’s gross income, and less than 50 per cent of 
the tested group’s gross income for the taxable period that includes that time, as 
determined in the person’s Contracting State of residence, is paid or accrued, 
directly or indirectly, in the form of payments that are deductible for purposes of 
the taxes covered by this Convention in the person’s Contracting State of 
residence (but not including arm’s length payments in the ordinary course of 
business for services or tangible property, and in the case of a tested group, not 
including intra-group transactions)  


(i)  to persons that are not equivalent beneficiaries; or 


(ii)  to persons that are equivalent beneficiaries only by reason of paragraph 5 
of this Article or of a substantially similar provision in the relevant 
comprehensive convention for the avoidance of double taxation;  


86. Some States, however, may consider that the provisions of a derivative benefits paragraph 
drafted along the lines of the provision included in the previous paragraph create unacceptable 
risks of treaty shopping with respect to payments that are deductible in the State of source. 
Instead of not providing any derivative benefits, these States might prefer to restrict the scope of 
that provision to dividends, which are typically not deductible. States that share that view are 
free to amend the first part of the alternative provision so that it reads as follows:  


4.  A company that is a resident of a Contracting State shall also be entitled to a benefit 
that would otherwise be accorded under Article 10 if:  


87. Whether drafted as suggested in paragraph 84 or in paragraph 85 above, paragraph 4 on 
derivative benefits sets forth an alternative test under which a resident of a Contracting State 
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that is not a qualified person under paragraph 2 may receive treaty benefits with respect to 
certain items of income. In general, this derivative benefits test entitles a company that is a 
resident of a Contracting State to treaty benefits if 95 per cent of the vote and value of its shares 
are owned, directly or indirectly, by seven or fewer equivalent beneficiaries and the company 
satisfies a base erosion test. The requirement that at least 95 per cent of the vote and value of the 
company seeking treaty benefits under paragraph 4 be owned, directly or indirectly, by seven or 
fewer equivalent beneficiaries is intended to avoid the administrative burden of having to 
determine whether a large number of shareholders are equivalent beneficiaries; it is also 
consistent with the objective of the derivative benefits test to provide benefits for holding 
companies of a multinational group in the situations contemplated by the provision. 


88. Subparagraph a) sets forth the ownership test. Under this test, seven or fewer equivalent 
beneficiaries must own, directly or indirectly, shares representing at least 95 per cent of the 
aggregate vote and value of the company and at least 50 per cent of any disproportionate class of 
shares on at least half of the days of any twelve-month period that includes the date when 
benefits would otherwise be accorded. In the case of indirect ownership, each intermediate 
owner must be a qualifying intermediate owner. The term “qualifying intermediate owner” is 
defined in paragraph 7 (see paragraphs 151 to 154 below); the following example illustrates the 
application of that definition in the context of paragraph 4: 


− Example: HOLDCO, a company resident of State A, is a wholly owned direct subsidiary 
of ZCO, a company resident of State Z, which itself is a wholly owned direct subsidiary 
of XCO, a resident of State X. XCO’s principal class of shares is primarily and regularly 
traded on the stock exchange in State X. HOLDCO is not entitled to benefits under 
paragraph 2 of the treaty between States A and B because it is a subsidiary of a company 
resident and publicly traded in a third state. HOLDCO is not engaged in the conduct of 
an active business in State A, and therefore it is not entitled to any benefits under 
paragraph 3. HOLDCO derives and beneficially owns interest arising in State B that 
would otherwise be entitled to the benefits of Article 11 of the treaty between States A 
and B. Assume that by virtue of the provisions of the income tax convention between 
State B and State X, XCO qualifies as an equivalent beneficiary under the definition of 
that term included in the treaty between States A and B.  


 Although XCO indirectly owns all the shares of HOLDCO, ZCO, as an intermediate 
owner, must satisfy the definition of “qualifying intermediate owner” in paragraph 7 of 
the treaty between States A and B in order for HOLDCO to be eligible for the benefits of 
Article 11 of the treaty between States A and B with respect to the interest that it received 
from State B. If State Z does not have in effect a comprehensive convention for the 
avoidance of double taxation (or, if the definition of qualifying intermediate owner is 
drafted as suggested in paragraph 153 below, such a convention is in effect but ZCO 
benefits from either a “special tax regime” or notional interest deductions), ZCO will not 
be a qualifying intermediate owner and the requirements of subparagraph a) will not be 
satisfied with the result that HOLDCO will not be eligible, under paragraph 4, for the 
benefits of the convention. 


89. Subparagraph b) sets forth the base erosion test applicable for purposes of paragraph 4. 
That test is broadly similar to the base erosion test in subdivision (ii) of subparagraph f) of 
paragraph 2 except that the list of ineligible persons is different (see below). The base erosion 
test of subparagraph b) is satisfied if  


− less than 50 per cent of the company’s gross income (and less than 50 per cent of the 
tested group’s gross income if there is a tested group), for the taxable period that 
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includes the time when the benefits are claimed, is paid or accrued, directly or indirectly, 
in the form of payments to ineligible persons that are deductible, for tax purposes, in 
computing the company’s tax in its State of residence, and  


− less than 50 per cent of the tested group’s gross income (if there is a tested group), for 
the taxable period that includes the time when the benefits are claimed, is paid or 
accrued, directly or indirectly, in the form of payments to ineligible persons that are 
deductible, for tax purposes, in computing the tax of any member of the tested group in 
the State of residence of the company claiming the treaty benefits. 


90. Paragraph 7 includes the definition of the terms “tested group” and “gross income” 
which are used in subparagraph b). Also, the term “ineligible persons” used in the previous 
paragraph refers to: 


− if paragraph 4 is drafted as indicated in paragraph 84 above, persons who are not 
equivalent beneficiaries under the definition of that term in paragraph 7 as well as 
persons who are equivalent beneficiaries under that definition but fall within one of the 
three following categories:  


1. they are equivalent beneficiaries solely by reason of being a headquarters 
company under paragraph 5 of this Convention or of the relevant convention; 


2. they are connected persons (as defined in paragraph 7) with the company seeking 
treaty benefits under paragraph 4 and benefit from a special tax regime with 
respect to the payment, or 


3. with respect to a payment of interest, they are connected persons (as defined in 
paragraph 7) with the company seeking treaty benefits under paragraph 4 and 
benefit from notional deductions for equity.  


− if paragraph 4 is drafted as indicated in paragraph 85 above, persons who are not 
equivalent beneficiaries under the definition of that term in paragraph 7 as well as 
persons who are equivalent beneficiaries under that definition solely by reason of being 
a headquarters company under paragraph 5 of this Convention or of the relevant 
convention.  


91. The following illustrates the base erosion test of paragraph 4:  


− Example: Company X, a resident of State X, owns Company Y, a resident of State Y. 
Company Y owns Company B, a resident of State B that seeks benefits of the treaty 
between States A and B under paragraph 4. Company X is an equivalent beneficiary and 
Company Y is a qualifying intermediate owner under the definitions of these terms in 
paragraph 7 of the treaty between States A and B. Accordingly, Company B would 
satisfy the ownership requirement of subparagraph a) because, first, Company X, an 
equivalent beneficiary, indirectly owns shares representing at least 95 per cent of the 
aggregate vote and value of Company B and at least 50 per cent of any disproportionate 
class of shares (as defined in paragraph 7), and, second, each intermediate owner (i.e. 
Company Y) is a qualifying intermediate owner.  


Company B’s gross income for the taxable period in question consists of 100 of interest 
arising in State A and 200 of dividends from a third State which is exempt from tax 
under the law of State B. Company B seeks treaty benefits with respect to the 100 of 
interest. Under the law of State B, Company B, Company Y and Company X are not 
allowed to participate in a common tax consolidation or other regime that would allow 
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the three companies to share profits or losses nor is there any loss sharing regime 
available. Accordingly, in this example, there is no tested group. Company B’s gross 
income is 100 (the interest arising in State A). Company B will fail the base erosion test 
of subparagraph b) if Company B makes base eroding payments of at least 50 to 
ineligible persons described in the previous paragraph. 


Paragraph 5 (detailed version): headquarters company 


Detailed version only 


5. A company that is a resident of a Contracting State that functions as a headquarters 
company for a multinational corporate group consisting of such company and its direct and 
indirect subsidiaries shall be entitled to benefits under this Convention with respect to 
dividends and interest paid by members of its multinational corporate group, regardless of 
whether the resident is a qualified person. A company shall be considered a headquarters 
company for this purpose only if: 


a)  such company’s primary place of management and control is in the Contracting 
State of which it is a resident;  


b)  the multinational corporate group consists of companies resident of, and engaged 
in the active conduct of a business in, at least four States, and the businesses 
carried on in each of the four States (or four groupings of States) generate at least 
10 per cent of the gross income of the group;  


c)  the businesses of the multinational corporate group that are carried on in any one 
State other than the Contracting State of residence of such company generate less 
than 50 per cent of the gross income of the group;  


d)  no more than 25 per cent of such company’s gross income is derived from the 
other Contracting State; 


e)  such company is subject to the same income taxation rules in its Contracting State 
of residence as persons described in paragraph 3 of this Article; and 


f) less than 50 per cent of such company’s gross income, and less than 50 per cent of 
the tested group’s gross income, is paid or accrued, directly or indirectly, in the 
form of payments that are deductible for purposes of the taxes covered by this 
Convention in the company’s Contracting State of residence (but not including 
arm’s length payments in the ordinary course of business for services or tangible 
property or payments in respect of financial obligations to a bank that is not a 
connected person with respect to such company, and in the case of a tested group, 
not including intra-group transactions) to persons that are not residents of either 
Contracting State entitled to the benefits of this Convention under subparagraph 
a), b), c) or e) of paragraph 2.  


If the requirements of subparagraph b), c) or d) of this paragraph are not fulfilled for the 
relevant taxable period, they shall be deemed to be fulfilled if the required ratios are met 
when averaging the gross income of the preceding four taxable periods. 


Commentary on paragraph 5 of the detailed version 


92. Paragraph 5 sets forth an alternative test under which a resident of a Contracting State 
that is a headquarters company and that is not a qualified person under paragraph 2 may 
receive treaty benefits with respect to dividends and interest paid by members of the company’s 
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multinational corporate group. A headquarters company’s multinational corporate group means 
the company and its direct and indirect subsidiaries (and does not include upper-tier 
companies).  


93. A company seeking to qualify for benefits as a headquarters company must satisfy six 
conditions. First, under subparagraph a), the headquarters company’s primary place of 
management and control, as defined in paragraph 7, must be in the Contracting State of which 
it is a resident. The same test is applied for publicly-traded companies. Subdivision (ii) of the 
definition of “primary place of management and control” allows the possibility that, in certain 
limited cases, the management of a subgroup (such as a subgroup responsible for a regional 
area) may be exercised more by a company that is not the top-tier company for the entire group 
of connected companies, and in certain narrow cases a lower-tier company may satisfy the 
headquarters company test. 


94. Second, under subparagraph b), the multinational corporate group must consist of 
companies resident of, and engaged in the active conduct of a business (as defined in 
paragraph 3) in, at least four States (including either Contracting State), and the businesses 
carried on in each of the four States (or four groupings of States) must generate at least 10 per 
cent of the gross income of the group. The application of this requirement is illustrated by the 
following example: 


− Example: Company X is resident of State X and is a member of a multinational 
corporate group consisting of itself and its direct and indirect subsidiaries resident in 
States X, A, B, C, D, E and F. The gross income generated by each of these companies 
for year 01 and year 02 is as follows: 


State Year 01 Year 02 
X  45  60 
A  25  12 
B  10  20 
C  10  12 
D  7  10 
E  10  9 
F  5  7 


Total  112  130 


For year 01, 10 per cent of the gross income of this group is equal to 11,20. Only the 
companies in States X and A satisfy the requirement of subparagraph b) for that year. 
The other States may be aggregated into groupings to meet this requirement. Since 
States B and C have a total gross income of 20, and States D, E and F have a total gross 
income of 22, these two groupings of countries may be treated as the third and fourth 
members of the group for purposes of subparagraph b). 


For year 02, 10 per cent of the gross income is 13. Only the companies in States X and B 
satisfy this requirement. Since States A and C have a total gross income of 24, and States 
D, E and F have a total gross income of 26, these two groupings of countries may be 
treated as the third and fourth members of the group for purposes of subparagraph b). 
The fact that State A replaced State B in a group is not relevant for this purpose. The 
composition of the grouping may change annually. 


95. Third, under subparagraph c), the businesses of the multinational corporate group that 
are carried on in any one State other than the Contracting State of residence of such company 







 


 207 


must generate less than 50 per cent of the gross income (as defined in paragraph 7) of the 
group. A company whose multinational corporate group generates 50 per cent or more of the 
group’s gross income in the Contracting State of source does not meet this condition.  


96. Fourth, under subparagraph d), no more than 25 per cent of the company’s gross income 
can be derived from the other Contracting State. Unlike the third condition described in the 
previous paragraph, this condition looks only at the gross income earned by the company 
seeking status as a headquarters company rather than the gross income earned by members of 
its multinational corporate group. 


97. Fifth, under subparagraph e), such company must be subject to the same income taxation 
rules in its Contracting State of residence as persons described in paragraph 3. Therefore, such 
company must be subject to the general corporate taxation rules for companies that are engaged 
in the active conduct of a business in the Contracting State of residence, and not to a regime for 
headquarters companies. 


98. Sixth, under subparagraph f), such company must satisfy a base erosion test that is 
broadly similar to the base erosion test in subdivision (ii) of subparagraph f) of paragraph 2 
except that base eroding payments do not include payments in respect of financial obligations to 
a bank that is not a connected person with respect to the company. For example, unlike the base 
erosion test in subparagraph f) of paragraph 2, interest payments made by a company to a bank 
that is not a connected person to the company will not be treated as a base eroding payment for 
purposes of applying the base erosion test under paragraph 5. Paragraph 7 includes the 
definition of the terms “tested group” and “gross income” which are used for the purposes of 
this base erosion test.  


99. As explained in paragraph 33 above which is applicable to the base erosion test of 
subparagraph d) of paragraph 2, States that want to deny the application of specific treaty 
provisions with respect to income that is paid to connected persons that benefit from regimes 
that constitute “special tax regimes” and to deny the application of Article 11 to interest that is 
paid to connected persons that benefit from domestic law provisions that provide for a notional 
deduction with respect to equity, may also want to modify the base erosion test of 
subparagraph f) in order to include in the category of “ineligible persons” persons who, 
although they are residents of one of the Contracting States, benefit from such special tax 
regimes or notional deductions with respect to deductible payments made or accruing to them. 
This could be done by amending subparagraph f) as follows: 


f) less than 50 per cent of such company’s gross income, and less than 50 per cent 
of the tested group’s gross income, is paid or accrued, directly or indirectly, in 
the form of payments that are deductible for purposes of the taxes covered by 
this Convention in the company’s Contracting State of residence (but not 
including arm’s length payments in the ordinary course of business for services 
or tangible property or payments in respect of financial obligations to a bank 
that is not a connected person with respect to such company, and in the case of a 
tested group, not including intra-group transactions):  


(i) to persons that are not residents of either Contracting State entitled to the 
benefits of this Convention under subparagraph a), b), c) or e) of 
paragraph 2; 


(ii) to persons that are connected persons with respect to such company and 
that benefit from a special tax regime as defined in [reference to the 
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paragraph of the convention that includes the definition of “special tax 
regime”] with respect to the deductible payment; or 


(iii) with respect to a payment of interest, to persons that are connected 
persons with respect to the company referred to in this paragraph and that 
benefit from notional deductions of the type described in [reference to the 
paragraph of Article 11 that relates to notional deductions for equity].  


100. The six conditions of paragraph 5 must be tested with respect to the taxable year in which 
the company received the dividends or interest for which it is seeking benefits under the 
Convention. A company that does not satisfy the second, third or fourth conditions described 
above for the relevant taxable year may still be treated as a headquarters company if it satisfies 
such conditions by averaging the required ratios for the preceding four taxable periods (which 
does not include the taxable period that includes the payment for which a treaty benefit is being 
sought). 


Paragraph 5 (simplified version) / 6 (detailed version): discretionary relief 


Simplified and detailed versions 


5/6. If a resident of a Contracting State is neither a qualified person pursuant to the 
provisions of paragraph 2 of this Article, nor entitled to benefits under paragraph 3[ or 4 
(simplified version)] [, 4 or 5 (detailed version)], the competent authority of the Contracting 
State in which benefits are denied under the previous provisions of this Article may, 
nevertheless, grant the benefits of this Convention, or benefits with respect to a specific item 
of income or capital, taking into account the object and purpose of this Convention, but only if 
such resident demonstrates to the satisfaction of such competent authority that neither its 
establishment, acquisition or maintenance, nor the conduct of its operations, had as one of its 
principal purposes the obtaining of benefits under this Convention. The competent authority 
of the Contracting State to which a request has been made, under this paragraph, by a 
resident of the other State, shall consult with the competent authority of that other State 
before either granting or denying the request. 


Commentary on paragraph 5 (simplified version) / 6 (detailed version) 


101. Paragraph 5 of the simplified version and paragraph 6 of the detailed version provide that 
where, under the previous paragraphs of the Article, a resident of a Contracting State is not 
entitled to benefits of the Convention, that resident may request that the competent authority of 
the State in which benefits are denied under these paragraphs grant these benefits. The only 
difference between the simplified and the detailed versions relates to the cross-reference to the 
paragraphs of the Article under which benefits of the Convention are otherwise granted. 


102. Where a request is made under paragraph 5 (simplified version) or paragraph 6 (detailed 
version), the competent authority to which that request is made may grant the benefits of this 
Convention, or benefits with respect to a specific item of income or capital, taking into account 
the object and purpose of this Convention, but only if the person who made the request 
demonstrates to the satisfaction of the competent authority that neither its establishment, 
acquisition or maintenance, nor the conduct of its operations, had as one of its principal 
purposes the obtaining of benefits under this Convention. Thus, persons that establish 
operations in one of the Contracting States with a principal purpose of obtaining the benefits of 
the Convention will not be granted benefits of the Convention under the paragraph. 
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103. In order to be granted benefits under the paragraph, a person must establish, to the 
satisfaction of the competent authority of the State from which benefits are being sought, that, 
first, there were clear non-tax business reasons for its formation, acquisition, or maintenance 
and for the conduct of its operations and, second, that the allowance of benefits would not 
otherwise be contrary to the object and purpose of the Convention. For the purposes of 
determining that neither the establishment, acquisition or maintenance, nor the conduct of the 
operations, of a resident of a Contracting State had as one of its principal purposes the 
obtaining of benefits under the Convention, one of the factors that the competent authority will 
typically take into account is whether or not the resident has a substantial non-tax nexus to its 
State of residence. For example, in the case of a resident subsidiary company with a parent in a 
third State, the fact that the relevant withholding rate provided in the Convention is at least as 
low as the corresponding withholding rate in the income tax convention between the State of 
source and the third State is not by itself evidence of a nexus or relationship to the other 
Contracting State. Similarly, a relationship or nexus to the treaty State cannot be established by 
a desire to take advantage of favourable domestic laws of the treaty State, including the 
existence of a network of tax treaties.  


104. Also, discretionary benefits typically will not be granted if the benefit requested would 
result in no or minimal tax imposed on the item of income in both the State of residence of the 
applicant and the State of source, taking into account the domestic law of both Contracting 
States as well as the provisions and the object and purpose of the Convention. For example, 
double non-taxation may occur through the use of a hybrid instrument that generates a 
deduction in the State of source where the income from that instrument is treated as exempt in 
the State of residence. On the other hand, the fact that there is no or minimal tax in both States 
may not be inconsistent with the object and purpose of the Convention in the case of dividends 
paid by a company resident of one State to a company resident of the other State that owns a 
substantial part of the shares of the paying company where the provisions of the Convention 
reveal that the Contracting States intended these dividends to be subject to low or no taxation in 
both States. 


105.  Whilst it is impossible to provide a detailed list of all the facts and circumstances that 
would be relevant to the application of the paragraph, examples of such facts and circumstances 
include the history, structure, ownership and operations of the resident that makes the request, 
whether that resident is a long-standing entity that was recently acquired by non-residents for 
non-tax reasons, whether the resident carries on substantial business activities, whether the 
resident’s income for which the benefits are requested is subject to double taxation and whether 
the establishment or use of the resident gives rise to non-taxation or reduced taxation of the 
income.  


106. The reference to “one of its principal purposes” in the paragraph means that obtaining 
benefits under a tax treaty needs not be the sole or dominant purpose for the establishment, 
acquisition or maintenance of the person and the conduct of its operations. It is sufficient that at 
least one of the principal purposes was to obtain treaty benefits. Where the competent authority 
determines, having regard to all relevant facts and circumstances, that obtaining benefits under 
the Convention was not a principal consideration and would not have justified the 
establishment, acquisition or maintenance of the person and the conduct of its operations, it 
may grant that person these benefits, or benefits with respect to a specific item of income or 
capital. Where, however, the establishment, acquisition or maintenance of the person and the 
conduct of its operations is carried on for the purpose of obtaining similar benefits under a 
number of treaties, it should not be considered that obtaining benefits under other treaties will 







 


 210 


prevent the obtaining of benefits under one treaty from being considered a principal purpose for 
these operations. 


107. Although a request under the paragraph will usually be made by a resident of a 
Contracting State to the competent authority of the other Contracting State, there may be cases 
in which a resident of a Contracting State may request the competent authority of its own State 
of residence to grant relief under the paragraph. This would be the case if the treaty benefits 
that are requested are provided by the State of residence, such as the benefits of the provisions of 
Articles 23 A and 23 B concerning the elimination of double taxation.  


108. The paragraph grants broad discretion to the competent authority and, as long as the 
competent authority has exercised that discretion in accordance with the requirements of the 
paragraph, it cannot be considered that the decision of the competent authority is an action that 
results in taxation not in accordance with the provisions of the Convention (see paragraph 1 of 
Article 25). The paragraph does require, however, that the competent authority must consider 
the relevant facts and circumstances before reaching a decision and must consult the competent 
authority of the other Contracting State before granting or denying a request to grant benefits 
made by a resident of that other State. The first requirement seeks to ensure that the competent 
authority will consider each request on its own merits whilst the requirement that the competent 
authority of the other Contracting State be consulted should ensure that Contracting States treat 
similar cases in a consistent manner and can justify their decision on the basis of the facts and 
circumstances of the particular case. This consultation process does not, however, require that 
the competent authority to which the request has been presented obtain the agreement of the 
competent authority that is consulted.  


109.  The competent authority to which a request is made under the paragraph may grant 
benefits but it may then grant all of the benefits of the Convention to the taxpayer making the 
request, or it may grant only certain benefits. For instance, it may grant benefits only with 
respect to a particular item of income in a manner similar to paragraph 3. Further, the 
competent authority may establish conditions, such as setting time limits on the duration of any 
relief granted.  


110. The request for a determination under the paragraph may be presented before (e.g. 
through a ruling request) or after the establishment, acquisition or maintenance of the person 
for whom the request is made. The request must be presented, however, before benefits may be 
claimed. If the competent authority determines that benefits are to be allowed, it is expected that 
benefits will be allowed retroactively to the later of the time of entry into force of the relevant 
treaty provision or to the time of the establishment or acquisition of the person for whom the 
request is made, assuming that all relevant facts and circumstances justify granting the 
retroactive application of benefits.  


111.  The competent authority that receives a request for relief under the paragraph should 
process that request expeditiously.  


112.   To reduce the resource implications of having to consider requests for discretionary 
relief, and to discourage vexatious requests, a Contracting State may find it useful to publish 
guidelines on the types of cases that it considers will and will not qualify for discretionary relief. 
However, any administrative conditions that a Contracting State imposes on applicants should 
not deter persons from making requests where they consider that they have a reasonable 
prospect of satisfying a competent authority that benefits should be granted.  
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Paragraph 6 (simplified version) / 7 (detailed version): Definitions  


Definitions (preamble) 


Simplified and detailed versions 


6/7. For the purposes of this and the previous paragraphs of this Article: 


113.  Paragraph 6 of the simplified version and paragraph 7 of the detailed version include a 
number of definitions that apply for the purposes of these paragraphs themselves as well as the 
previous paragraphs of the Article. These definitions supplement the definitions included in 
Articles 3, 4 and 5 of the Convention, which apply throughout the Convention.  


The term “recognised stock exchange”  


Simplified version 


a)  the term “recognised stock exchange” means: 


(i)  any stock exchange established and regulated as such under the laws of 
either Contracting State; and 


(ii)  any other stock exchange agreed upon by the competent authorities of the 
Contracting States;  


Detailed version 


a)  the term “recognised stock exchange” means: 


(i)  [list of stock exchanges agreed to at the time of signature]; and  


(ii)  any other stock exchange agreed upon by the competent authorities of the 
Contracting States;  


Commentary on the definition of “recognised stock exchange” in the simplified version 


114.  Subdivision (i) of the definition of “recognised stock exchange” in the simplified version 
applies to all stock exchanges established and regulated as such under the laws of either 
Contracting State. This general reference does not require a list of the stock exchanges 
established in each of these States.  


115. Subdivision (ii) of the definition allows the competent authorities to agree to treat any 
other stock exchange as a “recognised stock exchange” for the purposes of paragraphs 1 to 6 of 
the Article. The possibility to treat stock exchanges established in third States as “recognised stock 
exchanges” takes account of the fact that the globalisation of financial markets and the prominence 
of some large financial centres have resulted in the shares of many public companies being actively 
traded on more than one stock exchange and on stock exchanges established outside the 
Contracting States. The agreement referred to in subdivision (ii) may be reached during the 
negotiation of the Convention or at any time afterwards. Paragraphs 117 and 119 below provide 
additional explanations with respect to the application of the definition of “recognised stock 
exchange” to stock exchanges established outside the Contracting States.  
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Commentary on the definition of “recognised stock exchange” in the detailed version 


116.  The definition of “recognised stock exchange” in the detailed version includes, in 
subdivision (i), stock exchanges that both Contracting States agree to identify at the time of 
the signature of the Convention. Although this would typically include stock exchanges 
established in the Contracting States on which shares of publicly listed companies and entities 
that are residents of these States are actively traded, the stock exchanges to be identified in the 
definition need not be established in one of the Contracting States. This recognises that the 
globalisation of financial markets and the prominence of some large financial centres have 
resulted in the shares of many public companies being actively traded on more than one stock 
exchange and on stock exchanges situated outside the State of residence of these companies. 


117. The list to be included in subdivision (i) may include the names of specific stock 
exchanges. It may also include a generic description of a number of stock exchanges that 
would each constitute a “recognised stock exchange”. For example, in the case of the United 
States, such a generic description could read “any stock exchange registered with the U.S. 
Securities and Exchange Commission as a national securities exchange under the U.S. 
Securities Exchange Act of 1934”. If the Contracting States wish to cover European Union 
stock exchanges that are officially recognised as such, such a generic description could read 
“any stock exchange established in States that are members of the European Union or are 
party to the Agreement on the European Economic Area and that are regulated by the 
European Union Markets in Financial Instruments Directive (Directive 2004/39/EC as 
amended) or by any successor Directive”. 


118.  Subdivision (ii) of the definition allows the competent authorities of the Contracting 
States to supplement, through a subsequent agreement, the list of stock exchanges identified in 
the definition at the time of signature of the Convention. 


119.  The stock exchanges to be included in the definition should impose listing requirements 
that ensure that shares of entities listed on that stock exchange are genuinely publicly traded. 
The following factors should be considered when determining whether a stock exchange should 
be listed in the definition or subsequently added to that list through the competent authority 
agreement referred to in the preceding paragraph: 


− What are the requirements/standards with respect to listing a company on the stock 
exchange?  


− What are the requirements/standards in order to continue to be listed on the stock 
exchange, including minimum financial standards? 


− What are the annual/interim disclosure and/or filing requirements for companies whose 
shares are traded on the stock exchange?  


− What is the volume of shares traded on the stock exchange in a calendar year? 


− Do the rules governing the stock exchange ensure active trading of listed stocks? If so, 
how? 


− Are the companies listed on the stock exchange required to disclose on an ongoing basis 
financial information and information on events that may have a material impact on 
their financial situations? 


− Is information on the trading volume and overall shareholding of the companies listed 
on the stock exchange publicly available? 
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− Does the stock exchange impose any minimum size requirements, such as minimum 
capitalisation or number of employees, for companies whose shares are traded on the 
exchange? 


− Does the stock exchange impose a required minimum percentage of public ownership? 
If so, what is the minimum amount?  


− For a company to be listed on the stock exchange, are the shares of companies required 
to be freely negotiable and fully paid for?  


− Is the stock exchange required to disclose the share prices of its listed companies within 
a certain timeframe?  


− Is the stock exchange regulated or supervised by a government authority of the State in 
which it is located? 


− [In the case of a new stock exchange to be added to an existing list:] Why would a 
company prefer to list on the new exchange rather than on another exchange, including 
those exchanges that are already “recognised stock exchanges” in the tax treaty? For 
example, are there lesser corporate governance and financial disclosure requirements? 


− [In the case of a new stock exchange to be added to an existing list:] Does the new stock 
exchange provide a more efficient vehicle for raising capital and, if so, why? 


The term “shares” 


Simplified and detailed versions  


b) with respect to entities that are not companies, the term “shares” means interests 
that are comparable to shares; 


Commentary on the definition of “shares” in the simplified and detailed versions 


120. Neither the simplified nor the detailed version contains an exhaustive definition of the 
term “shares”, which, under paragraph 2 of Article 3, should generally have the meaning which 
it has under the domestic law of the State that applies the Article. Subparagraph b), however, 
provides that the term “shares”, when used with respect to entities that do not issue shares (e.g. 
trusts), refers to interests that are comparable to shares. These will typically be beneficial 
interests that entitle their holders to a share of the income or assets of the entity.  


The term “principal class of shares”  


Simplified version 


c) the term “principal class of shares” means the class or classes of shares of a 
company or entity which represents the majority of the aggregate vote and value of 
the company or entity; 


Detailed version 


c) the term “principal class of shares” means the ordinary or common shares of the 
company or entity, provided that such class of shares represents the majority of the 
aggregate vote and value of the company or entity. If no single class of ordinary or 
common shares represents the majority of the aggregate vote and value of the 
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company or entity, the “principal class of shares” are those classes that in the 
aggregate represent a majority of the aggregate vote and value;  


Commentary on the definition of “principal class of shares” in the simplified version 


121. The simplified version’s definition of the term “principal class of shares” generally 
corresponds to the definition included in the detailed version but, instead of dealing expressly 
with the case where no single class of ordinary or common shares represents the majority of the 
aggregate vote and value of the company or entity, deals with that issue through the phrase 
“class or classes of shares”.  


Commentary on the definition of “principal class of shares” in the detailed version 


122. The detailed version’s definition of the term “principal class of shares” refers to the 
ordinary or common shares of a company or entity but only if these shares represent the 
majority of the voting rights as well as of the value of the company or entity. If a company or 
entity has only one class of shares, that class of shares will naturally constitute its “principal 
class of shares”. If a company or entity has more than one class of shares, it is necessary to 
determine which class or classes constitute the “principal class of shares”, which will be the 
class of shares, or any combination of classes of shares, that represent, in the aggregate, a 
majority of the aggregate vote and value of the company or entity. If a company or entity does 
not have a class of ordinary or common shares representing the majority of its aggregate vote 
and value, then the “principal class of shares” shall be any combination of classes of shares that 
represent, in the aggregate, a majority of the vote and value of the company or entity. Although 
in a particular case involving a company with several classes of shares it is conceivable that 
more than one group of classes could be identified that would represent the majority of the 
aggregate vote and value of the company, it is only necessary to identify one such group that 
meets the conditions of subparagraph c) of paragraph 2 in order for the company to be entitled 
to treaty benefits under that provision (benefits will not be denied to the company or entity even 
if a second group of shares representing the majority of the aggregate vote and value of the 
company or entity, but not satisfying the conditions of subparagraph c) of paragraph 2, could be 
identified).  


123. In a few States, certain publicly-listed traded companies are governed by a dual listed 
company arrangement and these States may wish to address expressly the situation of these 
companies in order to ensure that they are not inadvertently denied the benefits of conventions 
because of the definition of “principal class of shares”.  The term “dual listed company 
arrangement” refers to an arrangement, adopted by certain publicly-listed companies, that 
reflects a commonality of management, operations, shareholders’ rights, purpose and mission 
through a series of agreements between two parent companies, each with its own stock exchange 
listing, together with special provisions in their respective articles of association including in 
some cases, for example, the creation of special voting shares. Under these structures, the 
position of the parent company’s shareholders is, as far as possible, the same as if they held 
shares in a single company, with the same dividend entitlement and same rights to participate in 
the assets of the dual listed companies in the event of a winding up. States wishing to address the 
situation of such companies may therefore wish to add the following sentence to the definition of 
“principal class of shares”:  


In the case of a company participating in a dual listed company arrangement, the principal 
class of shares will be determined after excluding the special voting shares which were 
issued as a means of establishing that dual listed company arrangement. 
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124.  This additional sentence would be supplemented by the addition of the following 
definition of “dual listed company arrangement”: 


the term “dual listed company arrangement” means an arrangement pursuant to which two 
publicly listed companies, while maintaining their separate legal entity status, 
shareholdings and listings, align their strategic directions and the economic interests of 
their respective shareholders through:  


(i) the appointment of common (or almost identical) boards of directors, except 
where relevant regulatory requirements prevent this; 


(ii)  management of the operations of the two companies on a unified basis;  


(iii)  equalised distributions to shareholders in accordance with an equalisation ratio 
applying between the two companies, including in the event of a winding up of 
one or both of the companies;  


(iv)  the shareholders of both companies voting in effect as a single decision-making 
body on substantial issues affecting their combined interests; and  


(v)  cross-guarantees as to, or similar financial support for, each other’s material 
obligations or operations except where the effect of the relevant regulatory 
requirements prevents such guarantees or financial support.  


125. Other States, however, may prefer not to include any specific reference to dual listed 
company arrangements in the Article because of possible concerns about the use of similar 
arrangements for avoidance purposes and may therefore prefer to address legitimate dual listed 
arrangements on a case-by-case basis through the other provisions of the Article, including the 
discretionary relief provision of paragraph 6.  


The term “connected person”  


 Simplified and detailed versions  


d)  two persons shall be “connected persons” if one owns, directly or indirectly, at 
least 50 per cent of the beneficial interest in the other (or, in the case of a 
company, at least 50 per cent of the aggregate vote and value of the company's 
shares) or another person owns, directly or indirectly, at least 50 per cent of the 
beneficial interest (or, in the case of a company, at least 50 per cent of the 
aggregate vote and value of the company's shares) in each person. In any case, a 
person shall be connected to another if, based on all the relevant facts and 
circumstances, one has control of the other or both are under the control of the 
same person or persons. 


Commentary on the definition of “connected person” in the simplified and detailed versions 


126. The term “connected person” is used in paragraph 3 of the simplified version and in 
various parts of the detailed version. Although the definition is somewhat similar to the 
definition of “closely related” in Article 5, a main difference is that a direct or indirect 
ownership of exactly 50 per cent of the beneficial interests could result in a person being 
“connected” to another person whilst the definition of “closely related” requires a direct or 
indirect ownership of more than 50 per cent of the beneficial interests. 


127. As indicated in paragraph 33 above, some States consider that provisions should be 
included in their tax treaties in order to deny the application of specific treaty provisions with 
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respect to income that is paid to connected persons that benefit from regimes that constitute 
“special tax regimes” (see paragraphs 85 to 100 of the Commentary on Article 1) and to deny 
the application of Article 11 to interest that is paid to connected persons that benefit from 
domestic law provisions that provide for a notional deduction with respect to equity (see 
paragraph 107 of the Commentary on Article 1). If such provisions are included in the 
Convention, the Contracting States may consider it more appropriate to include the definition of 
“connected person” in Article 3, which includes definitions that apply throughout the 
Convention.  


The term “equivalent beneficiary” 


Simplified version  


e)  the term “equivalent beneficiary” means any person who would be entitled to 
benefits with respect to an item of income accorded by a Contracting State under 
the domestic law of that Contracting State, this Convention or any other 
international agreement which are equivalent to, or more favourable than, benefits 
to be accorded to that item of income under this Convention. For the purposes of 
determining whether a person is an equivalent beneficiary with respect to 
dividends received by a company, the person shall be deemed to be a company and 
to hold the same capital of the company paying the dividends as such capital the 
company claiming the benefit with respect to the dividends holds.  


Detailed version  


 e) the term “equivalent beneficiary” means: 


(i)  a resident of any State, provided that: 


A)  the resident is entitled to all the benefits of a comprehensive convention 
for the avoidance of double taxation between that State and the 
Contracting State from which the benefits of this Convention are sought, 
under provisions substantially similar to subparagraph a), b), c) or e) of 
paragraph 2 or, when the benefit being sought is with respect to interest 
or dividends paid by a member of the resident’s multinational corporate 
group, the resident is entitled to benefits under provisions substantially 
similar to paragraph 5 of this Article in such convention, provided that, if 
such convention does not contain a detailed limitation on benefits article, 
such convention shall be applied as if the provisions of subparagraphs 
a), b), c) and e) of paragraph 2 (including the definitions relevant to the 
application of the tests in such subparagraphs) were contained in such 
convention; and 


B)  1) with respect to income referred to in Article 10, 11 or 12, if the 
resident had received such income directly, the resident would be 
entitled under such convention, a provision of domestic law or any 
international agreement, to a rate of tax with respect to such income 
for which benefits are being sought under this Convention that is 
less than or equal to the rate applicable under this Convention. 
Regarding a company seeking, under paragraph 4, the benefits of 
Article 10 with respect to dividends, for purposes of this subclause: 
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I) if the resident is an individual, and the company is engaged in 
the active conduct of a business in its Contracting State of 
residence that is substantial in relation, and similar or 
complementary, to the business that generated the earnings 
from which the dividend is paid, such individual shall be 
treated as if he or she were a company. Activities conducted by 
a person that is a connected person with respect to the 
company seeking benefits shall be deemed to be conducted by 
such company. Whether a business activity is substantial shall 
be determined based on all the facts and circumstances; and  


II) if the resident is a company (including an individual treated as 
a company), to determine whether the resident is entitled to a 
rate of tax that is less than or equal to the rate applicable under 
this Convention, the resident’s indirect holding of the capital of 
the company paying the dividends shall be treated as a direct 
holding; or 


2) with respect to an item of income referred to in Article 7, 13 or 21 of 
this Convention, the resident is entitled to benefits under such 
convention that are at least as favourable as the benefits that are 
being sought under this Convention; and  


C) notwithstanding that a resident may satisfy the requirements of clauses 
A) and B) of this subdivision, where the item of income has been derived 
through an entity that is treated as fiscally transparent under the laws of 
the Contracting State of residence of the company seeking benefits, if the 
item of income would not be treated as the income of the resident under a 
provision analogous to paragraph 2 of Article 1 had the resident, and not 
the company seeking benefits under paragraph 4 of this Article, itself 
owned the entity through which the income was derived by the company, 
such resident shall not be considered an equivalent beneficiary with 
respect to the item of income;  


(ii)  a resident of the same Contracting State as the company seeking benefits 
under paragraph 4 of this Article that is entitled to all the benefits of this 
Convention by reason of subparagraph a), b), c) or e) of paragraph 2 or, 
when the benefit being sought is with respect to interest or dividends paid by 
a member of the resident’s multinational corporate group, the resident is 
entitled to benefits under paragraph 5, provided that, in the case of a 
resident described in paragraph 5, if the resident had received such interest 
or dividends directly, the resident would be entitled to a rate of tax with 
respect to such income that is less than or equal to the rate applicable under 
this Convention to the company seeking benefits under paragraph 4; or 


(iii) a resident of the Contracting State from which the benefits of this 
Convention are sought that is entitled to all the benefits of this Convention 
by reason of subparagraph a), b), c) or e) of paragraph 2, provided that all 
such residents’ ownership of the aggregate vote and value of the shares (and 
any disproportionate class of shares) of the company seeking benefits under 
paragraph 4 does not exceed 25 per cent of the total vote and value of the 
shares (and any disproportionate class of shares) of the company; 
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Commentary on the definition of “equivalent beneficiary” in the simplified version 


128. The definition of “equivalent beneficiary” in the simplified version is only relevant for the 
purposes of paragraph 4 on derivative benefits. That paragraph allows an entity that is a 
resident of a Contracting State and that is not a qualified person to access treaty benefits with 
respect to an item of income if persons that meet the definition of “equivalent beneficiary” own, 
directly or indirectly, more than 75 per cent of the beneficial interests in that entity.  


129. According to the definition, an equivalent beneficiary is any person who, if it had received 
the relevant item of income directly, would have been entitled, in a Contracting State, to benefits 
that are either equivalent or more favourable than the benefits provided to that item of income 
by that Contracting State under the Convention. These equivalent or more favourable benefits 
may result from either the domestic law of that State, the Convention itself or any other 
international agreement to which that State is a party.  


130. The last sentence of the definition applies for the purposes of determining the percentage 
of the capital of a company paying a dividend that a potential equivalent beneficiary will be 
deemed to hold in that company. This is relevant for the purposes of comparing the benefits 
accorded to dividends under the Convention with the benefits to which that potential equivalent 
beneficiary would have been entitled if it had received the dividend directly (e.g. either 5 per cent 
under subparagraph a) of paragraph 2 of Article 10 or 15 per cent under subparagraph b) of 
paragraph 2 of Article 10). According to the last sentence, the potential equivalent beneficiary 
will be deemed to be a company holding the same capital in the company paying the dividends 
that the company that seeks the benefits of paragraph 4 is holding (whilst paragraph 4 may 
apply to entities that are not companies, the rate differential of Article 10 only matters with 
respect to dividends paid to a company).  


Commentary on the definition of “equivalent beneficiary” in the detailed version 


131. The definition of “equivalent beneficiary” in the detailed version is relevant for the 
purposes of the derivative benefits test in paragraph 4 but may also be relevant for the purposes 
of subparagraph g) of paragraph 2 dealing with collective investment vehicles, depending on 
how that subparagraph is drafted (see paragraph 56 above).  


132. The definition recognises three different categories of persons who qualify as “equivalent 
beneficiary”.  


133. The first category (subdivision (i) of the definition) covers residents of third States that 
would be entitled to all of the benefits of a comprehensive income tax convention between that 
person’s State of residence and the State from which benefits are sought (referred to below as 
the “tested convention”) under provisions that are substantially similar to the rules in 
subparagraph a), b), c) or e) of paragraph 2. A company may also be an equivalent beneficiary 
under subdivision (i) if it is entitled to benefits under a convention pursuant to a headquarters 
company test under the tested convention that is substantially similar to paragraph 5, but only if 
the benefits being sought by the company are with respect to interest or dividends paid by a 
member of the equivalent beneficiary’s multinational corporate group. If the tested convention 
does not have a comprehensive limitation-on-benefits article, the requirements of clause A) of 
subdivision (i) are  also met if the resident of the third state applies the tested convention as if 
such convention included the provisions of subparagraphs a), b), c) and e) of paragraph 2 
(including the relevant definitions for purposes of applying the provisions of such 
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subparagraphs), and would have satisfied one of the limitation-on-benefits provision by reason 
of one of the incorporated subparagraphs.   


134. The following examples illustrate the application of subdivision (i) of the definition: 


− Example A: HOLDCO, a resident of State R, is a wholly owned direct subsidiary of 
XCO, a resident of State X. XCO’s principal class of shares is primarily and regularly 
traded on the X Stock Exchange, a stock exchange located in State X. HOLDCO is not 
entitled to benefits under paragraph 2 of the convention between States S and R because 
it is a subsidiary of a company resident of, and publicly traded in, a third state. 
HOLDCO is not engaged in the conduct of an active business in State R, and therefore it 
is not entitled to any benefits under paragraph 3. HOLDCO derives and beneficially 
owns interest arising in State S that would otherwise be subject to the 10 per cent rate of 
Article 11 of the convention between States S and R. In order to determine if HOLDCO 
is entitled to benefits under the derivative benefits test of paragraph 4 of that convention, 
it is necessary to determine whether XCO satisfies the definition of equivalent 
beneficiary in paragraph 7. The income tax convention between States S and X contains 
a comprehensive limitation-on-benefits provision, including a rule for companies whose 
principal class of shares is primarily and regularly traded on the X Stock Exchange that 
is substantially similar to subparagraph c) of paragraph 2. Therefore, XCO satisfies the 
requirement of clause A) of subdivision (i) of the definition of equivalent beneficiary. 
The convention between States S and X would also subject interest arising in either State 
to the 10 per cent rate of Article 11, so XCO satisfies the requirement of clause B) of 
subdivision (i) of the definition of equivalent beneficiary. Accordingly, XCO is an 
equivalent beneficiary.  


− Example B:  Assume the same facts as in Example A, except that the income tax 
convention between States S and X does not include a comprehensive limitation-on-
benefits provision. Accordingly, for the purpose of determining whether XCO is an 
equivalent beneficiary, that convention shall be applied as if it contained the provisions 
of subparagraphs a), b), c) and e) of paragraph 2 (including the relevant definitions for 
purposes of applying these subparagraphs) of this Convention. If this Convention 
defines a recognised stock exchange to include the X Stock Exchange, the principal 
class of XCO’s shares would be primarily traded on a recognised stock exchange located 
in XCO’s State of residence. Therefore XCO would satisfy subparagraph c) of 
paragraph 2 and would be an equivalent beneficiary.  If however, the X Stock Exchange 
is not included in this Convention as a recognised stock exchange, XCO would not be an 
equivalent beneficiary.    


135. A third-State resident cannot be an equivalent beneficiary if the person only satisfies:  


− a test for affiliates of publicly traded companies substantially similar to subparagraph d) 
of paragraph 2; 


− an ownership / base erosion test substantially similar to subparagraph f) of paragraph 2; 


− a test for collective investment vehicles substantially similar to what may be included in 
subparagraph g) of paragraph 2; 


− an active business test substantially similar to paragraph 3; 


− a derivative benefits test substantially similar to paragraph 4;  


− a discretionary relief provision substantially similar to paragraph 6, or 
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− any other limitation-on-benefits provision of the tested convention that is not a test 
under this Convention,  


because such resident would not be a qualified person under provisions substantially similar to 
subparagraph a), b), c) or e) of paragraph 2 of this Article.  


136. Some States may wish to restrict and in some cases deny treaty benefits to individuals who 
are liable to tax on a remittance basis or taxed on a fixed-fee / forfait basis. If the Convention 
between the Contracting States does so, these States may also wish to prevent such individuals 
resident of third States from qualifying as an “equivalent beneficiary”. This could be done by 
amending clause A) of subdivision (i) as follows:  


A)  the resident is entitled to all the benefits of a comprehensive convention 
for the avoidance of double taxation between that State and the 
Contracting State from which the benefits of this Convention are 
sought, under provisions substantially similar to subparagraph a), b), 
c) or e) of paragraph 2 or, when the benefit being sought is with respect 
to interest or dividends paid by a member of the resident’s 
multinational corporate group, the resident is entitled to benefits under 
provisions substantially similar to paragraph 5 of this Article in such 
convention, provided that, if such convention does not contain a 
detailed limitation on benefits article, the resident would be entitled to 
the benefits of this Convention by reason of subparagraph a), b), c) or 
e) of paragraph 2 if such resident were a resident of one of the 
Contracting States under Article 4. Notwithstanding the preceding 
sentence, an individual  


1)  who is liable to tax in that individual’s State of residence with 
respect to foreign source income or gains only on a remittance or 
similar basis, or  


2) whose tax is determined in that State, in whole or in part, on a 
fixed-fee, “forfait” or similar basis,  


shall not be considered an equivalent beneficiary; and 


137. Subclause B) 1) of subdivision (i) requires an equivalent beneficiary to be entitled to a 
rate of tax on the type of income derived by the company seeking benefits under paragraph 4 
under either the tested convention, domestic law or any international agreement that is less than 
or equal to the rate of tax applicable under this Convention to the company seeking benefits 
under paragraph 4. Thus, the rates to be compared are: first, the rate of tax that the State of 
source could impose under the Convention on income paid to that company if it qualified for the 
benefits; and, second, the rate of tax that the State of source could have imposed if the potential 
equivalent beneficiary had derived the income directly from the State of source.  


138. As described above, subclause B) 1) provides that any reduced rates of taxation that are 
available under domestic law or any international agreement will be taken into account. This 
rule recognises that withholding taxes on many inter-company dividends, interest and royalties 
may be eliminated, for example, pursuant to provisions such as those of the Parent-Subsidiary 
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and Interest and Royalties Directives1 of the European Union, rather than by an income tax 
convention. This is illustrated by the following example: 


− Example: EUCO1, a company resident of State EU1, wholly owns ACO, a resident of 
State A. ACO wholly owns EUCO2, a resident of State EU2, and derives interest arising 
in State EU2. The income tax convention between States A and EU2 contains the 
detailed version’s definition of equivalent beneficiary and exempts interest from source 
taxation. EU1 and EU2 are both members of the European Union. Under the Interest 
and Royalties Directive, interest paid by EUCO2 to EUCO1 may not be taxed by EU2. 
Therefore, EUCO1 satisfies subclause B) 1) of subdivision (i) of the definition of 
equivalent beneficiary in the income tax convention between States A and EU2 even if 
the income tax convention between States EU1 and EU2 allows the source taxation of 
interest. 


139. Subclause B) 1) (I) of subdivision (i) provides a rule, applicable with respect to dividends, 
that allows an individual to be treated as a company for purposes of the rate comparison test of 
subclause B) 1). Since dividends beneficially owned by individuals are not entitled to the lower 
rate provided for by subparagraph a) of paragraph 2 of Article 10, whereas a company may be 
entitled to that lower rate if certain conditions are met, absent this provision, individual 
shareholders of a company seeking derivative benefits under paragraph 4 generally would not 
qualify as equivalent beneficiaries in the case of dividends derived from substantial 
participations in other companies. By treating individuals as companies for purposes of the rate 
comparison test, this rule allows a company seeking derivative benefits under paragraph 4 to 
take into account the shares owned, directly or indirectly, by the individual as if such shares 
were owned by a company described in subparagraph c) of paragraph 2 for purposes of 
determining whether the company seeking derivative benefits under paragraph 4 is 95 percent 
owned by equivalent beneficiaries.  


140. To be eligible to apply the rule in subclause B) 1) I), the company seeking derivative 
benefits under paragraph 4 must be engaged in the active conduct of a business in its State of 
residence. The rule treats an individual shareholder who otherwise meets the requirements of 
subclause A) of subparagraph (i) as if it were a company described in subparagraph c) of 
paragraph 2 but only if the company seeking derivative benefits under paragraph 4 is engaged 
in the active conduct of a business in its State of residence that is both substantial in relation to, 
and similar or complementary, to the business that generated the earnings from which the 
dividend is paid. The test in subclause B) 1) I) is similar to the active conduct of a business test 
under paragraph 3, but is not exactly the same because it does not require that the income from 
the State of source “emanate” from the business actively conducted by the company seeking 
derivative benefits under paragraph 4. The phrase “active conduct of a business” has the same 
meaning as in subparagraph a) of paragraph 3, and therefore does not include the activities 
described in subdivisions (i) through (iv) of that subparagraph. For purposes of determining if 
the company seeking derivative benefits under paragraph 4 is engaged in the active conduct of a 
business in a Contracting State, activities conducted by a person connected to that company 
shall be deemed to be conducted by the company. The phrase “substantial in relation to” has the 
same meaning as in subparagraph c) of paragraph 3. That substantiality requirement, however, 
must be applied regardless of whether the dividend is derived from a connected person. On the 
other hand, the dividend derived from the other Contracting State does not have to emanate 


                                                      
1  Council Directive 2011/96/EU of 30 November 2011 on the common system of taxation applicable in the 


case of parent companies and subsidiaries of different Member States, as amended; Council Directive 
2003/49/EC of 3 June 2003 on a common system of taxation applicable to interest and royalty payments 
made between associated companies of different Member States. 
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from the active business of the company seeking derivative benefits under paragraph 4, as is 
required under subparagraph a) of paragraph 3, in order to obtain benefits, because the active 
business conducted in the Contracting State of residence for purposes of subclause B) 1) I) 
needs only be “similar or complementary” to the active business conducted in the State of 
source, and not “the same or complementary” to that active business conducted in the State of 
source.  


141. The following example illustrates the application of subclause B) 1) I): 


− Example: RCO is a company resident of State R. RCO is engaged in the active conduct 
of a business in State R that is similar to the business of SCO, a company resident of 
State S. RCO has been a resident of State R for 13 months and has also held 25 per cent 
of the capital of SCO for 13 months. Individual Y is the sole shareholder of RCO and is 
a resident of State Y. Paragraph 2 of Article 10 of the income tax conventions between 
States S and Y and between States S and R is identical to the corresponding provision of 
the OECD Model Tax Convention. RCO, therefore, satisfies the requirements set forth 
in subparagraph a) of paragraph 2 of Article 10 for purposes of the lower rate 
applicable to dividends. Absent subclause B) 1) I), however, RCO would not be entitled 
to that lower rate because individual Y would only have been entitled to the 15 per cent 
rate (under subparagraph b) of paragraph 2 of Article 10) if he had received the 
dividends directly from SCO. By virtue of subclause B) 1) I), however, Y shall be treated 
as a company within the meaning of paragraph c) of paragraph 2 of the income tax 
convention between States S and R for the purposes of the rate comparison test, which 
means that RCO will satisfy the rate comparison requirement. Therefore, assuming all 
other requirements (such as the base erosion test and the beneficial ownership 
requirement of Article 10) are satisfied, RCO will be entitled to the lower rate in 
Article 10 of the income tax convention between States S and R with respect to the 
dividends paid by SCO.  


142. Subclause B) 1) II) provides the rule for determining the percentage of the capital of a 
company paying a dividend that a potential equivalent beneficiary will be deemed to hold for 
purposes of the rate comparison test, which, like subclause B) 1) I), will affect the entitlement to 
the lower rate of tax, under subparagraph a) of paragraph 2 of Article 10, of the equivalent 
beneficiary, had it derived the dividend directly. For these purposes, when applying the rate 
comparison test described in subclause B) 1), the potential equivalent beneficiary’s indirect 
holding of the capital of the company paying the dividends shall be treated as a direct holding. 
The following example illustrates the application of subclause B) 1) II): 


− Example: XCO and YCO each own directly 50 per cent of RCO, a company resident of 
State R. For 13 months, RCO has held 25 percent of the capital of SCO and has been a 
resident of State R. State S has income tax conventions with States R, X and Y; 
paragraph 2 of Article 10 of these income tax conventions is identical to the 
corresponding provision of the OECD Model Tax Convention. XCO is a resident of 
State X and would have qualified person status under subparagraph c) of paragraph 2 
of the income tax convention between States S and R. YCO is a resident of State Y and 
would also have qualified person status under subparagraph c) of paragraph 2 of the 
income tax convention between States S and R. Both XCO and YCO, therefore, would 
satisfy subclause A) of the definition of equivalent beneficiary. For purposes of 
determining the rate of tax on dividends paid by SCO that XCO and YCO would have 
been entitled to under their respective tax treaties with State S, however, XCO and YCO 
are each treated, under subclause B) 1) II), as holding directly 12.5 per cent of the 
capital of SCO (50 per cent of the 25 per cent shareholding in SCO is equal to 12.5 per 
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cent, the amount of XCO’s and YCO’s respective indirect holdings in the capital of SCO 
that is treated as a direct holding). XCO and YCO, therefore, would not be entitled to the 
lower rate of tax of subparagraph a) of paragraph 2 of Article 10 and would not, 
therefore, be considered equivalent beneficiaries because they fail to meet the rate 
comparison test under subclause B) 1) (see, however, paragraph 147 below concerning 
alternative provisions that would allow RCO to benefit from the 15 per cent rate of 
subparagraph b) of paragraph 2 of Article 10 of the income tax convention between 
States S and R).  


143. Subclause B) 2) of subdivision (i) provides derivative benefits rules for items of income 
that fall within Articles 7, 13 or 21. The potential equivalent beneficiary must be entitled to a 
benefit under the tested convention that is at least as favourable as that which would apply 
under the Convention to such business profits, gains or other income. Thus, the benefits to be 
compared are: first, the benefits that the State of source would grant to the company seeking 
derivative benefits under paragraph 4 if it qualified for benefits with respect to the relevant item 
of income and, second, the benefits that the State of source would grant to the potential 
equivalent beneficiary if it derived the income directly. The following example illustrates the 
application of subclause B) 2): 


− Example: RCO is a company resident in State R, which is wholly owned by XCO, a 
publicly traded company resident in State X. RCO has a contract to construct a major 
office complex in State S. Under the terms of the income tax convention between 
States S and R, a construction site constitutes a permanent establishment only of it lasts 
for more than twelve months. Under the terms of the income tax convention between 
States S and X, however, a construction site constitutes a permanent establishment only 
of it lasts more than six months. If the construction site lasts more than six months but 
less than 12 months, XCO would not be an equivalent beneficiary because it would not 
be entitled to the same protection, under Article 7 of the income tax convention between 
States S and X, that a qualifying person would be entitled to under Article 7 of the 
income tax convention between States S and R. 


144. Subclause C) of subdivision (i) provides an additional limitation where the item of income 
has been derived through an entity that is treated as fiscally transparent under the laws of the 
Contracting State of residence of the company seeking derivative benefits under paragraph 4. In 
such case, notwithstanding that the resident may satisfy the requirements of subclauses A) or B) 
based on a comparison of the terms of the tested convention with the terms of the convention 
under which the company is seeking derivative benefits, the resident will not meet the 
requirements of this subclause if the relevant item of income would not be treated as the income 
of that resident under a provision analogous to paragraph 2 of Article 1 had it, rather than the 
company seeking derivative benefits under paragraph 4, been paid the item of income for which 
that company is claiming benefits. The following example illustrates the application of 
subclause C): 


− Example: RCO, a publicly traded company resident of State R, owns shares of SCO, a 
company resident of State S, through P, a partnership organised in State S. P is fiscally 
transparent under the domestic tax law of State S and is treated as a company under the 
domestic tax law of State R. Accordingly, under the provisions of paragraph 2 of 
Article 1, dividends paid by SCO through P would not be considered derived by RCO, 
and thus would not be eligible for a reduction from source taxation in State S under 
Article 10. RCO interposes XCO, a resident of State X, between itself and P. Under the 
domestic tax law of State X, P is fiscally transparent, and therefore, XCO is considered 
to derive dividends paid by SCO to P.  
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The income tax convention between States S and X contains the detailed version of 
paragraphs 1 to 7 of Article 29. In order to enjoy the dividend withholding tax 
reductions provided in that convention, XCO must satisfy the derivative benefits test. 
Although the dividend rates under paragraph 2 of Article 10 of the convention between 
States S and X are the same as those under Article 10 of the convention between States S 
and R, and subclause A) of subdivision (i) would be satisfied, dividends would not be 
considered derived by RCO if RCO, and not XCO, had owned SCO through the 
partnership P. Accordingly, by virtue of subclause C), RCO is not an equivalent 
beneficiary, and for that reason, XCO is not entitled to derivative benefits under 
paragraph 4 with respect to the dividends paid by SCO through P. 


145. The second category of persons who qualify as “equivalent beneficiary” (subdivision (ii) 
of the definition) applies to persons who are residents of the same Contracting State as the 
company seeking derivative benefits under paragraph 4. Such persons will be equivalent 
beneficiaries if they are eligible for benefits by reason of subparagraph a), b), c) or e) of 
paragraph 2, or under paragraph 5 as a headquarters company. A headquarters company, 
however, will solely be an equivalent beneficiary of the company seeking derivative benefits 
under paragraph 4 if it receives interest or dividends from a member of the headquarters 
company’s multinational corporate group. A rate comparison test applies, however, for any 
resident satisfying the headquarters company test in paragraph 5 that derives dividends or 
interest from the other Contracting State. That requirement is intended to ensure that the 
headquarters company is entitled to at least the same treaty benefits with respect to dividends or 
interest as the company seeking derivative benefits under paragraph 4 so that if, for instance, 
Article 11 of the Convention generally exempts interest from source taxation but does not do so 
with respect to interest paid to a headquarters company by a member of that company’s 
multinational group, the headquarters company will not be an equivalent beneficiary of a 
company that would otherwise be entitled to the treaty exemption from source taxation 
applicable to a similar interest payment.  


146.  The third category of persons who qualify as “equivalent beneficiary” (subdivision (iii) of 
the definition), applies to persons who are residents of the Contracting State of source. Such 
persons will be equivalent beneficiaries if they are eligible for benefits by reason of 
subparagraph a), b), c) or e) of paragraph 2, provided that such residents’ ownership of the 
aggregate vote and value of the shares (and any disproportionate class of shares as defined in 
paragraph 7) of the company that requests the derivative benefits does not exceed 25 per cent. 
Under the ownership requirement in subparagraph a) of paragraph 4, ownership may be direct 
or indirect, but in the case of indirect ownership, each intermediate owner must be a “qualifying 
intermediate owner” under the definition of that term in paragraph 7 (see below).  


147. As explained in paragraph 10 above, where paragraph 4 on derivative benefits applies, the 
definition of equivalent beneficiary will exclude persons who, under another convention, are 
entitled to relief from taxation by the State of source that is not as favourable as the relief 
provided under the Convention. Some States may want to address the resulting so-called “cliff” 
effect of denying all treaty benefits even if the difference in the relief provided by the two 
conventions is relatively minor by providing relief from taxation by the State of source that is 
similar to the relief that would have been provided under the other convention. This treatment 
could be achieved through the alternative provisions below that relate to the taxation of 
dividends, interest and royalties and that grant limited benefits that broadly correspond to those 
that would have been available under the other convention: 
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Provision on dividends to be added to Article 10 


Notwithstanding the provisions of paragraphs 1 and 2 but subject to the provisions of 
paragraph 4 of this Article, in the case of a company seeking to satisfy the requirements 
of paragraph 4 of Article 29 of this Convention regarding a dividend, if such company 
fails to satisfy the criteria of that paragraph solely by reason of:  


a) the requirement in clause B) of subdivision (i) of the definition of the term 
“equivalent beneficiary” in subparagraph e) of paragraph 7 of Article 29; or 


b) the requirement, in subdivision (ii) of the definition of the term “equivalent 
beneficiary” in subparagraph e) of paragraph 7 of Article 29, that a person 
entitled to benefits under paragraph 5 of Article 29 would be entitled to a rate of 
tax with respect to the dividend that is less than or equal to the rate applicable 
under paragraph 2 of this Article;  


such company may be taxed in the Contracting State of which the company paying the 
dividends is a resident and according to the laws of that Contracting State. In these 
cases, however, the tax so charged shall not exceed the highest rate among the rates of 
tax to which persons described in the definition of the term “equivalent beneficiary” in 
subparagraph e) of paragraph 7 of Article 29 (notwithstanding the requirements 
referred to in subparagraphs a) and b) of this paragraph) would have been entitled if 
such persons had received the dividend directly. For purposes of this paragraph:  


c) such persons’ indirect ownership of the voting stock of the company paying the 
dividends shall be treated as direct ownership, and 


d)  a person described in subdivision (iii) of the definition of the term “equivalent 
beneficiary” in subparagraph e) of paragraph 7 of Article 29 shall be treated as 
entitled to the limitation of tax to which such person would be entitled if such 
person were a resident of the same Contracting State as the company receiving 
the dividends. 


Provision on interest to be added to Article 11 


Notwithstanding the provisions of paragraphs 1 and 2 but subject to the provisions of 
paragraph 4 of this Article, in the case of a company seeking to satisfy the requirements 
of paragraph 4 of Article 29 regarding a payment of interest, if such company fails to 
satisfy the criteria of that paragraph solely by reason of:  


a) the requirement in clause B) of subdivision (i) of the definition of the term 
“equivalent beneficiary” in subparagraph e) of paragraph 7 of Article 29; or 


b) the requirement in subdivision (ii) of the definition of the term “equivalent 
beneficiary” in subparagraph e) of paragraph 7 of Article 29 that a person 
entitled to benefits under paragraph 5 of Article 29 would be entitled to a rate of 
tax with respect to the interest that is less than or equal to the rate applicable 
under paragraph 2 of this Article;  


such company may be taxed by the Contracting State in which the interest arises 
according to the laws of that State. In these cases, however, the tax so charged shall not 
exceed the highest rate among the rates of tax to which persons described in the 
definition of the term “equivalent beneficiary” in subparagraph e) of paragraph 7 of 
Article 29 (notwithstanding the requirements referred to in subparagraphs a) and b) of 
this paragraph) would have been entitled if such persons had received the interest 
directly. For purposes of this paragraph, a person described in subdivision (iii) of the 
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definition of the term “equivalent beneficiary” in subparagraph e) of paragraph 7 of 
Article 29 shall be treated as entitled to the limitation of tax to which such person would 
be entitled if such person were a resident of the same Contracting State as the company 
receiving the interest. 


 
Provision on royalties to be added to Article 12 


Notwithstanding the provisions of paragraph 1 but subject to the provisions of paragraph 3 
of this Article, in the case of a company seeking to satisfy the requirements of paragraph 4 
of Article 29 regarding royalties, if such company fails to satisfy the criteria of that 
paragraph solely by reason of the requirement in clause B) of subdivision (i) of the 
definition of the term “equivalent beneficiary” in subparagraph e) of paragraph 7 of 
Article 29, such company may be taxed in the Contracting State of which the royalty arises 
and according to the laws of that State, except that the tax so charged shall not exceed the 
highest rate among the rates of tax to which persons described in the definition of the term 
“equivalent beneficiary” in subparagraph e) of paragraph 7 of Article 29 (notwithstanding 
the requirement of clause B) of subdivision (i) of that definition) would have been entitled if 
such persons had received the royalty directly. For purposes of this paragraph, a person 
described in subdivision (iii) of the definition of the term “equivalent beneficiary” in 
subparagraph e) of paragraph 7 of Article 29 shall be treated as entitled to the limitation of 
tax to which such person would be entitled if such person were a resident of the same 
Contracting State as the company receiving the royalties.  


The term “disproportionate class of shares”  


Detailed version only  


f) the term “disproportionate class of shares” means any class of shares of a 
company or entity resident in one of the Contracting States that entitles the 
shareholder to disproportionately higher participation, through dividends, 
redemption payments or otherwise, in the earnings generated in the other 
Contracting State by particular assets or activities of the company;  


Commentary on the definition of “disproportionate class of shares” in the detailed version 


148. Under the definition of the term “disproportionate class of shares”, which is used in the 
ownership test in various parts of the Article, a company or entity has a disproportionate class of 
shares if it has outstanding shares that are subject to terms or other arrangements that entitle 
the holder of these shares to a larger portion of the company’s or entity’s income derived from 
the other Contracting State than that to which the holder would be entitled in the absence of 
such terms or arrangements. Thus, for example, a company resident in one Contracting State 
has a “disproportionate class of shares” if some of the outstanding shares of that company are 
“tracking shares” that pay dividends based upon a formula that approximates the company’s 
return on its assets employed in the other Contracting State. This is illustrated by the following 
example:  


− Example: ACO is a company resident of State A. ACO has issued common shares and 
preferred shares. The common shares are listed and regularly traded on the principal 
stock exchange of State A. The preferred shares have no voting rights and only entitle 
their holders to receive dividends equal in amount to interest payments that ACO 
receives from unrelated borrowers in State B. The preferred shares are owned entirely 
by a single shareholder who is a resident of a third State with which State B does not 
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have a tax treaty. The common shares account for more than 50 per cent of the value of 
ACO and for 100 per cent of the votes. Since the owner of the preferred shares is entitled 
to receive payments corresponding to ACO’s interest income arising in State B, the 
preferred shares constitute a “disproportionate class of shares” and because these 
shares are not regularly traded on a recognised stock exchange, ACO will not qualify for 
benefits under subparagraph c) of paragraph 2. 


The term “primary place of management and control”  


Detailed version only  


g) a company’s or entity’s “primary place of management and control” is in the 
Contracting State of which it is a resident only if: 


(i) the executive officers and senior management employees of the company or 
entity exercise day-to-day responsibility for more of the strategic, financial 
and operational policy decision making for the company or entity and its 
direct and indirect subsidiaries, and the staff of such persons conduct more 
of the day-to-day activities necessary for preparing and making those 
decisions, in that Contracting State than in any other State; and 


(ii) such executive officers and senior management employees exercise day-to-
day responsibility for more of the strategic, financial and operational policy 
decision-making for the company or entity and its direct and indirect 
subsidiaries, and the staff of such persons conduct more of the day-to-day 
activities necessary for preparing and making those decisions, than the 
officers or employees of any other company or entity;  


Commentary on the definition of “primary place of management and control” in the detailed 
version 


149. The term “primary place of management and control” is relevant for the purposes of 
subparagraph c) of paragraph 2 and of paragraph 5 of the detailed version. This term must be 
distinguished from the concept of “place of effective management”, which was used before 2017 
in paragraph 3 of Article 4 and in various provisions, including Article 8, applicable to the 
operation of ships and aircraft. The concept of “place of effective management” was interpreted 
by some States as being ordinarily the place where the most senior person or group of persons 
(for example a board of directors) made the key management and commercial decisions 
necessary for the conduct of the company’s business. The concept of the primary place of 
management and control, by contrast, refers to the place where the day-to-day responsibility for 
the management of the company or entity (and its direct and indirect subsidiaries) is exercised.  


150. A company’s or entity’s primary place of management and control will be situated in the 
State of residence of that company or entity only if the following two conditions are satisfied: 


−  First, under subdivision (i), the executive officers and senior management employees 
exercise day-to-day responsibility for more of the strategic, financial and operational 
policy decision making for the company or entity and for its direct and indirect 
subsidiaries, and the staff that support such management in preparing for and making 
those decisions conduct more of their necessary day-to-day activities, in that State than 
in the other State or any third State. Thus, the test looks to the overall activities of the 
relevant persons to see where those activities are conducted. In most cases, it will be a 
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necessary, but not a sufficient, condition that the chief executive officer and other top 
executives normally are in the Contracting State of which the company is a resident.  


−  Second, the executive officers and senior management employees exercise day-to-day 
responsibility for more of the strategic, financial and operational policy decision-making 
for the company and its direct and indirect subsidiaries, and the staff that support such 
management in making those decisions conduct more of their necessary day-to-day 
activities, than the officers or employees of any other company or entity. 


The term “qualifying intermediate owner” 


Detailed version only  


h)  the term “qualifying intermediate owner” means an intermediate owner that is 
either: 


(i) a resident of a State that has in effect with the Contracting State from which 
a benefit under this Convention is being sought a comprehensive convention 
for the avoidance of double taxation; or 


(ii)  a resident of the same Contracting State as the company applying the test 
under subparagraph d) or f) of paragraph 2 or paragraph 4 to determine 
whether it is eligible for benefits under the Convention;  


Commentary on the definition of “qualifying intermediate owner” of the detailed version  


151. The definition of “qualifying intermediate owner” in the detailed version is relevant for 
the purposes of the ownership tests found in subparagraphs d) and f) of paragraph 2 as well as 
the derivative benefits rule of paragraph 4.  


152. Under subdivision (i) of that definition, a qualifying intermediate owner is an entity 
resident of a third State that has in effect a comprehensive income tax convention with the 
Contracting State from which a treaty benefit is sought.  


153. As indicated in the Commentary on Article 1, some States consider that provisions should 
be included in their tax treaties in order to deny the application of specific treaty provisions with 
respect to income benefiting from regimes that constitute “special tax regimes” (see 
paragraphs 85 to 100 of the Commentary on Article 1) and to deny the application of Article 11 
to interest that is paid to connected persons that benefit from domestic law provisions that 
provide for a notional deduction with respect to equity (see paragraph 107 of the Commentary 
on Article 1). These States may want to restrict the scope of subdivision (i) so that it would only 
apply to residents of third States with which the State from which treaty benefits are sought has 
concluded comprehensive income tax conventions, and that do not benefit from a special tax 
regime or from notional interest deductions. This could be done by amending subdivision (i) as 
follows: 


(i) a resident of a State that has in effect with the Contracting State from 
which a benefit under this Convention is being sought a comprehensive 
convention for the avoidance of double taxation and that does not benefit 
from either 


A) a special tax regime, provided that if the relevant comprehensive 
convention for the avoidance of double taxation does not contain a 
definition of special tax regime analogous to the provisions included 
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in [reference to the paragraph of the convention that includes the 
definition of “special tax regime”], the principles of the definition 
provided in this Convention shall apply, but without regard to the 
requirement in clause (v) of that definition; or  


B) notional interest deductions of the type described in [reference to 
the paragraph of Article 11 that relates to notional deductions for 
equity]; or  


154. Under subdivision (ii) of the definition, a qualifying intermediate owner also includes a 
resident of the same Contracting State as the company to which the relevant ownership test is 
applied under subparagraphs d) or f) of paragraph 2 or under the derivative benefits rule of 
paragraph 4.  


The term “tested group” 


Detailed version only  


i) the term “tested group” means the resident of a Contracting State that is applying 
the test under subparagraph d) or f) of paragraph 2 or under paragraph 4 or 5 to 
determine whether it is eligible for benefits under the Convention (the “tested 
resident”), and any company or permanent establishment that: 


(i)  participates as a member with the tested resident in a tax consolidation, 
fiscal unity or similar regime that requires members of the group to share 
profits or losses; or 


(ii)  shares losses with the tested resident pursuant to a group relief or other loss 
sharing regime in the relevant taxable period;  


Commentary on the definition of “tested group” in the detailed version  


155. This subparagraph defines the term “tested group” for purposes of the base erosion rules 
in subdivision (ii) of subparagraphs d) and f) of paragraph 2 and in paragraphs 4 and 5. The 
tested group shall consist of the tested company to which the relevant base erosion rule is 
applied (which is referred to as the “tested resident”) and any company that either participates 
as a member with that tested resident in a tax consolidation regime, fiscal unity or similar 
regime that allows members of the group to share profits or losses, or any company that, during 
the relevant taxable period, shares losses with the tested resident pursuant to a group relief or 
other loss sharing regime. If there is no tested group, then the relevant base erosion test 
applicable to a tested group does not apply. 


The term “gross income” 


Detailed version only  


j) the term “gross income” means gross receipts as determined in the person’s 
Contracting State of residence for the taxable period that includes the time when 
the benefit would be accorded, except that where a person is engaged in a business 
that includes the manufacture, production or sale of goods, “gross income” means 
such gross receipts reduced by the cost of goods sold, and where a person is 
engaged in a business of providing non-financial services, “gross income” means 
such gross receipts reduced by the direct costs of generating such receipts, 
provided that:  
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(i) except when relevant for determining benefits under Article 10 of this 
Convention, gross income shall not include the portion of any dividends that 
are effectively exempt from tax in the person’s Contracting State of 
residence, whether through deductions or otherwise; and  


(ii) except with respect to the portion of any dividend that is taxable, a tested 
group’s gross income shall not take into account transactions between 
companies within the tested group; 


Commentary on the definition of “gross income” in the detailed version  


156. This subparagraph defines the term “gross income” for purposes of the base erosion rules 
in subdivision (ii) of subparagraphs d) and f) of paragraph 2 and in paragraphs 4 and 5. The 
starting point for calculating gross income is gross receipts as determined in the relevant entity’s 
Contracting State of residence for the taxable period that includes the time when the benefit 
would be accorded. If the entity is engaged in a business that includes the manufacture, 
production or sale of goods, “gross income” means gross receipts reduced by the cost of goods 
sold. If the tested subsidiary is engaged in a business of providing non-financial services, “gross 
income” means such gross receipts reduced by the direct costs of generating such receipts.  


157. Subdivision (i) of the definition further provides that except for determining benefits with 
respect to dividends under Article 10, gross income shall not include the portion of any 
dividends that are effectively exempt from tax in the person’s Contracting State of residence, 
whether through deductions or otherwise, regardless of the State of residence of the company 
paying these dividends. Subdivision (ii) provides that, except with respect to the portion of any 
dividend that is taxable, a tested group’s gross income will not take into account any 
transactions between companies within the tested group.  


The term “collective investment vehicle”  


Detailed version only  


k) [possible definition of “collective investment vehicle”].1 


Commentary on the definition of “collective investment vehicle” in the detailed version 


158. As indicated in the footnote to the subparagraph, a definition of “collective investment 
vehicle” should be included if a provision dealing with collective investment vehicles is included 
in subparagraph g) of paragraph 2. That definition should identify the collective investment 
vehicles of each Contracting State to which that provision is applicable and could be drafted as 
follows:  


the term “collective investment vehicle” means, in the case of [State A], a [ ] and, in the 
case of [State B], a [ ], as well as any other investment fund, arrangement or entity 
established in either Contracting State which the competent authorities of the Contracting 
States agree to regard as a collective investment vehicle for purposes of this paragraph;  


159. As explained in paragraph 36 of the Commentary on Article 1, it is intended that the open 
parts of that definition would include cross-references to relevant tax or securities law 


                                                      
1  A definition of the term “collective investment vehicle” should be added if a provision on collective 


investment vehicles is included in paragraph 2 (see subparagraph g) of paragraph 2). 
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provisions of each State that would identify the CIVs to which subparagraph g) of paragraph 2 
should apply.  


Paragraph 7 (simplified version): mode of application to be determined by the competent 
authorities  


Simplified version only 


7. The competent authorities of the Contracting States may by mutual agreement settle the 
mode of application of this Article. 


Commentary on paragraph 7 of the simplified version 


160. Paragraph 7 of the simplified version allows the competent authorities of the Contracting 
States to determine, by mutual agreement, how the provisions of the previous paragraphs of the 
Article should be applied. They may, for instance, agree on the procedural aspects of making a 
request for treaty benefits under the discretionary relief provisions of paragraph 5.  


Paragraph 8 


161. As mentioned in paragraph 32 of the Commentary on Article 10, paragraph 25 of the 
Commentary on Article 11 and paragraph 21 of the Commentary on Article 12, potential abuses 
may result from the transfer of shares, debt-claims, rights or property to permanent 
establishments set up solely for that purpose in countries that do not tax, or offer preferential tax 
treatment to, the income from such assets. Where the State of residence exempts the profits 
attributable to such permanent establishments situated in third jurisdictions, the State of source 
should not be expected to grant treaty benefits with respect to such income. The paragraph, 
which applies where a Contracting State exempts the income of enterprises of that State that are 
attributable to permanent establishments situated in third jurisdictions, provides that treaty 
benefits will not be granted in such cases. That rule, however, does not apply if 


− the income bears a significant level of tax in the State in which the permanent 
establishment is situated, or  


− the income emanates from, or is incidental to, the active conduct of a business through 
the permanent establishment, excluding an investment business that is not carried on by 
a bank, insurance enterprise or registered securities dealer.  


162. Under subparagraph c), in any case where benefits are denied under this paragraph, the 
resident of a Contracting State who derives the relevant income may request that the competent 
authority of the other Contracting State grant these benefits. The competent authority who 
receives such a request may, at its discretion, grant these benefits if it determines that doing so 
would be justified; it shall, however, consult with the competent authority of the other 
Contracting State before granting or denying the request.  


163. The following example illustrates the type of situation in which the paragraph is intended 
to apply. An enterprise of a Contracting State sets up a permanent establishment in a third 
jurisdiction that imposes no or low tax on the profits of the permanent establishment. The profits 
attributable to the permanent establishment are exempt from tax by the first-mentioned State 
either pursuant to a provision similar to Article 23 A included in a tax convention between that 
State and the jurisdiction where the permanent establishment is located or pursuant to the first-
mentioned State’s domestic law. The enterprise derives interest arising from the other 
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Contracting State which is included in the profits attributable to the permanent establishment. 
Assuming that the conditions for the application of Article 11 are met, the State in which the 
interest arises would, in the absence of paragraph 8, be obliged to grant the benefits of the 
limitation of tax provided for in paragraph 2 of Article 11 despite the fact that the interest is 
exempt from tax in the first-mentioned State and is subject to little or no tax in the third 
jurisdiction in which the permanent establishment is situated. In that situation, the benefits of 
the Convention will be denied with respect to that income unless the exception of 
subparagraph b) applicable to income that emanates from, or incidental to, the active conduct of 
a business applies to the relevant income or unless these benefits are granted, under the 
discretionary relief provision of subparagraph c), by the competent authority of the State in 
which the interest arises.  


164. The reference to the word “income” in subdivision (i) means that the provision applies 
regardless of whether the relevant income constitutes business profits. The rule therefore applies 
where an enterprise of a Contracting State derives income from the other Contracting State and 
the first-mentioned State treats the right or property in respect of which the income is paid as 
effectively connected with a permanent establishment situated in a third jurisdiction (including 
under a provision such as paragraph 2 of Article 21 in a treaty between the first-mentioned State 
and the third jurisdiction). 


165.  Where the conditions of subdivisions (i) and (ii) are met, subparagraph a) denies the 
benefits that otherwise would apply under the other provisions of the Convention if the relevant 
item of income is treated as being part of the profits of the permanent establishment situated in 
the third jurisdiction and the amount of tax levied on that item of income in that third 
jurisdiction is less than the lower of the following two amounts: a) the amount of that item of 
income multiplied by the minimum rate that the Contracting States have determined bilaterally 
for the purposes of the paragraph, and b) 60 per cent of the amount of tax that would be 
imposed on that item of income in the State of the enterprise if that permanent establishment 
were situated in that State.  


166. The phrase “the amount of that item of income” refers to the amount of the relevant 
income after the deduction of all expenses relevant to that item of income that are deductible 
under the law of the relevant jurisdiction.  Thus, for the purposes of determining the tax in the 
third jurisdiction that relates to that item of income, the overall tax applicable to the profits of 
the permanent establishment situated in that jurisdiction will first be computed after deducting 
all expenses that are deductible, in accordance with the law of that jurisdiction, in determining 
the taxable profits attributable to the permanent establishment. The tax that applies to the 
relevant amount of item of income would then be determined by multiplying that overall tax 
applicable to the profits of the permanent establishment by the ratio of the net amount of the 
item of income (i.e. the gross amount of the item of income less the deduction of the expenses 
deducted in computing the taxable profits of the permanent establishment that relate specifically 
or proportionally to that item of income) to the taxable profits of the permanent establishment.  
A similar computation will be made for the purposes of determining the tax that would be 
imposed on that item of income in the Contracting State of the enterprise if the permanent 
establishment were situated in that State; in that case, the expenses that will be deducted are 
those that are deductible in accordance with the law of that State.   


167. For the purposes of the exception included in subparagraph b), the reference to income 
that “emanates from, or is incidental to, the active conduct of a business” should be interpreted 
as indicated in paragraphs 74 to 76 above.  







 


 233 


168. Instead of adopting the wording of paragraph 8, some States may prefer a more 
comprehensive solution that would not be restricted to situations where an enterprise of a 
Contracting State is exempt from tax, in that State, on the profits attributable to a permanent 
establishment situated in a third jurisdiction, that would not include the exception applicable to 
income that emanates from or is incidental to the active conduct of a business and that would 
not require an evaluation of the tax that would have been paid in the State of the enterprise if 
the permanent establishment had been situated in that State. In such a case, the rule would be 
applicable in any case where income derived from one Contracting State that is attributable to a 
permanent establishment situated in a third jurisdiction is subject to combined taxation, in the 
State of the enterprise and the jurisdiction of the permanent establishment, at an effective rate 
that is less than the lower of a rate to be determined bilaterally and 60 per cent of the general 
rate of corporate tax in the State of the enterprise. The following is an example of a rule that 
could be used for that purpose: 


Where an enterprise of a Contracting State derives income from the other Contracting State 
and the first-mentioned Contracting State treats that income as profits attributable to a 
permanent establishment situated in a third jurisdiction, the benefits of this Convention 
shall not apply to that income if that income is subject to a combined aggregate effective 
rate of tax in the first-mentioned Contracting State and the jurisdiction in which the 
permanent establishment is situated that is less than the lesser of [rate to be determined 
bilaterally] or 60 per cent of the general statutory rate of company tax applicable in the 
first-mentioned Contracting State. If benefits under this Convention are denied pursuant to 
the preceding sentence with respect to an item of income derived by a resident of a 
Contracting State, the competent authority of the other Contracting State may, nevertheless, 
grant these benefits with respect to that item of income if, in response to a request by such 
resident, such competent authority determines that granting such benefits is justified in 
light of the reasons such resident did not satisfy the requirements of this paragraph (such 
as the existence of losses). The competent authority of the Contracting State to which a 
request has been made under the preceding sentence shall consult with the competent 
authority of the other Contracting State before either granting or denying the request. 


Paragraph 9  


169. Paragraph 9 mirrors the guidance in paragraphs 61 and 76 to 80 of the Commentary on 
Article 1. According to that guidance, the benefits of a tax convention should not be available 
where one of the principal purposes of certain transactions or arrangements is to secure a 
benefit under a tax treaty and obtaining that benefit in these circumstances would be contrary to 
the object and purpose of the relevant provisions of the tax convention. Paragraph 9 
incorporates the principles underlying these paragraphs into the Convention itself in order to 
allow States to address cases of improper use of the Convention even if their domestic law does 
not allow them to do so in accordance with paragraphs 76 to 80 of the Commentary on Article 1; 
it also confirms the application of these principles for States whose domestic law already allows 
them to address such cases. 


170. The provisions of paragraph 9 have the effect of denying a benefit under a tax convention 
where one of the principal purposes of an arrangement or transaction that has been entered into 
is to obtain a benefit under the convention. Where this is the case, however, the last part of the 
paragraph allows the person to whom the benefit would otherwise be denied the possibility of 
establishing that obtaining the benefit in these circumstances would be in accordance with the 
object and purpose of the relevant provisions of this Convention.  
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171. Paragraph 9 supplements and does not restrict in any way the scope or application of the 
provisions of paragraphs 1 to 7 (the limitation-on-benefits rule) and of paragraph 8 (the rule 
applicable to a permanent establishment situated in a third jurisdiction: a benefit that is denied 
in accordance with these paragraphs is not a “benefit under the Convention” that paragraph 9 
would also deny. Moreover, the guidance provided in the Commentary on paragraph 9 should 
not be used to interpret paragraphs 1 to 8 and vice-versa.   


172. Conversely, the fact that a person is entitled to benefits under paragraphs 1 to 7 does not 
mean that these benefits cannot be denied under paragraph 9. Paragraphs 1 to 7 are rules that 
focus primarily on the legal nature, ownership in, and general activities of, residents of a 
Contracting State. As illustrated by the example in the next paragraph, these rules do not imply 
that a transaction or arrangement entered into by such a resident cannot constitute an improper 
use of a treaty provision.  


173. Paragraph 9 must be read in the context of paragraphs 1 to 7 and of the rest of the 
Convention, including its preamble. This is particularly important for the purposes of 
determining the object and purpose of the relevant provisions of the Convention. Assume, for 
instance, that a public company whose shares are regularly traded on a recognised stock 
exchange in the Contracting State of which the company is a resident derives income from the 
other Contracting State. As long as that company is a “qualified person” as defined in 
paragraph 2, it is clear that the benefits of the Convention should not be denied solely on the 
basis of the ownership structure of that company, e.g. because a majority of the shareholders in 
that company are not residents of the same State. The object and purpose of subparagraph c) of 
paragraph 2 is to establish a threshold for the treaty entitlement of public companies whose 
shares are held by residents of different States. The fact that such a company is a qualified 
person does not mean, however, that benefits could not be denied under paragraph 9 for reasons 
that are unrelated to the ownership of the shares of that company. Assume, for instance, that 
such a public company is a bank that enters into a conduit financing arrangement intended to 
provide indirectly to a resident of a third State the benefit of lower source taxation under a tax 
treaty. In that case, paragraph 9 would apply to deny that benefit because subparagraph c) of 
paragraph 2, when read in the context of the rest of the Convention and, in particular, its 
preamble, cannot be considered as having the purpose, shared by the two Contracting States, of 
authorising treaty-shopping transactions entered into by public companies.  


174. The provisions of paragraph 9 establish that a Contracting State may deny the benefits of 
a tax convention where it is reasonable to conclude, having considered all the relevant facts and 
circumstances, that one of the principal purposes of an arrangement or transaction was for a 
benefit under a tax treaty to be obtained. The provision is intended to ensure that tax 
conventions apply in accordance with the purpose for which they were entered into, i.e. to 
provide benefits in respect of bona fide exchanges of goods and services, and movements of 
capital and persons as opposed to arrangements whose principal objective is to secure a more 
favourable tax treatment. 


175. The term “benefit” includes all limitations (e.g. a tax reduction, exemption, deferral or 
refund) on taxation imposed on the State of source under Articles 6 through 22 of the 
Convention, the relief from double taxation provided by Article 23, and the protection afforded 
to residents and nationals of a Contracting State under Article 24 or any other similar 
limitations. This includes, for example, limitations on the taxing rights of a Contracting State in 
respect of dividends, interest or royalties arising in that State, and paid to a resident of the other 
State (who is the beneficial owner) under Article 10, 11 or 12. It also includes limitations on the 
taxing rights of a Contracting State over a capital gain derived from the alienation of movable 
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property located in that State by a resident of the other State under Article 13. When a tax 
convention includes other limitations (such as a tax sparing provision), the provisions of this 
Article also apply to that benefit.  


176. The phrase “that resulted directly or indirectly in that benefit” is deliberately broad and is 
intended to include situations where the person who claims the application of the benefits under 
a tax treaty may do so with respect to a transaction that is not the one that was undertaken for 
one of the principal purposes of obtaining that treaty benefit. This is illustrated by the following 
example: 


TCO, a company resident of State T, has acquired all the shares and debts of SCO, a 
company resident of State S, that were previously held by SCO’s parent company. These 
include a loan made to SCO at 4 per cent interest payable on demand. State T does not have 
a tax convention with State S and, therefore, any interest paid by SCO to TCO is subject to 
a withholding tax on interest at a rate of 25 per cent in accordance with the domestic law of 
State S. Under the State R-State S tax convention, however, there is no withholding tax on 
interest paid by a company resident of a Contracting State and beneficially owned by a 
company resident of the other State; also, that treaty does not include provisions similar to 
paragraphs 1 to 7. TCO decides to transfer the loan to RCO, a subsidiary resident of 
State R, in exchange for three promissory notes payable on demand on which interest is 
payable at 3.9 per cent.  


In this example, whilst RCO is claiming the benefits of the State R-State S treaty with 
respect to a loan that was entered into for valid commercial reasons, if the facts of the case 
show that one of the principal purposes of TCO in transferring its loan to RCO was for 
RCO to obtain the benefit of the State R-State S treaty, then the provision would apply to 
deny that benefit as that benefit would result indirectly from the transfer of the loan.  


177. The terms “arrangement or transaction” should be interpreted broadly and include any 
agreement, understanding, scheme, transaction or series of transactions, whether or not they are 
legally enforceable. In particular they include the creation, assignment, acquisition or transfer 
of the income itself, or of the property or right in respect of which the income accrues. These 
terms also encompass arrangements concerning the establishment, acquisition or maintenance 
of a person who derives the income, including the qualification of that person as a resident of 
one of the Contracting States, and include steps that persons may take themselves in order to 
establish residence. An example of an “arrangement” would be where steps are taken to ensure 
that meetings of the board of directors of a company are held in a different country in order to 
claim that the company has changed its residence. One transaction alone may result in a benefit, 
or it may operate in conjunction with a more elaborate series of transactions that together result 
in the benefit. In both cases the provisions of paragraph 9 may apply. 


178. To determine whether or not one of the principal purposes of an arrangement or 
transaction is to obtain benefits under the Convention, it is important to undertake an objective 
analysis of the aims and objects of all persons involved in putting that arrangement or 
transaction in place or being a party to it. What are the purposes of an arrangement or 
transaction is a question of fact which can only be answered by considering all circumstances 
surrounding the arrangement or event on a case by case basis. It is not necessary to find 
conclusive proof of the intent of a person concerned with an arrangement or transaction, but it 
must be reasonable to conclude, after an objective analysis of the relevant facts and 
circumstances, that one of the principal purposes of the arrangement or transaction was to 
obtain the benefits of the tax convention. It should not be lightly assumed, however, that 
obtaining a benefit under a tax treaty was one of the principal purposes of an arrangement or 
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transaction and merely reviewing the effects of an arrangement will not usually enable a 
conclusion to be drawn about its purposes. Where, however, an arrangement can only be 
reasonably explained by a benefit that arises under a treaty, it may be concluded that one of the 
principal purposes of that arrangement was to obtain the benefit. 


179. A person cannot avoid the application of this paragraph by merely asserting that the 
arrangement or transaction was not undertaken or arranged to obtain the benefits of the 
Convention. All of the evidence must be weighed to determine whether it is reasonable to 
conclude that an arrangement or transaction was undertaken or arranged for such purpose. The 
determination requires reasonableness, suggesting that the possibility of different interpretations 
of the events must be objectively considered. 


180. The reference to “one of the principal purposes” in paragraph 9 means that obtaining the 
benefit under a tax convention need not be the sole or dominant purpose of a particular 
arrangement or transaction. It is sufficient that at least one of the principal purposes was to 
obtain the benefit. For example, a person may sell a property for various reasons, but if before 
the sale, that person becomes a resident of one of the Contracting States and one of the principal 
purposes for doing so is to obtain a benefit under a tax convention, paragraph 9 could apply 
notwithstanding the fact that there may also be other principal purposes for changing the 
residence, such as facilitating the sale of the property or the re-investment of the proceeds of the 
alienation.  


181. A purpose will not be a principal purpose when it is reasonable to conclude, having regard 
to all relevant facts and circumstances, that obtaining the benefit was not a principal 
consideration and would not have justified entering into any arrangement or transaction that 
has, alone or together with other transactions, resulted in the benefit. In particular, where an 
arrangement is inextricably linked to a core commercial activity, and its form has not been 
driven by considerations of obtaining a benefit, it is unlikely that its principal purpose will be 
considered to be to obtain that benefit. Where, however, an arrangement is entered into for the 
purpose of obtaining similar benefits under a number of treaties, it should not be considered 
that obtaining benefits under other treaties will prevent obtaining one benefit under one treaty 
from being considered a principal purpose for that arrangement. Assume, for example, that a 
taxpayer resident of State A enters into a conduit arrangement with a financial institution 
resident of State B in order for that financial institution to invest, for the ultimate benefit of that 
taxpayer, in bonds issued in a large number of States with which State B, but not State A, has 
tax treaties. If the facts and circumstances reveal that the arrangement has been entered into for 
the principal purpose of obtaining the benefits of these tax treaties, it should not be considered 
that obtaining a benefit under one specific treaty was not one of the principal purposes for that 
arrangement. Similarly, purposes related to the avoidance of domestic law should not be used to 
argue that obtaining a treaty benefit was merely accessory to such purposes. 


182. The following examples illustrate the application of the paragraph (the examples included 
in paragraph 187 below should also be considered when determining whether and when the 
paragraph would apply in the case of conduit arrangements). When reading these examples, it is 
important to remember that the application of paragraph 9 must be determined on the basis of the 
facts and circumstances of each case. The examples below are therefore purely illustrative and 
should not be interpreted as providing conditions or requirements that similar transactions must 
meet in order to avoid the application of the provisions of paragraph 9: 


− Example A: TCO, a company resident of State T, owns shares of SCO, a company listed 
on the stock exchange of State S. State T does not have a tax convention with State S 
and, therefore, any dividend paid by SCO to TCO is subject to a withholding tax on 
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dividends of 25 per cent in accordance with the domestic law of State S. Under the 
State R-State S tax convention, however, there is no withholding tax on dividends paid 
by a company resident of a Contracting State and beneficially owned by a company 
resident of the other State. TCO enters into an agreement with RCO, an independent 
financial institution resident of State R, pursuant to which TCO assigns to RCO the 
right to the payment of dividends that have been declared but have not yet been paid by 
SCO.  


 In this example, in the absence of other facts and circumstances showing otherwise, it 
would be reasonable to conclude that one of the principal purposes for the arrangement 
under which TCO assigned the right to the payment of dividends to RCO was for RCO to 
obtain the benefit of the exemption from source taxation of dividends provided for by the 
State R-State S tax convention and it would be contrary to the object and purpose of the 
tax convention to grant the benefit of that exemption under this treaty-shopping 
arrangement. 


− Example B: SCO, a company resident of State S, is the subsidiary of TCO, a company 
resident of State T. State T does not have a tax convention with State S and, therefore, 
any dividend paid by SCO to TCO is subject to a withholding tax on dividends of 25 per 
cent in accordance with the domestic law of State S. Under the State R-State S tax 
convention, however, the applicable rate of withholding tax on dividends paid by a 
company of State S to a resident of State R is 5 per cent. TCO therefore enters into an 
agreement with RCO, a financial institution resident of State R and a qualified person 
under subparagraph c) of paragraph 2 of this Article, pursuant to which RCO acquires 
the usufruct of newly issued non-voting preferred shares of SCO for a period of three 
years. TCO is the bare owner of these shares. The usufruct gives RCO the right to 
receive the dividends attached to these preferred shares. The amount paid by RCO to 
acquire the usufruct corresponds to the present value of the dividends to be paid on the 
preferred shares over the period of three years (discounted at the rate at which TCO 
could borrow from RCO).  


 In this example, in the absence of other facts and circumstances showing otherwise, it 
would be reasonable to conclude that one of the principal purposes for the arrangement 
under which RCO acquired the usufruct of the preferred shares issued by SCO was to 
obtain the benefit of the 5 per cent limitation applicable to the source taxation of 
dividends provided for by the State R-State S tax convention and it would be contrary to 
the object and purpose of the tax convention to grant the benefit of that limitation under 
this treaty-shopping arrangement. 


− Example C: RCO, a company resident of State R, is in the business of producing 
electronic devices and its business is expanding rapidly. It is now considering 
establishing a manufacturing plant in a developing country in order to benefit from 
lower manufacturing costs. After a preliminary review, possible locations in three 
different countries are identified. All three countries provide similar economic and 
political environments. After considering the fact that State S is the only one of these 
countries with which State R has a tax convention, the decision is made to build the 
plant in that State. 


 In this example, whilst the decision to invest in State S is taken in the light of the 
benefits provided by the State R-State S tax convention, it is clear that the principal 
purposes for making that investment and building the plant are related to the expansion 
of RCO’s business and the lower manufacturing costs of that country. In this example, it 
cannot reasonably be considered that one of the principal purposes for building the 
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plant is to obtain treaty benefits. In addition, given that a general objective of tax 
conventions is to encourage cross-border investment, obtaining the benefits of the 
State R-State S convention for the investment in the plant built in State S is in 
accordance with the object and purpose of the provisions of that convention. 


− Example D: RCO, a collective investment vehicle resident of State R, manages a 
diversified portfolio of investments in the international financial market. RCO currently 
holds 15 per cent of its portfolio in shares of companies resident of State S, in respect of 
which it receives annual dividends. Under the tax convention between State R and 
State S, the withholding tax rate on dividends is reduced from 30 per cent to 10 per cent.  


 RCO’s investment decisions take into account the existence of tax benefits provided 
under State R’s extensive tax convention network. A majority of investors in RCO are 
residents of State R, but a number of investors (the minority investors) are residents of 
States with which State S does not have a tax convention. Investors’ decisions to invest 
in RCO are not driven by any particular investment made by RCO, and RCO’s 
investment strategy is not driven by the tax position of its investors. RCO annually 
distributes almost all of its income to its investors and pays taxes in State R on income 
not distributed during the year.  


 In making its decision to invest in shares of companies resident of State S, RCO 
considered the existence of a benefit under the State R-State S tax convention with 
respect to dividends, but this alone would not be sufficient to trigger the application of 
paragraph 9. The intent of tax treaties is to provide benefits to encourage cross-border 
investment and, therefore, to determine whether or not paragraph 9 applies to an 
investment, it is necessary to consider the context in which the investment was made. In 
this example, unless RCO’s investment is part of an arrangement or relates to another 
transaction undertaken for a principal purpose of obtaining the benefit of the 
Convention, it would not be reasonable to deny the benefit of the State R-State S tax 
treaty to RCO. 


− Example E: RCO is a company resident of State R and, for the last 5 years, has held 
24 per cent of the shares of company SCO, a resident of State S. Following the entry-
into-force of a tax treaty between States R and S (Article 10 of which is identical to 
Article 10 of this Model), RCO decides to increase to 25 per cent its ownership of the 
shares of SCO. The facts and circumstances reveal that the decision to acquire these 
additional shares has been made primarily in order to obtain the benefit of the lower rate 
of tax provided by Article 10(2) a) of the treaty.  


 In that case, although one of the principal purposes for the transaction through which 
the additional shares are acquired is clearly to obtain the benefit of Article 10(2) a), 
paragraph 9 would not apply because it may be established that granting that benefit in 
these circumstances would be in accordance with the object and purpose of 
Article 10(2) a). That subparagraph uses an arbitrary threshold of 25 per cent for the 
purposes of determining which shareholders are entitled to the benefit of the lower rate 
of tax on dividends and it is consistent with this approach to grant the benefits of the 
subparagraph to a taxpayer who genuinely increases its participation in a company in 
order to satisfy this requirement. 


− Example F: TCO is a publicly-traded company resident of State T. TCO’s information 
technology business, which was developed in State T, has grown considerably over the last 
few years as a result of an aggressive merger and acquisition policy pursued by TCO’s 
management. RCO, a company resident of State R (a State that has concluded many tax 
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treaties providing for no or low source taxation of dividends and royalties), is the family-
owned holding company of a group that is also active in the information technology 
sector. Almost all the shares of RCO are owned by residents of State R who are relatives of 
the entrepreneur who launched and developed the business of the RCO group. RCO’s 
main assets are shares of subsidiaries located in neighbouring countries, including SCO, a 
company resident of State S, as well as patents developed in State R and licensed to these 
subsidiaries. TCO, which has long been interested in acquiring the business of the RCO 
group and its portfolio of patents, has made an offer to acquire all the shares of RCO.  


 In this example, in the absence of other facts and circumstances showing otherwise, it 
would be reasonable to conclude that the principal purposes for the acquisition of RCO 
are related to the expansion of the business of the TCO group and do not include the 
obtaining of benefits under the treaty between States R and S. The fact that RCO acts 
primarily as a holding company does not change that result. It might well be that, after the 
acquisition of the shares of RCO, TCO’s management will consider the benefits of the tax 
treaty concluded between State R and State S before deciding to keep in RCO the shares of 
SCO and the patents licensed to SCO. This, however, would not be a purpose related to the 
relevant transaction, which is the acquisition of the shares of RCO. 


− Example G: TCO, a company resident of State T, is a publicly-traded company resident of 
State T. It owns directly or indirectly a number of subsidiaries in different countries. Most 
of these companies carry on the business activities of the TCO group in local markets. In 
one region, TCO owns the shares of five such companies, each located in different 
neighbouring States. TCO is considering establishing a regional company for the purpose 
of providing group services to these companies, including management services such as 
accounting, legal advice and human resources; financing and treasury services such as 
managing currency risks and arranging hedging transactions, as well as some other non-
financing related services. After a review of possible locations, TCO decides to establish 
the regional company, RCO, in State R. This decision is mainly driven by the skilled 
labour force, reliable legal system, business friendly environment, political stability, 
membership of a regional grouping, sophisticated banking industry and the 
comprehensive double taxation treaty network of State R, including its tax treaties with the 
five States in which TCO owns subsidiaries, which all provide low withholding tax rates.  


 In this example, merely reviewing the effects of the treaties on future payments by the 
subsidiaries to the regional company would not enable a conclusion to be drawn about the 
purposes for the establishment of RCO by TCO. Assuming that the intra-group services to 
be provided by RCO, including the making of decisions necessary for the conduct of its 
business, constitute a real business through which RCO exercises substantive economic 
functions, using real assets and assuming real risks, and that business is carried on by 
RCO through its own personnel located in State R, it would not be reasonable to deny the 
benefits of the treaties concluded between State R and the five States where the 
subsidiaries operate unless other facts would indicate that RCO has been established for 
other tax purposes or unless RCO enters into specific transactions to which paragraph 9 
would otherwise apply (see also example F in paragraph 187 below with respect to the 
interest and other remuneration that RCO might derive from its group financing 
activities).  


− Example H: TCO is a company resident of State T that is listed on the stock exchange of 
State T. It is the parent company of a multinational enterprise that conducts a variety of 
business activities globally (wholesaling, retailing, manufacturing, investment, finance, 
etc.). 
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Issues related to transportation, time differences, limited availability of personnel fluent in 
foreign languages and the foreign location of business partners make it difficult for TCO 
to manage its foreign activities from State T. TCO therefore establishes RCO, a subsidiary 
resident of State R (a country where there are developed international trade and financial 
markets as well as an abundance of highly-qualified human resources), as a base for 
developing its foreign business activities. RCO carries on diverse business activities such 
as wholesaling, retailing, manufacturing, financing and domestic and international 
investment. RCO possesses the human and financial resources (in various areas such as 
legal, financial, accounting, taxation, risk management, auditing and internal control) 
that are necessary to perform these activities. It is clear that RCO’s activities constitute the 
active conduct of a business in State R. 


 As part of its activities, RCO also undertakes the development of new manufacturing 
facilities in State S. For that purpose, it contributes equity capital and makes loans to 
SCO, a subsidiary resident of State S that RCO established for the purposes of owning 
these facilities. RCO will receive dividends and interest from SCO. 
In this example, RCO has been established for business efficiency reasons and its 
financing of SCO through equity and loans is part of RCO’s active conduct of a business 
in State R. Based on these facts and in the absence of other facts that would indicate that 
one of the principal purposes for the establishment of RCO or the financing of SCO was 
the obtaining of the benefits of the treaty between States R and S, paragraph 9 would not 
apply to these transactions.  


− Example I: RCO, a company resident of State R, is one of a number of collective 
management organisations that grant licenses on behalf of neighbouring right and 
copyright holders for playing music in public or for broadcasting that music on radio, 
television or the internet. SCO, a company resident of State S, carries on similar activities 
in State S. Performers and copyright holders from various countries appoint RCO or SCO 
as their agent to grant licenses and to receive royalties with respect to the copyrights and 
neighbouring rights that they hold; RCO and SCO distribute to each right holder the 
amount of royalties that they receive on behalf of that holder minus a commission (in most 
cases, the amount distributed to each holder is relatively small). RCO has an agreement 
with SCO through which SCO grants licenses to users in State S and distributes royalties 
to RCO with respect to the rights that RCO manages; RCO does the same in State R with 
respect to the rights that SCO manages. SCO has agreed with the tax administration of 
State S that it will process the royalty withholding tax on the payments that it makes to 
RCO based on the applicable treaties between State S and the State of residence of each 
right holder represented by RCO based on information provided by RCO since these right 
holders are the beneficial owners of the royalties paid by SCO to RCO.  


 In this example, it is clear that the arrangements between the right holders and RCO and 
SCO, and between SCO and RCO, have been put in place for the efficient management of 
the granting of licenses and collection of royalties with respect to a large number of small 
transactions. Whilst one of the purposes for entering into these arrangements may well be 
to ensure that withholding tax is collected at the correct treaty rate without the need for 
each individual right holder to apply for a refund on small payments, which would be 
cumbersome and expensive, it is clear that such purpose, which serves to promote the 
correct and efficient application of tax treaties, would be in accordance with the object 
and purpose of the relevant provisions of the applicable treaties.  


− Example J: RCO is a company resident of State R. It has successfully submitted a bid for 
the construction of a power plant for SCO, an independent company resident of State S. 
That construction project is expected to last 22 months. During the negotiation of the 
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contract, the project is divided into two different contracts, each lasting 11 months. The 
first contract is concluded with RCO and the second contract is concluded with SUBCO, a 
recently incorporated wholly-owned subsidiary of RCO resident of State R. At the request 
of SCO, which wanted to ensure that RCO would be contractually liable for the 
performance of the two contracts, the contractual arrangements are such that RCO is 
jointly and severally liable with SUBCO for the performance of SUBCO’s contractual 
obligations under the SUBCO-SCO contract.  


  In this example, in the absence of other facts and circumstances showing otherwise, it 
would be reasonable to conclude that one of the principal purposes for the conclusion of 
the separate contract under which SUBCO agreed to perform part of the construction 
project was for RCO and SUBCO to each obtain the benefit of the rule in paragraph 3 of 
Article 5 of the State R-State S tax convention. Granting the benefit of that rule in these 
circumstances would be contrary to the object and purpose of that paragraph as the time 
limitation of that paragraph would otherwise be meaningless. 


− Example K: RCO, a company resident of State R, is a wholly-owned subsidiary of Fund, 
an institutional investor that is a resident of State T and that was established and is subject 
to regulation in State T. RCO operates exclusively to generate an investment return as the 
regional investment platform for Fund through the acquisition and management of a 
diversified portfolio of private market investments located in countries in a regional 
grouping that includes State R. The decision to establish the regional investment platform 
in State R was mainly driven by the availability of directors with knowledge of regional 
business practices and regulations, the existence of a skilled multilingual workforce, 
State R’s membership of a regional grouping and the extensive tax convention network of 
State R, including its tax convention with State S, which provides for low withholding tax 
rates. RCO employs an experienced local management team to review investment 
recommendations from Fund and performs various other functions which, depending on 
the case, may include approving and monitoring investments, carrying on treasury 
functions, maintaining RCO’s books and records, and ensuring compliance with 
regulatory requirements in States where it invests. The board of directors of RCO is 
appointed by Fund and is composed of a majority of State R resident directors with 
expertise in investment management, as well as members of Fund’s global management 
team. RCO pays tax and files tax returns in State R. 


  RCO is now contemplating an investment in SCO, a company resident of State S. The 
investment in SCO would constitute only part of RCO’s overall investment portfolio, 
which includes investments in a number of countries in addition to State S which are 
also members of the same regional grouping. Under the tax convention between State R 
and State S, the withholding tax rate on dividends is reduced from 30 per cent to 5 per 
cent. Under the tax convention between State S and State T, the withholding tax rate on 
dividends is 10 per cent. 


  In making its decision whether or not to invest in SCO, RCO considers the existence of a 
benefit under the State R-State S tax convention with respect to dividends, but this alone 
would not be sufficient to trigger the application of paragraph 9. The intent of tax 
treaties is to provide benefits to encourage cross-border investment and, therefore, to 
determine whether or not paragraph 9 applies to an investment, it is necessary to 
consider the context in which the investment was made, including the reasons for 
establishing RCO in State R and the investment functions and other activities carried out 
in State R. In this example, in the absence of other facts or circumstances showing that 
RCO’s investment is part of an arrangement or relates to another transaction 
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undertaken for a principal purpose of obtaining the benefit of the Convention, it would 
not be reasonable to deny the benefit of the State R-State S tax convention to RCO. 


− Example L: RCO, a securitisation company resident of State R, was established by a bank 
which sold to RCO a portfolio of loans and other receivables owed by debtors located in a 
number of jurisdictions. RCO is fully debt-funded. RCO has issued a single share which is 
held on trust and has no economic value. RCO’s debt finance was raised through the 
issuance of notes that are widely-held by third-party investors. The notes are listed on a 
recognised stock exchange, which allows for their trading on the secondary market, and 
are held through a clearing system. To comply with regulatory requirements, the bank has 
also retained a small percentage of the listed, widely-held debt securities issued by RCO. 
RCO currently holds 60 per cent of its portfolio in receivables of small and medium sized 
enterprises resident in State S, in respect of which RCO receives regular interest payments. 
The bank is a resident of State T which has a tax treaty with State S that provides benefits 
equivalent to those provided under the State R-State S tax treaty. Under the tax treaty 
between State R and State S, the withholding tax rate on interest is limited to 10 per cent 
(the domestic law of State S provides for a withholding tax of 30 per cent). 


  In establishing RCO, the bank took into account a large number of issues, including 
State R’s robust securitisation framework, its securitisation and other relevant 
legislation, the availability of skilled and experienced personnel and support services in 
State R and the existence of tax benefits provided under State R’s extensive tax 
convention network. Investors’ decisions to invest in RCO are not driven by any 
particular investment made by RCO and RCO’s investment strategy is not driven by the 
tax position of the investors. RCO is taxed in State R on income earned and is entitled to 
a full deduction for interest payments made to investors. 


  In making its decision to sell receivables owed by enterprises resident in State S, the 
bank and RCO considered the existence of a benefit under the State R-State S tax 
convention with respect to interest, but this alone would not be sufficient to trigger the 
application of paragraph 9. The intent of tax treaties is to provide benefits to encourage 
cross-border investment and, therefore, to determine whether or not paragraph 9 applies 
to an investment, it is necessary to consider the context in which the investment was 
made. In this example, in the absence of other facts or circumstances showing that 
RCO’s investment is part of an arrangement or relates to another transaction 
undertaken for a principal purpose of obtaining the benefit of the Convention, it would 
not be reasonable to deny the benefit of the State R-State S tax convention to RCO. 


− Example M: Real Estate Fund, a State C partnership treated as fiscally transparent under 
the domestic tax law of State C, is established to invest in a portfolio of real estate 
investments in a specific geographic area. Real Estate Fund is managed by a regulated 
fund manager and is marketed to institutional investors, such as pension schemes and 
sovereign wealth funds, on the basis of the fund’s investment mandate. A range of 
investors resident in different jurisdictions commit funds to Real Estate Fund. The 
investment strategy of Real Estate Fund, which is set out in the marketing materials for 
the fund, is not driven by the tax positions of the investors, but is based on investing in 
certain real estate assets, maximising their value and realising appreciation through the 
disposal of the investments. Real Estate Fund’s investments are made through a holding 
company, RCO, established in State R. RCO manages all of Real Estate Fund’s 
immovable property assets and holds these assets indirectly through wholly-owned 
companies resident of the States where the immovable property assets are situated; it also 
provides debt and/or equity financing to these local companies, which directly own the 
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underlying investments. RCO is established for a number of commercial and legal 
reasons, such as to protect Real Estate Fund from the liabilities of and potential claims 
against the fund’s immovable property assets, and to facilitate debt financing (including 
from third-party lenders) and the making, management and disposal of investments. It is 
also established for the purposes of administering the claims for relief of withholding tax 
under any applicable tax treaty. This is an important function of RCO as it is 
administratively simpler for one company to get treaty relief rather than have each 
institutional investor process its own claim for relief, especially if the treaty relief to which 
each investor would be entitled as regards a specific item of income is a small amount. 
After a review of possible locations, Real Estate Fund decided to establish RCO in State R. 
This decision was mainly driven by the political stability of State R, its regulatory and legal 
systems, lender and investor familiarity, access to appropriately qualified personnel and 
the extensive tax convention network of State R, including its treaties with other States 
within the specific geographic area targeted for investment. RCO, however, does not 
obtain treaty benefits that are better than the benefits to which its investors would have 
been entitled if they had made the same investments directly in these States and had 
obtained treaty benefits under the treaties concluded by their States of residence.   


  In this example, whilst the decision to locate RCO in State R is taken in light of the 
existence of benefits under the tax conventions between State R and the States within the 
specific geographic area targeted for investment, it is clear that RCO’s immovable 
property investments are made for commercial purposes consistent with the investment 
mandate of the fund. Also, RCO does not derive any treaty benefits that are better than 
those to which its investors would be entitled and each State where RCO’s immovable 
property investments are made is allowed to tax the income derived directly from such 
investments. In the absence of other facts or circumstances showing that RCO’s 
investments are part of an arrangement, or relate to another transaction, undertaken for 
a principal purpose of obtaining the benefit of the Convention, it would not be 
reasonable to deny the benefit of the tax treaties between RCO and the States in which 
RCO’s immovable property investments are located. 


183. In a number of States, the application of the general anti-abuse rule found in domestic 
law is subject to some form of approval process. In some cases, the process provides for an 
internal acceleration of disputes on such provisions to senior officials in the administration. In 
other cases, the process allows for advisory panels to provide their views to the administration on 
the application of the rule. These types of approval processes reflect the serious nature of 
disputes in this area and promote overall consistency in the application of the rule. States may 
wish to establish a similar form of administrative process that would ensure that paragraph 9 is 
only applied after approval at a senior level within the administration.  


184. Also, some States consider that where a person is denied a treaty benefit in accordance 
with paragraph 9, the competent authority of the Contracting State that would otherwise have 
granted this benefit should have the possibility of treating that person as being entitled to this 
benefit, or to different benefits with respect to the relevant item of income or capital, if such 
benefits would have been granted to that person in the absence of the transaction or 
arrangement that triggered the application of paragraph 9. In order to allow that possibility, 
such States are free to include the following additional paragraph in their bilateral treaties:  


10. Where a benefit under this Convention is denied to a person under paragraph 9, 
the competent authority of the Contracting State that would otherwise have granted this 
benefit shall nevertheless treat that person as being entitled to this benefit, or to different 
benefits with respect to a specific item of income or capital, if such competent authority, 
upon request from that person and after consideration of the relevant facts and 
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circumstances, determines that such benefits would have been granted to that person in 
the absence of the transaction or arrangement referred to in paragraph 9. The 
competent authority of the Contracting State to which the request has been made will 
consult with the competent authority of the other State before rejecting a request made 
under this paragraph by a resident of that other State. 


185. For the purpose of this alternative provision, the determination that benefits would have 
been granted in the absence of the transaction or arrangement referred to in paragraph 9 and 
the determination of the benefits that should be granted are left to the discretion of the 
competent authority to which the request is made. The alternative provision grants broad 
discretion to the competent authority for the purposes of these determinations. The provision 
does require, however, that the competent authority must consider the relevant facts and 
circumstances before reaching a decision and must consult the competent authority of the other 
Contracting State before rejecting a request to grant benefits if that request was made by a 
resident of that other State. The first requirement seeks to ensure that the competent authority 
will consider each request on its own merits whilst the requirement that the competent authority 
of the other Contracting State be consulted if the request is made by a resident of that other 
State should ensure that Contracting States treat similar cases in a consistent manner and can 
justify their decision on the basis of the facts and circumstances of the particular case. This 
consultation process does not, however, require that the competent authority to which the 
request was presented obtain the agreement of the competent authority that is consulted.  


186. The following example illustrates the application of this alternative provision. Assume 
that an individual who is a resident of State R and who owns shares in a company resident of 
State S assigns the right to receive dividends declared by that company to another company 
resident of State R which owns more than 10 per cent of the capital of the paying company for 
the principal purpose of obtaining the reduced rate of source taxation provided for in 
subparagraph a) of paragraph 2 of Article 10. In such a case, if it is determined that the benefit 
of that subparagraph should be denied pursuant to paragraph 9, the alternative provision would 
allow the competent authority of State S to grant the benefit of the reduced rate provided for in 
subparagraph b) of paragraph 2 of Article 10 if that competent authority determined that such 
benefit would have been granted in the absence of the assignment to another company of the 
right to receive dividends.  


187. For various reasons, some States may be unable to accept the rule included in 
paragraph 9. In order to effectively address all forms of treaty-shopping, however, these States 
will need to supplement the limitation-on-benefits rule of paragraphs 1 to 7 by rules that will 
address treaty-shopping strategies commonly referred to as “conduit arrangements” that would 
not be caught by these paragraphs. These rules would deal with such conduit arrangements by 
denying the benefits of the provisions of the Convention, or of some of them (e.g. those of 
Articles 7, 10, 11, 12 and 21), in respect of any income obtained under, or as part of, a conduit 
arrangement. They could also take the form of domestic anti-abuse rules or judicial doctrines 
that would achieve a similar result. The following are examples of conduit arrangements that 
would need to be addressed by such rules as well as examples of transactions that should not be 
considered to be conduit arrangements for that purpose: 


− Example A: RCO a publicly-traded company resident of State R, owns all of the shares 
of SCO, a company resident of State S. TCO, a company resident of State T, which does 
not have a tax treaty with State S, would like to purchase a minority interest in SCO but 
believes that the domestic withholding tax on dividends levied by State S would make the 
investment uneconomic. RCO proposes that SCO instead issue to RCO preferred shares 
paying a fixed return of 4 per cent plus a contingent return of 20 per cent of SCO’s net 
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profits. The preferred shares mature in 20 years. TCO will enter into a separate contract 
with RCO pursuant to which it will pay to RCO an amount equal to the issue price of the 
preferred shares and will receive from RCO after 20 years the redemption price of the 
shares. During the 20 years, RCO will pay to TCO an amount equal to 3.75 per cent of 
the issue price plus 20 per cent of SCO’s net profits.  


 This arrangement constitutes a conduit arrangement that should be addressed by the 
rules referred to above because one of the principal purposes for RCO participating in 
the transaction was to achieve a reduction of the withholding tax for TCO.  


− Example B: SCO, a company resident of State S, has issued only one class of shares that 
is 100 per cent owned by RCO, a company resident of State R. RCO also has only one 
class of shares outstanding, all of which is owned by TCO, a company resident of 
State T, which does not have a tax treaty with State S. RCO is engaged in the 
manufacture of electronics products, and SCO serves as RCO’s exclusive distributor in 
State S. Under paragraph 3 of the limitation-of-benefits rule, RCO will be entitled to 
benefits with respect to dividends received from SCO, even though the shares of RCO 
are owned by a resident of a third country.  


 This example refers to a normal commercial structure where RCO and SCO carry on 
real economic activities in States R and S. The payment of dividends by subsidiaries such 
as SCO is a normal business transaction. In the absence of evidence showing that one of 
the principal purposes for setting up that structure was to flow-through dividends from 
SCO to TCO, this structure would not constitute a conduit arrangement.  


− Example C: TCO, a company resident of State T, which does not have a tax treaty with 
State S, loans 1 000 000 to SCO, a company resident of State S that is a wholly-owned 
subsidiary of TCO, in exchange for a note issued by SCO. TCO later realises that it can 
avoid the withholding tax on interest levied by State S by assigning the note to its wholly-
owned subsidiary RCO, a resident of State R (the treaty between States R and S does not 
allow source taxation of interest in certain circumstances). TCO therefore assigns the 
note to RCO in exchange for a note issued by RCO to TCO. The note issued by SCO 
pays interest at 7 per cent and the note issued by RCO pays interest at 6 per cent.  


 The transaction through which RCO acquired the note issued by SCO constitutes a 
conduit arrangement because it was structured to eliminate the withholding tax that 
TCO would otherwise have paid to State S.  


− Example D: TCO, a company resident of State T, which does not have a tax treaty with 
State S, owns all of the shares of SCO, a company resident of State S. TCO has for a 
long time done all of its banking with RCO, a bank resident of State R which is 
unrelated to TCO and SCO, because the banking system in State T is relatively 
unsophisticated. As a result, TCO tends to maintain a large deposit with RCO. When 
SCO needs a loan to fund an acquisition, TCO suggests that SCO deal with RCO, which 
is already familiar with the business conducted by TCO and SCO. SCO discusses the 
loan with several different banks, all on terms similar to those offered by RCO, but 
eventually enters into the loan with RCO, in part because interest paid to RCO would not 
be subject to withholding tax in State S pursuant to the treaty between States S and R, 
whilst interest paid to banks resident of State T would be subject to tax in State S.  


 The fact that benefits of the treaty between States R and S are available if SCO borrows 
from RCO, and that similar benefits might not be available if it borrowed elsewhere, is 
clearly a factor in SCO’s decision (which may be influenced by advice given to it by 
TCO, its 100 per cent shareholder). It may even be a decisive factor, in the sense that, all 
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else being equal, the availability of treaty benefits may swing the balance in favour of 
borrowing from RCO rather than from another lender. However, whether the obtaining 
of treaty benefits was one of the principal purposes of the transaction would have to be 
determined by reference to the particular facts and circumstances. In the facts presented 
above, RCO is unrelated to TCO and SCO and there is no indication that the interest 
paid by SCO flows through to TCO one way or another. The fact that TCO has 
historically maintained large deposits with RCO is also a factor that indicates that the 
loan to SCO is not matched by a specific deposit from TCO. On the specific facts as 
presented, the transaction would therefore likely not constitute a conduit arrangement.  


 If, however, RCO’s decision to lend to SCO was dependent on TCO providing a 
matching collateral deposit to secure the loan so that RCO would not have entered into 
the transaction on substantially the same terms in the absence of that deposit, the facts 
would indicate that TCO was indirectly lending to SCO by routing the loan through a 
bank of State R and, in that case, the transaction would constitute a conduit 
arrangement.  


− Example E: RCO, a publicly-traded company resident of State R, is the holding company 
for a manufacturing group in a highly competitive technological field. The 
manufacturing group conducts research in subsidiaries located around the world. Any 
patents developed in a subsidiary are licensed by the subsidiary to RCO, which then 
licenses the technology to its subsidiaries that need it. RCO keeps only a small spread 
with respect to the royalties it receives, so that most of the profit goes to the subsidiary 
that incurred the risk with respect to developing the technology. TCO, a company located 
in a State with which State S does not have a tax treaty, has developed a process that will 
substantially increase the profitability of all of RCO’s subsidiaries, including SCO, a 
company resident of State S. According to its usual practice, RCO licenses the 
technology from TCO and sub-licenses the technology to its subsidiaries. SCO pays a 
royalty to RCO, substantially all of which is paid to TCO.  


 In this example, there is no indication that RCO established its licensing business in 
order to reduce the withholding tax payable in State S. Because RCO is conforming to 
the standard commercial organisation and behaviour of the group in the way that it 
structures its licensing and sub-licensing activities and assuming the same structure is 
employed with respect to other subsidiaries carrying out similar activities in countries 
which have treaties which offer similar or more favourable benefits, the arrangement 
between SCO, RCO and TCO does not constitute a conduit arrangement.  


− Example F: TCO is a publicly-traded company resident of State T, which does not have 
a tax treaty with State S. TCO is the parent of a worldwide group of companies, 
including RCO, a company resident of State R, and SCO, a company resident of State S. 
SCO is engaged in the active conduct of a business in State S. RCO is responsible for 
coordinating the financing of all of the subsidiaries of TCO. RCO maintains a 
centralised cash management accounting system for TCO and its subsidiaries in which it 
records all intercompany payables and receivables. RCO is responsible for disbursing or 
receiving any cash payments required by transactions between its affiliates and 
unrelated parties. RCO enters into interest rate and foreign exchange contracts as 
necessary to manage the risks arising from mismatches in incoming and outgoing cash 
flows. The activities of RCO are intended (and reasonably can be expected) to reduce 
transaction costs and overhead and other fixed costs. RCO has 50 employees, including 
clerical and other back office personnel, located in State R; this number of employees 
reflects the size of the business activities of RCO. TCO lends to RCO 15 million in 
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currency A (worth 10 million in currency B) in exchange for a 10-year note that pays 
5 per cent interest annually. On the same day, RCO lends 10 million in currency B to 
SCO in exchange for a 10-year note that pays 5 per cent interest annually. RCO does not 
enter into a long-term hedging transaction with respect to these financing transactions, 
but manages the interest rate and currency risk arising from the transactions on a daily, 
weekly or quarterly basis by entering into forward currency contracts.  


 In this example, RCO appears to be carrying on a real business performing substantive 
economic functions, using real assets and assuming real risks; it is also performing 
significant activities with respect to the transactions with TCO and SCO, which appear 
to be typical of RCO’s normal treasury business. RCO also appears to be bearing the 
interest rate and currency risk. Based on these facts and in the absence of other facts 
that would indicate that one of the principal purposes for these loans was the avoidance 
of withholding tax in State S, the loan from TCO to RCO and the loan from RCO to 
SCO do not constitute a conduit arrangement.  
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PART 2 - CONSEQUENTIAL CHANGES TO THE OECD MODEL TAX CONVENTION 


[All the changes to the existing text of the Model Tax Convention put forward in Part 2 appear in bold 
italics for additions and strikethrough for deletions] 


A. CHANGES TO THE INTRODUCTION 


1. Add the following new paragraph 11.2 to the Introduction: 


11.2 Since the publication of the first ambulatory version in 1992, the Model Convention was 
updated 10 times (in 1994, 1995, 1997, 2000, 2002, 2005, 2008, 2010, 2014 and 2017).  The last 
such update, which was adopted in 2017, included a large number of changes resulting from the 
OECD/G20 Base Erosion and Profit Shifting (BEPS) Project and, in particular, from the final 
reports on Actions 2, 6, 7 and 141 produced as part of that project. 


2. Replace paragraphs 21, 22, 23, 26, 35 and 39 to 41 of the Introduction by the following: 


21.  The following are the classes of income and capital that may be taxed without any limitation 
in the State of source or situs: 


− income from immovable property situated in that State (including income from agriculture 
or forestry), gains from the alienation of such property, and capital representing it 
(Article 6 and paragraph 1 of Articles 13 and 22) as well as gains from the alienation of 
shares deriving more than 50 per cent of their value from such property (paragraph 4 of 
Article 13); 


− profits of a permanent establishment situated in that State, gains from the alienation of 
such a permanent establishment, and capital representing movable property forming part of 
the business property of such a permanent establishment (Article 7 and paragraph 2 of 
Articles 13 and 22); an exception is made, however, if the permanent establishment is 
maintained for the purposes of international shipping, inland waterways transport, and 
international air transport (see paragraph 23 below); 


− income from the activities of artistes and sportsmen exercised in that State, irrespective of 
whether such income accrues to the artiste or sportsman himself or to another person 
(Article 17); 


− directors’ fees paid by a company that is a resident of that State (Article 16); 


− remuneration in respect of an employment in the private sector, exercised in that State, 
unless the employee is present therein for a period not exceeding 183 days in any twelve 
month period commencing or ending in the fiscal year concerned and certain conditions 
are met; and remuneration in respect of an employment exercised aboard a ship or aircraft 
operated internationally or aboard a boat, if the place of effective management of the 
enterprise is situated in that State (Article 15); 


                                                      
1  Neutralising the Effects of Hybrid Mismatch Arrangements, Action 2 - 2015 Final Report, OECD 


Publishing, Paris, DOI: http://dx.doi.org/10.1787/9789264241138-en; OECD (2015), Preventing the 
Granting of Treaty Benefits in Inappropriate Circumstances, Action 6 - 2015 Final Report, OECD 
Publishing, Paris, DOI: http://dx.doi.org/10.1787/9789264241695-en; OECD (2015), Preventing the 
Artificial Avoidance of Permanent Establishment Status, Action 7 - 2015 Final Report, OECD 
Publishing, Paris, DOI: http://dx.doi.org/10.1787/9789264241220-en; OECD (2015), Making Dispute 
Resolution Mechanisms More Effective, Action 14 - 2015 Final Report, OECD Publishing, Paris, DOI: 
http://dx.doi.org/10.1787/9789264241633-en. 



http://dx.doi.org/10.1787/9789264241138-en

http://dx.doi.org/10.1787/9789264241695-en

http://dx.doi.org/10.1787/9789264241220-en

http://dx.doi.org/10.1787/9789264241633-en
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− subject to certain conditions, remuneration and pensions paid in respect of government 
service (Article 19). 


22. The following are the classes of income that may be subjected to limited taxation in the State 
of source: 


− dividends: provided the holding in respect of which the dividends are paid is not 
effectively connected with a permanent establishment in the State of source, that State 
must limit its tax to 5 per cent of the gross amount of the dividends, where the beneficial 
owner is a company that holds directly, during a 365 day period, at least 25 per cent of the 
capital of the company paying the dividends, and to 15 per cent of their gross amount in 
other cases (Article 10); 


− interest: subject to the same proviso as in the case of dividends, the State of source must 
limit its tax to 10 per cent of the gross amount of the interest, except for any interest in 
excess of a normal amount (Article 11). 


23. Other items of income or capital may not be taxed in the State of source or situs; as a rule 
they are taxable only in the State of residence of the taxpayer. This applies, for example, to 
royalties (Article 12), gains from the alienation of shares or securities (paragraph 5 of Article 13, 
subject to the exception of paragraph 4 of Article 13), remuneration in respect of an employment 
exercised aboard a ship or aircraft operated in international traffic (paragraph 3 of Article 15), 
private sector pensions (Article 18), payments received by a student for the purposes of his 
education or training (Article 20), and capital represented by shares or securities (paragraph 4 of 
Article 22). Similarly, pProfits from the operation of ships or aircraft in international traffic or of 
boats engaged in inland waterways transport, gains from the alienation of such ships, boats, or 
aircraft, and capital represented by them, are taxable only in the State in which the place of 
effective management of the enterprise is situated of residence (Article 8 and paragraph 3 of 
Articles 13 and 22). Business profits that are not attributable to a permanent establishment in the 
State of source are also taxable only in the State of residence (paragraph 1 of Article 7). 


26. There are a number of special provisions in the Convention. These provisions concern: 


− the elimination of tax discrimination in various circumstances (Article 24); 


− the establishment of a mutual agreement procedure for eliminating double taxation and 
resolving conflicts of interpretation of the Convention (Article 25); 


− the exchange of information between the tax authorities of the Contracting States (Article 
26); 


− the assistance by Contracting States in the collection of each other’s taxes (Article 27); 


− the tax treatment of members of diplomatic missions and consular posts in accordance with 
international law (Article 28); 


− the entitlement to the benefits of the Convention (Article 29); 


− the territorial extension of the Convention (Article 2930). 


35. Needless to say, amendments to the Articles of the Model Convention and changes to the 
Commentaries that are a direct result of these amendments are not relevant to the interpretation or 
application of previously concluded conventions where the provisions of those conventions are 
different in substance from the amended Articles (see, for instance, paragraph 4 of the 
Commentary on Article 5). However, other changes or additions to the Commentaries are 
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normally applicable to the interpretation and application of conventions concluded before their 
adoption, because they reflect the consensus of the OECD member countries as to the proper 
interpretation of existing provisions and their application to specific situations. 


39. Also relevant is the Convention on Mutual Administrative Assistance in Tax Matters, which 
was drawn up within the Council of Europe on the basis of a first draft prepared by the Committee 
on Fiscal Affairs. This Convention entered into force on 1 April 1995. Another relevant 
multilateral convention is the Multilateral Convention to Implement Tax Treaty Related 
Measures to Prevent BEPS, which was drafted in order to facilitate the implementation of the 
treaty-related measures resulting from the OECD/G20 Base Erosion and Profit Shifting Project 
and which was opened for signature on 31 December 2016.  


40. Despite these two multilateral conventions, there are no reasons to believe that the 
conclusion of a multilateral tax convention involving all member a large number of countries that 
could replace the network of current bilateral tax conventions could now be considered 
practicable. The Committee therefore considers that bilateral conventions are still a more 
appropriate way to ensure the elimination of double taxation at the international level. 


Tax avoidance and evasion; improper use of conventions 


41. The Committee on Fiscal Affairs continues to examine both the improper use of tax 
conventions and international tax evasion. The problem is referred to in the Commentaries on 
several Articles. In particular, Article 26, as clarified in the Commentary, enables States to 
exchange information to combat these abuses.Issues related to the improper use of tax 
conventions and international tax avoidance and evasion have been a constant preoccupation of 
the Committee on Fiscal Affairs since the publication of the 1963 Draft Convention. Over the 
years, a number of provisions (such as Article 29, which was added in 2017) have been added to 
the Model Convention, or have been modified, in order to address various forms of tax 
avoidance and evasion. The Committee on Fiscal Affairs will continue to monitor the 
application of tax treaties in order to ensure that, as stated in the preamble of the Convention, 
the provisions of the Convention are not used for the purposes of tax avoidance or evasion.   


  



http://www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-beps.htm

http://www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-treaty-related-measures-to-prevent-beps.htm
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B. CHANGES TO THE TABLE OF CONTENTS 


3. Replace the table of contents for Chapter VI and VII by the following: 


Chapter VI 
SPECIAL PROVISIONS 


Article 24 Non-discrimination 
Article 25 Mutual agreement procedure 
Article 26 Exchange of information 
Article 27 Assistance in the collection of taxes 
Article 28 Members of diplomatic missions and consular posts 
Article 29 Entitlement to benefits 
Article 2930 Territorial extension 


Chapter VII 
FINAL PROVISIONS 


Article 3031 Entry into force 
Article 3132 Termination 
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C. CHANGES TO THE CONVENTION 


4. Replace Article 29 by the following: 


ARTICLE 29 30 
TERRITORIAL EXTENSION1 


1. This Convention may be extended, either in its entirety or with any necessary modifications 
[to any part of the territory of (State A) or of (State B) which is specifically excluded from the 
application of the Convention or], to any State or territory for whose international relations (State 
A) or (State B) is responsible, which imposes taxes substantially similar in character to those to 
which the Convention applies. Any such extension shall take effect from such date and subject to 
such modifications and conditions, including conditions as to termination, as may be specified and 
agreed between the Contracting States in notes to be exchanged through diplomatic channels or in 
any other manner in accordance with their constitutional procedures. 


2. Unless otherwise agreed by both Contracting States, the termination of the Convention by 
one of them under Article 3032 shall also terminate, in the manner provided for in that Article, the 
application of the Convention [to any part of the territory of (State A) or of (State B) or] to any 
State or territory to which it has been extended under this Article. 


5. Replace the titles of Articles 30 and 31 by the following: 


ARTICLE 3031 
ENTRY INTO FORCE 


ARTICLE 3132 
TERMINATION 
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D. CHANGES TO THE COMMENTARY 


Article 3 


6. Replace paragraph 3 of the Commentary on Article 3 by the following: 


3. The term “company” means in the first place any body corporate. In addition, the term 
covers any other taxable unit that is treated as a body corporate for the purposes of the tax law of 
the Contracting State of which it is a resident. The definition is drafted with special regard to the 
Article on dividends. The term “company” has a bearing only on that Article, paragraphs 7 and 8 
of Article 5, and Articles 16 and 29. 


Article 4 


7. Replace paragraphs 8.5 and 8.8 of the Commentary on Article 4 by the following: 


8.5 This raises the issue of the application of paragraph 1 to sovereign wealth funds, which are 
special purpose investment funds or arrangements created by a State or a political subdivision for 
macroeconomic purposes. These funds hold, manage or administer assets to achieve financial 
objectives, and employ a set of investment strategies which include investing in foreign financial 
assets. They are commonly established out of balance of payments surpluses, official foreign 
currency operations, the proceeds of privatisations, fiscal surpluses or receipts resulting from 
commodity exports.1 Whether a sovereign wealth fund qualifies as a “resident of a Contracting 
State” depends on the facts and circumstances of each case. For example, when a sovereign wealth 
fund is an integral part of the State, it will likely fall within the scope of the expression “[the] State 
and any political subdivision or local authority thereof” in Article 4. In other cases, paragraphs 8.5 
and 8.6 8.11 and 8.12 below will be relevant. States may want to address the issue in the course of 
bilateral negotiations, particularly in relation to whether a sovereign wealth fund qualifies as a 
“person” and is “liable to tax” for purposes of the relevant tax treaty (see also paragraphs 6.35 to 
6.3950 to 53 of the Commentary on Article 1). 


8.813 Where a State disregards a partnership for tax purposes and treats it as fiscally transparent, 
taxing the partners on their share of the partnership income, the partnership itself is not liable to tax 
and may not, therefore, be considered to be a resident of that State. In that case, however, 
paragraph 2 of Article 1 clarifies that the Convention will apply to the partnership’s income to 
the extent that the income is treated, for purposes of taxation by that State, as the income of a 
partner who is a resident of that State. The same treatment will apply to income of other entities 
or arrangements that are treated as fiscally transparent under the tax law of a Contracting State 
(see paragraphs 2 to 16 of the Commentary on Article 1).In such a case, since the income of the 
partnership “flows through” to the partners under the domestic law of that State, the partners are 
the persons who are liable to tax on that income and are thus the appropriate persons to claim the 
benefits of the conventions concluded by the States of which they are residents. This latter result 
will be achieved even if, under the domestic law of the State of source, the income is attributed to a 
partnership which is treated as a separate taxable entity. For States which could not agree with this 
interpretation of the Article, it would be possible to provide for this result in a special provision 
which would avoid the resulting potential double taxation where the income of the partnership is 
differently allocated by the two States. 


                                                      
1 This definition is drawn from: International Working Group of Sovereign Wealth Funds, Sovereign Wealth 


Funds — Generally Accepted Principles and Practices — “Santiago Principles”, October 2008, Annex 1. 
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Article 6 


8. Replace paragraph 2 of the Commentary on Article 6 by the following: 


2. Defining the concept of immovable property by reference to the law of the State in which 
the property is situated, as is provided in paragraph 2, will help to avoid difficulties of 
interpretation over the question whether an asset or a right is to be regarded as immovable property 
or not. The paragraph, however, specifically mentions the assets and rights which must always be 
regarded as immovable property. In fact such assets and rights are already treated as immovable 
property according to the laws or the taxation rules of most OECD member countries. Conversely, 
the paragraph stipulates that ships, boats and aircraft shall never be considered as immovable 
property. No special provision has been included as regards income from indebtedness secured by 
immovable property, as this question is settled by Article 11. 


Article 7 


9. Replace paragraphs 14 and 43 of the Commentary on Article 7 by the following: 


14. The purpose of paragraph 1 is to limit the right of one Contracting State to tax the business 
profits of enterprises of the other Contracting State. As confirmed by paragraph 3 of Article 1, 
tThe paragraph does not limit the right of a Contracting State to tax its own residents under 
controlled foreign companies provisions found in its domestic law even though such tax imposed 
on these residents may be computed by reference to the part of the profits of an enterprise that is 
resident of the other Contracting State that is attributable to these residents’ participation in that 
enterprise. Tax so levied by a State on its own residents does not reduce the profits of the 
enterprise of the other State and may not, therefore, be said to have been levied on such profits (see 
also paragraph 23 81 of the Commentary on Article 1 and paragraphs 37 to 39 of the Commentary 
on Article 10). 


43. A final provision that was deleted from the Article at the same time provided that “[n]o 
profits shall be attributed to a permanent establishment by reason of the mere purchase by that 
permanent establishment of goods or merchandise for the enterprise.” Subparagraph 4 d) of 
Article 5, as it read at that time, recogniseds that where an enterprise of a Contracting State 
maintaineds in the other State a fixed place of business exclusively for the purpose of purchasing 
goods for itself, its activity at that location should not be considered to have reached a level that 
justifieds taxation in that other State (changes made to Article 5 in 2017 have restricted the scope 
of that exception). Where, however, subparagraph 4 d) iswas not applicable because other 
activities are were carried on by the enterprise through that place of business, which therefore 
constituteds a permanent establishment, it is was appropriate to attribute profits to all the functions 
performed at that location. Indeed, if the purchasing activities were had been performed by an 
independent enterprise, the purchaser would have been remunerated on an arm’s length basis for 
its services. Also, since a tax exemption restricted to purchasing activities undertaken for the 
enterprise would required that expenses incurred for the purposes of performing these activities be 
excluded in determining the profits of the permanent establishment, such an exemption wcould 
raise administrative problems. The Committee therefore considered that a provision according to 
which no profits should be attributed to a permanent establishment by reason of the mere purchase 
of goods or merchandise for the enterprise was not consistent with the arm’s length principle and 
should not be included in the Article. 
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Article 8 


10. Replace the title of the Commentary on Article 8 by the following: 


COMMENTARY ON ARTICLE 8 
CONCERNING THE TAXATION OF PROFITS FROM SHIPPING, INLAND 


WATERWAYS TRANSPORT AND AIR TRANSPORT 


Article 10 


11. Replace paragraphs 2, 9, 10, 12.4, 12.5, 12.7, 13.2, 16, 17, 19, 20, 22, 32, 37, 59, 67.4 and 67.6 of 
the Commentary on Article 10 by the following: 


2. Many States consider that tThe profits of a business carried on by a partnership are the 
partners’ profits derived from their own exertions; for them they are business profits. So these 
States treat the partnership as fiscally transparent and the partners areis ordinarily taxed 
personally on his their share of the partnership capital and partnership profits. 


9. Paragraph 2 reserves a right to tax to the State of source of the dividends, i.e. to the State of 
which the company paying the dividends is a resident; this right to tax, however, is limited 
considerably. Under subparagraph b), tThe rate of tax is limited to 15 per cent, which appears to 
be a reasonable maximum figure. A higher rate could hardly be justified since the State of source 
can already tax the company’s profits. 


10. On the other hand, a lower rate (5 per cent) is expressly provided by subparagraph a) in 
respect of dividends paid by a subsidiary company to its parent company. If a company of one of 
the States owns directly, throughout a 365 day period that includes the day of the payment of a 
dividend, a holding of at least 25 per cent in a company of the other State, it is reasonable that the 
payments of that dividend profits by the subsidiary to the foreign parent company should be taxed 
less heavily to avoid recurrent taxation and to facilitate international investment. The realisation of 
this intention depends on the fiscal treatment of the dividends in the State of which the parent 
company is a resident (see paragraphs 49 to 54 of the Commentary on Articles 23 A and 23 B). 


12.4 In these various examples (agent, nominee, conduit company acting as a fiduciary or 
administrator), the direct recipient of the dividend is not the “beneficial owner” because that 
recipient’s right to use and enjoy the dividend is constrained by a contractual or legal obligation to 
pass on the payment received to another person. Such an obligation will normally derive from 
relevant legal documents but may also be found to exist on the basis of facts and circumstances 
showing that, in substance, the recipient clearly does not have the right to use and enjoy the 
dividend unconstrained by a contractual or legal obligation to pass on the payment received to 
another person. This type of obligation would not include contractual or legal obligations that are 
not dependent on the receipt of the payment by the direct recipient such as an obligation that is not 
dependent on the receipt of the payment and which the direct recipient has as a debtor or as a party 
to financial transactions, or typical distribution obligations of pension schemes and of collective 
investment vehicles entitled to treaty benefits under the principles of paragraphs 6.8 to 6.3422 to 
48 of the Commentary on Article 1. Where the recipient of a dividend does have the right to use 
and enjoy the dividend unconstrained by a contractual or legal obligation to pass on the payment 
received to another person, the recipient is the “beneficial owner” of that dividend. It should also 
be noted that Article 10 refers to the beneficial owner of a dividend as opposed to the owner of the 
shares, which may be different in some cases. 
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12.5 The fact that the recipient of a dividend is considered to be the beneficial owner of that 
dividend does not mean, however, that the limitation of tax provided for by paragraph 2 must 
automatically be granted. This limitation of tax should not be granted in cases of abuse of this 
provision (see also paragraphs 17 and 22 below). The provisions of Article 29 and the principles 
put forward. As explained in the section on “Improper use of the Convention” in the Commentary 
on Article 1, there are many ways of addressing conduit company and, more generally, will apply 
to prevent abuses, including treaty shopping situations where the recipient is the beneficial 
owner of the dividendsThese include specific anti-abuse provisions in treaties, general anti-abuse 
rules and substance-over-form or economic substance approaches. Whilst the concept of 
“beneficial owner” deals with some forms of tax avoidance (i.e. those involving the interposition 
of a recipient who is obliged to pass on the dividend to someone else), it does not deal with other 
cases of abuses, such as certain forms of treaty shopping, that are addressed by these provisions 
and principles and must not, therefore, be considered as restricting in any way the application of 
other approaches to addressing such cases. 


12.7 Subject to other conditions imposed by the Article and the other provisions of the 
Convention, the limitation of tax in the State of source remains available when an intermediary, 
such as an agent or nominee located in a Contracting State or in a third State, is interposed between 
the beneficiary and the payer but the beneficial owner is a resident of the other Contracting State 
(the text of the Model was amended in 1995 and in 2014 to clarify this point, which has been the 
consistent position of all member countries).  


13.2 Similarly, some States refrain from levying tax on dividends paid to other States and some 
of their wholly-owned entities, at least to the extent that such dividends are derived from activities 
of a governmental nature. Some States are able to grant such an exemption under their 
interpretation of the sovereign immunity principle (see paragraphs 6.38 and 6.39 52 and 53 of the 
Commentary on Article 1); others may do it pursuant to provisions of their domestic law. States 
wishing to do so may confirm or clarify, in their bilateral conventions, the scope of these 
exemptions or grant such an exemption in cases where it would not otherwise be available. This 
may be done by adding to the Article an additional paragraph drafted along the following lines: 


Notwithstanding the provisions of paragraph 2, dividends referred to in paragraph 1 paid by a 
company which is a resident of a Contracting State shall be taxable only in the other 
Contracting State of which the recipient is a resident if the beneficial owner of the dividends is 
that State or a political subdivision or local authority thereof. 


16. Subparagraph a) of paragraph 2 does not require that the company receiving the dividends 
must have owned at least 25 per cent of the capital for a relatively long time before the date of the 
distribution. This means that all that counts regarding the holding is the situation prevailing at the 
time material for the coming into existence of the liability to the tax to which paragraph 2 applies, 
i.e. in most cases the situation existing at the time when the dividends become legally available to 
the shareholders. The primary reason for this resides in the desire to have a provision which is 
applicable as broadly as possible. To require the parent company to have possessed the minimum 
holding for a certain time before the distribution of the profits could involve extensive inquiries. 
Internal laws of certain OECD member countries provide for a minimum period during which the 
recipient company must have held the shares to qualify for exemption or relief in respect of 
dividends received. In view of this, Contracting States may include a similar condition in their 
conventions. 


17. Before 2017, paragraph 17 of the Commentary on the Article provided that T “[t]he 
reduction envisaged in subparagraph a) of paragraph 2 should not be granted in cases of abuse of 
this provision, for example, where a company with a holding of less than 25 per cent has, shortly 
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before the dividends become payable, increased its holding primarily for the purpose of securing 
the benefits of the above-mentioned provision, or otherwise, where the qualifying holding was 
arranged primarily in order to obtain the reduction.”. Such abuses were addressed by the final 
report on Action 61 of the OECD/G20 Base Erosion and Profit Shifting (BEPS) Project. As a 
result of that report, subparagraph a) was modified in order to restrict its application to 
situations where the company that receives the dividend holds directly at least 25 per cent of the 
capital of the company paying the dividends throughout a 365 day period that includes the day of 
the payment of the dividend. The subparagraph also provides, however, that in computing that 
period, changes of ownership that would directly result from a corporate reorganisation, such as a 
merger or divisive reorganisation, should not be taken into account. Also, the addition of 
Article 29 will address other abusive arrangements aimed at obtaining the benefits of 
subparagraph a).  


19. The paragraph does not settle procedural questions. Each State should be able to use the 
procedure provided in its own laws. It can either forthwith limit its tax to the rates given in the 
Article or tax in full and make a refund (see, however, paragraph 26.2 109 of the Commentary on 
Article 1). Potential abuses arising from situations where dividends paid by a company resident 
of a Contracting State are attributable to a permanent establishment which an enterprise of the 
other State has in a third State are dealt with in paragraph 8 of Article 29. OtherSpecific 
questions arise with triangular cases (see paragraph 71 of the Commentary on Article 24). 


20. Also, the paragraph It does not specify whether or not the relief in the State of source 
should be conditional upon the dividends being subject to tax in the State of residence. This 
question can be settled by bilateral negotiations. 


22. The OECD/G20 Base Erosion and Profit Shifting (BEPS) Project and, in particular, the 
final report on Action 62 produced as part of that project, have addressed a number of abuses 
related to cases such as the following one: Attention is drawn generally to the following case: the 
beneficial owner of the dividends arising in a Contracting State is a company resident of the other 
Contracting State; all or part of its capital is held by shareholders resident outside that other State; 
its practice is not to distribute its profits in the form of dividends; and it enjoys preferential taxation 
treatment (private investment company, base company). Apart from the fact that Article 29, which 
was included in the Convention as a result of the final report on Action 6, addresses the treaty 
shopping aspects of that case, States wishing to deny the benefits of Article 10 to dividends that 
enjoy a preferential tax treatment in the State of residence may consider including in their 
conventions provisions such as those described in paragraphs 82 to 100 of the Commentary on 
Article 1. The question may arise whether in the case of such a company it is justifiable to allow in 
the State of source of the dividends the limitation of tax which is provided in paragraph 2. It may 
be appropriate, when bilateral negotiations are being conducted, to agree upon special exceptions 
to the taxing rule laid down in this Article, in order to define the treatment applicable to such 
companies. 


32. It has been suggested that the paragraph could give rise to abuses through the transfer of 
shares to permanent establishments set up solely for that purpose in countries that offer preferential 
treatment to dividend income. Apart from the fact that the provisions of Article 29 (and, in 
particular, paragraph 8 of that Article) and the principles put forward in the section on 


                                                      
1  OECD (2015), Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, Action 6 - 


2015 Final Report, OECD Publishing, Paris, DOI: http://dx.doi.org/10.1787/9789264241695-en. 


2  OECD (2015), Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, Action 6 - 
2015 Final Report, OECD Publishing, Paris, DOI: http://dx.doi.org/10.1787/9789264241695-en. 



http://dx.doi.org/10.1787/9789264241695-en

http://dx.doi.org/10.1787/9789264241695-en
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“Improper use of the Convention” in the Commentary on Article 1 will typically prevent such 
abusive transactions might trigger the application of domestic anti-abuse rules, it must be 
recognised that a particular location can only constitute a permanent establishment if a business is 
carried on therein and, as explained below, that the requirement that a shareholding be “effectively 
connected” to such a location requires more than merely recording the shareholding in the books of 
the permanent establishment for accounting purposes. 


37. As confirmed by paragraph 3 of Article 1, It might be argued that paragraph 5 cannot be 
interpreted as preventing the State of residence of where the a taxpayer’s country of residence 
from taxing that taxpayer, pursuant to its controlled foreign companies legislation or other rules 
with similar effect, seeks to tax on profits which have not been distributed by a foreign company, 
it is acting contrary to the provisions of paragraph 5. HoweverMoreover, it should be noted that the 
paragraph is confined to taxation at source and, thus, has no bearing on the taxation at residence 
under such legislation or rules. In addition, the paragraph concerns only the taxation of the 
company and not that of the shareholder. 


59. Comments above relating to dividends paid to individuals are generally applicable to 
dividends paid to companies which hold less than 25 per cent of the capital of the company paying 
the dividends. The treatment of dividends paid to collective investment vehicles raises particular 
issues which are addressed in paragraphs 6.8 to 6.3422 to 48 of the Commentary on Article 1. 


67.4 States that wish to achieve that result may agree bilaterally to replace paragraph 2 of the 
Article by the following:  


2. However, such dividends paid by a company which is a resident of a Contracting State 
may also be taxed in the Contracting that State of which the company paying the dividends is 
a resident and according to the laws of that State, but if the beneficial owner of the dividends 
is a resident of the other Contracting State (other than a beneficial owner of dividends paid by 
a company which is a REIT in which such person holds, directly or indirectly, capital that 
represents at least 10 per cent of the value of all the capital in that company), the tax so 
charged shall not exceed: 


a) 5 per cent of the gross amount of the dividends if the beneficial owner is a company 
(other than a partnership) which holds directly at least 25 per cent of the capital of 
the company paying the dividends (other than a paying company that is a REIT) 
throughout a 365 day period that includes the day of the payment of the dividend 
(for the purpose of computing that period, no account shall be taken of changes of 
ownership that would directly result from a corporate reorganisation, such as a 
merger or divisive reorganisation, of the company that holds the shares or that pays 
the dividend);  


b) 15 per cent of the gross amount of the dividends in all other cases. 


According to this provision, a large investor in a REIT is an investor holding, directly or indirectly, 
capital that represents at least 10 per cent of the value of all the REIT’s capital. States may, 
however, agree bilaterally to use a different threshold. Also, the provision applies to all 
distributions by a REIT; in the case of distributions of capital gains, however, the domestic law of 
some countries provides for a different threshold to differentiate between a large investor and a 
small investor entitled to taxation at the rate applicable to portfolio dividends and these countries 
may wish to amend the provision to preserve that distinction in their treaties. Finally, because it 
would be inappropriate to restrict the source taxation of a REIT distribution to a large investor, the 
drafting of subparagraph a) excludes dividends paid by a REIT from its application; thus, the 
subparagraph can never apply to such dividends, even if a company that did not hold capital 
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representing 10 per cent or more of the value of the capital of a REIT held at least 25 per cent of its 
capital as computed in accordance with paragraph 15 above. The State of source will therefore be 
able to tax such distributions to large investors regardless of the restrictions in subparagraphs a) 
and b). 


67.6 For example, if the REIT is a company that does not qualify as a resident of the State, 
paragraphs 1 and 2 of the Article will need to be amended as follows to achieve that result: 


1. Dividends paid by a company which is a resident, or a REIT organised under the laws, of 
a Contracting State to a resident of the other Contracting State may be taxed in that other 
State. 


2. However, such dividends may also be taxed in, and according to the laws of, the 
Contracting State of which the company paying the dividends is a resident or, in the case of a 
REIT, under the laws of which it has been organised, but if the beneficial owner of the 
dividends is a resident of the other Contracting State (other than a beneficial owner of 
dividends paid by a company which is a REIT in which such person holds, directly or 
indirectly, capital that represents at least 10 per cent of the value of all the capital in that 
company), the tax so charged shall not exceed: 


a) 5 per cent of the gross amount of the dividends if the beneficial owner is a company 
(other than a partnership) which holds directly at least 25 per cent of the capital of 
the company paying the dividends (other than a paying company that is a REIT) 
throughout a 365 day period that includes the day of the payment of the dividend 
(for the purpose of computing that period, no account shall be taken of changes of 
ownership that would directly result from a corporate reorganisation, such as a 
merger or divisive reorganisation, of the company that holds the shares or that pays 
the dividend);  


b) 15 per cent of the gross amount of the dividends in all other cases. 


Article 11 


12. Replace paragraphs 7.4, 7.11, 8, 10.2, 10.3, 11, 12, 25 and 29 of the Commentary on Article 11 
by the following: 


7.4 Some States refrain from levying tax on income derived by other States and some of their 
wholly-owned entities (e.g. a central bank established as a separate entity), at least to the extent 
that such income is derived from activities of a governmental nature. Some States are able to grant 
such an exemption under their interpretation of the sovereign immunity principle (see paragraphs 
6.38 and 6.39 52 and 53 of the Commentary on Article 1); others may do it pursuant to provisions 
of their domestic law. In their bilateral conventions, many States wish to confirm or clarify the 
scope of these exemptions with respect to interest or to grant such an exemption in cases where it 
would not otherwise be available. States wishing to do so may therefore agree to include the 
following category of interest in a paragraph providing for exemption of certain interest from 
taxation in the State of source:  


a) is that State or the central bank, a political subdivision or local authority thereof; 


7.11 If the Contracting States do not wish to exempt completely any or all of the above categories 
of interest from taxation in the State of source, they may wish to apply to them a lower rate of tax 
than that provided for in paragraph 2 (that solution would not, however, seem very practical in the 
case of interest paid by a State or its political subdivision or statutory body). In that case, 
paragraph 2 might be drafted along the following lines:  
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2. However, such interest arising in a Contracting State may also be taxed in the 
Contracting that State in which it arises and according to the laws of that State, but if the 
beneficial owner of the interest is a resident of the other Contracting State, the tax so charged 
shall not exceed: 


a) [lower rate of tax] per cent of the gross amount of the interest in the case of interest 
paid [description of the relevant category of interest] ... 


b) 10 per cent of the gross amount of the interest in all other cases. 


The competent authorities of the Contracting States shall by mutual agreement settle the mode 
of application of this limitation. 


If the Contracting States agree to exempt some of the above categories of interest, this alternative 
provision would be followed by a paragraph 3 as suggested in paragraph 7.2 above. 


8. The OECD/G20 Base Erosion and Profit Shifting (BEPS) Project and, in particular, the 
final report on Action 61 produced as part of that project, have addressed a number of abuses 
related to cases such as the following one: Attention is drawn generally to the following case: the 
beneficial owner of interest arising in a Contracting State is a company resident in the other 
Contracting State; all or part of its capital is held by shareholders resident outside that other State; 
its practice is not to distribute its profits in the form of dividends; and it enjoys preferential taxation 
treatment (private investment company, base company). Whilst Article 29, which was included in 
the Convention as a result of the final report on Action 6, addresses the treaty shopping aspects 
of that case, States wishing to deny the benefits of Article 11 to interest that enjoy a preferential 
tax treatment in the State of residence may consider including in their conventions provisions 
such as those described in paragraphs 82 to 100 of the Commentary on Article 1.The question 
may arise whether, in the case of such a company, it is justifiable to allow in the State of source of 
the interest the limitation of tax which is provided in paragraph 2. It may be appropriate, when 
bilateral negotiations are being conducted, to agree upon special exceptions to the taxing rule laid 
down in this Article, in order to define the treatment applicable to such companies. 


10.2 In these various examples (agent, nominee, conduit company acting as a fiduciary or 
administrator), the direct recipient of the interest is not the “beneficial owner” because that 
recipient’s right to use and enjoy the interest is constrained by a contractual or legal obligation to 
pass on the payment received to another person. Such an obligation will normally derive from 
relevant legal documents but may also be found to exist on the basis of facts and circumstances 
showing that, in substance, the recipient clearly does not have the right to use and enjoy the interest 
unconstrained by a contractual or legal obligation to pass on the payment received to another 
person. This type of obligation would not include contractual or legal obligations that are not 
dependent on the receipt of the payment by the direct recipient such as an obligation that is not 
dependent on the receipt of the payment and which the direct recipient has as a debtor or as a party 
to financial transactions, or typical distribution obligations of pension schemes and of collective 
investment vehicles entitled to treaty benefits under the principles of paragraphs 6.8 to 6.34 22 to 
48 of the Commentary on Article 1. Where the recipient of interest does have the right to use and 
enjoy the interest unconstrained by a contractual or legal obligation to pass on the payment 
received to another person, the recipient is the “beneficial owner” of that interest. It should also be 
noted that Article 11 refers to the beneficial owner of interest as opposed to the owner of the debt-
claim with respect to which the interest is paid, which may be different in some cases. 


                                                      
1  OECD (2015), Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, Action 6 - 


2015 Final Report, OECD Publishing, Paris, DOI: http://dx.doi.org/10.1787/9789264241695-en. 
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10.3 The fact that the recipient of an interest payment is considered to be the beneficial owner of 
that interest does not mean, however, that the limitation of tax provided for by paragraph 2 must 
automatically be granted. This limitation of tax should not be granted in cases of abuse (see also 
paragraph 8 above). The provisions of Article 29 and the principles put forward . As explained in 
the section on “Improper use of the Convention” in the Commentary on Article 1, there are many 
ways of addressing conduit company and, more generally, will apply to prevent abuses, including 
treaty shopping situations where the recipient is the beneficial owner of interest These include 
specific anti-abuse provisions in treaties, general anti-abuse rules and substance-over-form or 
economic substance approaches. Whilst the concept of “beneficial owner” deals with some forms 
of tax avoidance (i.e. those involving the interposition of a recipient who is obliged to pass on the 
interest to someone else), it does not deal with other cases of abuses, such as certain forms of 
treaty shopping, that are addressed by these provisions and principles and must not, therefore, be 
considered as restricting in any way the application of other approaches to addressing such cases. 


11. Subject to other conditions imposed by the Article and the other provisions of the 
Convention, the limitation of tax in the State of source remains available when an intermediary, 
such as an agent or nominee located in a Contracting State or in a third State, is interposed between 
the beneficiary and the payer but the beneficial owner is a resident of the other Contracting State 
(the text of the Model was amended in 1995 and in 2014 to clarify this point, which has been the 
consistent position of all member countries).  


12. The paragraph lays down nothing about the mode of taxation in the State of source. It 
therefore leaves that State free to apply its own laws and, in particular, to levy the tax either by 
deduction at source or by individual assessment. Procedural questions are not dealt with in this 
Article. Each State should be able to apply the procedure provided in its own law (see, however, 
paragraph 26.2109 of the Commentary on Article 1). Potential abuses arising from situations 
where interest arising in a Contracting State is attributable to a permanent establishment which 
an enterprise of the other State has in a third State are dealt with in paragraph 8 of Article 29. 
Other Specific questions arise with triangular cases (see paragraph 71 of the Commentary on 
Article 24). 


25. It has been suggested that the paragraph could give rise to abuses through the transfer of 
loans to permanent establishments set up solely for that purpose in countries that offer preferential 
treatment to interest income. Apart from the fact that the provisions of Article 29 (and, in 
particular, paragraph 8 of that Article) and the principles put forward in the section on 
“Improper use of the Convention” in the Commentary on Article 1 will typically prevent such 
abusive transactions might trigger the application of domestic anti-abuse rules, it must be 
recognised that a particular location can only constitute a permanent establishment if a business is 
carried on therein and, as explained below, that the requirement that a debt-claim be “effectively 
connected” to such a location requires more than merely recording the debt-claim in the books of 
the permanent establishment for accounting purposes. 


29. It has been decided not to deal with that case in the Convention. The Contracting State of the 
payer’s residence does not, therefore, have to relinquish its tax at the source in favour of the third 
State in which is situated the permanent establishment for the account of which the loan was 
effected and by which the interest is borne. If this were not the case and the third State did not 
subject the interest borne by the permanent establishment to source taxation, there could be 
attempts to avoid source taxation in the Contracting State through the use of a permanent 
establishment situated in such a third State. States for which this is not a concern and that wish to 
address the issue described in the paragraph above may do so by agreeing to use, in their bilateral 
convention, the alternative formulation of paragraph 5 suggested in paragraph 30 below. The risk 
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of double taxation just referred to could also be avoided through a multilateral convention. Also, if 
in the case described in paragraph 28, the State of the payer’s residence and the third State in 
which is situated the permanent establishment for the account of which the loan is effected and by 
which the interest is borne, together claim the right to tax the interest at the source, there would be 
nothing to prevent those two States together with, where appropriate, the State of the beneficiary’s 
residence, from concerting measures to avoid the double taxation that would result from such 
claims using, where necessary, the mutual agreement procedure (as envisaged in paragraph 3 of 
Article 25; see paragraphs 38.1 and 55 to 55.2 of the Commentary on Article 25).  


Article 12 


13. Replace paragraphs 4.3, 4.4, 4.6, 5, 7, 9.2 and 21 of the Commentary on Article 12 by the 
following: 


4.3 In these various examples (agent, nominee, conduit company acting as a fiduciary or 
administrator), the direct recipient of the royalties is not the “beneficial owner” because that 
recipient’s right to use and enjoy the royalties is constrained by a contractual or legal obligation to 
pass on the payment received to another person. Such an obligation will normally derive from 
relevant legal documents but may also be found to exist on the basis of facts and circumstances 
showing that, in substance, the recipient clearly does not have the right to use and enjoy the 
royalties unconstrained by a contractual or legal obligation to pass on the payment received to 
another person. This type of obligation would not include contractual or legal obligations that are 
not dependent on the receipt of the payment by the direct recipient such as an obligation that is not 
dependent on the receipt of the payment and which the direct recipient has as a debtor or as a party 
to financial transactions, or typical distribution obligations of pension schemes and of collective 
investment vehicles entitled to treaty benefits under the principles of paragraphs 6.8 to 6.3422 to 
48 of the Commentary on Article 1. Where the recipient of royalties does have the right to use and 
enjoy the royalties unconstrained by a contractual or legal obligation to pass on the payment 
received to another person, the recipient is the “beneficial owner” of these royalties. It should also 
be noted that Article 12 refers to the beneficial owner of royalties as opposed to the owner of the 
right or property in respect of which the royalties are paid, which may be different in some cases. 


4.4 The fact that the recipient of royalties is considered to be the beneficial owner of these 
royalties does not mean, however, that the provisions of paragraph 1 must automatically be 
applied. The benefit of these provisions should not be granted in cases of abuse (see also 
paragraph 7 below). The provisions of Article 29 and the principles put forward . As explained in 
the section on “Improper use of the Convention” in the Commentary on Article 1, there are many 
ways of addressing conduit company and, more generally, will apply to prevent abuses, including 
treaty shopping situations where the recipient is the beneficial owner of royalties situations. 
These include specific anti-abuse provisions in treaties, general anti-abuse rules and substance-
over-form or economic substance approaches. Whilst the concept of “beneficial owner” deals with 
some forms of tax avoidance (i.e. those involving the interposition of a recipient who is obliged to 
pass on the royalties to someone else), it does not deal with other cases of abuses, such as certain 
forms of treaty shopping, that are addressed by these provisions and principles and must not, 
therefore, be considered as restricting in any way the application of other approaches to addressing 
such cases. 


4.6 Subject to other conditions imposed by the Article and the other provisions of the 
Convention, the exemption from taxation in the State of source remains available when an 
intermediary, such as an agent or nominee located in a Contracting State or in a third State, is 
interposed between the beneficiary and the payer, in those cases where the beneficial owner is a 
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resident of the other Contracting State (the text of the Model was amended in 1997 to clarify this 
point, which has been the consistent position of all member countries). 


5. The Article deals only with royalties arising in a Contracting State and beneficially owned 
by a resident of the other Contracting State. It does not, therefore, apply to royalties arising in a 
third State as well as to royalties arising in a Contracting State which are attributable to a 
permanent establishment which an enterprise of that State has in the other Contracting State (for 
these cases see paragraphs 4 to 6 of the Commentary on Article 21). Potential abuses arising from 
situations where royalties arising in a Contracting State are attributable to a permanent 
establishment which an enterprise of the other State has in a third State are dealt with in 
paragraph 8 of Article 29. Procedural questions are not dealt with in this Article. Each State 
should be able to apply the procedure provided in its own law. Specific Other questions arise with 
triangular cases (see paragraph 71 of the Commentary on Article 24). 


7. The OECD/G20 Base Erosion and Profit Shifting (BEPS) Project and, in particular, the 
final reports on Actions 5, 6 and 8-101 produced as part of that project, have addressed a 
number of abuses related to Attention is drawn generally to the following cases such as the 
following one: the beneficial owner of royalties arising in a Contracting State is a company 
resident in the other Contracting State; all or part of its capital is held by shareholders resident 
outside that other State; its practice is not to distribute its profits in the form of dividends; and it 
enjoys preferential taxation treatment (private investment company, base company). Whilst 
Article 29, which was included in the Convention as a result of the final report on Action 6, 
addresses the treaty shopping aspects of that case, States wishing to deny the benefits of Article 
12 to royalties that enjoy a preferential tax treatment in the State of residence may consider 
including in their conventions provisions such as those described in paragraphs 82 to 100 of the 
Commentary on Article 1. (private investment company, base company). The question may arise 
whether in the case of such a company it is justifiable to allow in the State of source of the 
royalties the tax exemption which is provided in paragraph 1. It may be appropriate, when bilateral 
negotiations are being conducted, to agree upon special exceptions to the taxing rule laid down in 
this Article, in order to define the treatment applicable to such companies. 


9.2 Also, payments made by a telecommunications network operator to another network 
operator under a typical “roaming” agreement (see paragraph 9.1 38 of the Commentary on 
Article 5) will not constitute royalties under the definition of paragraph 2 since these payments are 
not made in consideration for the use of, or right to use, property, or for information, referred to in 
the definition (they cannot be viewed, for instance, as payments for the use of, or right to use, a 
secret process since no secret technology is used or transferred to the operator). This conclusion 
holds true even in the case of treaties that include the leasing of industrial, commercial or scientific 
(ICS) equipment in the definition of royalties since the operator that pays a charge under a roaming 
agreement is not paying for the use, or the right to use, the visited network, to which it does not 
have physical access, but rather for the telecommunications services provided by the foreign 
network operator. 


                                                      
1  OECD (2015), Countering Harmful Tax Practices More Effectively, Taking into Account Transparency 


and Substance, Action 5 - 2015 Final Report, OECD Publishing, Paris. DOI: 
http://dx.doi.org/10.1787/9789264241190-en; OECD (2015), Preventing the Granting of Treaty Benefits 
in Inappropriate Circumstances, Action 6 - 2015 Final Report, OECD Publishing, Paris, DOI: 
http://dx.doi.org/10.1787/9789264241695-en and OECD (2015), Aligning Transfer Pricing Outcomes 
with Value Creation, Actions 8-10 - 2015 Final Reports, OECD Publishing, Paris. DOI: 
http://dx.doi.org/10.1787/9789264241244-en. 
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21. It has been suggested that the paragraph could give rise to abuses through the transfer of 
rights or property to permanent establishments set up solely for that purpose in countries that offer 
preferential treatment to royalty income.  Apart from the fact that the provisions of Article 29 
(and, in particular, paragraph 8 of that Article) and the principles put forward in the section on 
“Improper use of the Convention” in the Commentary on Article 1 will typically prevent such 
abusive transactions might trigger the application of domestic anti-abuse rules, it must be 
recognised that a particular location can only constitute a permanent establishment if a business is 
carried on therein and, as explained below, that the requirement that a right or property be 
“effectively connected” to such a location requires more than merely recording the right or 
property in the books of the permanent establishment for accounting purposes. 


Article 13 


14. Replace paragraphs 20, 23, 26, 28, 28.1, 28.2  of the Commentary on Article 13 by the following: 


20. Paragraphs 1 to 4 of tThe Article deals first with the gains from the alienation of specific 
categories of propertywhich may be taxed in the State where the alienated property is situated. For 
all other capital gains, paragraph 5 gives the right to tax to the State of which the alienator is a 
resident. 


23. The rules of paragraph 1 are supplemented by those of paragraph 4, which applies to gains 
from the alienation of all or part of the shares or comparable interests that derive more than 
50 per cent of their value from in a company holding immovable property (see paragraphs 28.3 to 
28.812 below). 


26. On the other hand, paragraph 2 may not always be applicable to capital gains from the 
alienation of a participation in an enterprise. Where the enterprise performs its activities in the 
form of an entity or arrangement that is treated as fiscally transparent under the tax law of a 
Contracting State, that State will, under paragraph 2 of Article 13, be allowed to tax in the 
hands of the non-resident partners or members of the entity or arrangement the gains derived 
from the alienation of the movable property forming part of the business property of a 
permanent establishment of the enterprise that is situated in that State even where the gains 
arise from the alienation of the enterprise as a whole (see also paragraph 2 of Article 1 and 
paragraphs 2 to 16 of  the Commentary on Article 1). Where, however, an enterprise performs 
its activities in the form of an entity or arrangement that a State treats as a separate taxpayer 
resident of one of the Contracting States, that State should treat the alienation of a participation 
in such an entity or arrangement  The provision applies only to property which was owned by the 
alienator, either wholly or jointly with another person. Under the laws of some countries, capital 
assets of a partnership are considered to be owned by the partners. Under some other laws, 
however, partnerships and other associations are treated as body corporate for tax purposes, 
distinct from their partners (members), which means that participations in such entities are dealt 
with in the same way as shares in a company to which paragraphs 4 or 5 of the Article apply. 
Paragraphs 32.4 to 32.7 of the Commentary on Articles 23 A and 23 B address situations where 
the domestic laws of the two Contracting States differ in this regard. Capital gains from the 
alienation of such participations, like capital gains from the alienation of shares, are therefore 
taxable only in the State of residence of the alienator. Contracting States may agree bilaterally on 
special rules governing the taxation of capital gains from the alienation of a participation in a 
partnership. 


28. An exception from the rule of paragraph 2 is provided for ships and aircraft operated in 
international traffic and for boats engaged in inland waterways transport and movable property 
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pertaining to the operation of such ships and, aircraft and boats. Normally, gains from the 
alienation of such assets are taxable only in the State in which the place of effective management 
of the enterprise operating such ships and, aircraft and boats is situated. This rule corresponds to 
the provisions of Article 8 and of paragraph 3 of Article 22. It is understood that paragraph 3 of 
Article 8 is applicable if the place of effective management of such enterprise is aboard a ship or a 
boat. Contracting States which would prefer to confer the exclusive taxing right on the State of 
residence in which the place of effective management of the enterprise is situated or to use a 
combination of the residence criterion and the place of effective management criterion are free, in 
bilateral conventions, to substitute for paragraph 3 a provision corresponding to thatose proposed 
in paragraphs 2 and 3 of the Commentary on Article 8. 


28.1 Paragraph 3 applies where the enterprise that alienates the property operates itself the boats, 
ships or aircraft referred to in the paragraph, whether for its own transportation activities or when 
leasing the boats, ships or aircraft on charter fully equipped, manned and supplied. It does not 
apply, however, where the enterprise owning the boats, ships or aircraft does not operate them (for 
example, where the enterprise leases the property to another person, other than in the case of an 
occasional bare boat lease as referred to in paragraph 5 of the Commentary on Article 8). In such a 
case, the gains accruing to the true owner of the property, or connected moveable property, will be 
covered by paragraph 2 or 5. 


28.2 In their bilateral conventions, member countries are free to clarify further the application of 
Article 13 in this situation. They might adopt the following alternative version of paragraph 3 of 
the Article (see also paragraphs 4.1 and 4.2 of the Commentary on Article 22): 


3. Gains from the alienation of property forming part of the business property of an 
enterprise and consisting of ships or aircraft operated by that enterprise in international traffic 
or movable property pertaining to the operation of such ships or aircraft, shall be taxable only 
in the Contracting State in which the place of effective management of the enterprise is 
situated. 


28.3 By providing that gains from the alienation of shares or comparable interests which, at any 
time during the 365 days preceding the alienation, deriveding more than 50 per cent of their value 
directly or indirectly from immovable property situated in a Contracting State may be taxed in that 
State, paragraph 4 provides that gains from the alienation of such shares or comparable interests  
and gains from the alienation of the underlying immovable property, which are covered by 
paragraph 1, are equally taxable in that State. 


28.4 Paragraph 4 allows the taxation of the entire gain attributable to the shares or comparable 
interests to which it applies even where part of the value of these shares or comparable interests is 
derived from property other than immovable property located in the source State. The 
determination of whether shares of a company or comparable interests derive, at any time during 
the 365 days preceding the alienation, more than 50 per cent of their value directly or indirectly 
from immovable property situated in a Contracting State will normally be done by comparing the 
value of such immovable property to the value of all the property owned by the company, entity or 
arrangement without taking into account debts or other liabilities of the company (whether or not 
secured by mortgages on the relevant immovable property). 


28.5 Before 2017, paragraph 4 applied only in the case of the alienation of shares but the 
Commentary provided that States could extend its scope to cover In their bilateral conventions, 
many States either broaden or narrow the scope of the paragraph. For instance, some States 
consider that the provision should not only cover gains from shares but also gains from the 
alienation of interests in other entities, such as partnerships or trusts, that do did not issue shares, as 
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long as the value of these interests iswas similarly derived principally from immovable property. 
In 2017, the reference to “comparable interests” was added for that purpose. At the same time, 
the paragraph was amended in order to cover situations where the shares or comparable 
interests derive their value primarily from immovable property at any time during the 365 days 
preceding the alienation as opposed to at the time of the alienation only. This change was made 
in order to address situations where assets are contributed to an entity shortly before the sale of 
the shares or other comparable interests in that entity in order to dilute the proportion of the 
value of these shares or interests that is derived from immovable property situated in a 
Contracting State. States wishing to extend the scope of the paragraph to cover such interests are 
free to amend the paragraph as follows: 


4. Gains derived by a resident of a Contracting State from the alienation of shares or 
comparable interests deriving more than 50 per cent of their value directly or indirectly from 
immovable property situated in the other Contracting State may be taxed in that other State. 


28.6 In their bilateral conventions, many States either broaden or narrow the scope of the 
paragraph. For instance, iIt is also possible for States to increase or reduce the percentage of the 
value of the shares or comparable interests that must be derived directly or indirectly from 
immovable property for the provision to apply. This would simply be done by replacing “50 per 
cent” by the percentage that these States would agree to. Another change that some States may 
agree to make is to restrict the application of the provision to cases where the alienator holds a 
certain level of participation in the entity. 


28.7 Also, some States consider that the paragraph should not apply to gains derived from the 
alienation of shares of companies, or interests in entities or arrangements, that are listed on an 
approved stock exchange of one of the States, to gains derived from the alienation of shares or 
comparable interests in the course of a corporate reorganisation or where the immovable property 
from which the shares or comparable interests derive their value is immovable property (such as a 
mine or a hotel) in which a business is carried on. States wishing to provide for one or more of 
these exceptions are free to do so. 


28.8 Another possible exception relates to shares or comparable interests held by pension funds 
and similar entities. Under the domestic laws of many States, pension funds and similar entities are 
generally exempt from tax on their investment income. In order to achieve neutrality of treatment 
as regards domestic and foreign investments by these entities, some States provide bilaterally that 
income derived by such an entity resident of the other State, which would include capital gains on 
shares or comparable interests referred to in paragraph 4, shall be exempt from source taxation. 
States wishing to do so may agree bilaterally on a provision drafted along the lines of the provision 
found in paragraph 69 of the Commentary on Article 18. 


28.9 [this new paragraph is part of the 2017 Update]Since the paragraph applies in any case 
where, at any time during the 365 days preceding the alienation of shares or comparable 
interests, these shares or comparable interests derive more than 50 per cent of their value 
directly or indirectly from immovable property, the paragraph would apply when shares are 
alienated within a period of 365 days after the day when immovable property, the value of which 
is taken into account for the purposes of that paragraph, has itself been alienated by the 
company or other entity.  Some States consider that in such a case, since the alienation of the 
immovable property is taxable under paragraph 1 in the State where it is situated, it would be 
inappropriate to take account of the value of that property when determining whether 
paragraph 4 should apply to the gain on the subsequent alienation of the shares or comparable 
interests. Assume, for example, that individual X, a resident of State R, owns all the shares of 
XCO, a company resident of State R.  The main asset of XCO is an immovable property situated 
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in State S. In January 00, the property is sold by XCO and State S taxes the gain in accordance 
with paragraph 1. At the end of 00, X dies, which, under the domestic law of State S, triggers an 
alienation of the shares of XCO for tax purposes. In that case, some States consider that the 
value of the immovable property that has been alienated should not be taken into account when 
applying paragraph 4 to the shares that are alienated as a result of the death of X. These States 
may agree bilaterally to replace paragraph 4 by a provision drafted along the following lines: 


4.  Gains derived by a resident of a Contracting State from the alienation of shares or 
comparable interests, such as interests in a partnership or trust, may be taxed in the other 
Contracting State if, at any time during the 365 days preceding the alienation, these 
shares or comparable interests derived more than 50 per cent of their value directly or 
indirectly from immovable property, as defined in Article 6, situated in that other State 
(except immovable property, or part thereof, that was alienated between that time and the 
time of the alienation of the shares or comparable interests, as long as no part of the value 
of these shares or comparable interests is derived directly or indirectly from that 
immovable property, or the part thereof that was alienated, at the time of that subsequent 
alienation).   


States that are concerned that the exception provided in that suggested provision could be 
abused by arranging sales between related parties may consider restricting its scope to 
alienations taking place between unrelated parties. Also, States whose domestic tax law does not 
recognise capital gains upon certain types of alienations are free to exclude such alienations 
from the scope of the exception included in the suggested provision. 


28.910 Finally, a further possible exception relates to shares and similar comparable interests in 
a Real Estate Investment Trust (see paragraphs 67.1 to 67.7 of the Commentary on Article 10 for 
background information on REITs). Whilst it would not seem appropriate to make an exception to 
paragraph 4 in the case of the alienation of a large investor’s interests in a REIT, which could be 
considered to be the alienation of a substitute for a direct investment in immovable property, an 
exception to paragraph 4 for the alienation of a small investor’s interest in a REIT may be 
considered to be appropriate. 


28.110 As discussed in paragraph 67.3 of the Commentary on Article 10, it may be appropriate to 
consider a small investor’s interest in a REIT as a security rather than as an indirect holding in 
immovable property. In this regard, in practice it would be very difficult to administer the 
application of source taxation of gains on small interests in a widely held REIT. Moreover, since 
REITs, unlike other entities deriving their value primarily from immovable property, are required 
to distribute most of their profits, it is unlikely that there would be significant residual profits to 
which the capital gain tax would apply (as compared to other companiesentities). States that share 
this view may agree bilaterally to add, before the phrase “may be taxed in that other State”, words 
such as “except shares or comparable interests held by a person who holds, directly or indirectly, 
shares or interests representing less than 10 per cent of all the shares or interests in an entity  
company if that company entity is a REIT”. (If paragraph 4 is amended along the lines of 
paragraph 28.5 above to cover interests similar to shares, these words should be amended 
accordingly.) 


28.121 Some States, however, consider that paragraph 4 was intended to apply to any gain on the 
alienation of shares or similar interests in a company an entity that derives its value primarily 
from immovable property and that there would be no reason to distinguish between a REIT and a 
publicly held company entity with respect to the application of that paragraph, especially since a 
REIT is not taxed on its income. These States consider that as long as there is no exception for the 
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alienation of shares or similar interests in companies quotedentities listed on a stock exchange 
(see paragraph 28.7 above), there should not be a special exception for interests in a REIT.  


28.132 Since the domestic laws of some States do not allow them to tax the gains covered by 
paragraph 4, States that adopt the exemption method should be careful to ensure that the inclusion 
of the paragraph does not result in a double exemption of these gains. These States may wish to 
exclude these gains from exemption and apply the credit method, as suggested by paragraph 35 of 
the Commentary on Articles 23 A and 23 B. 


Article 15 


15. Replace paragraphs 2, 6.1, 6.2, 8.8 and 8.9 of the Commentary on Article 15 by the following: 


2. The general rule is subject to exception only in the case of the remuneration of crews of 
ships or aircraft operated in international traffic (paragraph 3 of Article 15), pensions 
(Article 18) and of remuneration and pensions in respect of government service (Article 19). Non-
employment remuneration of members of boards of directors of companies is the subject of 
Article 16. 


6.1 The application of the second condition in the case of fiscally transparent partnerships 
presents difficulties since such partnerships cannot qualify as a resident of a Contracting State 
under Article 4 (see paragraph 8.28 of the Commentary on Article 4). While it is clear that such a 
partnership could qualify as an “employer” (especially under the domestic law definitions of the 
term in some countries, e.g. where an employer is defined as a person liable for a wage tax), the 
application of the condition at the level of the partnership regardless of the situation of the partners 
would therefore render the condition totally meaningless. 


6.2 The object and purpose of subparagraphs b) and c) of paragraph 2 are to avoid the source 
taxation of short-term employments to the extent that the employment income is not allowed as a 
deductible expense in the State of source because the employer is not taxable in that State as he it 
neither is a resident nor has a permanent establishment therein. These subparagraphs can also be 
justified by the fact that imposing source deduction requirements with respect to short-term 
employments in a given State may be considered to constitute an excessive administrative burden 
where the employer neither resides nor has a permanent establishment in that State. In order to 
achieve a meaningful interpretation of subparagraph b) that would accord with its context and its 
object, it should therefore be considered that, in the case of fiscally transparent entities or 
arrangements such as partnerships, that subparagraph applies at the level of the partners or 
members. Thus, the concepts of “employer” and “resident”, as found in subparagraph b), are 
applied at the level of the partners or members rather than at the level of a fiscally transparent  
partnershipentity or arrangement. This approach is consistent with the approach under 
paragraph 2 of Article 1 that under which the benefit of other provisions of tax conventions must 
be applied at granted with respect to income that is taxed at the partners’ or members’ level rather 
than at the partnership’s level or an entity or arrangement that is treated as fiscally transparent. 
While this interpretation could create difficulties where the partners or members reside in different 
States, such difficulties could be addressed through the mutual agreement procedure by 
determining, for example, the State in which the partners or members who own the majority of the 
interests in the entity or arrangement partnership reside (i.e. the State in which the greatest part of 
the deduction will be claimed). 


8.8 As mentioned in paragraph 8.2, even where the domestic law of the State that applies the 
Convention does not offer the possibility of questioning a formal contractual relationship and 
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therefore does not allow the State to consider that services rendered to a local enterprise by an 
individual who is formally employed by a non-resident are rendered in an employment relationship 
(contract of service) with that local enterprise, it is possible for that State to may deny the 
application of the exception of paragraph 2 in abusive cases, as recognised by paragraph 9 of 
Article 29 (see also paragraphs 54 to 80 of the Commentary on Article 1). 


8.9 The various approaches that are available to States that want to deal with such abusive cases 
are discussed in the section “Improper use of the Convention” in the Commentary on Article 1. As 
explained in paragraph 9.1 of that Commentary, it is agreed that States do not have to grant the 
benefits of a tax convention where arrangements that constitute an abuse of the Convention have 
been entered into. As noted in paragraph 9.5 of that Commentary, however, it should not be lightly 
assumed that this is the case (see also paragraph 22.2 of that Commentary). 


Article 17 


16. Replace paragraph 11.3 of the Commentary on Article 17 by the following: 


11.3 As a general rule it should be noted, however, that, regardless of Article 7, the Convention 
would not prevent the application of general anti-avoidance rules of the domestic law of the State 
of source which would allow that State to tax either the entertainer/sportsperson or the star-
company in abusive cases, as is recognised in paragraphs 22 and 22.1 76 to 79 of the Commentary 
on Article 1. Also, paragraph 9 of Article 29 will prevent the benefits of provisions such as those 
of Articles 7 and 15 from being granted in these abusive cases. 


Article 18 


17. Replace paragraphs 3, 49, 64 and 69 of the Commentary on Article 18 by the following: 


3. The types of payment that are covered by the Article include not only pensions directly paid 
to former employees but also to other beneficiaries (e.g. surviving spouses, companions or children 
of the employees) and other similar payments, such as annuities, paid in respect of past 
employment. The Article also applies to pensions in respect of services rendered to a State or a 
political subdivision or local authority thereof which are not covered by the provisions of 
paragraph 2 of Article 19. The Article only applies, however, to payments that are in consideration 
of past employment; it would therefore not apply, for example, to an annuity acquired directly by 
the annuitant from capital that has not been funded from an employment pension scheme. The 
Article applies regardless of the tax treatment of the scheme under which the relevant payments are 
made; thus, a payment made under a pension plan that is not eligible for tax relief could 
nevertheless constitute a “pension or other similar remuneration” (the tax mismatch that could arise 
in such a situation is discussed below). Similarly, the Article applies regardless of whether or not 
the relevant payments are made from a “recognised pension fund” as defined in 
subparagraph i) of paragraph 1 of Article 3. 


49. In looking at the characteristics of the contributions, paragraph 1 provides a number of tests. 
It makes it clear that the provision applies only to contributions made by or on behalf of an 
individual to a pension scheme established in and recognised for tax purposes in the home State. 
The phrase “recognised for tax purposes” is further defined in subparagraph 2 b) of the suggested 
provision; that phrase is unrelated to the definition of the term “recognised pension fund” in 
subparagraph i) of paragraph 1 of Article 3 and therefore applies whether or not the pension 
scheme constitutes a “recognised pension fund”. The phrase “made by or on behalf of” is 
intended to apply to contributions that are made directly by the individual as well as to those that 
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are made for that individual’s benefit by an employer or another party (e.g. a spouse). Whilste 
paragraph 4 of Article 24 ensures that the employer’s contributions to a pension fund resident of 
the other Contracting State (whether or not because it constitutes a “recognised pension fund”) 
are deductible under the same conditions as contributions to a resident pension fund, that provision 
may not be sufficient to ensure the similar treatment of employer’s contributions to domestic and 
foreign pension funds. This will be the case, for example, where the employer’s contributions to 
the foreign fund are treated as a taxable benefit in the hands of the employee or where the 
deduction of the employer’s contributions is not dependent on the fund being a resident but, rather, 
on other conditions (e.g. registration with tax authorities or the presence of offices) which have the 
effect of generally excluding foreign pension funds. For these reasons, employer’s contributions 
are covered by the suggested provision even though paragraph 4 of Article 24 may already ensure 
a similar relief in some cases. 


64. Subparagraph 2 b) further defines the phrase “recognised for tax purposes”. As the aim of 
the provision is, so far as possible, to ensure that contributions are neither more nor less favourably 
treated for tax purposes than they would be if the individual were resident in his home State, it is 
right to limit the scope of the provision to contributions which would have qualified for relief if the 
individual had remained in the home State. The provision seeks to achieve this aim by limiting its 
scope to contributions made to a scheme only if contributions to this scheme would qualify for tax 
relief in that State. As already explained in paragraph 49 above, whether or not a pension 
scheme is recognised for tax purposes is unrelated to the question of whether the pension 
scheme constitutes a “recognised pension fund” under the definition of that term in 
subparagraph i) of paragraph 1 of Article 3. 


69. Where, under their domestic law, two States follow the same approach of generally 
exempting from tax the investment income of pension funds established in their territory, these 
States, in order to achieve greater neutrality with respect to the location of capital, may want to 
extend that exemption to the investment income that a pension fund established in one State 
derives from the other State. In order to do so, States sometimes include in their conventions a 
provision drafted along the following lines:  


Notwithstanding any provision of this Convention, income arising in a Contracting State that 
is derived by a resident of the other Contracting State that was constituted and is operated 
exclusively to administer or provide pension benefits and has been accepted by the competent 
authority of the first-mentioned State as generally corresponding to a pension scheme 
recognised as such for tax purposes by that State, shall be exempt from tax in that State. 


As explained in paragraphs 10.7 and 10.8 of the Commentary on Article 3, States may prefer to 
simply refer to the income of a “recognised pension fund” when drafting such a provision.  


Article 21 


18. Replace paragraph 6 of the Commentary on Article 21 by the following: 


6. Some States which apply the exemption method (Article 23 A) may have reason to suspect 
that the treatment accorded in paragraph 2 may provide an inducement to an enterprise of a 
Contracting State to attach assets such as shares, bonds or patents, to a permanent establishment 
situated in the other Contracting State in order to obtain more favourable tax treatment there. To 
counteract such arrangements which they consider would represent abuse, some States might take 
the view that the transaction is artificial and, for this reason, would regard the assets as not 
effectively connected with the permanent establishment. Some other States may strengthen their 
position by adding in paragraph 2 a condition providing that the paragraph shall not apply to cases 
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where the arrangements were primarily made for the purpose of taking advantage of this provision. 
Apart from the fact that paragraph 9 of Article 29 would deny the benefits of Article 23 A in the 
case of arrangements undertaken for that purpose, Also, it is important to note that the 
requirement that a right or property such assets be “effectively connected” with such a permanent 
establishment location requires more than merely recording these assets right or property in the 
books of the permanent establishment for accounting purposes (see paragraphs 5.1 and 5.2 
above). 


Article 22 


19. Replace paragraphs 4 to 4.2 of the Commentary on Article 22 by the following: 


4. Normally, ships and aircraft operated in international traffic and boats engaged in inland 
waterways transport and movable property pertaining to the operation of such ships, boats or 
aircraft shall be taxable only in the State in which the place of effective management of the 
enterprise is situated of residence (paragraph 3). This rule corresponds to the provisions of 
Article 8 and of paragraph 3 of Article 13. It is understood that paragraph 3 of Article 8 is 
applicable if the place of effective management of a shipping enterprise or of an inland waterways 
transport enterprise is aboard a ship or boat. Contracting States which would prefer to confer the 
exclusive taxing right on the State of residence in which the place of effective management of the 
enterprise is situated or to use a combination of the residence criterion and the place of effective 
management criterion are free in bilateral conventions to substitute for paragraph 3 a provision 
corresponding to thatose proposed in paragraphs 2 and 3 of the Commentary on Article 8. 
Immovable property pertaining to the operation of ships, boats or aircraft may be taxed in the State 
in which they are situated in accordance with the rule laid down in paragraph 1. 


4.1 Paragraph 3 applies where the enterprise that owns the property operates itself the boats, 
ships or aircraft referred to in the paragraph, whether for its own transportation activities or when 
leasing the boats, ships or aircraft on charter fully equipped, manned and supplied. It does not 
apply, however, where the enterprise owning the boats, ships or aircraft does not operate them (for 
example, where the enterprise leases the property to another person, other than in the case of an 
occasional bare boat lease as referred to in paragraph 5 of the Commentary on Article 8). In such a 
case, the capital will be covered by paragraph 2 or 4. 


4.2 In their bilateral conventions, member countries are free to clarify further the application of 
Article 22 in this situation. They might adopt the following alternative version of paragraph 3 of 
the Article (see also paragraphs 28.1 and 28.2 of the Commentary on Article 13): 


3. Capital represented by property forming part of the business property of an enterprise the 
place of effective management of which is situated in a Contracting State, and consisting of 
ships and aircraft operated by such enterprise in international traffic and of movable property 
pertaining to the operation of such ships and aircraft shall be taxable only in that State. 


Articles 23 A and 23 B 


20. Replace paragraphs 4, 4.3, 6, 10, 31.1 and 32.2 of the Commentary on Articles 23 A and 23 B by 
the following: 


4. The conflict in case a) is reduced to that of case b) by virtue of Article 4. This is because 
that Article defines the term “resident of a Contracting State” by reference to the liability to tax of 
a person under domestic law by reason of his domicile, residence, place of management or any 
other criterion of a similar nature (paragraph 1 of Article 4) and by listing special criteria providing 
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special rules for the case of double residence to determine which of the two States is the State of 
residence (R) within the meaning of the Convention (paragraphs 2 and 3 of Article 4). 


4.3 Where, however, the relevant employment services have not been rendered in either State, 
the conflict will not be one of source-residence double taxation and, as confirmed by the phrase  
“except to the extent that these provisions allow taxation by that other State solely because the 
income is also income derived by a resident of that State” found in paragraph 1 of Articles 23 A 
and 23 B, any resulting double taxation will be outside the scope of these Articles. The mutual 
agreement procedure provided for in paragraph 3 of Article 25 could be used to deal with such a 
case. One possible basis to solve the case would be for the competent authorities of the two States 
to agree that each State should provide relief as regards the residence-based tax that was levied by 
the other State on the part of the benefit that relates to services rendered during the period while 
the employee was a resident of that other State. Thus, in the above example, if the relevant services 
were rendered in a third State before the person became a resident of State R2, it would be logical 
for the competent authority of State R2 to agree to provide relief (either through the credit or 
exemption method) for the State R1 tax that has been levied on the part of the employment benefit 
that relates to services rendered in the third State since, at the time when these services were 
rendered, the taxpayer was a resident of State R1 and not of State R2 for purposes of the 
convention between these two States. 


6. For some items of income or capital, an exclusive right to tax is given to one of the 
Contracting States, and the relevant Article states that the income or capital in question “shall be 
taxable only” in a Contracting State.1 The words “shall be taxable only” in a Contracting State 
preclude the other Contracting State from taxing, thus double taxation is avoided. The State to 
which the exclusive right to tax is given is normally the State of which the taxpayer is a resident 
within the meaning of Article 4, that is State R, but in four Articles 192 the exclusive right may be 
given to the other Contracting State (S) of which the taxpayer is not a resident within the meaning 
of Article 4. 


10. Where a resident of State R derives income from a third State through a permanent 
establishment which he has in State E, such State E may tax such income (except income from 
immovable property situated in the third State) if it is attributable to such permanent establishment 
(paragraph 1 of Article 7 and paragraph 2 of Article 21). State R must give relief under Article 23 
A or Article 23 B in respect of income attributable to the permanent establishment in State E. 
There is no provision in the Convention for relief to be given by Contracting State E for taxes 
levied in the third State where the income arises; however, under paragraph 3 of Article 24 any 
relief provided for in the domestic laws of State E (double taxation conventions excluded) for 
residents of State E is also to be granted to a permanent establishment in State E of an enterprise of 
State R (see paragraphs 67 to 72 of the Commentary on Article 24). 


31.1 One example where paragraph 2 could be so amended is where a State that generally adopts 
the exemption method considers that that method should not apply to items of income that benefit 


                                                      
1 See first sentence of paragraph 1 of Article 7, paragraphs 1 and 2 of Article 8, paragraph 1 of Article 12, 


paragraphs 3 and 5 of Article 13, first sentence of paragraph 1 and as well as paragraphs 2 and 3 of 
Article 15, Article 18, paragraphs 1 and 2 of Article 19, paragraph 1 of Article 21 and paragraphs 3 and 4 
of Article 22. 


 
2 See paragraphs 1 and 2 of Article 8, paragraph 3 of Article 13, subparagraph a) of paragraphs 1 and 2 of 


Article 19 and paragraph 3 of Article 22. 
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from a preferential tax treatment in the other State by reason of a tax measure that has been 
introduced in that State after the date of signature of the Convention. In order to include these 
items of income, paragraph 2 could be amended as follows: 


2. Where a resident of a Contracting State derives an item of income which 


a) may be taxed in the other Contracting State in accordance with the provisions of 
Articles 10 and 11, may be taxed in the other Contracting State (except to the 
extent that these provisions allow taxation by that other State solely because the 
income is also income derived by a resident of that State), or 


b) may be taxed in the other Contracting State in accordance with the provisions of 
this Convention (except to the extent that these provisions allow taxation by that 
other State solely because the income is also income derived by a resident of that 
State), may be taxed in the other Contracting State but which benefits from a 
preferential tax treatment in that other State by reason of a tax measure 


(i) that has been introduced in the other Contracting State after the date of 
signature of the Convention, and 


(ii) in respect of which that State has notified the competent authorities of the 
other Contracting State, before the item of income is so derived and after 
consultation with that other State, that this paragraph shall apply, 


the first-mentioned State shall allow as a deduction from the tax on the income of that resident 
an amount equal to the tax paid in that other State. Such deduction shall not, however, exceed 
that part of the tax, as computed before the deduction is given, which is attributable to such 
item of income derived from that other State. 


32.2 The interpretation of the phrase “may be taxed in the other Contracting State in accordance 
with the provisions of this Convention, may be taxed”, which is used in both Articles, is 
particularly important when dealing with cases where the State of residence and the State of source 
classify the same item of income or capital differently for purposes of the provisions of the 
Convention. 


21. Add the following new paragraph 36 to the Commentary on Articles 23 A and 23 B: 


36. It should also be noted that, as explained in paragraphs 11.1 and 11.2 above, Article 23 A 
does not oblige a Contracting State to exempt income or capital where the only reason why the 
other Contracting State may tax that income or capital in accordance with the provisions of the 
Convention is because that other State attributes that income or capital to a resident of that 
other State.   


22. Replace paragraphs 59, 61, 69.1, 69.2 and 69.3 of the Commentary on Articles 23 A and 23 B by 
the following: 


59. The obligation imposed by Article 23 B on a State R to give credit for the tax levied in the 
other State E (or S) on an item of income or capital depends on whether this item may be taxed by 
the State E (or S) in accordance with the Convention. Paragraphs 32.1 to 32.7 above discuss how 
this condition should be interpreted. Items of income or capital which according to Article 8, to 
paragraph 3 of Article 13, to subparagraph a) of paragraphs 1 and 2 of Article 19 and to 
paragraph 3 of Article 22, “shall be taxable only” in the other State, are from the outset exempt 
from tax in State R (see paragraph 6 above), and the Commentary on Article 23 A applies to such 







 


 274 


exempted income and capital. As regards progression, reference is made to paragraph 2 of the 
Article (and paragraph 79 below). 


61. The amount of foreign tax for which a credit has to be allowed is the tax effectively paid in 
accordance with the Convention in the other Contracting State (excluding the amount of tax paid 
in that other State solely because the income or capital is also income derived by a resident of 
that State or capital owned by a resident of that State). Problems may arise, e.g. where such tax is 
not calculated on the income of the year for which it is levied but on the income of a preceding 
year or on the average income of two of more preceding years. Other problems may arise in 
connection with different methods of determining the income or in connection with changes in the 
currency rates (devaluation or revaluation). However, such problems could hardly be solved by an 
express provision in the Convention. 


69.1 Problems may arise where Contracting States treat entities such as partnerships in a different 
way. Assume, for example, that the State where a partnership is established of source treats thata 
partnership as a company and the State of residence of a partner treats it as fiscally transparent. 
The State of the partnership source may, subject to the applicable provisions of the Convention, 
tax the partnership on its income when that income is realised and, subject to the limitations of 
paragraph 2 of Article 10, may also tax the distribution of profits by the partnership to its non-
resident partners. The State of residence of the partner, however, will only tax the partner on his 
share of the partnership’s income when that income is realised by the partnership. 


69.2 The first issue that arises in this case is whether the State of residence of the partner, which 
taxes the partner on his share in the partnership’s income, is obliged, under the Convention, to give 
credit for the tax that is levied on the partnership in the State of source on the partnership, which 
that latter State treats as a separate taxable entity. The answer to that question must be affirmative 
to the extent that the income may be taxed by the State of the partnership in accordance with the 
provisions of the Convention that allow taxation of the relevant income as the State of source or 
as a State where there is a permanent establishment to which that income is attributable (see 
also paragraphs 11.1 and 11.2 above). To the extent that the State of residence of the partner 
flows through the income of the partnership to the partner for the purpose of taxing himthat 
partner, it must adopt a coherent approach and flow through to the partner the tax paid by the 
partnership (but only to the extent that such tax is paid in accordance with the provisions of the 
Convention that allow source taxation) for the purposes of eliminating double taxation arising 
from its taxation of the partner. In other words, if the corporate status given to the partnership by 
the State of source is ignored by the State of residence for purposes of taxing the partner on his 
share of the income, it should likewise be ignored for purposes of the foreign tax credit. 


69.3 A second issue that arises in this case is the extent to which the State of residence of the 
partner must provide credit for the tax levied by the State of the partnership source on the 
distribution, which is not taxed in the State of residence. The answer to that question lies in that 
last fact. Since the distribution is not taxed in the State of residence of the partner, there is simply 
no tax in thate State of residence against which to credit the tax levied by the State of the 
partnership source upon the distribution. A clear distinction must be made between the generation 
of profits and the distribution of those profits and the State of residence of the partner should not 
be expected to credit the tax levied by the State of source the partnership upon the distribution 
against its own tax levied upon generation (see the first sentence of paragraph 64 above). 


Article 24 


23. Replace paragraphs 20 and 72 of the Commentary on Article 24 by the following: 
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20. Example 1: Under the domestic income tax law of State A, companies incorporated in that 
State or having their place of effective management in that State are residents thereof.  Under the 
domestic income tax law of State B, only companies that have their place of effective 
management in that State are residents thereof. The State A - State B tax convention is identical 
to this Model Tax Convention. The domestic tax law of State A provides that dividends paid to a 
company incorporated in that country by another company incorporated in that country are exempt 
from tax. Since a company incorporated in State B that would have its place of effective 
management in State A would be a resident of State A for purposes of the State A - State B 
Convention, the fact that dividends paid to such a company by a company incorporated in State A 
would not be eligible for this exemption, even though the recipient company is in the same 
circumstances as a company incorporated in State A with respect to its residence, would constitute 
a breach of paragraph 1 absent other relevant different circumstances. 


72. In addition to the typical triangular case considered here, other triangular cases arise, 
particularly that in which the State of the enterprise is also the State from which the income 
attributed to the permanent establishment in the other State originates (see also paragraph 5 of the 
Commentary on Article 21 and paragraphs 9 and 9.1 of the Commentary on Articles 23 A 
and 23 B). States can settle these matters in bilateral negotiations. 


Article 25 


24. Replace paragraphs 15, 39 and 43 of the Commentary on Article 25 by the following: 


15. Since the first steps in a mutual agreement procedure may be set in motion at a very early 
stage based upon the mere probability of taxation not in accordance with the Convention, the 
initiation of the procedure in this manner would not be considered the presentation of the case to 
the competent authority starting date for the purposes of determining the start beginning of the 
two year period referred to in paragraph 5 of the Article. Paragraph 8 75 below of the Annex to the 
Commentary on Article 25 describes the circumstances in which explains when that two year 
period commences. 


39. The purpose of the last sentence of paragraph 2 is to enable countries with time limits 
relating to adjustments of assessments and tax refunds in their domestic law to give effect to an 
agreement despite such time limits. This provision does not prevent, however, such States as are 
not, on constitutional or other legal grounds, able to overrule the time limits in the domestic law 
from inserting in the mutual agreement itself such time limits as are adapted to their internal statute 
of limitation (see also paragraph 62 of the Commentary on Article 7 and paragraph 10 of the 
Commentary on Article 9 which offer an alternative approach which addresses this issue in the 
Convention). In certain extreme cases, a Contracting State may prefer not to enter into a mutual 
agreement, the implementation of which would require that the internal statute of limitation had to 
be disregarded (subject to the possible application of paragraph 5 where such a course of action 
would prevent a mutual agreement case from being resolved). Apart from time limits there may 
exist other obstacles such as “final court decisions” to giving effect to an agreement. Contracting 
States are free to agree on firm provisions for the removal of such obstacles. As regards the 
practical implementation of the procedure, it is generally recommended that every effort should be 
made by tax administrations to ensure that as far as possible the mutual agreement procedure is not 
in any case frustrated by operational delays or, where time limits would be in point, by the 
combined effects of time limits and operational delays. 


43. The situation is also different if there is a suit ongoing on an issue, but the suit has been 
taken by another taxpayer than the one who is seeking to initiate the mutual agreement procedure. 
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In principle, if the case of the taxpayer seeking the mutual agreement procedure supports action by 
one or both competent authorities to prevent taxation not in accordance with the Convention, that 
should not be unduly delayed pending a general clarification of the law at the instance of another 
taxpayer, although the taxpayer seeking mutual agreement might agree to this if the clarification is 
likely to favour that taxpayer’s case. In other cases, delaying competent authority discussions as 
part of a mutual agreement procedure may be justified in all the circumstances, but the competent 
authorities should be mindful of the time constraints imposed by paragraph 5 and should as far 
as possible seek to prevent disadvantage to the taxpayer seeking mutual agreement in such a case. 
This could be done, where domestic law allows, by deferring payment of the amount outstanding 
during the course of the delay, or at least during that part of the delay which is beyond the 
taxpayer’s control. 


Article 29 


25. Replace the title of the Commentary on Article 29 by the following: 


COMMENTARY ON ARTICLE 2930 
CONCERNING THE TERRITORIAL EXTENSION OF THE CONVENTION 


Articles 30 and 31 


26. Replace the title of the Commentary on Articles 30 and 31 by the following: 


COMMENTARY ON ARTICLES 3031 AND 3132 
CONCERNING THE ENTRY INTO FORCE AND THE 


TERMINATION OF THE CONVENTION 
 


27. Replace paragraph 2 of the Commentary on Articles 30 and 31 by the following: 


2. Some Contracting States may need an additional provision in the first paragraph of 
Article 3031 indicating the authorities which have to give their consent to the ratification. Other 
Contracting States may agree that the Article should indicate that the entry into force takes place 
after an exchange of notes confirming that each State has completed the procedures required for 
such entry into force. 
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