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G20-Finanzminister: Arbeitsprogramm zur Besteuerung der digitalen Wirt-
schaft gebilligt

Am 08.06.2019 hat das Treffen der G20-Finanzminister in Japan stattgefunden.
Wie erwartet, haben sie das am 31.05.2019 veroffentlichte Arbeitsprogramm der
OECD zur Besteuerung der digitalen Wirtschaft gebilligt. Laut dem gemeinsam
verabschiedeten Presse-Kommunigqué strebt die G20-Staatengemeinschaft eine
konsensbasierte Loésung mit einem Abschlussbericht bis Ende 2020 an. Das
Kommuniqué verweist auch auf die Notwendigkeit, eine wachstumsférdernde
Steuerpolitik voranzutreiben und die Rechtssicherheit zu verbessern.

In einem Ministersymposium zur internationalen Besteuerung haben sich mehre-
re Finanzminister ausdrucklich mit der Bedeutung des Projekts der digitalisierten
Wirtschaft befasst und mehrere wichtige Erklarungen abgegeben:

¢ Indien: Weiterhin Einsatz fur seinen Ansatz der Significant Economic Presen-
ce (SEP).

¢ USA: Ablehnung einseitiger Mal3Bnahmen und Anerkennung der Bedeutung,
einen Konsens zu erzielen. Man werde "vorrangige Ressourcen” in die Ver-
waltung investieren, um einen Konsens zu finden.

o UK: Wertschopfung miisse in jeder Lésung als Grundprinzip anerkannt wer-
den; "Evolutionérer, nicht revolutionérer Ansatz" zur Anderung des internatio-
nalen Steuersystems; Digital Service Tax (DST) werde abgeschafft, sobald ein
Konsens auf internationaler Ebene erreicht worden sei.

¢ Indonesien: Beflirwortung der neuen Mindeststeuer fr Nexus und Pilar 2, je-
doch Fragen zur Praktikabilitat der SEP und zur Definition des Begriffs ,Nied-
rigbesteuerung®; Lésung muss die Bedeutung der Verwendung von Daten be-
ricksichtigen, aber radikale Veranderungen vermeiden.

e Frankreich: Betonung der Bedeutung von Daten in Geschaftsmodellen; aner-
kannte DSTs sind keine dauerhaft sinnvolle Lésung und sollten nach Errei-
chen eines Konsenses wegfallen; will, dass die G7-Staaten beim Juli-Treffen
zu einem Konsens kommen.

e China: Anderung bestehender Regeln, um der Wertschopfung und den Be-
steuerungsrechten Rechnung zu tragen; Doppelbesteuerung misse beseitigt
und Rechtssicherheit geschaffen werden.

e Sidafrika: Das BEPS-Projekt sollte iber 2020 hinaus erstreckt werden, um die
Implementierung der angestrebten Konsenslésung zu gewéahrleisten.

Daraus konnen die folgenden wesentlichen Schliisse gezogen werden:

e China und die USA scheinen auf einen nicht zu ambitionierten Ansatz ausge-
richtet zu sein, der eine gewisse Umverteilung der Besteuerungsrechte an die
Marktstaaten zulasst, aber grof3ere Rechtssicherheit schafft.

e Eine unter den Ministern weithin verbreitete Ansicht ist, dass Daten die Wert-
schopfung vorantreiben. Es ist jedoch unklar, wie sich dies auf einen einheitli-
chen Ansatz auswirkt.
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o Einige Minister betonen offentlich, dass sie einstweilige Ma3nahmen als sol-
che betrachten und sie solche nach Erzielung eines globalen Konsenses auf-
heben werden.

Die OECD hat auch ihren Bericht an die G20-Staatengemeinschaft veroffentlicht.
Darin stellt sie fest, dass die aktuelle Arbeit des Inclusive Framework ,Uber die
bestehenden BEPS-Standards hinausgeht, um grundlegende Anderungen der in-
ternationalen Steuerarchitektur zu untersuchen®. Sie betont auerdem, dass das
Lrichtige Gleichgewicht zwischen Prazision und Administrierbarkeit* gefunden
werden musse.

Tarkei: Neureglung von Ursprungsnachweisen im EU-TlUrkei Warenverkehr

Mit Anderung der Zollverordnung sowie der Aufhebung von bestimmten Rege-
lungsverordnungen betreffend die Erhebung von Zusatzzéllen und Ausgleichszol-
len (Zusatzzollregelungsverordnung Nr. 2017/4 und Ausgleichszollregelungsver-
ordnung Nr. 2017/10926) in der Turkei gelten nunmehr striktere Anforderungen
an Ursprungsnachweise im EU-Turkei Warenverkehr.

Demnach sei bei Lieferung bestimmter, vom turkischen Handelsministerium als
,Risikowaren® eingestufte Waren, welche mittels einer A. TR Warenverkehrsbe-
scheinigung in die Turkei geliefert werden, ein Ursprungszeugnis zu verlangen.
Andernfalls kann es zur Erhebung eines Zusatzzolls kommen. Zukiinftig wird es
zur Vermeidung eines solchen Zusatzzolls nicht mehr ausreichen, eine sog. Ex-
porter’s Declaration auszufullen. Fur Waren mit einem préaferenziellen Ursprung
im Rahmen des PAN-EUR-MED-Abkommens hingegen wurde geregelt, dass nur
dann von einem Zusatzzoll abgesehen wird, wenn eine Lieferanten- bzw. Lang-
zeitlieferantenerklarung vorgelegt wird. Entsprechende Informationen, welche
Waren/ welcher Warenkreis als ,Risikowaren® eingestuft werden, wurden bislang
noch nicht veroffentlicht. Es ist aber davon auszugehen, dass es sich dabei u.a.
um Waren handeln koénnte, die bereits handelspolitischen Mal3nahmen, d.h. ei-
nem Anti-Dumping-Zoll, Zusatzzoll oder Ausgleichszoll, unterliegen.

Da es letztlich noch unklar ist, welche Waren als ,Risikowaren eingestuft und
somit den erweiterten formellen Anforderungen unterliegen werden, empfehlen
wir zunachst vorsorglich diejenigen Waren zu identifizieren, die handelspoliti-
schen Mal3nahmen in der Turkei unterliegen wirden und sich ggf. auf die Aus-
stellung entsprechender Nachweise einzustellen.

Generalzolldirektion: Stellungnahme zum "Verwender von Energieerzeug-
nissen" und zum "Entnehmer von Strom"

Entlastungsberechtigter der Steuerentlastungen zur Energie- und zur Stromsteu-
er (z.B. fur 8 9b StromStG und § 54 EnergieStG) ist regelmafiig derjenige, der die
Energieerzeugnisse "verwendet" bzw. den Strom "entnommen" hat. Soweit meh-
rere Unternehmen an einem begiinstigen Prozess beteiligt sind, kann die Be-

stimmung des Entlastungsberechtigten unklar sein. Dies kann bspw. bei der Aus-
lagerung von Teilprozessen auf Dienstleister oder Werkvertragsunternehmen der
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Fall sein. Auch beim Contracting von vollautomatischen Heizungs- oder Druck-
luftanlagen kénnen Abgrenzungsschwierigkeiten auftreten.

Die Begriffe des "Verwenders" von Energieerzeugnissen bzw. des "Entnehmers"
von Strom sind gesetzlich nicht definiert. Auch die entsprechenden Verordnungen
sehen keine Begriffsbestimmungen vor. Am 09.04.2019 hat die Generalzoll-
direktion (GZD) auf www.zoll.de deshalb ein Informationsschreiben zur Person
verotffentlicht, die Energieerzeugnisse verwendet bzw. Strom entnimmt.

Nach Auffassung der Generalzolldirektion sind fur die verbrauchsteuerrechtliche
Beurteilung der vorliegenden Rechtsfrage die Realakte der Verwendung bzw.
Entnahme entscheidend. Realakte sind demnach rein tatsachliche Handlungen,
an die entsprechende gesetzliche Rechtsfolgen geknlipft sind. Realakte sind kei-
ne rechtsgeschéftlichen Vorgange. Auf vertragliche, wirtschaftliche oder sachen-
rechtliche Umsténde soll es nicht ankommen.

Verwender von Energieerzeugnissen bzw. Entnehmer des Stroms sei unter Be-
ricksichtigung der BFH-Rechtsprechung derjenige, der selbst oder durch von ihm
abhangiges Personal die Verfiigungsgewalt Uber die eingesetzten Erzeugnisse
oder den entnommenen Strom ausubt oder die Betriebsvorgange steuert. Abzu-
stellen sei jeweils auf die kleinste rechtlich selbststandige Einheit. Fragen des
wirtschaftlichen Risikos, der Zurechnung des Geschaftsrisikos und der Einbin-
dung in Produktionsablaufe seien nicht zu bericksichtigen. Allein auf den Realakt
komme es an.

Bei vollautomatisierten Anlagen sollen die Steuerbeglinstigungen in entspre-
chender Anwendung der vorgenannten Kriterien derjenigen Person zuzuordnen
sein, die die Verwendung oder Entnahme vornehmen wirde, wenn die jeweilige
Anlage nicht vollautomatisiert ware. Dies sei in der Regel derjenige, der die Steu-
erung vornehme, die Parameter fur die Steuerung vorgebe und dabei zuséatzlich
Uber die Anlage verfligen kénne, um den damit vorgesehenen Zweck zu erfllen.

Die Zollverwaltung wendet ihre neue Rechtsauslegung grundséatzlich seit dem
01.01.2018 auf alle offenen Félle an. Abweichende Anwendungszeitpunkte aus
friheren Entscheidungen sollen aber weiter gelten.

Es bleibt abzuwarten, wie sich die neue Rechtsauslegung der Generalzolldirekti-
on auf die Praxis auswirkt und ob beantragte Steuerentlastungen im Rahmen von
Betriebsprifungen angegriffen werden. In jedem Fall sollten betroffene Entlas-
tungsberechtigte priifen, ob sich aus dem Informationsschreiben der Generalzoll-
direktion Handlungsbedarf ergibt. Solange rechtliche Untersicherheiten hin-
sichtlich der Bestimmung des begtinstigten Verwenders oder Entnehmers beste-
hen, empfehlen wir, dass zundchst séamtliche an der Verwendung der Energieer-
zeugnisse bzw. der Enthahme von Strom beteiligten Personen parallel hilfsweise
Entlastungsantrage stellen sollten, um die Einhaltung der Antragsfristen sicher-
zustellen. Im Anschreiben an das zustandige Hauptzollamt sind der zugrundelie-
gende Sachverhalt und die hilfsweise Antragstellung zu erlautern. Frist fir die
Abgabe der Entlastungsantréage fur das Kalenderjahr 2018 ist der 31.12.2019.
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Zollverwaltung: Energie- und Stromsteuer-Transparenzverordnung (EnS-
TransV) Meldepflicht zum 30.06.2019

Seit dem 01.07.2016 sind staatliche Beihilfen zur Energie- und Stromsteuer auf-
grund der Verordnung zur Umsetzung unionsrechtlicher Transparenzpflichten im
Energie- und Stromsteuergesetz (EnSTransV) jahrlich an die Zollverwaltung zu
melden. Fir die zum 30.06.2019 einzureichende Meldung fir das Kalenderjahr
2018 ist erstmals das elektronische Erfassungsportal verpflichtend. Erfreulicher-
weise ist die Meldepflicht fur Beglnstigte, die lediglich Steuerbegtinstigungen von
unter € 200.000 pro Kalenderjahr in Anspruch nehmen, mit Schreiben der Gene-
ralzolldirektion vom 12.04.2019 entfallen.

Meldungen nach der EnSTransV

Die EnSTransV unterscheidet zwischen einer Anzeigepflicht fir Steuerbefreiun-
gen und SteuerermafRigungen sowie einer Erklarungspflicht fir Steuerentlastun-
gen. Bei der Anzeige flur Steuerbefreiungen und Steuerermafligungen missen
die Meldepflichtigen der Zollverwaltung die Strom- und Energieerzeugnismengen,
die sie im vorangegangenen Kalenderjahr entnommen oder verwendet haben,
sowie die Hohe der entsprechenden Steuerbegunstigungen offenlegen (Verwen-
dungsjahr). Dagegen missen die Beglnstigten mit der Erklarung fir Steuerent-
lastungen die Hohe der jeweiligen Entlastungen, die ihnen im vorangegangenen
Kalenderjahr tatséachlich ausgezahlt worden sind, sowie die entsprechenden
Mengen an Strom und Energieerzeugnissen melden. Durch das Abstellen auf
das Auszahlungsjahr sollen aufwandige Korrekturen der Erklarungen bei Ande-
rungen der Steuerentlastungsbetrage bspw. im Rahmen von Betriebsprifungen
oder Rechtsbehelfsverfahren vermieden werden. Die Meldungen sind jeweils bis
zum 30. Juni des Folgejahres abzugeben.

Neue Bagatellgrenze fir Steuerbegilinstigungen bis zu € 200.000 je Kalen-
derjahr

Nach dem Entwurf eines Gesetzes zur Neuregelung von Stromsteuerbefreiungen
sowie zur Anderung energiesteuerrechtlicher Vorschriften sollen die Meldepflich-
ten nach der Energie- und Stromsteuer-Transparenzverordnung (EnSTransV)
erst ab einem Aufkommen von € 200.000 je Steuerbeglinstigung angewendet
werden. Der aktuelle Gesetzentwurf wurde am 11.04.2019 vom Bundestag ange-
nommen und soll zum 01.07.2019 in Kraft treten.

Im Vorgriff auf die Gesetzesédnderung hat die Generalzolldirektion mit bereits ge-
nanntem Schreiben vom 12.04.2019 Teile der EnSTransV fur nicht anwendbar
erklart. Zur Verfahrensvereinfachung sind ab sofort und bis zum Inkrafttreten der
Neuregelungen Antrage auf Befreiung von der Anzeige- oder Erklarungspflicht
nach 8 6 EnSTransV nicht mehr erforderlich. Begunstigte, deren Begtinstigungs-
volumen weniger als € 200.000 im Kalenderjahr (bezogen auf die jeweilige Steu-
erbegiinstigung) betragt, sind nicht mehr zur Abgabe einer Anzeige oder Erkla-
rung verpflichtet.
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Online-Portal verpflichtend fur die Meldung fiir das Kalenderjahr 2018

Fir den dritten Meldezeitraum vom 01.01. bis zum 31.12.2018 sind die Meldun-
gen zur EnSTransV bis spatestens zum 30.06.2019 online tUber Erfassungsportal
zur EnSTransV einzureichen. Das Erfassungsportal kann Gber www.zoll.de in der
Rubrik "Dienste und Datenbanken" oder direkt Uber https://enstransv.zoll.de auf-
gerufen werden. Durch das neue Internetangebot sollen Zeit- und Kostenerspar-
nisse fur Wirtschaft und Verwaltung erzielt werden.

Der Beginn des elektronischen Meldeverfahrens sowie die zugehdrige Verfah-
rensanweisung wurden mit Bekanntmachung im Bundesanzeiger vom
11.01.2018 veroffentlicht. Die Nutzung der Papierformulare war nach § 7 Abs. 2
EnSTransV nur noch bis zum 12.01.2019 zulassig. Seitdem ist das Portal grund-
sétzlich verbindlich zu nutzen. Eine Befreiung von der Nutzung der elektroni-
schen Datenubermittlung ist nunmehr nur noch auf begriindeten Antrag zulassig.

Vor der erstmaligen Dateneingabe im elektronischen Erfassungsportal muss der
Meldepflichtige einmalig ein Benutzerkonto einrichten. Anschlie3end ist das Be-
nutzerkonto Uber einen per E-Mail versendeten Bestétigungslink zu aktivieren. Im
nachsten Schritt sind die Firmierung und Adresse des Meldepflichtigen sowie,
soweit vorhanden, dessen Umsatzsteueridentifikationsnummer, Unternehmens-
nummer beim Hauptzollamt und Agrardieselnummer einzutragen. Es ist zu be-
achten, dass pro im Portal hinterlegte Email-Adresse nur ein Benutzerkonto und
auch nur eine Gesellschaft registriert werden konnen. Umgekehrt kann jedem
Benutzerkonto auch nur jeweils eine Email-Adresse zugeordnet werden. Aus die-
sem Grund ist eine zentrale Speicherung der Zugangsdaten fur das Meldeportal
und der hinterlegten Email zu empfehlen. Dies kann bspw. mithilfe typisierter
Email-Adressen (z.B. entransvli@wts.de, entransv2@wts.de) erfolgen.

Nach Eingabe dieser Daten wird ein Registrierungsantrag generiert, den der Mel-
depflichtige unterschreiben und an sein zustandiges Hauptzollamt ibersenden
muss. Dies kann durch Hochladen des gescannten Antrags direkt im Erfassung-
sportal, aber auch per Email oder Post erfolgen. Nach Angaben der Zollverwal-
tung betragt die zu erwartende Bearbeitungszeit fur einen Registrierungsantrag
ca. 1 Woche. Nach der Priifung des Antrags wird das Benutzerkonto vom zu-
standigen Hauptzollamt freigeschaltet und kann zur Eingabe der EnSTransV-
Meldungen genutzt werden.

Inhaltlich entsprechen die elektronischen Meldungen den bisherigen Papierfor-
mularen. Die Anzeige fir Steuerbefreiungen und Steuerermalligungen erfolgt
auch im Online-Portal Gber die Ordnungsnummer 1461, die Erklarung fur Steu-
erentlastungen tber die Ordnungsnummer 1462. Es werden keine zusatzlichen
Informationen zur Erflllung der Meldepflicht verlangt. Nach der erfolgreichen
Ubermittlung der Meldungen im Portal erhalt der Meldepflichtige eine Empfangs-
bestéatigung mit einer Meldungs-ID zur eindeutigen ldentifikation seiner Meldung
bei Ruckfragen durch das Hauptzollamt. Der Meldepflichtige kann dieses PDF-
Dokument ausdrucken und archivieren. Es ist nicht an das Hauptzollamt zu ver-
senden.
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Das Erfassungsportal Gbertragt die eingegebenen Daten automatisch an das je-
weils zustandige Hauptzollamt. Analog zum bisherigen Papierverfahren sind bei
ordnungsgeman abgegebenen Online-Meldungen keine inhaltlichen Rickfragen
der Behorde zu erwarten. Die Meldepflichtigen erhalten auch keine Bearbei-
tungsbestatigung nach abgeschlossener Prufung durch die Hauptzollamter.

BFH: Kosten der Moblierung der Zweitwohnung bei einer beruflich veran-
lassten doppelten Haushaltsfihrung

Seit dem 01.01.2014 dirfen die im Rahmen einer beruflich veranlassten doppel-
ten Haushaltsfuhrung angefallenen Mehraufwendungen fir die Zweitwohnung am
Beschaftigungsort nur noch bis 1.000 € monatlich als Werbungskosten abgezo-
gen bzw. vom Arbeitgeber steuerfrei erstattet werden (8 3 Nr. 16 EStG i.V.m. § 9
Abs.1S.3Nr.5S. 4 EStG).

Die Finanzverwaltung vertritt dabei im erganzten BMF-Schreiben zum steuerli-
chen Reisekostenrecht vom 24.10.2014 (BStBI. I, 1412) die Auffassung, dass der
Hochstbetrag von 1.000 € samtliche fur die Zweitwohnung entstehende Aufwen-
dungen, wie Miete, Betriebskosten, Kosten der laufenden Reinigung und Pflege
der Wohnung/Unterkunft, AfA fir notwendige Einrichtungsgegensténde, Zweit-
wohnungsteuer, Rundfunkbeitrag, miet- oder Pachtgebuhren fur Kfz-Stellplatze,
Aufwendungen fir Sondernutzung (z.B. Garten), die vom Mitarbeiter selbst ge-
tragen werden, abdeckt. Auch bei der Anmietung einer mdblierten Zweitwoh-
nung/-unterkunft sind die Aufwendungen nach Auffassung der Verwaltung nur bis
zum Hoéchstbetrag berticksichtigungsfahig. Ebenso sind Aufwendungen fur einen
separat angemieteten Garagenstellplatz in den Héchstbetrag einzubeziehen,
nicht jedoch Maklerkosten, die fur die Anmietung der Zweitwohnung/-unterkunft
entstehen. Diese sind als Umzugskosten zusatzlich als Werbungkosten beriick-
sichtigungsfahig und kénnen somit vom Arbeitgeber steuerfrei erstattet werden
(8 3 Nr. 16 EStG).

Im Urteil vom 04.04.2019 (VI R 18/17) entschied der BFH nun, dass Kosten fir
Einrichtungsgegenstéande und Hausrat nicht zu den Aufwendungen fiir die Nut-
zung der Unterkunft gehdren, die unter den Hochstbetrag von 1.000 € monatlich
fallen. Es handele sich vielmehr um sonstige Mehraufwendungen einer doppelten
Haushaltsfiihrung, die unter den allgemeinen Voraussetzungen des § 9 Abs. 1

S. 3 Nr. 5 EStG als Werbungskosten abziehbar sind.

Im Urteilsfall zahlte der Mitarbeiter fur die Zweitwohnung eine monatliche Miete
von 660 € zuzuglich 120 € Betriebskostenvorauszahlung. Daneben machte er in
seiner Steuererklarung folgende Aufwendungen als Werbungskosten geltend:
Strom 210 €, Telefon 306,73 €, Rundfunkbeitrag 125,86 €, Sonstiges 65,55 €,
Absetzung fur Abnutzung (AfA) auf Einrichtungsgegenstande 661,69 €, Aufwen-
dungen fur geringwertige Wirtschaftsguter 3.495,60 € und die von ihm im Streit-
jahr gezahlte Maklercourtage.

Das Finanzamt erkannte neben den Unterkunftskosten in Héhe von 6.830 € (Mie-
te, Strom, Telefon, Rundfunkbeitrag, Sonstiges und AfA auf die Einrichtungsge-
genstande, jeweils wie erklart) und der Maklercourtage die Aufwendungen fir die
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geringwertigen Wirtschaftsguter (Mobel, Haushaltsartikel) in Héhe von 2.917,61 €
grundsatzlich als Werbungskosten an. Da sie aber zu den nur beschrankt ab-
ziehbaren Aufwendungen fur die Nutzung der Unterkunfti.S.d. 8§ 9 Abs. 1 S. 3

Nr. 5 S. 4 EStG gehdorten, kénnten von den insgesamt fur die Zweitwohnung an-
gefallenen 9.747,44 € nur 8.000 € (8 Monate * 1.000 €) berticksichtigt werden.

Das Finanzgericht gab der auf den Abzug weiterer Werbungskosten in Hohe von
1.747 € gerichteten Klage statt.

Der BFH bestétigte die Vorinstanz und entschied, dass nur die Aufwendungen in
den Hochstbetrag fallen, die der Mitarbeiter getragen hat um die Unterkunft zu
nutzen, soweit sie ihr einzeln zugeordnet werden kénnen.

Bei einer angemieteten Wohnung ist dies zuné&chst die Bruttokaltmiete; bei einer
Eigentumswohnung die AfA auf die Anschaffungs- oder Herstellungskosten sowie
die Zinsen fur Fremdkapital, soweit sie auf den Zeitraum der Nutzung entfallen.
Aber auch die (warmen und kalten) Betriebskosten einschlief3lich der Stromkos-
ten gehoren zu diesen Unterkunftskosten, da sie durch den Gebrauch der Unter-
kunft oder durch das ihre Nutzung ermdglichende Eigentum des Steuerpflichtigen
an der Unterkunft entstehen.

Die Aufwendungen fir Haushaltsartikel und Einrichtungsgegenstande einschliel3-
lich AfA gehoren aber nach Auffassung des BFH nicht zu den Aufwendungen fir
die Nutzung der Unterkunft. Diese Aufwendungen tragt der Mitarbeiter fir die An-
schaffung bestimmter Wirtschaftsgtiter oder sie dienen, wie die AfA, der Vertei-
lung der Anschaffungskosten auf die Nutzungsdauer der entsprechenden Wirt-
schaftsguter. Daran &ndert auch der Umstand nichts, dass diese Wirtschaftsguter
in der Unterkunft genutzt werden. Die Nutzung der Einrichtungsgegenstande und
der Haushaltsartikel ist nicht mit der Nutzung der Unterkunft als solcher gleichzu-
setzen.

Bei der Anmietung einer mdéblierten oder teilméblierten Wohnung ist die Miete im
Schatzwege (8§ 162 AO, 8§ 96 Abs. 1 S. 1 FGO) aufzuteilen, soweit der Mietver-
trag keine Aufteilung der Miete fur die Uberlassung der Wohnung und der Mébel-
stucke enthalt.

BFH: Fiktive Einlage nach 8 5 Abs. 2 UmwStG ins Gesamthandsvermodgen
(weite Auslegung der Einlagefiktion im Zusammenhang mit 8 7 UmwStG)

Der BFH hat mit Urteil vom 11.04.2019 (IV R 1/17) entschieden, dass im Fall des
Formwechsels von einer Kapital- in eine Personengesellschaft die Besteuerung
der offenen Riicklagen der Kapitalgesellschaft nach 8§ 7 S. 1 UmwStG bei nach

8§ 5 Abs. 2 UmwsStG fiktiv als eingelegt behandelten Anteilen (nach 8§ 17 EStG
steuerverstrickte GmbH-Anteile im Privatvermdgen) als Gewinn der Gesamthand
und nicht als Sondergewinn des bisherigen Anteilseigners zu behandeln ist.

Wird eine Kapitalgesellschaft formwechselnd in eine Personengesellschaft um-
gewandelt, sieht 8 7 UmwsStG i.V.m. § 9 S. 1 UmwStG die Besteuerung der sog.
offenen Ricklagen der Gbertragenden Korperschaft vor, weil diese nach einer
Umwandlung i. S. v. 88 3 ff. UmwStG mangels steuerlicher Relevanz von Ent-
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nahmen aus Personenunternehmen nicht mehr langer steuerlich verstrickt sind.
Mithin werden die sog. offenen Ricklagen im Grundsatz als Einnahmen aus Ka-
pitalvermogen i. S. d. 8 20 Abs. 1 Nr. 1 EStG qualifiziert. Fur diejenigen Anteils-
eigner, fur die kein Ubernahmeergebnis zu ermitteln ist, bleibt es bei dieser Quali-
fikation der Einnahmen. Sie beziehen nach § 7 UmwStG i. H. der ihnen zuzu-
rechnenden sog. offenen Riucklagen Einnahmen aus Kapitalvermégen i. S. d.

§ 20 Abs. 1 Nr. 1 EStG.

Im Ubrigen ist das Verhaltnis der Einlage- bzw. Uberfuihrungsfiktionen des § 5
Abs. 2 und 3 UmwStG sowie des § 27 Abs. 3 Nr. 1 UmwStG i. V. m. 8 5 Abs. 4
UmwsStG a. F. zur Ausschittungsfiktion des 8 7 UmwStG umstritten. Teilweise
wird vertreten, dass die Einnahmen i. S. v. 8 7 UmwStG dem Anteilseigner direkt
und nicht aufgrund der Einlagefiktion der Personengesellschaft zuzurechnen sei-
en. Nach anderer Ansicht wirken die Einlage- bzw. Uberfiihrungsfiktionen hinge-
gen auch im Rahmen des 8 7 UmwStG. Auch die Finanzverwaltung folgt im Um-
wandlungssteuererlass (Rz. 07.07) dieser weiten Auslegung der Einlagefiktion.
Dies ist dem Hinweis auf die gebotene Erfassung der Beziige i. R. d. gesonder-
ten und einheitlichen Feststellung der Einklinfte auf Ebene der Gibernehmenden
Personengesellschaft sowie auf das fur naturliche Personen anzuwendende sog.
Teileinkiinfteverfahren (anstelle der sog. Abgeltungssteuer) zu entnehmen.

Im nun vom BFH entschiedenen Streitfall wurde eine GmbH mit einem Alleinge-
sellschafter in eine GmbH & Co. KG formgewechselt. Streitig war die Erfassung
des Gewinns aus der dadurch ausgeldsten fiktiven Totalausschittung sog. offe-
ner Ricklagen nach § 7 S. 1 UmwsStG im Jahr 2007 als Sondergewinn des Ge-
sellschafters. Aufhéanger des Streits war zudem ein aul3erbilanziell gebildeter und
dem Gewinn noch nicht nach § 7g Abs. 2 S. 1 EStG hinzugerechneter Investiti-
onsabzugsbetrag. Die Klage zielte darauf, die Vorschrift zur Vermeidung einer
verfassungswidrigen Doppelbesteuerung dahin auszulegen, dass ein Investiti-
onsabzugsbetrag in gleicher Weise wie die frihere Ansparriicklage nicht als Be-
standteil des Eigenkapitals behandelt werde. Das Finanzgericht wies die Klage
ab.

In der Revision konnte sich der Klager nun aber durchsetzen. Der IV. Senat des
BFH entschied, dass die Besteuerung der offenen Riicklagen der Kapitalgesell-
schaft nach 8§ 7 S. 1 UmwStG bei nach § 5 Abs. 2 UmwsStG fiktiv als eingelegt
behandelten Anteilen als Gewinn der Gesamthand und nicht als Sondergewinn
des bisherigen Anteilseigners zu behandeln ist. Die Einlagefiktion bewirke einer-
seits, dass die Anteile in die Ermittlung des Ubernahmeergebnisses nach § 4
Abs. 4 S. 1 UmwStG eingingen. Sie habe andererseits nach Uberzeugung des
Senats aber auch zur Folge, dass die fiktive Ausschittung nach § 7 UmwStG der
infolge der Einlagefiktion nun als Anteilseignerin geltenden Personengesellschaft
zuzurechnen sei. Damit wirden die Einkiinfte wegen der von 8 20 Abs. 8 S. 1
EStG angeordneten Subsidiaritat von Kapitaleinkiinften Bestandteil der betriebli-
chen Einkuinfte der Personengesellschaft. Der IV. Senat des BFH schlief3t sich
also der weiten Auslegung der Einlagefiktion im Zusammenhang mit § 7 UmwStG
an, ohne sich allerdings mit der umfangreichen Literatur hierzu auseinanderzu-
setzen. Fur dieses Verstandnis spreche auch die Regelung in § 18 Abs. 2 S. 2
UmwStG. Danach ist in Fallen der Einlagefiktion des 8 5 Abs. 2 UmwStG ein
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Gewinn nach 8§ 7 UmwsStG gewerbesteuerlich nicht zu erfassen. Die Vorschrift
sollte ausweislich der Gesetzesmaterialien sicherstellen, dass der aus der fiktiven
Ausschiittung resultierende Gewinn nicht der Gewerbesteuer unterliegt
(BTDrucks 16/3369, S. 10). Einer solchen Sicherstellung hatte es nicht bedurft,
wenn die Ausschittung zu ohnehin nicht gewerbesteuerbelasteten Kapitalein-
kinften i.S. des § 20 EStG fuhren wirde. Vom Gesetzgeber sei also vorausge-
setzt worden, dass die fiktive Ausschuttung zu betrieblichen und grundsatzlich
gewerbesteuerbelasteten Einkiinften gehort.

Unabhéngig von der fehlerhaften Zuordnung zum Sonderbereich des Beigelade-
nen seien Finanzamt und Finanzgericht aber auch zu Unrecht davon ausgegan-
gen, dass die Inanspruchnahme des Investitionsabzugsbetrags durch die GmbH
fur die Hohe des nach § 7 S. 1 UmwStG als ausgeschittet geltenden Betrags
ohne Bedeutung ist. Dem Zweck des § 7 S. 1 UmwStG folgend sei der Begriff
des in der Steuerbilanz ausgewiesenen Eigenkapitals im Sinne dieser Vorschrift
einschrankend dahin auszulegen, dass ein aul3erbilanziell gebildeter und dem
Gewinn noch nicht nach § 7g Abs. 2 S. 1 EStG hinzugerechneter Investitionsab-
zugsbetrag das bilanzierte Eigenkapital mindert.

BFH: Ausweis der Pensionsriickstellung im Jahr der Zusage unter Beriick-
sichtigung neuer "Heubeck-Richttafeln"

Der BFH hatte im Beschluss vom 13.02.2019 (XI R 34/16) zu entscheiden, ob im
Jahr der Erteilung einer Pensionszusage bei der Pensionsriickstellung ein Unter-
schiedsbetrag" i.S.d. § 6a Abs. 4 S. 2 EStG, der auf drei Jahre verteilt werden
muss, anzusetzen ist, wenn in diesem Jahr die neuen "Heubeck-Richttafeln" ver-
offentlicht wurden. Die Entscheidung wurde nachtraglich zur amtlichen Verdéffent-
lichung bestimmt; sie war seit dem 10.04.2019 als NV-Entscheidung abrufbar.

Im Streitfall erteilte die Klagerin, eine GmbH, ihrem zu einem Drittel beteiligten
Gesellschafter-Geschaftsfiihrer am 18.11.2005 eine Pensionszusage. Der Aus-
weis zum 31.12.2005 erfolgte ohne einen Mehrbetrag aufgrund der Anderungen
der erstmalig im Wirtschaftsjahr 2005 anwendbaren sog. Heubeck-Richttafeln
2005 zu den "Heubeck-Richttafeln" 1998. Anlasslich einer AuRenprifung anderte
das Finanzamt die Bescheide 2005 fir die KSt und den Gewerbesteuermessbe-
trag. Da die der Berechnung der Pensionsrlickstellung zugrunde liegenden "Heu-
beck-Richttafeln" von 1998 im Juli 2005 geadndert wurden, ging das Finanzamt
davon aus, dass ein Unterschiedsbetrag, der auf der erstmaligen Anwendung der
Richttafeln 2005 beruhe, gemanR § 8 Abs. 1 KStG i.V.m. § 6a Abs. 4 S. 2 EStG
auf drei Jahre zu verteilen sei. Nach Meinung des Finanzamts gelte die Vertei-
lungsregelung auch im Jahr der erstmaligen Zusage. Dem widersprach das Fi-
nanzgericht und entschied, dass bei erstmaliger Bildung einer Pensionsrickstel-
lung keine Verteilung eines Unterschiedsbetrags zu erfolgen habe.

Der BFH hat die Rechtsauffassung der Vorinstanz bestétigt: Das Finanzgericht
habe zu Recht angenommen, dass im Streitfall ein Mehrbetrag aufgrund der
"Heubeck-Richtwerte", der geméafl 8 6a Abs. 4 S. 6i.V.m. 8§ 6a Abs. 4 S. 3 und
S. 2 EStG auf drei Jahre verteilt werden musste, nicht vorliege. Damit wider-
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spricht diese Rechtsprechung der von der Finanzverwaltung vertretenen Auffas-
sung, welche eine Verteilung auf drei Jahre vorsieht.

Zur Begrundung fuhrt der BFH aus, dass sich weder aus dem Wortlaut noch aus
dem Zweck des § 6a Abs. 4 S. 6 EStG entnehmen lasse, dass generell in allen
Fallen der erstmaligen Bildung einer Pensionsriickstellung § 6a Abs. 4 S. 2 EStG
zur Anwendung komme. Die in § 6a Abs. 4 S. 6 EStG angeordnete entsprechen-
de Anwendung des 8§ 6a Abs. 4 S. 2 EStG setze nach seinem Wortlaut voraus,
dass ein Unterschiedsbetrag zwischen dem Teilwert der Pensionsverpflichtung
am Schluss des Wirtschaftsjahres und am Schluss des vorangegangenen Wirt-
schaftsjahres bestehe. Bei einer erstmaligen Bildung einer Pensionsrickstellung
existiere aber kein "Unterschiedsbetrag” i.S.d. § 6a Abs. 4 S. 2 EStG, wie das Fi-
nanzgericht zu Recht angenommen habe.

Auch der Zweck der Vorschrift des § 6a Abs. 4 S. 6 EStG fuhre zu keinem ande-
ren Ergebnis. Aus den Gesetzesmaterialien zu den Regelungen in 8 6a Abs. 4
S. 2 und S. 6 EStG ergebe sich zwar die Absicht der Verhinderung von einmali-
gen Steuerausfallen und auch von "Vorzieheffekten" biometrischer Veranderun-
gen nach Veroffentlichung der Richttafeln. IThnen sei aber nicht zu entnehmen,
dass uber den Wortlaut hinaus eine Anwendung der Regelung des § 6a Abs. 4
S. 2 EStG auch auf Falle der erstmaligen Bildung einer Pensionsrickstellung er-
folgen solle, zumal ein dariiber hinausgehender Anwendungsbereich des § 6a
Abs. 4 S. 6 EStG nach dem Wortlaut verbleibe.
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Urteile und Schlussantrage des EuGH bis zum 07.06.2019

Aktenzeichen Datum Stichwort

Vorlage zur Vorabentscheidung — Direkte Besteuerung — Freier Kapitalverkehr
— Kapitalbewegungen zwischen Mitgliedstaaten und Drittlandern — Korper-
schaftsteuer — Gebietsansassiger und gebietsfremder Pensionsfonds — Be-
steuerung von Dividenden aus Aktienportfolios — Steuerabzug an der Quelle —
Vollstandige Anrechnung der Quellensteuer auf die Korperschaftsteuer — Min-
derung des steuerpflichtigen Gewinns mittels einer Deckungsriickstellung fir

C-641/17 05.06.2019 Pensionszahlungen — Beschrankung — Vergleichbarkeit — Bertcksichtigung
einer Deckungsrickstellung — Zusammenhang zwischen einer Deckungsrick-
stellung und sonstigen versicherungstechnischen Ruckstellungen einerseits
und dem Bezug von Dividenden andererseits — Rechtfertigung — Doppelbe-
steuerungsabkommen — Standstill-Klausel — Zeitliches und sachliches Kriteri-
um

Alle am 13.06.2019 veroffentlichten Entscheidungen des BFH (V)

Aktenzeichen Entscheidungs- | Stichwort

datum

IVR 1/27 11.04.2019 Fiktive Einlage nach § 5 Abs. 2 UmwStG ins Gesamthandsvermdégen

VIIR 11/18 19.03.2019 Unternehmen des Produzierenden Gewerbes

12.03.2019 Aufstockungsbetrage zum Transferkurzarbeitergeld

IXR 44/17 siehe auch: Pressemitteilung Nr. 36/19 vom 13.6.2019

Zum Ausweis der Pensionsriickstellung im Jahr der Zusage unter Berucksichti-
gung neuer "Heubeck-Richttafeln" - Die Entscheidung wurde nachtréglich zur

XIR 34/16 13.02.2019 amtlichen Veroffentlichung bestimmt; sie war seit dem 10.04.2019 als NV-
Entscheidung abrufbar.

Alle am 13.06.2019 verdffentlichten Entscheidungen des BFH (NV)

Aktenzeichen Entscheidungs- | Stichwort

datum

Il B 80/18 03.04.2019 EIektrgnlsche Gerlchtsqkte; Unterschriften der beteiligten Richter und des Pro-
E— tokollfiihrers unter Urteil und Protokoll
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G20 Finance Ministers and Central Bank Governors Meeting

,?02]9 Fukuoka, Japan June 89, 2019

JAPAN | COMMUNIQUE

Global growth appears to be stabilizing, and is generally projected to pick up moderately later this
year and into 2020. This recovery is supported by the continuation of accommodative financial
conditions, stimulus measures taking effect in some countries, and one-off factors dissipating.
However, growth remains low and risks remain tilted to the downside. Most importantly, trade and
geopolitical tensions have intensified. We will continue to address these risks, and stand ready to
take further action.

We reaffirm our commitment to use all policy tools to achieve strong, sustainable, balanced and
inclusive growth, and safeguard against downside risks, by stepping up our dialogue and actions to
enhance confidence. Fiscal policy should be flexible and growth-friendly while rebuilding buffers
where needed and ensuring debt as a share of GDP is on a sustainable path. In line with central banks’
mandates, monetary policy should ensure that inflation remains on track toward, or stabilizes around
targets. Central bank decisions need to remain well communicated. Continued implementation of
structural reforms will enhance our growth potential. We reemphasize that international trade and
investment are important engines of growth, productivity, innovation, job creation and development.
We reaffirm our Leaders’ conclusions on trade at the Buenos Aires Summit. We will continue to take
joint action to strengthen international cooperation and frameworks. We also reaffirm our exchange
rate commitments made in March 2018.

Global current account imbalances have narrowed in the aftermath of the global financial crisis,
notably in emerging and developing economies and they have become increasingly concentrated in
advanced economies. However, they remain large and persistent, and stock positions continue to
diverge. In assessing external balances, we note the importance of monitoring all components of the
current account, including service trade and income balances. We acknowledge that external
balances reflect a combination of cyclical factors, domestic policies and fundamentals, as well as
spillovers from abroad. We share the view that, while some of the external imbalances may be in line
with economic fundamentals, others may be excessive and pose risks. Factors underlying excessive
imbalances may include excess corporate savings, miscalibrated fiscal policies, and barriers to trade
in goods and services. In the spirit of enhancing cooperation, we affirm that carefully calibrated
macroeconomic and structural policies tailored to country-specific circumstances are necessary to
address excessive imbalances and mitigate the risks to achieving the G20 goal of strong, sustainable,
balanced and inclusive growth. Meanwhile, we recognize that the composition of funding also should
be carefully monitored as some forms (such as foreign direct investment) provide more stable
funding than others. We look forward to the IMF’s further analytical work on global imbalances.

Demographic changes, including population aging, pose challenges and opportunities for all G20
members. Given the complex nature of this agenda, we held a comprehensive discussion on aging-
related issues at break-out sessions, which grouped countries according to their demographic profiles.
Demographic changes will require policy actions that span fiscal, monetary, financial, and structural
policies.

In this regard, countries should consider, as relevant:

- Further enhancing productivity and growth, including by investing in skills, and encouraging
labor market participation in particular of women and older people and promoting elderly-
friendly industries;

- Enhancing the efficiency and effectiveness of public spending as well as a well-functioning and
fiscally sustainable social safety net with due consideration to intra- and inter-generational
equity;





- Designing the tax system in an equitable and growth-friendly manner, so as to better respond
to the challenges posed by aging;

- Better understanding the implications of aging for monetary policy;

- Assisting financial institutions to make any needed adjustments to their business models and
services;

- Managing the cross-border implications of demographic changes, such as capital and migratory
flows.

To strengthen financial inclusion in the aging society, we endorse the G20 Fukuoka Policy Priorities

on Aging and Financial Inclusion, prepared by the Global Partnership for Financial Inclusion (GPFI)

and OECD. We endorse the Proposed GPFI Work Program, and ask the GPFI to streamline its structure

based on the Roadmap to 2020.

We reaffirm our commitment to a strong, quota-based, and adequately resourced IMF, to preserve
its role at the center of the global financial safety net. We remain committed to concluding the 15th
General Review of Quotas no later than the 2019 Annual Meetings, and call on the IMF to expedite
its work on IMF resources and governance reform as a matter of the highest priority. We support the
progress made on work to follow up the Eminent Persons Group (EPG) proposals. We welcome the
progress made towards developing possible principles for effective country platforms and look
forward to further work to consolidate our views and build consensus. In addition, we welcome
ongoing efforts by the Multilateral Investment Guarantee Agency to enhance risk insurance in
development finance, including the release of new standardized contracts and cooperation
agreements with several MDBs. We welcome the discussion of development finance issues, in
response to the relevant EPG proposals, as experienced this year at Deputies’ level in April and at
Ministers’ level yesterday. We welcome the work undertaken by the international organizations on
capital flows. The OECD has completed a review of its Code of Liberalisation of Capital Movements,
which modernizes the Code to support the liberalization of capital flows and financial stability. We
also welcome the MDBs’ report on value for money and look forward to further work on indicators
where harmonization is relevant, affordable and provides clear benefits. We will continue our work
on the EPG’s proposals, recognizing their multi-year nature.

We reiterate the importance of joint efforts undertaken by both borrowers and creditors, official and
private, to improve debt transparency and secure debt sustainability. We welcome an IMF-World Bank
Group (WBG) Update on the recent progress of their multi-pronged approach for addressing emerging
debt vulnerabilities, and support its further implementation. In particular, we call on the IMF and WBG
to continue their efforts to strengthen borrowers’ capacity in the areas of debt recording, monitoring,
and reporting, debt management, public financial management, and domestic resource mobilization.
In the context of the review of the Debt Limits Policy and Non-Concessional Borrowing Policy, we
encourage the IMF and WBG to continue their efforts to deepen their analysis of collateralized
financing practices. We welcome the completion of the voluntary self-assessment of the
implementation of the G20 Operational Guidelines for Sustainable Financing and the IMF-WBG note
on the survey results and policy recommendation. We applaud the G20 and non-G20 members who
completed the survey. We will continue to discuss the issues highlighted by this note, aiming to improve
financing practices. We support the work of the Institute of International Finance on the Voluntary
Principles for Debt Transparency to improve debt transparency and sustainability of private financing
and look forward to follow up. We support the ongoing work of the Paris Club, as the principal
international forum for restructuring official bilateral debt, towards the broader inclusion of emerging
creditors. In that regard, we welcome India associating voluntarily with the Paris Club to cooperate in
its work on a case-by-case basis.

Infrastructure is a driver of economic growth and prosperity. An emphasis on quality infrastructure
is an essential part of the G20’s ongoing efforts to close the infrastructure gap, in accordance with
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the Roadmap to Infrastructure as an Asset Class. In this context, we stress the importance of
maximizing the positive impact of infrastructure to achieve sustainable growth and development
while preserving the sustainability of public finances, raising economic efficiency in view of life-cycle
cost, integrating environmental and social considerations, including women’s economic
empowerment, building resilience against natural disasters and other risks, and strengthening
infrastructure governance. Based on this understanding, and welcoming inter-thematic
collaborations, we endorse the G20 Principles for Quality Infrastructure Investment as our common
strategic direction and high aspiration. We thank the international organizations for preparing the
Reference Notes on quality infrastructure investment and a new Database of Facilities and Resources,
which will help effective implementation. We look forward to continuing advancing the elements to
develop infrastructure as an asset class, including by exploring possible indicators on quality
infrastructure investment.

We acknowledge the importance of disaster risk financing and insurance schemes as a means to
promote financial resilience against natural disasters. These schemes can help governments
effectively leverage private sector resources and thereby manage financial risks arising from natural
disasters in a timely manner. In this regard, the WBG’s report, Boosting Financial Resilience to
Disaster Shocks: Good Practices and New Frontiers, will help broaden knowledge of disaster risk
financing methods, including through macro-fiscal planning.

Moving towards Universal Health Coverage (UHC) contributes to human capital development,
sustainable and inclusive growth and development, and prevention, detection and response to
health emergencies, such as pandemics and anti-microbial resistance, in developing countries. In this
context, we affirm our commitment to the G20 Shared Understanding on the Importance of UHC
Financing in Developing Countries. As articulated in the Shared Understanding document, a multi-
sectoral approach, in particular the collaboration between finance and health authorities, with the
appropriate contribution of the private sector and non-government organizations, is crucial for
strengthening health financing, building on work by international organizations. In this regard, we
look forward to a joint session of Finance and Health Ministers in the margins of the Leaders’ Summit.
We appreciate the World Bank Group’s report, High-Performance Health Financing for Universal
Health Coverage: Driving Sustainable, Inclusive Growth in the 21st Century.

We underline our continued support for the Compact with Africa (CwA). This should involve closer
engagement with private sector investors and enhanced bilateral engagement, including coherent
contributions from development finance institutions as well as enhanced roles for participating
international organizations (WBG, AfDB, IMF) based on a clear understanding of their roles in
implementing the CwA.

We will continue our cooperation for a globally fair, sustainable, and modern international tax system,
and welcome international cooperation to advance pro-growth tax policies. We reaffirm the
importance of the worldwide implementation of the G20/OECD Base Erosion and Profit Shifting (BEPS)
package and enhanced tax certainty. We welcome the recent progress on addressing the tax
challenges arising from digitalization and endorse the ambitious work program that consists of a two-
pillar approach, developed by the Inclusive Framework on BEPS. We will redouble our efforts for a
consensus-based solution with a final report by 2020. We welcome the recent achievements on tax
transparency, including the progress on automatic exchange of financial account information for tax
purposes. We also welcome an updated list of jurisdictions that have not satisfactorily implemented
the internationally agreed tax transparency standards. We look forward to a further update by the
OECD of the list that takes into account all of the strengthened criteria. Defensive measures will be
considered against listed jurisdictions. In this regard, we recall the 2015 OECD report inventorying
available measures. We call on all jurisdictions to sign and ratify the multilateral Convention on
Mutual Administrative Assistance in Tax Matters. We continue to support tax capacity building in
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developing countries, including coordinating through the Platform for Collaboration on Tax (PCT) and
by applying the experience with medium-term revenue strategies and tailoring efforts to support
domestic resource mobilization in countries with limited capacities. We welcome the first progress
report of the PCT, as well as the Asia-Pacific Academy for Tax and Financial Crime Investigation in
Japan.

An open and resilient financial system, grounded in agreed international standards, is crucial to
support sustainable growth. We remain committed to the full, timely and consistent implementation
of the agreed financial reforms. We continue to evaluate their effects and welcome the FSB’s public
consultation report on SME financing. We will continue to monitor and, as necessary, address
vulnerabilities and emerging risks to financial stability, including with macroprudential tools. While
non-bank financing provides welcome diversity to the financial system, we will continue to identify,
monitor and address related financial stability risks as appropriate. We welcome the reports from
the FSB and International Organization of Securities Commissions (I0SCO) on market fragmentation,
and look forward to receiving progress updates in October including on ongoing work. We will
address unintended, negative effects of market fragmentation, including through regulatory and
supervisory cooperation. We continue to monitor and address the causes and consequences of the
withdrawal of correspondent banking relationships, and issues on remittance firms’ access to
banking services. Mobilizing sustainable finance and strengthening financial inclusion are important
for global growth. We welcome private sector participation and transparency in these areas.

Technological innovations, including those underlying crypto-assets, can deliver significant benefits
to the financial system and the broader economy. While crypto-assets do not pose a threat to global
financial stability at this point, we remain vigilant to risks, including those related to consumer and
investor protection, anti-money laundering (AML) and countering the financing of terrorism (CFT).
We reaffirm our commitment to applying the recently amended FATF Standards to virtual assets and
related providers for AML and CFT. We look forward to the adoption of the FATF Interpretive Note
and Guidance by the FATF at its plenary later this month. We welcome I0SCQO’s work on crypto-asset
trading platforms related to consumer and investor protection and market integrity. We welcome
the FSB’s directory of crypto-asset regulators, and its report on work underway, regulatory
approaches and potential gaps relating to crypto-assets. We ask the FSB and standard setting bodies
to monitor risks and consider work on additional multilateral responses as needed. We also welcome
the FSB report on decentralized financial technologies, and the possible implications for financial
stability, regulation and governance, and how regulators can enhance the dialogue with a wider
group of stakeholders. We also continue to step up efforts to enhance cyber resilience, and welcome
progress on the FSB’s initiative to identify effective practices for response to and recovery from cyber
incidents.

We welcome the United Nations Security Council Resolution 2462, which stresses the essential role
of the FATF in setting global standards for preventing and combatting money laundering, terrorist
financing and proliferation financing. We reiterate our strong commitment to step up efforts to fight
these threats. We call for the full, effective and swift implementation of the FATF Standards. We
welcome the achievement of the FATF Ministerial Meeting in April this year that has given the FATF
an open-ended mandate and led to strengthening the FATF’s governance, including the biennial
ministerial meeting and the FATF Presidency’s term extensions. We look forward to the FATF's
Strategic Review. We welcome FATF’'s commitment to monitor the risks and opportunities of financial
innovation, and to ensure the FATF standards remain relevant and responsive. We ask the FATF to
report back on progress in 2021. We look forward to further action by the FATF to strengthen the
global response to proliferation financing.
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Overview

Since its inception in 2008, the G20 has developed a very ambitious tax agenda to improve tax
cooperation and transparency and ensure that companies pay their taxes where they carry on
their activities. The constant efforts of the G20 over the past 10 years have dramatically changed
the environment, improving the efficiency and fairness of international tax. The results of these
efforts are now showing and they are big.

10 years ago, bank secrecy and opaque structures were used and abused by too many taxpayers
across the world to hide their assets and income from tax administrations. Thanks to the efforts
of the G20, bank secrecy for tax purposes no longer exists and all financial centres are now
engaged in the automatic exchange of financial information (through the OECD’s Common
Reporting Standard - CRS). In 2008, only 40 exchange of information agreements between
secretive jurisdictions and other countries had been put in place. Today, more than 4500
exchange of information agreements are in force with 90 jurisdictions implementing the CRS in
2018). As a result 47 million offshore accounts - with a total value of around 4.9 Trillion
euros - have been exchanged for the first time. This level of transparency in tax matters is
unprecedented and ensures that those assets will never escape detection. A small number of
jurisdictions have yet to fulfil their commitments to exchange automatically by 2018 at the latest
and they are urged to do so without further delay.

Beyond these impressive numbers, our action has had a very concrete impact. First, you and other
countries in the world have recovered taxes which had been defrauded for too long. For a few
years now, | have reported to you the amounts collected from taxpayers coming forward and
having disclosed formerly concealed assets and income through voluntary compliance
mechanisms and other offshore investigations. The latest update brings the amount to over EUR
95 billion in additional revenue (tax, interest, penalties) from such initiatives, which is an
addition EUR 2 billion since November 2018. That said, now that the CRS is fully implemented
this amount will stabilise and countries will annually collect taxes on the income generated by
the disclosed assets.

[ am also now in a position to report that there is economic evidence that your efforts have had
an impact on offshore bank deposits. Drawing on previous economic surveys, the OECD’s
analysis shows that bank deposits in international financial centres (IFCs) have fallen by
approximately 34% over the past ten years for a decline of USD 551 billion. A large part of
that decline is due to the onset of the automatic exchange of information, which accounts for
about two thirds of that decrease. Specifically, automatic exchange of information (AEOI) has
led to a decline of 20% to 25% in the bank deposits in IFCs over the past decade.

Tax evasion is also often linked to other financial crimes, which are becoming increasingly
sophisticated, including corruption, money laundering and terrorist financing. The OECD
promotes a “whole of government” approach to fighting these types of economic crimes through
its Oslo Dialogue, emphasising the great synergies that investigators can achieve through inter-
agency cooperation and information sharing. I am delighted to report on the establishment of
the OECD Asia-Pacific Academy for Tax and Financial Crime Investigation, hosted by Japan,
in the margins of your meeting and of the Ministerial Symposium on International Taxation. The
launch of this Academy, follows the success of the Academies established in Italy, in Kenya and in





Argentina from 2014 to 2018. This is about institution building and delivering on our
commitment to support capacity building.

Regarding our fight against Base Erosion and Profit Shifting (BEPS), I am glad to report that
the implementation of the standards to combat tax avoidance has been broad, consistent
and is continuing through the G20/0ECD BEPS Inclusive Framework.

Changes are massive and the proper implementation of the minimum standards is being
peer reviewed. Some figures just show the magnitude of the legal and practical changes:

e 21000 previously secret tax rulings have now been exchanged, which is an increase
of 4 000 additional rulings since I last reported to you. What does that mean? Companies
can no longer negotiate secret, sweetheart deals which would deprive other countries of
their revenues.

e 80 jurisdictions (up from 62 jurisdictions last year) have engaged in the exchange
of Country-by-Country reports (CBCR) on the activities, income and assets of
multinational enterprises, which began in June 2018. CBCR provides tax
administrations with access to extensive and consistent information on the largest foreign
MNEs, which pose the greatest potential BEPS risk to their jurisdictions, given their size
and potential revenues at stake.

e Preferential tax regimes allowed multinationals to avoid tax on their international
activities, contributing to base erosion. Since 2015 over 250 regimes have been
reviewed and virtually all of the regimes that were identified as harmful have been
amended or abolished. Around the world, harmful regimes can no longer be used by
countries to attract the tax base from other countries by targeting non-residents and
foreign income only.

e With the Multilateral Instrument to implement BEPS covering 88 jurisdictions and
already ratified by 25, treaty shopping, which deprives countries of billions of euros in
revenue, is also coming to an end. At this stage, all treaty shopping hubs have signed
the Multilateral Instrument and tax administrations are reporting that they can see
meaningful behavioural changes among taxpayers.

Overall, the very high profile of our work against tax fraud and tax avoidance has brought tax
matters to the boardrooms and is having a massive impact. These are just some of the successes.
But implementing the OECD /G20 BEPS Package can also be a legal and administrative challenge.
Ensuring that all members of the Inclusive Framework have the capacity to benefit from the
international standards is essential to maintaining a global level playing field. This work
continues through the Inclusive Framework and the Global Forum on Transparency and
Exchange of Information, as well as in collaboration with other international organisations. The
OECD/UNDP Tax Inspectors Without Borders has been a major success story, helping
developing countries raise USD 470 million in additional tax revenue to date. The Platform
for Collaboration on Tax brings together the IMF, the OECD, the UN and the World Bank Group to
ensure that capacity building efforts are coordinated and coherent.





The implementation of the OECD /G20 BEPS Package is a good start, but we must now finish
the job. The tax challenges of the digitalisation of the economy remain to be addressed. The
public, in many countries, have yet to be convinced that changes are real and that justice has been
restored in the international tax system. More needs to be done to complete our efforts, which
are now recognised by all Inclusive Framework members. Working together, they have
acknowledged that further efforts are necessary to stabilise the international tax system to make
it more robust in the face of the increasing digitalization of business activities.

When I delivered to you the interim report on the tax challenges arising from digitalisation
in March of 2018, the landscape was characterised by division. Today, because of your
political will and your leadership, countries are working together and have agreed on a
programme of work to deliver, by the end of 2020, a solution to these challenges. The aim
is to overcome the obstacles that jurisdictions face in trying to tax the profits that
multinational companies earn from users and consumers located in those jurisdictions,
particularly where the companies are not physically present in those markets. They have
also agreed to work on mechanisms so that companies would see their profits taxed at
some minimum levels. In January, the 129 members of the Inclusive Framework agreed a policy
note that identified the contours of a solution based on two pillars - one addressing the re-
allocation of taxing rights (Pillar 1) and the other based around a minimum tax to address the
remaining BEPS issues (Pillar 2). Today, the programme of work to deliver a solution by the end
of 2020 is submitted to you for endorsement. These are complex and difficult questions and
in particular, the gaps to find a unified approach in Pillar 1 will have to be bridged. This
will require political leadership of the G20 to forge the way to a global, consensus-based,
long-term solution in 2020.
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1. Addressing the tax challenges arising from digitalisation

Great success has been achieved with the global implementation of both tax transparency
standards and the Base Erosion and Profit Shifting (BEPS) measures. However, more
progress is needed to address the tax challenges arising from digitalisation, which are high
on the political agenda.

In March 2018, I provided you with an Interim Report on the Tax Challenges Arising from
Digitalisation, recognising that in spite of divergent views on the tax consequences of the
digitalisation process, the members of the OECD/G20 Inclusive Framework on BEPS agreed to
continue working together.

The G20 Leaders, at their Buenos Aires Summit on 30 November-1 December 2018,
expressed their political support by stating in the communiqué that they “will continue to work
together to seek a consensus-based solution to address the impacts of the digitalisation of the
economy on the international tax system, with an update on 2019 and a final report by 2020".

The work has accelerated since then, and in January 2019 the OECD/G20 Inclusive
Framework on BEPS agreed and published a Policy Note, where they agreed to examine and
develop concrete proposals, articulated around two complementary pillars. The first pillar
focuses on the allocation of taxing rights including nexus issues with three different proposals
that would modify the existing rules based on the concepts of “user participation”, “marketing
intangibles” and “significant economic presence”. All three proposals reallocate more taxing
rights to the market jurisdictions. The second pillar explores a global anti-base erosion
mechanism which aims to address the continued risk of profit shifting to entities subject to no or

very low taxation.

Since January 2019, the work has continued to examine these proposals, including by
considering how the gaps between the positions of different jurisdictions could be bridged.
As part of this work, a public consultation was held in March 2019 which gathered over 400
participants and attracted over 2000 pages of comments from business, civil society, and
academia that took part in the public consultation in March.

A major step forward was taken by the OECD /G20 Inclusive Framework on BEPS with the
agreement on the Programme of Work at its plenary meeting on 28-29 May 2019. This
agreement paves the way to further explore a long-term, consensus-based solution by 2020, and
provides detailed instructions for the OECD/G20 Inclusive Framework and its technical groups.

This work goes beyond the existing BEPS standards to explore fundamental changes to the
international tax architecture. To support governments in understanding its implications,
the OECD will provide an economic analysis and impact assessment of the proposals. In
order to agree on the long-term solution, it will be necessary to refine and unify the options and
find the right balance between precision and administrability for jurisdictions at different levels
of development.

Agreeing on a sustainable and workable solution will demand political engagement and
compromise and the G20 leadership can be instrumental in this process. In order to meet
the G20’s deadline of 2020, political agreement needs to be reached soon on the fundamentals of
the solution.
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The Programme of Work is attached as Annex 1 to this report and submitted for your
endorsement.

2. Tax transparency developments

By the end of 2018, 90 of the 100 jurisdictions that had committed to start automatic
exchanges of financial account information (AEOI) in 2017 or 2018 had done so, which was
the largest tax information exchange event in history.

Even before exchanges had started, AEOI was having an impact: taxpayers came forward and
disclosed formerly concealed assets and income through voluntary compliance mechanisms and
other offshore investigations to avoid being caught by AEOI once it started. By June 2019,
jurisdictions around the globe had identified over EUR 95 billion in additional revenue
(tax, interest, penalties) from such initiatives.

Now with AEOI a reality, we can see the clear benefit to
tax administrations of AEOI - information on more
than 47 million financial accounts were exchanged in
2018 alone, with a total value of around EUR 4.9
trillion. Tax administrations are now able to assess which

Information exchanged on
more than 47 million
financial accounts, with a
total value of around EUR
4.9 trillion

of these accounts had not been disclosed and collect the
taxes due on the income. Moreover, we have analysed
what impact the implementation of the tax transparency standards have had on cross-border
deposits. The results reinforce the importance of this work and the G20’s support.

The OECD’s analysis shows that bank deposits in international
financial centres (IFCs) have fallen by approximately 34%
over the past ten years for a decline of USD 551 billion. A large
part of that decline is due to the onset of the automatic
exchange of information, which accounts for about two thirds
of that decrease. Specifically, AEOI has led to a decline of
20% to 25% in the bank deposits in IFCs over the past decade.

AEOI resulted in a decline
of 20% to 25% of bank
deposits in international

financial centres

At the same time, the OECD has been working with the G20 to push jurisdictions over the
finish line and to ensure a level playing field with respect to the implementation of the
internationally agreed tax transparency standards. In July 2018, I presented to you updated
objective criteria to identify jurisdictions that were not implementing the tax transparency
standards.! These criteria are reproduced in Box 1.

I www.oecd.org/ctp/oecd-secretary-general-tax-report-g20-finance-ministers-july-2018.pdf
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Box 1. Benchmarks for the Objective Criteria to Identify Jurisdictions that have not
Satisfactorily Implemented the Tax Transparency Standards:

e a “Largely Compliant” overall rating with respect to the exchange of information on request
(EOIR) standard, taking into account the Global Forum’s second round of reviews on an
ongoing basis and provided jurisdictions (other than those that received a provisional rating
in the first round) have had an opportunity to respond to any downgrades in rating through a
supplementary report,

e with respect to the implementation of the AEOI standard, all necessary legislation is in place
and exchanges commenced by the end of 2018; and agreements activated with substantially
all interested appropriate partners by the end of 2019; and

e having the multilateral Convention in force or having a sufficiently broad exchange network
of bilateral agreements in force permitting both EOIR and AEOI.

In order for a jurisdiction to be considered to comply with respect to international tax transparency,
it would need to meet the benchmarks of at least two of the three above-mentioned criteria. However,
a jurisdiction will be considered as failing to comply notwithstanding that it may have met the
benchmarks of two of the three criteria if: a) it is determined to be “non-compliant” overall for its
implementation of the EOIR standard; or b) it has, contrary to its commitment to the Global Forum
to implement the AEOI Standard by 2018, not met the AEOI benchmark set out above.

Based on these criteria, I reported to the G20 Leaders’ in December 2018 that 15 jurisdictions
were at-risk of being considered as having not satisfactorily implemented the internationally
agreed tax transparency standards. Following that report, 5 of those jurisdictions met the criteria
by the end of 2018 because they commenced their first exchanges under the automatic exchange
of information criterion.

The full requirements of the AEOI criterion will only apply as of the end of 2019, when all
committed jurisdictions will need to have exchange agreements activated with substantially all
interested appropriate partners. However, [ can now provide you with an intermediate report on
the status of compliance with the international tax transparency standards in respect of the
criteria as they apply for the end of 2018. Ten jurisdictions had not satisfactorily implemented
the criteria at the end of 2018 as they had not yet commenced automatically exchanging
information - Antigua and Barbuda, Brunei Darussalam, Dominica, Israel, Montserrat, Niue, Saint
Vincent and the Grenadines, Sint Maarten, Trinidad and Tobago and Vanuatu.

Since the end of 2018, two of these jurisdictions - Antigua and Barbuda and Saint Vincent and the
Grenadines - have commenced automatically exchanging information, complying with the
criteria and today have therefore satisfactorily implemented the tax transparency standards. In
addition, Brunei Darussalam and Dominica have made progress in putting in place their legal
frameworks, including through the ratification of the multilateral Convention. Israel has also
finalised its legal framework. These jurisdictions now need to commence exchanges without
further delay to meet the criteria. The remaining jurisdictions identified still need to make major
improvements in order to satisfy the criteria. We are working with all of these jurisdictions to
provide whatever assistance is needed to help them fulfil their commitments.

[ will provide an update to you, at your meeting in October 2019, on progress made by the
jurisdictions identified above, as well as the number of jurisdictions that may be at risk of not
meeting the additional test for AEOI by the end of 2019.
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3. Implementing the Base Erosion and Profit Shifting (BEPS) measures

The recent plenary meeting of the OECD /G20 Inclusive Framework on BEPS on 28-29 May
2019 has provided a good opportunity for its members to assess the progress made with
respect to the implementation of the BEPS measures. By welcoming 13 new members since
my last report to you in July 20182, the OECD/G20 Inclusive Framework on BEPS has now
expanded to 129 members including over 70% of non-OECD and non-G20 countries and
jurisdictions from all geographic regions. With greater inclusiveness, developing countries’
perspectives and inputs are increasingly influencing the development of international standards.
The 3rd Annual Progress Report of the OECD/G20 Inclusive Framework on BEPS is attached as
Annex 2 to this report.

The core elements of the BEPS package are the four minimum standards3, and significant
progress has been achieved in their implementation. There are now concrete results.

Harmful preferential tax regimes allowed multinationals to avoid tax on their international
activities, contributing to base erosion. Since 2015 over 250 regimes have been reviewed and
virtually all of the regimes that were identified as harmful have been amended or
abolished. Since my last report in July 2018 70 additional regimes have been reviewed, progress
is being monitored and newly introduced regimes are being brought into the review process
shortly after their introduction. Around the world, harmful regimes can no longer be used by
countries to attract the tax base from other countries by targeting non-residents and foreign
income only. In addition, low or no tax jurisdictions had in the past escaped scrutiny under the
harmful tax practice rules. But the criteria has been changed and they must now ensure that
companies established there have appropriate substance to their activities. Finally, on exchange
of tax rulings between tax administrations, information on more than 4 000 additional tax
rulings have been exchanged among governments since my last Reportinin July 2018, resulting
in information on a total of 21 000 tax rulings exchanged, for the sake of full transparency.

On tax treaty abuse, the majority of the OECD/G20 Inclusive Framework members are now in
the process of strengthening their tax treaty network. This will be done primarily through the
Multilateral Convention to Implement Tax Treaty Related Measures to Prevent BEPS (the BEPS
Multilateral Instrument). It entered into force on 1 July 2018 and now covers 88 jurisdictions
and, once all signatories have ratified, will impact over 1 500 tax agreements. As of May
2019, 25 jurisdictions have already finalised their ratification process, including four G20
members* and 15 OECD Member Countries>. We encourage all countries that have not yet
ratified, to do so at the earliest possible delay.

Antigua and Barbuda, Armenia, Aruba, Cabo Verde, Cook Islands, Dominica, Dominican Republic, Faroe
Islands, Greenland, Grenada, Morocco, North Macedonia, and Saint Vincent and the Grenadines.

Namely BEPS Action 5 on harmful tax practices, Action 6 on tax treaty abuse, Action 13 on transfer pricing
documentation, and Action 14 on dispute resolution mechanisms.
Australia, France, Japan and UK

Australia, Austria, Finland, France, Ireland, Japan, Lithuania, Luxembourg, Netherlands, New Zealand,
Poland, Slovakia, Slovenia, Sweden, and the United Kingdom.
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Key Results on BEPS Implementation

; Since the first exchanges of
Combating Harmful Tax Countering Tax Treaty Abuse g
Practices Country-by-Country (CbQ)

reports in June 2018, 18
additional  jurisdictions  have
introduced CbC reports filing
ool rA o A SNl RlEg  requirements for multinational

1500 tax treaties enterprises (MNEs), bringing the
total to 80 jurisdictions. This
translates into 600 new bilateral
Ensuring Transparency Improving Dispute relationships, for a total of 2 000
Resolution bilateral relationships. Moreover,

Almost 90 signatories of the
BEPS Multilateral Instrument

the  first aggregated and
anonymised statistics prepared

Around 85% of Mutual from data collected on CbC reports

Agreement Procedures cases . .
is already showing some

concluded in 2017 resolved

interesting patterns of where
MNEs activity is located, reporting
of profits and the tax paid. The
work to support the effective use of CbC reports by tax administrations is providing greater
certainty to MNESs, including through the International Compliance Assurance Programme
(ICAP) which is a multilateral risk assessment process, using CbC reports and other information.
Currently, 15 tax administrations are participating in a pilot programme.

The work on dispute resolution, aimed at improving Mutual Agreement Procedures (MAP)
shows encouraging results. Already 45 jurisdictions have been reviewed, around 990
recommendations for improvement have been issued and the stage 2 monitoring process has
already begun. The early results of this stage 2 monitoring process indicates that jurisdictions
are making tangible progress in addressing the recommendations and improving their dispute
resolution mechanisms.

The dispute prevention and resolution work is a key aspect of the G20 tax certainty
agenda. A wide range of activities relating to tax certainty is going on and the 2019 Progress
Report on Tax Certainty: IMF/OECD Report for the G20 Finance Ministers and Central Bank
Governors is attached as Annex 3 to this report.

Tax administrations are reporting early positive signs from implementation of BEPS
actions. An early survey of a number of members of the OECD’s Forum on Tax Administration
(FTA), shows there are positive signals that BEPS implementation is taking place in practice. They
report that Multinational Enterprises (MNEs) are implementing new requirements and are highly
engaged. There are also signs of changes in behaviour with some MNEs actively seeking greater
collaboration and transparency with tax administrations. Tax administrations themselves are
enhancing their approaches, IT systems and guidance, seeking greater consistency and tax
certainty for both administrations and MNEs, in particular through closer collaboration on how
they assess, identify and treat tax risk.
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4. Capacity Building - Supporting the BEPS Implementation in developing
countries

With participation on an equal footing in the BEPS process, the OECD/G20 Inclusive
Framework supports technical assistance to developing countries in the implementation
of the BEPS package through various tools and initiatives. To date, 30 bespoke induction
programmes have been launched with the aim of assisting developing countries to successfully
implement their BEPS priorities.

Tackling tax crimes and other financial crimes is an important area where capacity
building is needed. In the context of the Oslo Dialogue, launched in 2011 to promote a ‘whole of
government’ approach to tackle financial crimes, over 650 financial crime investigators from
more than 80 countries have been trained in Centres of the OECD’s International Academy for
Tax Crime Investigations in Italy, Kenya, and in Argentina.

Japan has now decided to host the OECD Asia-Pacific Academy for Tax Crime Investigation
in Wako, which will be established in the margins of the Ministerial Symposium on
International Taxation on 8 June 2019. This will help provide training for tax officials from the
entire region.

In addition, the OECD/UNDP Tax Inspectors Without Borders (TIWB) initiative continues
to provide hands-on audit support to tax administrations in developing countries, engaging
tax audit experts to transfer skills to strengthen capacity in auditing MNEs. With 61 programmes
ongoing or completed and over 28 upcoming programmes in the pipeline in Africa, Asia Pacific,
Latin America and Caribbean, and Eastern Europe, TIWB is fast expanding. Following the
successful “South-South” experience of the Kenya-Botswana TIWB programme in 2017, the
cooperation is increasing with India, Kenya, Morocco, Mexico, Nigeria, and South Africa providing
support. TIWB is now branching out from general audit support to more specific sector audits
mainly in mining, financial sector, commodities and telecommunications; as well as from tax
avoidance issues to tax evasion issues supporting investigations for tax and crime.

TIWB key figures: Evolution of tax revenues collected (cumulative)

April 2018 April 2019

USD 414 million USD 470 million

To date, 470 million USD of additional revenues have been raised. TIWB represents good
value for money with over 100 USD in additional revenues recovered for every 1 USD spent
on operating costs.

The partners in the Platform for Collaboration on Tax (PCT) - the IMF, OECD, UN, and WBG
- continue to strengthen their co-operation by implementing the Action Plan agreed at the
conclusion of the first PCT conference in 2018. The PCT is currently expanding its secretariat to
enable it to deliver on the Action Plan, and is preparing a full update on activities. Progress is
made on the toolkits being developed by the PCT, which are intended to provide practical
implementation guidance on BEPS issues of particular relevance to developing countries.
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Introduction

154 jurisdictions closely cooperate within the framework of the Global Forum on Transparency
and Exchange of Information for Tax Purposes (the Global Forum) seeking to advance the
capacity of tax authorities to detect tax evasion and strengthen tax compliance. This cooperation
delivers results. Tax transparency and exchange of information continues to expand and at an
unprecedented scale. Since the last report to the G20 Finance Ministers and Central Bank
Governors published in July 2018, several important developments have taken place.

1. Automatic Exchange of Information (AEOI)
Building the Global Network of AEOI

In July 2018, you called on the jurisdictions due to commence automatic exchange of financial
account information for tax purposes (the AEOI Standard) in 2018 to ensure that all necessary
steps were taken to meet this timeline. By the end 0f 2018, already 90 jurisdictions had exchanged
information on financial accounts held by non-residents and two more jurisdictions have
exchanged such information during 2019.6

These exchanges marked a major victory in the global fight against tax evasion. It should be noted,
though, that some jurisdictions experienced delays due to technical issues or delays in putting in
place the domestic or international legislative framework for the collection and exchange of
information.” The Global Forum has been working closely with these jurisdictions to ensure that
they commence AEOI as soon as possible. The exchanges due to take place in September 2019 are
therefore expected to be more widespread. The focus is now also on ensuring that the exchange
networks in place are sufficiently broad (i.e. they include all interested appropriate partners,
being those interested in receiving information and that meet the expected standards on
confidentiality and data safeguards).

The global AEOI network is also expanding as developing countries (without financial centres
which were therefore not invited to commence exchanges by 2018) are voluntarily expressing
their intention to implement the AEOI Standard. These countries benefit from the support offered
in the framework of the Global Forum’s Plan of Action for Developing Countries’ Participation in
AEOI (2017) and are taking steps towards AEOI. Around twenty developing country members
have already engaged in a preliminary assessment of their capacity for implementing the AEOI
Standard. In addition, five bilateral pilot projects are underway to support developing countries
in the implementation of AEOL.8

6 www.oecd.org/tax/automatic-exchange/commitment-and-monitoring-process/

7 As of 31 December 2018, Montserrat, Saint Vincent and the Grenadines and Vanuatu had not exchanged
information because their technical implementation was ongoing; however, Saint Vincent and the
Grenadines have since exchanged, Brunei Darussalam, Dominica, Israel, Niue, Sint Maarten and Trinidad
and Tobago had not exchanged information because their legal implementation was still not completed.
Antigua and Barbuda completed its legal implementation in early 2019 and subsequently exchanged
information.

8 Albania and Italy; Georgia and Germany; Ghana and the United Kingdom; Morocco and France; and the
Philippines and Australia.
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As a result, in addition to two developing countries which commenced exchanges in 2018
(Azerbaijan and Pakistan), six other developing country members have already declared their
intention to commence exchanges by a specific date, with more commitments expected in the
near future. Nigeria and Ghana are looking to commence exchanges this year and Albania,
Kazakhstan (which also hosts a financial centre), the Maldives and Peru intend to start exchanges
in 2020.

The up-to-date status of AEOI commitments can be found in Table 1 that summarises the intended
implementation timelines of the new standard.

Table 1. The Status of AEOI Commitments® (as of 16 May 2019)

JURISDICTIONS UNDERTAKING FIRST EXCHANGES IN 2017 (49)

Anguilla, Argentina, Belgium, Bermuda, British Virgin Islands, Bulgaria, Cayman Islands, Colombia, Croatia,
Cyprus™, Czech Republic, Denmark, Estonia, Faroe Islands, Finland, France, Germany, Gibraltar, Greece,
Guernsey, Hungary, Iceland, India, Ireland, Isle of Man, Italy, Jersey, Korea, Latvia, Liechtenstein, Lithuania,
Luxembourg, Malta, Mexico, Montserrat, Netherlands, Norway, Poland, Portugal, Romania, San Marino,
Seychelles, Slovak Republic, Slovenia, South Africa, Spain, Sweden, Turks and Caicos Islands, United Kingdom

JURISDICTIONS UNDERTAKING FIRST EXCHANGES IN 2018 (51)

Andorra, Antigua and Barbuda, Aruba, Australia, Austria, Azerbaijan™, The Bahamas, Bahrain, Barbados,
Belize, Brazil, Brunei Darussalam, Canada, Chile, China, Cook Islands, Costa Rica, Curacao, Dominica,
Greenland, Grenada, Hong Kong (China), Indonesia, Israel, Japan, Lebanon, Macau (China), Malaysia,
Marshall Islands, Mauritius, Monaco, Nauru, New Zealand, Niue, Pakistan™, Panama, Qatar, Russia,
Saint Kitts and Nevis, Saint Lucia, SaintVincent and the Grenadines, Samoa, Saudi Arabia, Singapore,
Sint Maarten, Switzerland, Trinidad and Tobago, Turkey, United Arab Emirates, Uruguay, Vanuatu

JURISDICTIONS UNDERTAKING FIRST EXCHANGES BY 2019 (3)
Ghana***, Kuwait**** and Nigeria***
JURISDICTIONS UNDERTAKING FIRST EXCHANGES BY 2020 (5)
Albania***, Kazakhstan, Maldives***, Oman and Peru***
DEVELOPING COUNTRIES HAVING NOT YET SET THE DATE FOR FIRST AUTOMATIC EXCHANGE (46)

Armenia, Benin, Bosnia and Herzegovina, Botswana, Burkina Faso, Cape Verde, Cambodia, Cameroon, Chad,
Cote d’lvoire, Djibouti, Dominican Republic, Ecuador, Egypt, El Salvador, Eswatini, Former Yugoslav Republic
of Macedonia, Gabon, Georgia, Guatemala, Guyana, Haiti, Jamaica, Kenya, Lesotho, Liberia, Madagascar,
Mauritania, Moldova, Mongolia, Montenegro, Morocco, Niger, Papua New Guinea, Paraguay, Philippines,
Rwanda, Senegal, Serbia, Tanzania, Thailand, Togo, Tunisia, Uganda, Ukraine

* The United States has undertaken automatic information exchanges pursuant to FATCA from 2015 and entered into
intergovernmental agreements (IGAs) with other jurisdictions to do so. The Model 1A IGAs entered into by the United
States acknowledge the need for the United States to achieve equivalent levels of reciprocal automatic information
exchange with partner jurisdictions. They also include a political commitment to pursue the adoption of regulations
and to advocate and support relevant legislation to achieve such equivalent levels of reciprocal automatic exchange.

™ Note by Turkey: The information in the documents with reference to “Cyprus” relates to the southern part of the
Island. There is no single authority representing both Turkish and Greek Cypriot people on the Island. Turkey
recognizes the Turkish Republic of Northern Cyprus (TRNC). Until a lasting and equitable solution is found within the
context of the United Nations, Turkey shall preserve its position concerning the “Cyprus issue”.

Note by all the European Union Member States of the OECD and the European Union: The Republic of Cyprus is
recognised by all members of the United Nations with the exception of Turkey. The information in the documents
relates to the area under the effective control of the Government of the Republic of Cyprus.

** Developing countries that do not host a financial centre were not asked to commit to 2018 but these jurisdictions
have done so voluntarily.

" Kuwait originally expected to exchange information in 2018, but has since postponed its date of first exchange to
2019.
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Ensuring the effectiveness of AEOI Implementation

Before the exchanges under the AEOI Standard commenced, the Global Forum had started
assessments of the completeness of the legal and other frameworks which were put in place by
the committed jurisdictions for the purpose of AEOI implementation. These assessments focused
on three key aspects.

First, the Global Forum completed preliminary assessments of confidentiality and data
safeguards standards in place to ensure that all jurisdictions exchanging information comply with
the required standards in this area. Where gaps were identified, assistance was provided to
address them.

Second, the assessment extended to the content of the domestic legal frameworks requiring
financial institutions to collect and report information. All of the key elements of the reporting
and due diligence rules were covered. As part of these assessments, the Global Forum also
reviewed jurisdiction-specific exemptions of financial institutions or financial accounts seen as
posing a low risk of being used for tax evasion. This process has now extended to the assessment
of legal frameworks in relation to beneficial ownership and the wider enforcement and
compliance frameworks relied upon for AEOLI. It is due to shortly be completed. Jurisdictions are
already making progress on addressing identified gaps.

Finally, the Global Forum has been closely monitoring the exchange agreements put in place to
facilitate exchanges between all interested appropriate partners. A dedicated process has been
put in place which allows any jurisdiction which becomes concerned of a delay to raise this issue
within the Global Forum and work towards its resolution. In this regard, by the end of 2019, the
Global Forum will assess the progress made by jurisdictions to deliver upon their commitment to
have agreements with all interested appropriate partners.

Global Forum on Transparency
‘and Exchange of Information for Tax Purposes.

With the commencement of exchanges, the Global Forum will

move to begin to assess whether the AEOI Standard is operating The framework for the
. . . . . . full AEOI reviews:

effectively in practice. This assessment will cover the issue of Heanns ol

whether proper enforcement mechanisms have been put in place i

and whether financial institutions are carrying out their »

obligations in accordance with the Standard. At the 2018 plenary
meeting, the Global Forum adopted the Terms of Reference,® and
the next step is to develop and test a framework for assessing the
effectiveness of the AEOI Standard in practice. The effectiveness
reviews will then commence in 2020.

9 www.oecd.org/tax/transparency/AEOI-terms-of-reference.pdf.
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2. Exchange of Information on Request (EOIR)
Delivering EOIR Peer Reviews

In the second round of EOIR peer reviews, which commenced in 2016, 45 new ratings have been
published as of 16 May 2019, of which 14 overall ratings are “Compliant”, 28 “Largely Compliant”
and 3 “Partially Compliant” (see Table 2 “Overall Ratings Following Peer Reviews against the
EOIR Standard” below). A further 33 reviews are on-going.10 This includes in particular the
reviews of practically all jurisdictions that had been assigned provisional ratings in 2017.11

In the second round, several jurisdictions have improved their overall rating, from “Largely
Compliant” to “Compliant”, and one from “Partially Compliant” to “Largely Compliant”. Progress
is being recorded on the elements which were subject to the first round of EOIR peer review and
are re-visited in the second round, and in particular there is a positive trend of increasing capacity
to deal with the growing volume and complexity of requests. This augurs well for the potential
benefits of higher revenue mobilisation based on future EOIR cooperation in the light of the recent
AEOI data exchanges. Nevertheless, the implementation of the new beneficial ownership
requirement continues to raise concerns with most jurisdictions having received
recommendations to improve their legal framework to align with international standards and in
some cases with an impact on overall rating resulting in a downgrade. Annual follow-up
monitoring is in place to track the progress made at the post-assessment stage.

10 Reviews are launched according to the Schedule of Reviews available at
www.oecd.org/tax/transparency/about-the-global-forum/publications/schedule-of-reviews.pdf.

11 Andorra, Costa Rica, Dominican Republic, Guatemala, Lebanon, Marshall Islands, Federated States of
Micronesia, Nauru, Panama, Samoa, Trinidad and Tobago, United Arab Emirates and Vanuatu.
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Table 2. Overall Ratings Following Peer Reviews against the EOIR Standard (as of 16 May

2019)
Ratings based on First round of reviews Ratings based on Second round of | Overall rating
reviews
China (People’s Republic of), Colombia, Bahrain, Estonia, France, Guernsey, Compliant
Finland, Iceland, Korea, Lithuania, Mexico, Ireland, Isle of Man, Italy, Jersey,
Slovenia, South Africa, Sweden Mauritius, Monaco, New Zealand,
Norway, San Marino, Singapore
Albania, Argentina, Azerbaijan, Barbados, Aruba, Australia, Austria, The Largely
Belize, Botswana, British Virgin Islands, Brunei | Bahamas, Belgium, Bermuda, Brazil, Compliant
Darussalam, Bulgaria, Burkina Faso, Canada, Cayman Islands, Denmark,
Cameroon, Chile, Cook Islands, Cyprus, Czech Germany, Hong Kong (China),
Republic, El Salvador, Gabon, Georgia, Hungary, India, Indonesia, Jamaica,
Gibraltar, Greece, Grenada, Israel, Kenya, Japan, Liechtenstein, Luxembourg,
Latvia, Lesotho, Macao (China), Malaysia, North Macedonia, Netherlands,
Malta, Mauritania, Montserrat, Morocco, Philippines, Qatar, Saint Kitts and
Nigeria, Niue, Pakistan, Poland, Portugal, Nevis, Spain, Turks and Caicos
Romania, Russia, Senegal, Slovak Republic, Islands, United Kingdom, United
Saint Lucia, Saint Vincent and the Grenadines, States
Saudi Arabia, Seychelles, Switzerland, Uganda,
Uruguay
Andorra, Antigua and Barbuda, Costa Rica, Provisionally*
Dominica, Dominican Republic, Guatemala, Largely
Federated States of Micronesia, Lebanon, Compliant
Nauru, Panama, Samoa, United Arab Emirates,
Vanuatu
Anguilla, Sint Maarten, Turkey Curacgao, Ghana, Kazakhstan Partially
Compliant
Marshall Islands Provisionally*
Partially
Compliant

* These jurisdictions have been reviewed under the Fast-Track review procedure and assigned a provisional overall
rating. Their full reviews under the strengthened 2016 Terms of Reference have been launched or are due to be

launched shortly.

** This jurisdiction applied for the Fast-Track review, but the progress it demonstrated was not sufficient to justify an

upgrade of its rating beyond Non-Compliant.

Ensuring a Level Playing Field

The Global Forum has a process in place which allows its members to nominate and scrutinise
non-members to ensure a level playing field. At the 2017 plenary, the Global Forum members
agreed that Bosnia and Herzegovina, Montenegro and Serbia are of relevance for EOIR purposes.
All three countries have subsequently joined the Global Forum. In 2018, Oman and Jordan were
identified as relevant with Oman joining the Global Forum shortly after.
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3. The Convention on Mutual Administrative Assistance in Tax Matters

Since 2009, the G20 has consistently encouraged countries to sign the Convention on Mutual
Administrative Assistance in Tax Matters (the multilateral Convention). During this period, the
multilateral Convention has vastly enlarged the number of jurisdictions which participate in it
from below 20 to 128 (see Appendix 1). Today the multilateral Convention creates an impressive
network equivalent to over 6,000 bilateral agreements which enables all forms of tax co-
operation to tackle tax evasion and avoidance.

Since the last report to the G20 Finance Ministers and Central Bank Governors,!2 the multilateral
Convention has entered into force in eight jurisdictions, i.e. Bahamas, Bahrain, Grenada, Hong
Kong (China), 13 Macau (China), 1* Peru, Turkey, and United Arab Emirates. In further four
jurisdictions the agreement entered into force, following the deposition of an instrument of
ratification, acceptance or approval, i.e. Jamaica, Kuwait, Qatar and Vanuatu. Two jurisdictions,
Antigua and Barbuda and Dominica, signed the multilateral Convention and deposited the
instrument of ratification, acceptance or approval. In Antigua and Barbuda the convention has
entered into force and in Brunei Darussalam and Dominica it will do so in a few weeks. Three
countries - Ecuador, Mauritania and North Macedonia - have signed the multilateral Convention
with further steps pending.

Whilst all G20 countries, all BRIICS, all OECD countries, and major financial centres participate in
this legal instrument, there are still many developing countries which are yet to sign and ratify it.

13 Extension by the People’s Republic of China.

14 Extension by the People’s Republic of China.
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4. Technical Assistance

More than a half of the existing Global Forum members, and practically all new members, are
developing countries. This creates a constant demand for technical assistance.

This demand is now particularly acute as members are
undergoing the second round of EOIR peer reviews which
includes some new elements. One of the key challenges faced by

Global Forum on Transparency
and Exchange of Information for Tax Purposes.

Inter-American Development Bank

members in this round concerns beneficial ownership. To help A Beneficial
governments implement the Global Forum’s standards on Ownership

. . . . Implementation
ensuring that law enforcement officials have access to reliable Toolkit

information on who the ultimate beneficial owners are behind a
company or other legal entity, the Global Forum - in partnership
with the Inter-American Development Bank - released A
Beneficial Ownership Toolkit (March 2019).15 As the current
beneficial ownership standard does not provide a specific
method for implementing it, the toolkit seeks to assist policy
makers in implementing the legal and supervisory frameworks

to identify, collect and maintain the necessary beneficial
ownership information.

In addition, as more and more developing countries express their intention to implement AEOI,
technical assistance in this area is expanding. Overall, at the moment, more than 50 developing
countries are provided with tailored support either as part of a structured Induction Programme
or through ad hoc assistance offered on request.

p— The Global Forum is actively working at the regional level to

) T Q seek political commitment for the effective use of tax

Tax Transparency transparency tools. The Yaoundé Declaration (2017) called on

in Africa . .

all African countries to make the best use of the most recent

/ improvements in global tax transparency.!¢ As of 16 May 2019,

the number of African countries which have now adhered to

this Declaration reached 24.17 Practical steps made towards

e stronger tax transparency were discussed at the 6th Meeting

Infiative of the Global Forum’s Africa Initiative held in Kigali, Rwanda,

Progress ‘ on 28 February and 1 March 2019. The meeting was attended

CERG / by over 20 African countries and marked by the launch of the
12018 @))0ECD first progress report on tax transparency in Africa.18

15 www.oecd.org/tax/transparency/beneficial-ownership-toolkit.pdf.

16 The Yaoundé Declaration (2017), www.oecd.org/tax/transparency/vaounde-declaration.pdf.
17 The list of signatories is available at: www.oecd.org/tax/transparency/technical-

assistance/declaration/yaounde-declaration-list-of-signatories%20.pdf.

18 www.oecd.org/tax/transparency/africa-initiative-report-2018.pdf
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The work is also progressing in other regions. Alongside the 2018 Global Forum plenary which
was hosted by Uruguay, a high-level meeting for Latin American countries was held, resulting in
the signature of the Punta del Este Declaration which calls for closer international tax co-
operation in several areas, including with respect to providing more efficient access to the
beneficial ownership information and closer interagency co-operation.1? As of 16 May 2019, eight
jurisdictions?? have adhered to this Declaration.

Further, the Global Forum co-organised high-level events in Tbilisi (Georgia) and in Kyiv
(Ukraine), in co-operation with the Georgian and Ukrainian authorities in July and November
2018 respectively, which focused on the implementation of the measures enhancing tax
transparency and fighting profit shifting.

Future Outlook

This year the Global Forum marks its 10t anniversary since a major restructuring that took place
in 2009 to provide for an open membership and put in place the process of EOIR peer reviews.
The upcoming plenary meeting will therefore allow the Global Forum to report on a remarkable
journey made in the past decade. Alongside, the Global Forum will continue to deliver EOIR
reports according to the schedule and to build the foundation for commencing the AEOI
effectiveness reviews in 2020.

19 www.oecd.org/tax/transparency/Latin-American-Ministerial-Declaration.pdf

20 Argentina, Chile, Colombia, Ecuador, Panama, Paraguay, Peru and Uruguay.
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Appendix 1

Jurisdictions participating in the multilateral Convention on Mutual Administrative
Assistance in Tax Matters* (as of 16 May 2019)

Current status

Jurisdictions regarding the
Convention

Albania, Andorra, Anguilla®), Antigua and Barbuda, Argentina, Aruba(?),
Australia, Austria, Azerbaijan, Bahamas, Bahrain, Barbados, Belgium,
Belize, Bermuda(), Brazil, British Virgin Islands(®), Bulgaria, Cameroon,
Canada, Cayman Islands®), Chile, China (People’s Republic of),
Colombia, Cook Islands, Costa Rica, Croatia, Curacao®), Cyprus, Czech
Republic, Denmark, Estonia, Faroe Islands®), Finland, France, Georgia,
Germany, Ghana, Gibraltar(), Greece, Greenland®), Grenada, Guatemala,
Guernsey), Hong Kong (China)®), Hungary, Iceland, India, Indonesia,
Ireland, Isle of Man(®, Israel, Italy, Jamaica, Japan, Jersey(), Kazakhstan,
113 | Korea, Kuwait, Latvia, Lebanon, Liechtenstein, Lithuania, Luxembourg,
Macau (China)®), Malaysia, Malta, Marshall Islands, Mauritius, Mexico,
Moldova, Monaco, Montserrat(, Nauru, Netherlands, New Zealand,
Nigeria, Niue, Norway, Pakistan, Panama, Peru, Poland, Portugal,
Romania, Russia, Saint Kitts and Nevis, Saint Lucia, Saint Vincent and
the Grenadines, Samoa, San Marino, Saudi Arabia, Senegal, Seychelles,
Singapore, Sint Maarten®), Slovak Republic, Slovenia, South Africa,
Spain, Sweden, Switzerland, Tunisia, Turkey, Turks and Caicos
Islands®, Qatar, Uganda, Ukraine, United Arab Emirates, United
Kingdom, Uruguay, United States(®), Vanuatu

Convention entered
into force

Instrument of
ratification,
acceptance or
approval deposited

2 Brunei Darussalam, Dominica

Armenia, Burkina Faso, Dominican Republic, Ecuador, El Salvador,
13 | Gabon, Kenya, Liberia, Mauritania, Morocco, North Macedonia,
Paraguay, Philippines

Protocol/amended
Convention signed

* This table includes State Parties to the Convention as well as other Global Forum members, including jurisdictions
that have been listed in its Annex B naming a competent authority, to which the application of the Convention has been
extended pursuant to Article 29 of the Convention. It also includes participating jurisdictions that are not Global Forum
members.

(1) Territorial extension by the United Kingdom.
() Territorial extension by the Kingdom of the Netherlands.

() Territorial extension by the Kingdom of the Netherlands. Curagao and Sint Maarten used to be constituents of the
“Netherlands Antilles”, to which the original Convention applied as from 1 February 1997.

(4 Territorial extension by the Kingdom of Denmark.
(®) Territorial extension by China.

(6) The United States have signed and ratified the original Convention, which has been in force since 1 April 1995. The
Amending Protocol was signed on 27 May 2010 but is awaiting ratification.
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Annex 1: Programme of Work to Develop a Consensus
Solution to the Tax Challenges Arising from the Digitalisation
of the Economy

Also available at: www.oecd.org/tax/beps/programme-of-work-to-develop-a-consensus-
solution-to-the-tax-challenges-arising-from-the-digitalisation-of-the-economy.htm
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Chapter I - Introduction

The digital transformation spurs innovation, generates efficiencies, and improves services while
boosting more inclusive and sustainable growth and enhancing well-being. At the same time the breadth
and speed of this change introduces challenges in many policy areas, including taxation.

The tax challenges of the digitalisation of the economy were identified as one of the main areas of focus
of the OECD/G20 Base Erosion and Profit Shifting (BEPS) Project, leading to the 2015 BEPS Action
1 Report (the Action 1 Report).! The Action 1 Report found that the whole economy was digitalising
and, as a result, it would be difficult, if not impossible, to ring-fence the digital economy.

For indirect taxes, the Action 1 Report recognised new challenges related to the collection of Value
Added Taxes (VAT)/Goods and Services Taxes (GST) on the continuously growing volumes of goods
and services that consumers purchase online from foreign suppliers. It recommended implementing the
destination principle contained in the 2017 OECD International VAT/GST Guidelines,? together with
the mechanisms for effective collection of VAT/GST on cross-border supplies of services and
intangibles presented in those Guidelines.

For direct taxes, the Action 1 Report observed that while digitalisation could exacerbate BEPS issues,
it also raises a series of broader tax challenges, which it identified as “nexus, data and characterisation”.
The latter challenges, however, were acknowledged as going beyond BEPS, and were described as
chiefly relating to the question of how taxing rights on income generated from cross-border activities
in the digital age should be allocated among jurisdictions. A number of potential options to address
these concerns were discussed, but none were ultimately recommended. Instead, the Action 1 Report
called for continued work in this area, notably by monitoring developments in respect of digitalisation,
with a further report to be delivered by 2020.

Notwithstanding the progress made in tackling double non-taxation as part of the BEPS package, and
the widespread implementation of the OECD International VAT/GST Guidelines, ongoing concerns
around the tax implications of a rapidly digitalising economy led the G20 Finance Ministers, at their
meeting in Baden Baden in March 2017, to advance the timeline and request the Inclusive Framework
to deliver an interim report by early 2018. In March 2018, the Inclusive Framework, working through
its Task Force on the Digital Economy (TFDE), issued Tax Challenges Arising from Digitalisation —
Interim Report 2018 (the Interim Report).® The Interim Report provided an in-depth analysis of new
and changing business models that enabled the identification of three characteristics frequently
observed in certain highly digitalised business models, namely scale without mass, heavy reliance on
intangible assets, and the importance of data, user participation and their synergies with intangible
assets. The ensuing potential tax challenges were discussed, including remaining BEPS risks and the
question of how taxing rights on income generated from cross-border activities in the digital age should
be allocated among jurisdictions.

While members of the Inclusive Framework did not converge on the conclusions to be drawn from this
analysis, they committed to continue working together to deliver a final report in 2020 aimed at
providing a consensus-based long-term solution, with an update in 2019.

Conscious of the challenging time frame and the importance of the issues, the Inclusive Framework
further intensified its work after the delivery of the Interim Report. Consistent with the analysis included
in the Action 1 Report as well as the Interim Report, some members made suggestions on how the work
could be taken forward to achieve progress towards a consensus-based solution. Some proposals
focused on the allocation of taxing rights by suggesting modifications to the rules on profit allocation
and nexus, other proposals focused more on unresolved BEPS issues. In the Policy Note Addressing the
Tax Challenges of the Digitalisation of the Economy,* approved on 23 January 2019, the Inclusive
Framework agreed to examine and develop these proposals on a “without prejudice” basis. These
proposals were grouped into two pillars which could form the basis for consensus:

o Pillar One focuses on the allocation of taxing rights, and seeks to undertake a coherent and
concurrent review of the profit allocation and nexus rules;
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o Pillar Two focuses on the remaining BEPS issues and seeks to develop rules that would provide
jurisdictions with a right to “tax back” where other jurisdictions have not exercised their
primary taxing rights or the payment is otherwise subject to low levels of effective taxation.

While the two issues of the ongoing work on remaining BEPS challenges and a concurrent review of
the profit allocation and nexus rules are distinct, they intersect and a solution that seeks to address them
both could have a mutually reinforcing effect. Therefore the Inclusive Framework agreed that both
issues should be discussed and explored in parallel.

Since January 2019, and consistent with the Policy Note, the Inclusive Framework has continued to
examine the proposals, including by considering how the gaps between the different positions of
jurisdictions could be bridged, taking into consideration the overlaps that exist between the BEPS issues
exacerbated by digitalisation and the broader tax challenges. As part of this work, a public consultation
document was released on 13 February 2019, which sought input from external stakeholders on the
specific proposals examined under Pillar One and Pillar Two.’> The response from stakeholders was
robust with more than 200 written submissions running to over 2,000 pages of written comments.®
Stakeholders had the opportunity to express their views at the public consultation meeting that was held
at the OECD Conference Centre in Paris on 13 and 14 March 2019 and that was attended by over 400
representatives from governments, business, civil society and academia.

This ongoing work, including the public consultation process and inputs received from various
stakeholders, has highlighted important areas that need to be discussed among the members of the
Inclusive Framework. One area is the effect of the three characteristics noted in the Interim Report,
which are more pronounced in certain highly digitalised business models, reinforced by globalisation,
and the broader challenges this may pose in relation to existing tax rules, including by exacerbating
some BEPS risks.” For some commentators and members of the Inclusive Framework the work on the
tax challenges of digitalisation has revealed some more fundamental issues of the existing international
tax framework, which have remained after the delivery of the BEPS package.

A further issue is the recognition that if the Inclusive Framework does not deliver a comprehensive
consensus-based solution within the agreed G20 time frame, there is a risk that more jurisdictions will
adopt uncoordinated unilateral tax measures. A growing number of jurisdictions are not content with
the taxation outcomes produced by the current international tax system, and have or are seeking to
impose various measures or interpretations of the current rules that risk significantly increasing
compliance burdens, double taxation and uncertainty. One of the focal points of dissatisfaction relates
to how the existing profit allocation and nexus rules take into account the increasing ability of
businesses, in certain situations, to participate in the economic life of a jurisdiction without an associated
or meaningful physical presence. An unparalleled reliance on intangibles and the rising share of services
in cross border trade are among the causes typically identified. This dissatisfaction has created a
political imperative to act in a significant number of jurisdictions. Cognisant that predictability and
stability are fundamental building blocks of global economic growth, the Inclusive Framework is
therefore concerned that a proliferation of uncoordinated and unilateral actions would not only
undermine the relevance and sustainability of the international framework for the taxation of cross-
border business activities, but will also more broadly adversely impact global investments and growth.

This economic and political context is at the foundation of the programme of work for each Pillar
outlined in this paper, which has been developed by the Inclusive Framework with a view to reporting
progress to the G20 Finance Ministers in June 2019 and delivering a long-term and consensus-based
solution in 2020. This timeline is extremely ambitious given the need to revisit fundamental aspects of
the international tax system, but is reflective of the political imperative that all members of the Inclusive
Framework attach to finding a timely resolution of the issues at stake.

A consensus based solution to be agreed among the 129 members of the Inclusive Framework will, in
addition to the important technical work that must be carried out, require political engagement and
endorsement as the interests at stake for members go beyond technical issues and will have an impact
on revenues and the overall balance of taxing rights. For a solution to be delivered in 2020, the outlines
of the architecture will need to be agreed by January 2020. This outline will have to include a
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determination of the nature of, and the interaction between, both Pillars, and will have to reduce the
number of options to be pursued under Pillar One. The solution should reflect the right balance between
precision and administrability for jurisdictions at different levels of development, underpinned by sound
economic principles and conceptual basis. Furthermore, it would be important to ensure a level playing
field between all jurisdictions; large or small, developed or developing. The G20 process can provide
important momentum in this regard. As indicated in the Policy Note,® the rules agreed should not result
in taxation where there is no economic profit nor should they result in double taxation.

The work programme contained in this paper provides a path to finding such a solution but will require
an early political steer informed by an economic analysis and impact assessment of the possible designs
of a solution, as described in Chapter IV.

Given the interlinked nature of these different elements the Steering Group of the Inclusive Framework
will play a key role in advancing this work and developing proposals for the consideration of the
Inclusive Framework.

To support this process and enable the Steering Group to fulfil its mandate, technical work, including
on the economic analysis, at the subsidiary body level will start immediately on all current proposals as
needed to support the Steering Group. Once there is an agreed architecture proposed by the Steering
Group and agreed by the Inclusive Framework, the subsidiary bodies will revert to their more traditional
role of working towards the implementation of an agreed policy direction.

The programme of work for the future technical work contained in this document needs to be seen in
this context. It remains dynamic throughout, recognising that new technical issues may emerge as the
work progresses. It has a preparatory focus initially and then turns more definitive once an overall
architecture has been agreed. It recognises that there are cross-cutting issues that affect both Pillars
requiring close coordination. Finally, it recognises the need for the Steering Group to play a central and
ongoing role in managing the work and provide direction as and when needed to achieve a successful
outcome.

Chapter II of the document focuses on the allocation of taxing rights (Pillar One), and describes the
different technical issues that need to be resolved to undertake a coherent and concurrent revision of the
profit allocation and nexus rules.

Chapter III focuses on remaining BEPS issues (Pillar Two), and describes the work to be undertaken in
the development of a global anti-base erosion (GloBE) proposal that would, through changes to
domestic law and tax treaties, provide jurisdictions with a right to “tax back” where other jurisdictions
have not exercised their primary taxing rights or the payment is otherwise subject to low levels of
effective taxation.

Chapter IV discusses work to be undertaken in connection with an impact assessment and economic
analysis of the proposals.

Chapter V explains how the work under both Pillars is organised and articulates the role of the Steering
Group in steering, monitoring and co-ordinating the Programme of Work and related outputs in order
to ensure that the Inclusive Framework can deliver on its commitment to arrive at a consensus solution
and produce a final report by the end of 2020. The schedule of meetings of the Inclusive Framework
will be adapted accordingly.
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Chapter II - Revised Nexus and Profit Allocation Rules (Pillar One)

Under Pillar One, three proposals have been articulated to develop a consensus-based solution on how
taxing rights on income generated from cross-border activities in the digital age should be allocated
among countries — namely, the “user participation” proposal,' the “marketing intangibles” proposal®
and the “significant economic presence” proposal.>

These proposals have important differences, including the objective and scope of the reallocation of
taxing rights — hereafter, the “new taxing right”. At the same time, they all allocate more taxing rights
to the jurisdiction of the customer and/or user — hereafter, the “market jurisdictions™* — in situations
where value is created by a business activity through (possibly remote) participation in that jurisdiction
that is not recognised in the current framework for allocating profits. Further, they have important
common policy features, as they all contemplate the existence of a nexus in the absence of physical
presence, contemplate using the total profit of a business, contemplate the use of simplifying
conventions (including those that diverge from the arm’s length principle) to reduce compliance costs
and disputes — a feature supported by many commentators at the public consultation, who expressed
concerns about approaches that would add complexity to existing tax rules —, and would operate
alongside the current profit allocation rules.

Hence, although further work will be conducted in parallel to reach a political agreement on the
objective and scope of a unified approach, the existing commonalities suggest that there is sufficient
scope to establish a programme of work considering together some key design features of a consensus-
based solution under Pillar One. The technical issues that need to be resolved under the programme of
work may be grouped into three building blocks, namely:

o different approaches to determine the amount of profits subject to the new taxing right and the
allocation of those profits among the jurisdictions;

e the design of a new nexus rule that would capture a novel concept of business presence in a
market jurisdiction reflecting the transformation of the economy, and not constrained by
physical presence requirement; and

e different instruments to ensure full implementation and efficient administration of the new
taxing right, including the effective elimination of double taxation and resolution of tax
disputes.

The programme of work will invite subsidiary bodies to explore these issues and assess their
implications, with a view to assisting the Steering Group to reach a unified approach on Pillar One
which will facilitate a political agreement.

1. New profit allocation rules

1.1. Overview

The new taxing right requires a method to quantify the amount of profit reallocated to market
jurisdictions, and a method to determine how that profit should be allocated among the market
jurisdictions entitled to tax under the new taxing right. The different methods suggested so far to
determine the profit subject to the new taxing right will be further explored, including the possible use
of more simplifications to minimise compliance costs and disputes.

Due consideration will be given to concerns about the complexity and uncertainty of the methods
articulated so far, and the possible advantages of using other simplified approaches. Additionally, this
work will consider the feasibility of business line or regional segmentations, different mechanisms to
allocate the profit to the relevant market jurisdictions, the design of various scoping limitations and
alternative treatments of losses. It is recognised that, due to the nature and the variety of possible
approaches that are to be considered in this work, the scope of the work may need to be adapted as the
work progresses.
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0.1. New profit allocation rules

The programme of work would explore issues and options in connection with new profit
allocation rules. These issues and options are expected to include:

1) The development of conceptually underpinned methods for determining the amount
of profit and loss subject to the new taxing right, consistent with the principle of
avoiding double taxation;

2) The use of simplification measures where appropriate to limit the burden of the new
rules on tax administrations and taxpayers alike; and

3) An assessment of the administrability of the features of any proposal, taking into
consideration capacity and resource constraints.

1.2. Modified residual profit split method

The MRPS method would allocate to market jurisdictions a portion of an MNE group’s non-routine
profit that reflects the value created in markets that is not recognised under the existing profit allocation
rules. It involves four steps: (i) determine total profit to be split; (ii) remove routine profit, using either
current transfer pricing rules or simplified conventions; (iii) determine the portion of the non-routine
profit that is within the scope of the new taxing right, using either current transfer pricing rules or
simplified conventions; and (iv) allocate such in-scope non-routine profit to the relevant market
jurisdictions, using an allocation key.

The programme of work will explore the issues and alternative options associated with each of these
steps, including possible simplifications. Further, given that the scope of the new taxing right is not
intended to cover all profit, the MRPS method will coexist with the existing transfer pricing rules and
rules for coordinating these two sets of rules will be necessary to provide certainty and minimise
disputes.

0.2. Modified Residual Profit Split

The programme of work would explore options and issues relating to a modified residual
profit split method. These issues and options are expected to include:

1. The development of rules that govern how total profits should be computed for
purposes of applying the Modified Residual Profit Split (“MRPS”’) method.

a. This requires consideration of the suitability of using accounting rules for the
computation of total profits, the relevant measure of profit to be used (such as
pre-tax profit etc.), and what adjustments (if any) would be appropriate.

b. It also requires an evaluation of the relative merits of determining total profits:

i. on a group-wide basis, including how this approach could be integrated with
the existing international tax system to ensure that a group could identify
which entity’s or entities’ profit is subject to the new taxing right exercised
by a particular jurisdiction; or

ii. on an entity or aggregated entity basis, including how the entity or entities
in scope could be identified and, where multiple entities are identified, how
the combined profits of these entities would be reallocated under the new
taxing right.
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2. The development of rules to bifurcate total profit into routine and non-routine
components. This would require an evaluation of the relative merits of using current
transfer pricing rules and simplified approaches. In particular,

a. The evaluation of using current transfer pricing rules would include
consideration of the following:

i. the impact of future transfer pricing disputes (which can take a number of
years to conclude) on routine and non-routine profit computations; and

ii. the mechanisms that local tax administrations would require to confirm the
amount of non-routine profits.

b. The evaluation of using simplified approaches would include consideration of
possible proxies for the determination of non-routine profit.

3. The development of rules to quantify the portion of non-routine profit subject to the
new taxing right. This would include an evaluation of the relative merits of using
the approaches set forth below.

a. The adaptation of the current transfer pricing rules, taking into account the
issues raised above.

b. The use of a proxy based on capitalised expenditures. This would include
consideration of:

i. how costs relating to the activities and assets in and out of scope of the new
taxing right should be identified;

ii. how the “useful lives” of different categories of expenditure and
investment should be determined and applied; and

iii. how concerns that cost may not always be an appropriate indicator of value
could be addressed.

The use of a proxy based on projections of future income.

d. The use of a proxy based on fixed percentages of total non-routine income,
including the possibility of using different fixed percentages for different lines
of business.

e. Such other proxies as may be developed by the detailed work in this area.

4. The development of rules to allocate the identified profit subject to the new taxing
rights among the relevant market jurisdictions. This requires the evaluation of
possible allocation keys, such as revenues.

5. The integration of the MRPS method with the existing transfer pricing rules without
giving rise to double taxation or double non-taxation.

6. Other technical issues that arise from the exploration of the above topics,
recognising that the detailed points discussed above may need to be adapted as the
work progresses.

* A fundamental issue associated with the MRPS method is whether it would be applied to
an MNE group as a whole, or whether it would separately take into account different
business lines and geographical regions. That topic is addressed below.
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1.3. Fractional apportionment method

The fractional apportionment method involves the determination of the amount of profits subject to the
new taxing rights without making any distinction between routine and non-routine profit. One possible
approach to assessing the profit derived by a non-resident enterprise is to take into account the overall
profitability of the relevant group (or business line). This method would involve three steps: (i)
determine the profit to be divided, (ii) select an allocation key, and (iii) apply this formula to allocate a
fraction of the profit to the market jurisdiction(s).

In exploring the development of a fractional apportionment method, the programme of work will
explore a number of issues, including:

e Determining options for the starting point of the computation of the relevant profits subject to
the fractional apportionment mechanism. Such options may include the profit of the selling
entity as determined by the current transfer pricing rules, or by applying a global profit margin
to local sales, or by any other measures as may be considered appropriate.

e Explore different allocation keys that could be taken into account in constructing the formula
that would be used to apportion the relevant profit.

e Addressing the interaction between the current profit allocation framework with the fractional
apportionment approach, especially if a decision is made to adjust the amount of profit allocated
to the market jurisdiction based on the overall profitability of the relevant group or business
line.

0.3. Fractional apportionment

The programme of work would explore issues and options relating to a fractional
apportionment method. These issues and options are expected to include:

1. The development and evaluation of a method to determine the profits of a non-
resident entity or group that would be subject to the fractional apportionment
mechanism, including the possibility of taking into account overall profitability.

2. The financial accounting regime and measure upon which the profit determination
would be based for this purpose.

3. The factors, including employees, assets, sales, and users, that could be taken into
account in constructing the formula that would be used to apportion the relevant
profit.

4. The design of rules to coordinate the effect of the fractional apportionment method
and the current transfer pricing system, without giving rise to double taxation or
double non-taxation. This would include, for example, rules related to how the
burden of the new taxing right might be shared with other entities in the MNE group
where the profits of a non-resident entity take into account the overall profitability
of the group.

1.4. Distribution-based approaches

Consistent with the strong demand for simplicity and administrability, the programme of work will also
explore other possible simplified methods. This includes consideration of a simplified approach
grounded in the twin considerations of the interest in allocating more profit to market jurisdictions and
reducing the ongoing controversies associated with the proper pricing of marketing and distribution
activities. In contrast to the MRPS method, this approach might address, in addition to non-routine
profit, profit arising from routine activities associated with marketing and distribution.
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One possibility would be to specify a baseline profit in the market jurisdiction for marketing,
distribution and user-related activities. Other options might also be considered, for example, the
baseline profit could increase based on the MNE group’s overall profitability. Through this mechanism,
some of the MNE group’s non-routine profit would be reallocated to market jurisdictions. The baseline
profit could also be modified by additional variables to accommodate, for instance, industry and market
differences.

The design of such an approach would require consideration of whether it would envisage allocating to
market jurisdictions a profit which would be a final allocation — i.e. an allocation which taxpayers or
tax authorities would not be able to re-evaluate under the current transfer pricing rules. Alternatively,
such a simplified approach could be designed to allow the allocation of a higher return under traditional
transfer pricing principles to market jurisdictions, such as in those cases where a local distribution
company owns and controls all the risks for highly profitable marketing intangibles.

In scenarios involving a remote activity, an issue that will need to be explored is whether the amount of
profit (including any baseline profit) taxable by that market jurisdiction would be the same as for
locally-based marketing and distribution activities, or whether that amount should be reduced in some
formulaic manner.

0.4. Distribution-based approaches

The programme of work would explore issues and options related to distribution-based
approaches. These issues and options are expected to include:

1) The development of rules providing a baseline amount of profit attributable to
marketing, distribution, and user-related activities.

2) The assessment of whether and how a baseline amount could be adjusted based on
a group’s overall profitability and other relevant factors to effectively allocate a
proportion of routine and non-routine profits to market jurisdictions. This could
include consideration of how concerns that cost may not always be an appropriate
indicator of value could be addressed.

3) The assessment of whether the baseline could function as a minimum or maximum
return.

4) The assessment of whether and how any such adjusted profits or returns could be
applied where the relevant group has no established tax presence in the market
jurisdiction.

5) How the approach could be coordinated with the current transfer pricing system
without giving rise to double taxation or double non-taxation.

1.5. Explore the use of business line and regional segmentation

The profitability of a MNE group can vary substantially across different business lines and regions. To
avoid unintended outcomes and distortions, and ensure a proper balance between simplicity and
precision, the programme of work will explore the possibility of determining the profits subject to the
new taxing right on a business line and/or regional basis.
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0.5. Business line and regional segmentation

The programme of work would explore issues and options for business line and regional
segmentation. These issues and options are expected to include:

1) The design of rules to define and delineate among different business lines for the
purposes of applying the approaches described above, and an evaluation of the
administrability associated with such rules. As elsewhere, these rules would need
to be administrable for taxpayers and tax administrations with different capability
and resource constraints. In developing these rules consideration would be given to
(i) the information MNE groups already prepare (e.g. for accounting, securities law,
or regulatory purposes); (ii) the extent to which this information could be used
reliably to segment MNE groups by business line; and (iii) any other required
information.

2) The design of rules or principles to allow the regional segmentation of an MNE
group’s activities for the purposes of applying the approaches described above.
These rules or principles could need to consider many of the same issues identified
for business line segmentation.

1.6. Design scoping limitations

To the extent that the activities and assets within the scope of the new taxing right would not be
undertaken or exploited by all businesses, scope limitations may be appropriate. The programme of
work will explore different limitations that could operate either by reference to the nature (e.g. through
negative exclusions, safe harbours, and/or other screening criteria) or the size (e.g. thresholds based on
revenue or other relevant factors) of a given business. In this task, due consideration will be given to
the feasibility of business line segmentations and any legal constraint arising from other international
obligations. Due consideration will also be given to whether or to what extent any new taxing right
would apply to certain items such as commodities and other primary products, and financial
instruments.

0.6. Design scope limitations

The programme of work would explore issues and options in connection with design
scoping limitations. These issues and options are expected to include:

1) Potential limitations on the scope of the new taxing right. This work would include
the development of rules to limit the scope of the new taxing right based on the size
of a MNE group or business line. It would also include an evaluation of rules that
could focus the scope of the rules on businesses that are of a type to which the rules
should apply.

2) Consideration would also be given to whether any scope limitations are legally
constrained by other international obligations, e.g. trade regulations.

40





1.7. Develop rules on the treatment of losses

It is important that the new profit allocation rules have effective application to both profits and losses.
The programme of work will explore the different options available for the treatment of losses under
the new taxing right.

0.7. Treatment of losses

The programme of work would explore issues and options in connection with the design of
rules for the treatment of losses. These issues and options are expected to include:

1) The development of profit allocation rules that apply symmetrically to profits and
losses. This should include consideration of the practical consequences of this
approach, such as when and how a loss-making MNE group would be required to
file a tax return in market jurisdictions.

2) The development of an “earn out” approach to losses, wherein an MNE group
would maintain a notional cumulative loss account, and profits would be subject to
the new taxing right only once that cumulative loss account had been reduced to
zero by subsequent profits.

3) The development of a hybrid system incorporating elements of the symmetric
treatment of losses and “earn out” approach could also be considered.

4) The determination of whether all or a defined subset of the losses of an MNE group
(such as carry-forward losses, losses in relation to a particular business line, or
losses in a particular region/jurisdiction) should be taken into account under the
approaches described above.

2. New nexus rules

The work programme will explore the development of a concept of remote taxable presence (i.e. a
taxable presence without traditional physical presence) and a new set of standards for identifying when
such a remote taxable presence exists. The work programme will also consider a new concept of taxable
income sourced in (i.e. derived from) a jurisdiction. This taxing right would generally not be constrained
by physical presence requirements.

Developing a new non-physical presence nexus rule to allow market jurisdictions to tax the measure of
profits allocated to them under the new profit allocation rules would require an evaluation of the relative
merits of alternative approaches, including:

e amendments to the definition of a “permanent establishment” (PE) in Article 5 of the OECD
Model Convention,® and potential ensuing changes to Article 7 of the OECD Model
Convention;

e development of a standalone rule establishing a new and separate nexus, either through a new
taxable presence or a concept of source.
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0.8. New nexus rules rule and other treaty related issues

The programme of work would explore options and issues related to a new nexus rule. These
options and issues are expected to include:

1.

The development of a new nexus rule that would capture a novel concept of a
business presence in a market jurisdiction reflecting the transformation of the
economy and not constrained by physical presence requirements, and which would
allow market jurisdictions to exercise taxing rights over the measure of profits
allocated to them under the new profit allocation rules. This would require an
evaluation of the relative merits of alternative approaches, including the making of
recommendations on:

a. Amending Articles 5 and 7 of the OECD Model Convention to deem a PE
to exist where an MNE exhibits a remote yet sustained and significant
involvement in the economy of a jurisdiction and to accommodate the new
profit allocation rules. This would also require a consideration of any
impact of such an amendment on other provisions that use the PE concept
(Articles 10-13, 15, 21, 22, and 24) and other issues (such as VAT and
social security contributions).

b. Alternatively, introducing a new standalone provision giving market
jurisdictions a taxing right over the measure of profits allocated to them
under the new profit allocation rules, which would require:

1.identifying and defining a new non-physical taxable presence
separate from the PE concept;

2.identifying and defining a new concept of income taxable in the
source jurisdiction (i.e. income derived from a particular source in
a jurisdiction); and

3.the interaction between the new taxable presence or source income
and existing provisions (including especially provisions governing
non-discrimination).

The evaluation and development of indicators of an MNE group’s remote but
sustained and significant involvement in the economy of a market jurisdiction. This
would require:

a. asustained local revenue threshold (both monetary and temporal); and

b. arange of additional indicators which, in combination with sustained local
revenues, would be taken to demonstrate a link beyond mere selling
between those revenues and the MNE’s interaction with the economy of a
jurisdiction.

The necessity to change any other treaty provision, such as Article 9, to allow
market jurisdictions to exercise taxing rights over the measure of profits allocated
to them under the new nexus and profit allocation rules.

The considerations to ensure tax certainty, administrability, and effective dispute
prevention and resolution.
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3. Implementation of the new taxing right

3.1. Elimination of double taxation

The proposals under this Pillar may, depending on the design options eventually chosen, envisage
reallocating taxing rights over a proportion of an MNE group’s profit (however defined), rather than
over the profit from specific transactions or activities undertaken by particular separate entities. It may
therefore not be immediately clear which member(s) of an MNE group should be considered to derive
the relevant income. This leads to questions about how, in practice, source jurisdictions would exercise
the reallocated taxing rights, and how residence jurisdictions would provide relief from double taxation
of the relevant income. It is also recognised that the new taxing right may raise new questions relating
to the sufficiency of existing double tax relief mechanisms.

The work programme will consider those questions and, in particular, explore the effectiveness of the
existing treaty (and domestic law) provisions and the need to develop new or enhanced provisions.
Consideration would also be given to a multilateral competent authority mutual agreement or
framework that would provide additional guidance.

The programme of work will also examine the current dispute prevention and resolution procedures in
the context of the new nexus and profit allocation rules and, where necessary, make recommendations
for changes or enhancements to these procedures, including arbitration procedures, multilateral
competent authority agreements, etc.

Where appropriate, the work could also consider whether multilaterally co-ordinated risk assessment
could be helpful in applying the new nexus and profit allocation rules and make recommendations
accordingly. This work could be informed by the ongoing work within the Forum on Tax
Administration, including the International Compliance Assurance Programme.

0.9. Elimination of double taxation and dispute resolution

The programme of work would explore options and issues related to the elimination of
double taxation and the avoidance and resolution of disputes in relation to the new nexus
and profit allocation rules. These options and issues are expected to include:

1. The effectiveness of the existing treaty provisions and the need to develop new or
enhanced, treaty provisions for the effective elimination of double taxation in
relation to the new nexus and profit allocation rules. This work should examine, in
particular:

2. The extent to which, under the new profit allocation rules, the clear
identification of the relevant taxpayer in respect of the income that is
reallocated would allow the existing treaty and domestic law mechanisms
for eliminating double taxation to continue to operate as intended.

b. The effectiveness of the existing mechanism for addressing economic
double taxation by way of appropriate adjustments under Article 9(2) of
the OECD Model Convention and the need for this mechanism to be
updated or supplemented in relation to the new profit allocation rules.

c. The effectiveness of the existing mechanisms for eliminating juridical
double taxation by using the exemption or credit method and the need for
those mechanisms to be updated or supplemented in relation to the new
profit allocation rules.
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7. The interaction between the new taxing right and existing taxing rights — in
particular those permitting the imposition of withholding taxes on payments (such
as royalty payments or payments for services) forming part of the reallocated
income. Appropriate recommendations for the development of rules or guidance
designed to coordinate the application of these taxing rights in the market
jurisdiction would also be explored.

3. The current dispute prevention and resolution procedures, in the context of the new
nexus and profit allocation rules Where necessary, appropriate recommendations

for changes or enhancements to these rules would be made. In particular, given that,
under some design options, the new approaches will have a more multilateral focus,
the work would examine the extent to which these existing procedures need
updating because they have focused largely on solving bilateral disputes. This will
require, in particular, the evaluation of the need for multilateral approaches to
dispute avoidance and resolution.

4. The consideration for multilaterally co-ordinated risk assessment in applying the
new nexus and profit allocation rules. This work should be informed by the ongoing
work within the Forum on Tax Administration.

3.2. Administration

The implementation of any of the approaches would first require identifying the taxpayer who bears the
tax liability and the filing obligations. Where the tax liability is assigned to an entity that is not a resident
of the taxing jurisdiction, it would be necessary to address the required enforcement and collection
arrangements. The work programme will need to examine, and develop recommendations to address,
these enforcement and collection issues.

One option could be to design simplified registration-based collection mechanisms. A simplified
registration-based collection mechanism, together with enhanced exchange of information and
cooperation mechanisms may be sufficient for compliance and collection purposes. However, as a
complementary measure, a withholding tax mechanism will also be explored in the work programme,
where it does not lead to double taxation.

The effective application of any of the approaches would likely require a number of data points (e.g.
total profit, total profit per business line, sales, users etc.) to be available not only to the tax
administrations, but also to the MNE group and the taxpayer itself. In all events, the implementation of
any of the approaches would likely result in the need for new data, documentation and reporting
obligations. The work programme will develop recommendations for a system to report and disseminate
information needed to administer the new taxing right. One option for such a system could be based on
the existing framework and technology used for the exchange of country-by-country reports under
BEPS Action 13. The data points could be included on a separate report, as the CbC reports are limited
to assist with risk assessment.

The work programme will furthermore need to examine the challenges that may arise in determining
and reporting the location of sales.
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0.10. Administration

The programme of work would explore options and issues in connection with the
administration of the new taxing right. These options and issues are expected to include:

1.

The development of measures needed for the effective administration of the new
taxing right. This work will explore collection mechanisms including a withholding
tax, reporting obligations and mechanisms to disseminate that information to the
tax authorities.

The technical and practical issues that may arise in determining and reporting the
location of sales, including:

a. establishing the final destination of remote sales, sales to a market through
third party intermediaries located in a third country, sales in multi-sided
business models where the users/consumers are located in different
jurisdictions, sales of intermediate goods, and destination of services;

b. the need for new reporting obligations; and

c. the need for new and/or revised protocols for the exchange of information
between jurisdictions.

3.3. Changing existing tax treaties

Any proposal seeking an allocation of taxing rights over a portion of a non-resident enterprise’s business
profits in the absence of physical presence and computed other than in accordance with the arm’s length
principle would require changes to existing tax treaties if they are to be successfully implemented.
Different approaches could be envisaged to streamline the implementation of these changes and these
options would need to be further assessed in the work programme in light of the precise nature of the

changes to be made.

0.11. Modifying Tax Treaties

The programme of work would explore options and issues related to modifying existing tax
treaties, with the aim of ensuring that all parties committing to the changes can implement
them at substantially the same time. These options and issues are expected to include:

1.

Ways to coordinate the effective implementation of the tax treaty changes required
to introduce the new nexus and profit allocation rules and address the challenges
that arise in relation to the elimination of double taxation and the resolution of
associated disputes.

The relative merits of implementing these treaty changes by amending or
supplementing the Multilateral Convention to Implement Tax Treaty Related
Measures to Prevent BEPS (MLI) to further modify existing treaties, or by
establishing a new multilateral convention.

45






References

! See paragraphs 17-28 of the Public Consultation Document.
2 See paragraphs 29-49 of the Public Consultation Document.
3 See paragraphs 50-54 of the Public Consultation Document.

4 In the context of the programme of work, the term “market jurisdiction” refers to the jurisdiction where the
customers of the business are located or, in the case of businesses that supply services to other businesses, the
jurisdiction where those services are used. In the context of many digitalised business models, this definition
would cover the jurisdiction where the user is located either because the user acquires goods or services directly
from the on-line provider or because the on-line provider provides services to another business (such as advertising)
targeting such users.

5 What matters, of course, is what is in existing bilateral or multilateral tax treaties — whether these are based on

the OECD Model Convention or not. But for clarity and convenience this note talks about the OECD Model
Convention.
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Chapter III - Global anti-base erosion proposal (Pillar Two)

Under Pillar Two, the Members of the Inclusive Framework have agreed to explore an approach that
leaves jurisdictions free to determine their own tax system, including whether they have a corporate
income tax and where they set their tax rates', but considers the right of other jurisdictions to apply the
rules explored further below where income is taxed at an effective rate below a minimum rate. Within
this context, and on a without prejudice basis, the members of the Inclusive Framework have agreed a
programme of work that contains exploration of an inclusion rule, a switch over rule, an undertaxed
payment rule, and a subject to tax rule. They have further agreed to explore, as part of this programme
of work, issues related to rule co-ordination, simplification, thresholds, compatibility with international
obligations and any other issues that may emerge in the course of the work.

Consistent with the Policy Note Addressing the Tax Challenges of the Digitalising Economy, approved
on 23 January 2019, Members of the Inclusive Framework agree that any rules developed under this
Pillar should not result in taxation where there is no economic profit nor should they result in double
taxation.

This part sets out the global anti-base erosion (GloBE) proposal which seeks to address remaining BEPS
risk of profit shifting to entities subject to no or very low taxation It first provides background including
the proposed rationale for the proposal and then summarises the mechanics of the proposed rules
together with a summary of the issues that will be explored as part of the programme of work.

While the measures set out in the BEPS package have further aligned taxation with value creation and
closed gaps in the international tax architecture that allowed for double non-taxation, certain members
of the Inclusive Framework consider that these measures do not yet provide a comprehensive solution
to the risk that continues to arise from structures that shift profit to entities subject to no or very low
taxation. These members are of the view that profit shifting is particularly acute in connection with
profits relating to intangibles, prevalent in the digital economy, but also in a broader context; for
instance group entities that are financed with equity capital and generate profits, from intra-group
financing or similar activities, that are subject to no or low taxes in the jurisdictions where those entities
are established.?

The global anti-base erosion proposal is made against this background. It is based on the premise that
in the absence of multilateral action, there is a risk of uncoordinated, unilateral action, both to attract
more tax base and to protect existing tax base, with adverse consequences for all countries, large and
small, developed and developing as well as taxpayers. It posits that global action is needed to stop a
harmful race to the bottom, which otherwise risks shifting taxes to fund public goods onto less mobile
bases including labour and consumption, effectively undermining the tax sovereignty of nations and
their elected legislators. It maintains that developing countries, in particular those with smaller markets,
may also lose in such a race. Over recent decades, tax incentives have become more widespread in
developing countries as they seek to compete to attract and retain foreign direct investment.> Some
studies have found that, in developing countries, tax incentives may be redundant in attracting
investment.* Revenue forgone from tax incentives can also reduce opportunities for much-needed
public spending on infrastructure, public services or social support, and may hamper developing country
efforts to mobilise domestic resources. There is evidence that tax incentives are frequently provided in
developing countries in circumstances where governments are confronted with pressures from
businesses to grant them.> Depending on its ultimate design, the GloBE proposal could effectively
shield developing countries from the pressure to offer inefficient incentives and in doing so help them
in better mobilising domestic resources by ensuring that they will be able to effectively tax returns on
investment made in their countries. The proposal therefore seeks to advance a multilateral framework
to achieve a balanced outcome which limits the distortive impact of direct taxes on investment and
business location decisions. The proposal is also intended as a backstop to Pillar One for situations
where the relevant profit is booked in a tax rate environment below the minimum rate.
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Recognising, as stated in the Action 1 Report, that it would be difficult, if not impossible, to ring-fence
the digital economy from the rest of the economy for tax purposes, the scope of the anti-base erosion
proposal is not limited to highly digitalised businesses. By focusing on the remaining BEPS challenges,
it proposes a systematic solution designed to ensure that all internationally operating businesses pay a
minimum level of tax. In so doing, it helps to address the remaining BEPS challenges linked to the
digitalising economy, where the relative importance of intangible assets as profit drivers makes highly
digitalised business often ideally placed to avail themselves of profit shifting planning structures.

1. GloBE proposal

The proposal seeks to address the remaining BEPS challenges through the development of two inter-
related rules:

1) an income inclusion rule that would tax the income of a foreign branch or a controlled entity
if that income was subject to tax at an effective rate that is below a minimum rate; and

2) a tax on base eroding payments that would operate by way of a denial of a deduction or
imposition of source-based taxation (including withholding tax), together with any necessary
changes to double tax treaties, for certain payments unless that payment was subject to tax at
or above a minimum rate.

These rules would be implemented by way of changes to domestic law and double tax treaties and
would incorporate a co-ordination or ordering rule to avoid the risk of economic double taxation that
might otherwise arise where more than one jurisdiction sought to apply these rules to the same structure
or arrangements.

The combined rules are intended to affect behaviour of taxpayers and jurisdictions alike which is
expected to limit the revenue impact of rule order for jurisdictions. Rather, rule order will need to be
determined by reference to principles of good rule design including effectiveness, simplicity and
transparency.

2. Income inclusion rule

The income inclusion rule would operate as a minimum tax by requiring a shareholder in a corporation
to bring into account a proportionate share of the income of that corporation if that income was not
subject to an effective rate of tax above a minimum rate. This rule could supplement a jurisdiction’s
CFC rules.

The income inclusion rule would ensure that the income of the MNE group is subject to tax at a
minimum rate thereby reducing the incentive to allocate returns for tax reasons to low taxed entities.
The income inclusion rule would have the effect of protecting the tax base of the parent jurisdiction as
well as other jurisdictions where the group operates by reducing the incentive to put in place intra-group
financing, such as thick capitalisation, or other planning structures that shift profit to those group entities
that are taxed at an effective rate of tax below the minimum rate.

2.1. Top up to a minimum rate

The work programme would explore an inclusion rule that would impose a minimum tax rate. This
approach is consistent with a policy of establishing a floor on tax rates by ensuring that a multinational
enterprise (MNE) would be subject to tax on its global income at the minimum rate regardless of where
it was headquartered. Consideration could be given to an exception to this principle in the case of
income taxed below the minimum rate and benefiting from a harmful preferential regime, which would
then be taxed at the higher of the minimum rate or the full domestic rate.

In general terms, it is contemplated that this rule would apply where the income is not taxed at least at
the minimum level — that is, it would operate as a top up to achieve the minimum rate of tax.® A top-up

48





to a minimum rate increases the likelihood of the proposal resulting in a transparent and simple global
standard that sets a floor for tax competition and makes it easier to develop consistent and co-ordinated
rules. It would further increase the likelihood of achieving a level playing field for both jurisdictions
and MNEs and reduces the incentive for inversions and other restructuring transactions designed to take
advantage of low effective rates of taxation below the threshold.

A minimum tax tied to each country’s corporate income tax (CIT) rate would result in a more complex
and opaque international framework given the significant variance in CIT rates across Inclusive
Framework members. For jurisdictions with high domestic CIT rates, such a design would create a cliff-
edge effect for income that was subject to tax at around the minimum tax rate threshold.

2.2. Use of a fixed percentage

The work programme would explore an approach using a fixed percentage rather than a percentage of
the parent jurisdiction’s CIT rate or a range or corridor of CIT rates.

While there is precedent in the CFC context for using a percentage of the parent jurisdiction’s CIT rate,
this approach would give rise to significant variations in the rates used under the inclusion rule, which
would result in a rule that is not in line with the intended policy of the GloBE proposal in addressing
the risks associated with low-taxation. It would not result in a level playing field and make it difficult
to co-ordinate such a rule with the undertaxed payments rule, significantly increasing the risk of double
taxation.

Another possible approach would be to use a range or corridor of minimum rates depending on other
design elements of the inclusion rule that impact on the effective rate of tax. However, it would be
difficult for jurisdictions to quantify the impact of different design features and determine how that
translates to an appropriate rate thereby resulting in potentially arbitrary and less transparent outcomes,
making it harder for jurisdictions to co-ordinate their rules, thereby increasing compliance and
administration costs and leading to a greater risk of double taxation.

An approach based on a fixed percentage tax rate is the simplest option from a design perspective. It
provides greater transparency and facilitates rule co-ordination, thereby reducing administration and
compliance costs. It also helps maintain a level playing field for jurisdictions and taxpayers and reduces
the incentives for tax driven inversions and other restructuring transactions.

2.3. Exploration of simplifications

The programme of work starts from the proposition that in principle the tax base would be determined
by reference to the rules that jurisdictions already use for calculating the income of a foreign subsidiary
under their CFC rules, or in the absence of CFC rules, for domestic CIT purposes. Such an approach
means, however, that each subsidiary of an MNE would need to recalculate its income in accordance
with the tax base calculations in the parent jurisdiction. This may result in significant compliance costs
and lead to situations where technical and structural differences between the calculation of the tax base
in the parent and subsidiary jurisdiction could result in an otherwise highly taxed subsidiary being
treated as having a low effective rate of tax for reasons unrelated to the policy drivers underlying the
GloBE proposal.

For example, differences between countries in the treatment of carry forward losses and the timing of
recognition of income and expenses could impact on the calculation of the effective rate of tax in
different jurisdictions. Structural differences in the design of different jurisdictions’ tax bases could
result in the application of the rule in cases that might not give rise to the policy concerns that are
intended to be addressed by the inclusion rule.

In order to improve compliance and administrability for both taxpayers and tax administrations and to
neutralise the impact of structural differences in the calculation of the tax base, the programme of work
will explore simplifications. Simplifications could also serve to make the rules more transparent and
help with co-ordination in the operation of the rules.
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One simplification could be to start with relevant financial accounting rules subject to any agreed
adjustments as necessary. The starting point for such an approach could be the financial accounts as
prepared under the laws and relevant accounting standards of the jurisdiction of incorporation or
establishment, which would be subject to agreed upon adjustments to reflect timing and permanent
differences between tax and financial accounting rules. Other simplification measures could also be
explored as part of the programme of work.

0.12. Inclusion Rule

The programme of work would explore options and issues in connection with the design of
the income inclusion rule. These options and issues are expected to include:

1. A design that operates as a top up to a minimum rate but with an inclusion at the
full rate for income taxed at below the minimum rate and benefitting from a harmful
preferential regime;

2. A test for determining when income has been subject to tax at a minimum effective
rate whereby:

a. the tax rate would be based on a fixed percentage;

b. the tax base would in principle be determined by reference to the rules
applicable in the shareholder jurisdiction, but

c. the design would consider simplifications with a view to reduce compliance
costs and avoid unintended outcomes including exploring the possible use
of financial accounting rules as a basis for determining net income (with
appropriate adjustments including for losses and the timing of recognition
of income and expenses).

3. The possible use and effect of carve-outs, including for:

a. Regimes compliant with the standards of BEPS Action 5 on harmful tax
practices, and other substance based carve-outs, noting however such
carve-outs would undermine the policy intent and effectiveness of the
proposal.

b. A return on tangible assets.

c. Controlled corporations with related party transactions below a certain
threshold.

4. Different options of blending,") ranging from blending at the entity level to
blending at global group level with a particular focus on blending at the
jurisdictional versus global level; and

5. All other relevant design and technical issues, including:

a. co-ordination with other international tax rules, such as withholding tax
rules and other source based taxation rules, transfer pricing rules and
adjustments, CFC and other inclusion rules;

b. co-ordination between inclusion rules where, for instance, in a tiered
ownership structure several jurisdictions may apply the rule;

c. ownership thresholds;

d. rules for the attribution of income and calculation of tax paid on that
income; and

e. rules for calculating the investor’s tax liability.

) Blending refers to the ability of taxpayers to mix high-tax and low-tax income to arrive
at a blended rate of tax on income that is above the minimum rate.

There is a need to ensure that the income inclusion rule applies to foreign branches as well as foreign
subsidiaries. For example, in the case of profits attributable to exempt foreign branches, or that are
derived from exempt foreign immovable property, the income inclusion rule could be achieved through
a switch-over rule that would turn off the benefit of an exemption for income of a branch, or income
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derived from foreign immovable property, otherwise provided by a tax treaty and replace it with the
credit method where that income was subject to a low effective rate of tax in the foreign jurisdiction.

0.13. Switch-over rule

The programme of work would explore options and issues in connection with the design of
the switch-over rule. These options and issues are expected to include:

1. The design of a switch-over rule for tax treaties that would allow the state of
residence to apply the credit method instead of the exemption method where the
profits attributable to a permanent establishment (PE) or derived from immovable
property (which is not part of a PE) are subject to tax at an effective rate below the
minimum rate; and

2. A design that, as much as possible, is simple to implement and to administer.

3. Tax on base eroding payments

The second key element of the proposal is a tax on base eroding payments that complements the income
inclusion rule by allowing a source jurisdiction to protect itself from the risk of base eroding payments.
More specifically, this element of the proposal would explore:

e an undertaxed payments rule that would deny a deduction or impose source-based taxation
(including withholding tax) for a payment to a related party if that payment was not subject to
tax at a minimum rate; and

e a subject to tax rule in tax treaties that would only grant certain treaty benefits if the item of
income was subject to tax at a minimum rate.

The undertaxed payments rule denies a deduction or a proportionate amount of any deduction for certain
payments made to a related party unless those payments were subject to a minimum effective rate of
tax.
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0.14. Undertaxed payments rule

The programme of work would explore options and issues in connection with the design of
the undertaxed payments rule. These options and issues are expected to include:

1. A rule that would achieve a balance between a number of design principles
including effectiveness to achieve its stated objectives, design compatibility and co-
ordination with other rules, avoidance of double taxation and taxation in excess of
economic profit, and minimising compliance and administration costs; and

2. A range of different design options including a consideration of:

a. the types of related party payments covered by the rule (including measures
to address conduit and indirect payments);

b. the test for determining whether a payment is “undertaxed”, which will
include dealing with loss situations;

c. the nature, extent and operation of the adjustment to be made under the rule
(including whether it should be on the gross amount of the payment or
limited to net income); and

d. the possible use and effect of carve-outs including those referred to in Box
2.1 above.

The proposal also includes a subject to tax rule which could complement the undertaxed payment rule
by subjecting a payment to withholding or other taxes at source and denying treaty benefits on certain
items of income where the payment is not subject to tax at a minimum rate. This rule contemplates
possible modifications to the scope or operations of the following treaty benefits, with priority given to
interest and royalties:

a. The limitation on the taxation of business profits of a non-resident, unless those profits are
attributable to a permanent establishment. (Article 7 of the OECD Model Convention)

b. The requirement to make a corresponding adjustment where a transfer pricing adjustment is
made by the other Contracting State (Article 9 of the OECD Model Convention)

c. The limitation on taxation of dividends in the source state (Article 10 of the OECD Model
Convention)

d. The limitations on taxation of interest, royalties and capital gains in the source state (Articles
11-13 of the OECD Model Convention)

e. The allocation of exclusive taxing rights of other income to the state of residence (Article 21 of
the OECD Model Convention)

There are a number of broad issues to be explored in connection with the subject to tax rule, including
the benefits of a withholding tax over a deduction denial approach, the degree of overlap with the
undertaxed payments rule, and timing issues also considering the overall principle that any rule should
include measures to avoid double taxation.

The proposal also contemplates the exploration of the application of a subject to tax rule to unrelated
parties as regards Articles 11 and 12 of the OECD Model Convention. The programme of work would
explore risk areas that may justify an extension to unrelated parties or to other treaty benefits beyond
interest and royalties. For instance, whether there are certain arrangements, using structured, but
otherwise unrelated arrangements that could achieve tax outcomes inconsistent with what is intended
by the GloBE proposal.
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2.

0.15. Subject to tax rule

The programme of work would explore options and issues in connection with the design of
the subject to tax rule. These options and issues are expected to include:

1.

Broad issues including:

a. theneed to amend bilateral tax treaties and other cost benefit considerations
of a subject to tax rule next to an undertaxed payments rule;

b. the design of a subject to tax test and the degree of overlap with the test for
low taxation under an undertaxed payments rule;

c. the operation of any withholding tax particularly where the effective rate
of tax on the payment may not be known at the time the payment is made
and including the need to address issues of possible double taxation;

d. the identification of risks that would merit the extension of the subject to
tax rules to payments between unrelated parties; and

Different rule designs, taking into account the specificities of the particular treaty
benefit, the learnings from work on the undertaxed payments rule limited to interest
and royalties, but also identifying risks that would merit the extension of the scope
to other types of payments.

4. Rule co-ordination, simplification, thresholds and compatibility with international
obligations

Further work will also be required on rule co-ordination, simplification measures, thresholds and carve-
outs to ensure the proposal avoids the risk of double taxation, minimises compliance and administration
costs and that the rules are targeted and proportionate. This work will address the priority in which the
rules would be applied and how they interact with other rules in the broader international framework.
In this context it is important to analyse the interaction between this proposal and other BEPS Actions.
It will also explore compatibility with international obligations (such as non-discrimination) including,
for EU members, the EU fundamental freedoms and how that compatibility could depend on the rule’s

detailed design.

0.16. Co-ordination, simplification, thresholds and compatibility with international

obligations

The programme of work would explore options and issues in connection with the design of
co-ordination, simplification and threshold measures including interaction with BEPS
Actions. These options and issues are expected to include:

1.

Co-ordination between the undertaxed payments rule, subject to tax rule and
income inclusion rule to minimise the risk of double taxation, including
simplification measures that could further reduce compliance costs; and
Thresholds and carve-outs to restrict the application of the rules under the GLOBE
proposal, including:
a. Thresholds based on the turnover or other indications of the size of the
group;
b. De minimis thresholds to exclude transactions or entities with small
amounts of profit or related party transactions; and
c. The appropriateness of carve-outs for specific sectors or industries.
Compatibility with international obligations (and, where appropriate, the EU
fundamental freedoms).
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Chapter IV - Economic analysis and impact assessment

In agreeing to explore the various proposals under the two Pillars, the Policy Note Addressing the Tax
Challenges of the Digitalising Economy, approved on 23 January 2019, highlighted the desire of
Members of the Inclusive Framework to carry out more in-depth analysis of each proposal and their
interlinkages with a particular focus on the importance of assessing the revenue, economic and
behavioural implications of the proposals in order to inform the Inclusive Framework in its decision
making.

Assessing the impact of the proposals will involve an in-depth consideration of how they would be
expected to affect the incentives faced by taxpayers and governments, their impact on the levels and
distribution of tax revenues and their overall economic effects, including their effects on investment,
innovation and growth. The impact assessment will also need to consider how these effects vary across
different kinds of MNEs, sectors and economies.

The analysis of the economic impacts of the proposals will need to draw upon the existing public finance
literature and will also require new empirical research to be undertaken. Such research will need to rely
upon the full range of available data sources, including macro-level data (e.g., National Accounts and
FDI statistics) and micro-level data (e.g., company financial statements). To the extent that available
data permits, the analysis will need to consider the impact of the proposals on particular sectors,
industries and business models.

The Secretariat has already undertaken some preliminary economic analysis to address these questions.
An update of this work was presented to the Inclusive Framework meeting in May 2019. The
preliminary analysis has considered available evidence on the size, location, composition and potential
allocation of profits under the various Pillar One proposals. Under Pillar Two, proxies for the extent of
profits that may be subject to a minimum tax have been considered. The preliminary analysis has also
considered the broader incentive effects of the proposals, principally by drawing on the economic
literature. So far, the preliminary analysis has drawn on macro-level and micro-level data sources,
including National Accounts data, Balance of Payments data, anonymised and aggregated Country-by-
Country-Report data and ORBIS.

While the economic analysis will be carried out throughout the course of the entire period of the
programme of work, the timing of this work will need to be phased in such a way as to deliver members
of the Inclusive Framework with the information required to take decisions at key milestones. Building
upon the preliminary economic analysis already undertaken, the programme of work will require further
Secretariat-led analysis to be provided to members of the Inclusive Framework by the end of 2019. This
analysis will be designed to support members of the Inclusive Framework to take decisions in relation
to the future direction of the overall programme of work. Continued work will be carried out during
2020, to ensure that the Inclusive Framework can be kept fully informed of the impact of key technical
decisions relating to the design of the proposals.

Noting that the various proposals are evolving as discussions continue, the Secretariat will need to carry
out a range of economic analyses in order to support the ongoing discussions around design questions
associated with the proposals.

In carrying out this work, the Secretariat will need to assemble a multidisciplinary team across a number
of the OECD’s directorates. The Secretariat will carry out its work in consultation with member
jurisdictions, bilaterally, and Working Party No.2, other international organisations (e.g., the IMF), the
academic community and other stakeholders.

55





0.17. Economic analysis and impact assessment

The programme of work would require that an economic analysis and impact assessment
be carried out. This analysis would explore the following key questions:

1.

2.

What are the pros and cons of the proposals with respect to the international tax
system?
How would the proposals affect the incentives for:

a. Taxpayers (e.g., profit shifting, investment and location of economic

activity)?

b. Governments (e.g., tax competition)?
What is the expected economic incidence / impact of the proposals?
What are the expected effects of the proposals on the level and distribution of tax
revenues across jurisdictions?
What economic impact will the various proposals have for different types of MNE:s,
sectors and economies (e.g., developing countries; resource-rich countries; R&D
intensive economies, etc.)?
What data sources and methodologies could jurisdictions use to assess the
proposals?
What are the expected regulatory costs of the proposals?
What would be the impact of the proposals on investment, innovation and growth?
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Chapter V - Organisation of the work to deliver the Programme of Work and
next steps

1. Overall approach

As described in the Introduction, the work towards a consensus-based solution will proceed along the
following separate (but related) tracks:

o first, the Steering Group will continue the process aimed at reaching an agreement on a unified
approach to addressing the issues of profit allocation and nexus under Pillar One and agreement
on the key design elements of the GloBE proposal under Pillar Two (this work will draw on the
expertise of delegates from various working parties);

e second, the subsidiary bodies will provide technical input on certain issues that may arise in the
course of developing a consensus-based solution as well as the preparation of final reports that
will set out the details of the agreement reached by the Inclusive Framework; and

o third, the Secretariat will provide an economic analysis and impact assessment of the proposals
under the two pillars.

Although certain parts of the work can be advanced in parallel, there will be many interactions between
them. The work to be done under one track will both depend on and drive the progress made under
another. For example, the technical work to be undertaken by the various working parties is not only
expected to inform and facilitate agreement under Pillars One and Two, but also to evolve and adapt as
progress is made on the development of a consensus-based long-term solution.

Given the interlinked nature of the work and the challenging time frame for completing it, the Steering
Group of the Inclusive Framework will:

e continue its work on the development of a unified approach under Pillar One and the key design
elements of the GloBE proposal under Pillar Two so that the outputs from this work can be
submitted to the wider Inclusive Framework for agreement; and

e steer, monitor and co-ordinate the work programme and related outputs produced by different
subsidiary bodies so as to ensure that a solution can be agreed and delivered in a timely manner.

Finally, new technical issues may emerge as the work advances. The programme of work includes the
exploration of all relevant issues and options in connection with the Pillars and a subsidiary body should
not disregard an option that would address a particular issue on the basis that it has not been raised in
the programme of work. To the extent necessary, transition rules would be considered.

2. Organisation of the work

The technical expertise needed to deliver the measures envisaged in the programme of work is largely
found within the Inclusive Framework’s architecture, namely the Committee on Fiscal Affairs
subsidiary bodies:

o Working Party 1, which generally has responsibility for treaty developments and may be called
upon to make recommendations under Pillar One regarding the design of a new nexus rule, the
effectiveness of the existing, or the need to develop new, provisions for the elimination of
double taxation and dispute resolution, ways to effectively implement tax treaty changes, and
under Pillar Two regarding switch-over and subject to tax rules;

o Working Party 2, which generally has responsibility for data collection and economic and
statistical analysis and will be consulted on the economic analysis and impact assessment of
both Pillars;

o Working Party 6, which generally has responsibility for the development of transfer pricing
guidance and may be expected to make recommendations regarding the design of a new profit
allocation rule under Pillar One;
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e Working Party 11, which generally has responsibility for the development of co-ordinated
measures to address aggressive tax planning and may be called upon to advance the work on
Pillar Two liaising with other working parties as necessary;

e The Task Force on the Digital Economy will continue to play its role in supporting the Steering
Group in its coordination role. In particular, it will facilitate any further public consultation in
relation to the proposals as required; and

e Other subsidiary bodies such as the FTA MAP Forum which has responsibility for the
implementation of BEPS Action 14, as well as other bodies that deal with country-by country
related questions including the CBC Reporting Group.

The Chairs of the relevant subsidiary bodies, working with the Secretariat, should consider ways to
streamline working methods to achieve this goal. In particular, given existing resource constraints, it
will not be possible for the Working Parties to meet continuously to accomplish the work on the action
items. Therefore, work will also need to be done remotely between the meetings. This work could be
co-ordinated through the Bureau of the relevant Working Parties to examine particular issues. Further,
Working Parties should evaluate the use of focus groups, ad hoc committees, and other organisational
approaches that would facilitate the generation of timely work product.

Additionally, the programme of work covers a broad range of issues which involve different expertise
and subsidiary bodies, and a critical aspect of this programme will be to ensure an effective coordination
of the work. Therefore, the subsidiary bodies would work closely together as they advance their
technical work, including working in different joint session formats if necessary.

Table 1 assigns responsibilities to different subsidiary bodies for each of the work streams identified in
the programme of work. The work will start immediately on all current proposals, as well as on the
economic analysis, with initially a focus on supporting the work of the Steering Group. Once there is
an agreed architecture proposed by the Steering Group and agreed by the Inclusive Framework, the
Working Parties will revert to their more traditional role of working towards the implementation of an
agreed policy direction which, given the dynamic nature of the work programme, may evolve and also
require the involvement of other working parties. A Report on the progress on work is expected in
December 2019.
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Table 1. Assignment of technical work to subsidiary bodies

Working Party responsible Working Party consulted

OVERALL
1. Support the Steering Group and organise

Public Consultation TFDE
PILLAR1
1. Modified Residual Profit Split WP6 WP1
2. Fractional apportionment WP6 WP1
3. Distribution-based approaches WP6 WP1
4. Business line and regional segmentation WP6 WP1
5. Design scope limitations WP1/WP6
6. Treatment of losses WP6 WP1
7. New nexus rules WP1 WP6
8.  Elimination of double taxation WP1/WP6 FTA MAP Forum
9. Dispute resolution WPt WP6

FTA MAP Forum
10. Dispute prevention WP1/FTA MAP Forum FTA
11.  Administration WP6/WP10 WP1/FTA
12. Modifying Tax Treaties WP1 WP6/WP11/FTA MAP
Forum

PILLAR 2
1. Inclusion Rule WP11 WP1
2. Switch-over rule WP1/WP11
3. Undertaxed payment rule WP11 WP1
4.  Subject to tax rule WP1/WP11
5. Rule co-ordination, simplification and

thresholds and compatibility — with WP11/WP1 FTA

international obligations
6.  Other issues arising in connection with

Pillar 2 W
ECONOMIC ANALYSIS
1. Economic analysis and impact WP2

assessment
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3. Next Steps

In accordance with the overall approach described in this Chapter, the Working Parties will
meet in June and July and subsequently throughout the remainder of this year to consider
relevant technical issues arising in connection with the Programme of Work. These
meetings will take place under the leadership and co-ordination of the Steering Group and
will focus on those aspects of the Programme of Work that are most pertinent to the
development of a unified approach under Pillar One and the key design elements of the
GloBE proposal under Pillar Two.

The Steering Group will continue to work on the development of a unified approach under
Pillar One and the key design elements of the GloBE proposal under Pillar Two so that a
recommendation on the core elements of long-term solution can be submitted to the
Inclusive Framework for agreement at the beginning of 2020.

Throughout 2020 the Inclusive Framework, Steering Group and Working Parties will work
on agreeing the policy and technical details of a consensus-based, long-term solution to the
challenges of the digitalisation of the economy and will deliver a final report by the end of
2020. Consideration will be given to the holding of public consultations as necessary in
order to obtain stakeholder feedback as the various proposals are refined.
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Annex 2: Third Annual Progress Report of the OECD/G20
Inclusive Framework on BEPS

Also available at: www.oecd.org/tax/beps/inclusive-framework-on-beps-progress-report-july-2018-may-2019.htm
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Overview

The OECD/G20 Base Erosion and Profit Shifting (BEPS) Project is about bringing coherence,
transparency and substance to the international tax rules, which have been under pressure in recent years
from the pace of globalisation and the heightened sophistication of international business transactions
and global value chains, as well as the strains that digitalisation has brought to rules developed a century
ago in a vastly different time. OECD and G20 governments came together in 2013 to address the issue
of tax avoidance, and agreed a series of actions to tackle it.

The evolution of the OECD/G20 BEPS Project, from securing political commitment to take action in
2013 to the finalisation of detailed actions to counter BEPS in 2015 and to the establishment of an
OECD/G20 Inclusive Framework on BEPS in 2016, is a case study in how multilateralism can be
effective in the face of today’s global challenges.

The OECD/G20 Inclusive Framework continues to grow from 82 members at the inaugural meeting of
the OECD/G20 Inclusive Framework in July 2016 in Kyoto, it is now composed of 129 members and
14 observers, including over 70% of non-OECD and non-G20 countries and jurisdictions from all
geographic regions. They are working together on an equal footing, and not only to implement the BEPS
measures agreed in 2015. Beyond that, they are now designing the new international tax rules including
as part of the fundamental discussions on how to address the tax challenges arising from digitalisation.

On 28-29 May 2019, the OECD/G20 Inclusive Framework met in Paris, with 289 delegates from 99
member jurisdictions and 10 observer organisations taking part. The key outcome of that meeting was
the agreement of a Programme of Work to Develop a Consensus Solution to the Tax Challenges Arising
from the Digitalisation of the Economy (Programme of Work)', which will achieve a consensus-based,
long-term solution by the end of 2020.

The agreement of this Programme of Work comes at a pivotal time in the history of the OECD/G20
BEPS Project, with the peer reviews of the BEPS minimum standards showing even greater levels of
implementation, new and more detailed information on the activities of multinational enterprises being
available — allowing a fuller understanding of the impact of base erosion and profit shifting — and the
participation and importance of this work to developing countries taking on heightened importance.

The stakes are high. Understanding how much tax avoidance costs to governments around the world is
fundamental to developing sound policies and prioritising specific measures. When the BEPS package
was published in 2015, the OECD estimated that tax avoidance cost between USD 100-240 billion per
year, or 4-10 percent of global corporate tax revenues.

That estimate was based on the best information available at the time. With the work done in the past
years at ensuring the implementation of the BEPS Actions and the information gathered in the course
of the various reviews, the OECD/G20 Inclusive Framework is now developing a more finely-tuned
estimate of the impact of BEPS and the effectiveness of the measures taken to address it. In particular,
the collection and analysis of corporate revenue statistics, the first look at the aggregate data on Country-
by-Country (CbC) reports under Action 13, and other data sources will support an updated economic
analysis of tax avoidance, and also of the impact of the implementation of the BEPS measures.

What is already evident is that the combined effect of the BEPS Actions has brought increased
coherence, transparency and substance to the international tax rules, and their implementation has
produced tangible results:

e Action 5 (Harmful Tax Practices) — 255 preferential tax regimes have been reviewed to ensure
that there is substance associated with the activities they are intended to attract, and more than
half have already been amended or abolished, with the others either already in accordance with

" OECD (2019), Programme of Work to Develop a Consensus Solution to the Tax Challenges Arising from the
Digitalisation of the Economy, OECD/G20 Inclusive Framework on BEPS, OECD, Paris,
www.oecd.org/tax/beps/programme-of-work-to-develop-a-consensus-solution-to-the-tax-challenges-arising-
from-the-digitalisation-of-the-economy.pdf.
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the standard or still in the process of being reviewed or reformed. Exchanges of information on
more than 21 000 tax rulings took place, thereby ensuring greater transparency of the
arrangements between tax administrations and taxpayers. In addition, revising the criteria for
the Forum on Harmful Tax Practices’ peer reviews, a new global standard on the resumption
of application of the substantial activities factor to no or only nominal tax jurisdictions was
adopted in 2018.

e Action 6 (Tax Treaty Abuse) — The Multilateral Convention to Implement Tax Treaty Related
Measures to Prevent BEPS (MLI) now covers 88 jurisdictions, which will impact more than 1
500 bilateral tax treaties once governments finalise the ratification process. To date, over 20
signatories have ratified the MLI and over 50 tax treaties have already been modified and
reinforced against abuse. Although such figures may seem low, more jurisdictions are currently
in the process of ratifying the MLI which in turn will soon modify many more tax treaties.

e Action 13 (Country-by-Country Reporting) — The first exchanges of CbC reports took place in
June 2018, and currently there are more than 2 000 relationships in place for the exchange of
CbC reports, under the Convention for Mutual Administrative Assistance in Tax Matters, under
bilateral double tax conventions and tax information exchange agreements, and between EU
Member States.

e Action 14 (Mutual Agreement Procedures) — This is a key measure to improve certainty for
taxpayers, and the first peer review results are encouraging. Around 85% of Mutual Agreement
Procedures (MAPs) concluded in 2017 resolved the issue. Almost 60% of MAP cases closed
were resolved with an agreement fully resolving the taxation not in accordance with the tax
treaty. This important increase in the number of cases closed is likely the result of an increase
in resources or in a more efficient use of resources for many countries’ competent authorities.

Overall, and through data analysis, we can already see some interesting patterns of where Multinational
enterprise (MNE) activity is located and the relationship between that activity, the reporting of profits,
and the tax paid. Moving forward, the continued collection of statistics in future years will provide a
clearer picture of how companies are organising their global operations, and will further allow countries
to assess the associated tax risks.
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1. Highlights: What's new?

1.1. Tax Challenges arising from digitalisation
1.1.1. Programme of Work

The top priority for the OECD/G20 Inclusive Framework is the work on tax and digitalisation, which
has been a key aspect of the OECD/G20 BEPS Project since its inception. The 2015 BEPS Action 1
Report on Addressing the Tax Challenges of the Digital Economy® showed that, as a result of the
pervasive nature of digitalisation, it would be difficult, if not impossible, to ring-fence the “digital
economy”’ from the rest of the economy for tax purposes. Rather, it showed that the entire economy was
digitalising.

The work of the OECD/G20 Inclusive Framework continued, and responding to the G20’s call in March
2017, it delivered in 2018 an Interim Report® which embodied a commitment from all members to work
on nexus and profit allocation rules that would consider the impacts of digitalisation, relating to the
principle of aligning profits with underlying economic activities and value creation.

In January 2019, the OECD/G20 Inclusive Framework agreed on a Policy Note* — that included
concrete proposals made by members framed within two complementary pillars — one revising the
allocation of profit and nexus rules, and one proposing a global anti-base erosion mechanism. In
February 2019 the OECD/G20 Inclusive Framework published a public consultation document that
describes the two pillars in more detail, attracting 2 000 pages of written comments, and a public
consultation took place in March with over 400 participants attending, from business, academia and
civil society.

These discussions have informed the work of the OECD/G20 Inclusive Framework, which agreed at its
plenary meeting of 28-29 May 2019 a Programme of Work that will pave the way toward a global
solution to the tax challenges raised by digitalisation. This is a major step, which shows the strong
willingness of OECD/G20 Inclusive Framework members to reach an agreement by the 2020 deadline
set by the G20. This Programme of Work provides instructions for the OECD/G20 Inclusive Framework
as well as assigning technical work to subsidiary bodies to explore and agree on the core elements of
the consensus-based solution to be delivered by next year.

The stakes are very high, but the spirit of compromise and unity that have been the foundation for the
OECD/G20 Inclusive Framework’s accomplishments to date provide great reason for optimism that a
long-term, consensus-based solution can be achieved.

1.1.2. Value Added Tax

The 2015 BEPS Action 1 Report found that there was a high risk that services and intangibles delivered
over the internet (such as streaming films or music) were escaping VAT in any jurisdiction, and that
there was also a broader challenge for tax authorities to collect the VAT on cross-border supplies from
online sales, particularly where these are acquired by private consumers from suppliers abroad
(business-to-consumer or B2C sales).

To address the broader challenges of collecting the VAT on online sales of services and intangibles by
foreign vendors, new guidelines and VAT collection mechanisms were agreed in the 2015 BEPS
Action 1 Report that require foreign vendors to register for VAT in the consumer’s jurisdiction and
recommended a simplified regime be used to remit the VAT to facilitate compliance and administration.

2 www.oecd.org/tax/addressing-the-tax-challenges-of-the-digital-economy-action-1-2015-final-report-
9789264241046-en.htm

3

www.oecd.org/ctp/tax-challenges-arising-from-digitalisation-interim-report-9789264293083-en.htm

‘www.oecd.org/tax/beps/policy-note-beps-inclusive-framework-addressing-tax-challenges-digitalisation.pdf

64





The recommended rules and mechanisms included in the 2015 BEPS Action 1 Report were
complemented with the 2017 report on “Mechanisms for the Effective Collection of VAT/GST Where
the Supplier is Not Located in the Jurisdiction of Taxation” that provided further detailed practical
guidance to support their consistent and effective implementation. The 2015 BEPS Action 1 Report
also outlined options to facilitate the collection of VAT for imports of low-value goods from online
sales, through the intervention of online vendors or other parties involved in the supply chain for online
sales, such as e-commerce platforms or express couriers.

To date, over 50 jurisdictions have adopted rules for the application of VAT to B2C supplies of services
and intangibles from online sales by foreign vendors in accordance with rules and mechanisms
recommended in the 2015 BEPS Action 1 Report. Among these jurisdictions, 40 jurisdictions have
implemented simplified registration and collection regimes for the collection of VAT on the cross-
border B2C supplies of services and intangibles. The evidence on the impact of these measures suggests
that their implementation has greatly enhanced compliance levels and yielded substantial tax revenues
for market jurisdictions, and has levelled the playing field between domestic suppliers and foreign
vendors (see Figure 1).

Figure 0. Revenues raised by jurisdictions implementing the recommended
measures

Cross-border B2C supply of digital services and intangibles

AUD 269 million EUR 10.2 Billion NZD 131 million
(First Year) (first three years) (Apr. 2017 — Mar. 2018)

NOK 5.8 billion ZAR 3 billion
(July 2011 -2018) (June 2014 — Feb. 2019)

It is notable that following the adoption of rules for the application of VAT to B2C supplies of services
and intangibles from online sales by foreign suppliers, countries are now turning their attention to the
VAT treatment of imports of low-value goods. Since July 2018, Australia has applied GST at the point
of sale for imports of low-value goods including the enlistment of platforms in the collection of the
GST. In the first quarter of operation, Australia raised AUD 81 million from this measure. Further, the
EU has legislated to apply such a regime from 2021 with estimates that this will raise EUR 7 billion
annually, New Zealand is currently in the process of legislating for such a regime, and other countries,
including Norway, have signalled similar reforms. As of January 2019, Switzerland has introduced
mail-order trade regulation according to which imports of low-value goods are subject to VAT.

The OECD has continued to support tax authorities worldwide with the implementation of measures
for the effective and efficient collection of VAT on the continuously growing online trade. Another
recent key deliverable from this work is the report on “The Role of Digital Platforms in the Collection
of VAT/GST on Online Sales”, which provides guidance on a range of measures for enlisting e-
commerce marketplaces and other digital platforms in the collection of VAT on the sales that they
facilitate. These measures include making these platforms liable for collecting and remitting the VAT
on the sales by online vendors that use their platform, as well as the sharing of information with tax
authorities to increase compliance levels and reduce VAT fraud. This report was welcomed by the
representatives from more than 100 countries, jurisdictions, international organisations and regional
groups at the fifth meeting of the OECD Global Forum on VAT in Melbourne, Australia (20-22 March
2019).
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1.2. Country-by-Country Reporting: exchanges and data

The beginning of the exchange of CbC reports marks an important milestone towards
transparency, in the implementation of the OECD/G20 BEPS Project. The first exchanges took
place in June 2018, and to date 80 jurisdictions have introduced CbC reporting filing obligation.
Overall, 2 000 relationships between countries were activated for the exchange of CbC reports.
Tax administrations now have access to unprecedented and consistent information on the largest
foreign MNESs, which pose the greatest potential BEPS risk to their jurisdictions, given their
size and potential revenues at stake.

In addition, the first aggregated and anonymised statistics prepared from data collected on CbC
reports have now been prepared by OECD/G20 Inclusive Framework members and provided to
the OECD for processing.

The statistics are being provided for CbC reports relating to fiscal years beginning between 1
January 2016 and 1 July 2016, preserving the anonymity of MNE groups and the confidentiality
of individual CbC reports. In total, there were 58 OECD/G20 Inclusive Framework members
that had implemented CbC Reporting or had voluntary parent filing for the 2016 fiscal year, and
it is estimated that only around 35 of those member jurisdictions received sufficient numbers of
CbC reports to provide aggregated and anonymised statistics. Of those 35 jurisdictions, 26
jurisdictions have currently provided aggregated and anonymised statistics to the OECD
covering around 4 100 CbC reports overall. Some OECD/G20 Inclusive Framework members
are still in the course of preparing the statistics, so the total number of jurisdictions and CbC
reports should increase by the time the CbC statistics are published in the second edition of
Corporate Tax Statistics in 2020.°

3 Disclaimer: The initial analysis of the statistics is preliminary, both because data validation checks are still being
performed, and because the OECD has only received reports from about 75% of the jurisdictions that received
significant numbers of CbC reports for the 2016 fiscal year. The statistics from additional Inclusive Framework
members will be incorporated into the analysis when they are provided. As the statistics were prepared from CbC
reports filed for the 2016 fiscal year, it is worth noting that this period still pre-dates much of the implementation
of the BEPS Actions. Nevertheless, we can already see some interesting patterns of where MNE activity is located

and the relationship between that activity, the reporting of profits, and the tax paid.
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2. Minimum standards: the results

Peer reviews of the BEPS minimum standards are an essential tool to ensure the effective
implementation of the BEPS package. First results were available for Action 5 in 2017, for
Action 13 and Action 14 in 2018, and the first results for Action 6 were published this year. The
results of the peer reviews show strong implementation throughout the world.

2.1. Action 5 Harmful Tax Practices

Action 5 contains two related but distinct requirements: one with respect to preferential tax regimes,
and one on transparency that requires the exchange of information on tax rulings. Both requirements
are peer reviewed by the Forum on Harmful Tax Practices (FHTP). The implementation of the Action
5 minimum standard has significantly changed preferential tax regimes all over the world, many of
which have now been abolished, and the others are in the process of being made consistent with Action
5 or remain under review. In addition, information on tax rulings that was not accessible to other tax
administrations is now routinely exchanged, leading to more transparency and equipping tax
administrations with more data on the international tax arrangements of their multinational groups to
enable earlier detection of aggressive tax planning / non-compliance. The exchange of information on
these rulings also acts as a deterrent to governments and taxpayers from agreeing “sweetheart” deals.

The progress achieved under Action 5 from the start of the OECD/G20 BEPS Project until today is
significant.

Figure 2. BEPS Action 5 in figures: 2015-2019
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FHTP 2018 highlights

e All of the 16 Intellectual Property (IP) regimes listed in the 2015 BEPS
Action 5 report, which were inconsistent with the agreed standard, are
now in line with it, or have been abolished.'

e During the year, legislation has been enacted for more than 80 regimes
to abolish them or to make amendments in order to comply with the
Action 5 minimum standard.

e A new global standard on the application of substantial activities
requirements, to no or only nominal tax jurisdictions has been adopted.

e New regimes have been brought into the review process shortly after
their introduction.

e Almost 21 000 exchanges of information on tax rulings have taken place
in the two years of the operation of this Action 5 standard.

2.1.1. Preferential tax regimes

The FHTP started its work on harmful tax practices in 1998 and reviewed preferential tax regimes of
OECD members based on the criterion set out in the 1998 report. As the scope of the FHTP’s work has
now been expanded to all Inclusive Framework members (and jurisdictions of relevance), the FHTP
has, since the start of the OECD/G20 BEPS Project, reviewed over 250 regimes of 70 jurisdictions.

In 2015, the Action 5 minimum standard introduced more stringent requirements for substantial
activities, by introducing the nexus approach for IP regimes. At that time, none of the existing IP
regimes of OECD members and G20 countries were compliant with the nexus approach, which is a key
feature of the Action 5 standard since it ensures that the benefit of a preferential regime is linked to a
substantial research and development (R&D) activity.? As it stands, all of those regimes are now in line
with the nexus approach or have been abolished, and beyond this, almost all IP regimes of the other
Inclusive Framework members are likewise abolished or amended to be nexus compliant. Jurisdictions
introducing new IP regimes are in general immediately designing them to be compliant with the nexus
approach, creating a more global level playing field.

OECD/G20 Inclusive Framework members that were first reviewed in 2017 have also made a
tremendous effort to comply with the ambitious FHTP timelines, which provides for the amendment or
abolishment of other regimes that fail to meet the criteria in principle no later than by the end of 2018.

An ongoing mandate from the Action 5 report was the consideration of revisions or additions to the
existing FHTP criteria. The most important aspect of the revision released in 2018 is the adoption of a
new standard imposing substantial activities requirements on no or only nominal tax jurisdictions. As
all preferential tax regimes providing benefits to income from geographically mobile activities must
meet the substantial activities requirements, it was agreed that it was essential to ensure that business
activity does not simply relocate to a zero tax jurisdiction to avoid these requirements. This new
standard will ensure a more level playing field and the FHTP is reviewing jurisdictions against the
standard starting this year.

! Two regimes that remain actually harmful in one aspect are Italy and Turkey’s intellectual property (IP) regimes.
These regimes have already been amended, and the determination of actual harmfulness only relates to certain
grandfathering aspects of the regime. As such, this harmful element is transitional only and will cease to operate
by 30 June 2021.

2 The “nexus approach” was developed in the context of IP regimes and allows a taxpayer to benefit from an IP
regime only to the extent that the taxpayer itself incurred qualifying R&D expenditures that gave rise to the IP
income.
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Put together, the progress achieved on Action 5 has delivered significant progress in limiting harmful
tax practices. Around the world, regimes can no longer be used by countries to attract the tax base from
other countries by targeting non-residents and foreign income only. They must also comply with
transparency and where relevant be subject to exchange of information. Finally, they must enforce
substantial activities requirements to ensure that such regimes cannot be used for empty, tax-driven
arrangements. A more level playing field is also being established vis-a-vis no and only nominal tax
jurisdictions, where the same substantial activities requirements now apply across whole sectors of
business activity.

2.1.2. Exchange of information on tax rulings

Almost 21 000 exchanges of information on tax rulings have taken place between Inclusive Framework
jurisdictions, increasing transparency between tax administrations significantly. The second annual peer
review of the transparency framework was finalised in 2018, covering 92 jurisdictions. The report
includes 60 recommendations for improvement, and jurisdictions already have undertaken or are now
undertaking actions to resolve the issues, demonstrating the effectiveness of the peer review process.
For example, almost two thirds of the recommendations for improvement made to the 44 jurisdictions
in the first annual peer review have already been addressed.

2.1.3. Future work

e The FHTP will continue to review existing and future preferential tax
regimes.

e In addition, the review of the substantial activities factor for no or only
nominal tax jurisdictions has started in 2019, together with the
development of the exchange of information requirements that support
the new standard.

e The FHTP will increasingly focus its attention on the effective
implementation of the substantial activities requirements in practice,
conducting annual monitoring to revisit any issues of compliance with
the substantial activities standard where needed in respect of both
regimes and no or only nominal tax jurisdictions.

e The FHTP will continue its annual peer review of the transparency
framework on the exchange of information on rulings, and prepare to
conduct the review of the effectiveness of the standard.

Figure 3 shows the most important work done by the FHTP in the last years and its future work.
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Figure 3. Timeline for Forum on Harmful Tax Practices
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2.2. Action 6 Tax Treaty Abuse

Action 6 identified treaty abuse, and in particular treaty shopping, as one of the most important sources
of BEPS concerns. Taxpayers that engage in treaty shopping and other types of treaty abuse undermine
tax sovereignty by claiming treaty benefits in inappropriate circumstances, thereby depriving countries
of tax revenues.

Tackling treaty shopping is one of the four BEPS minimum standards, and jurisdictions have committed
to include provisions in their tax agreements to ensure a minimum level of protection against treaty
shopping. Before the OECD/G20 BEPS Project, most of the world’s 3 500+ tax treaties did not include
a robust anti-treaty shopping provision that could prevent the granting of treaty benefits in inappropriate
circumstances.

Compliance with the Action 6 minimum standard requires members of the Inclusive Framework to
include in their tax treaties (1) a statement that the common intention of the parties to the treaty is to
eliminate double taxation without creating opportunities for non-taxation or reduced taxation through
tax evasion or avoidance, including through treaty shopping arrangements, and (2) an anti-abuse treaty
provision such as a principal purposes test (PPT) or a limitation on benefits provision. To increase tax
certainty in the application of the PPT, the Inclusive Framework has formed an informal group of
interested delegates that would explore various areas where more tax certainty could be provided in the
PPT, including best practices in the area of the general anti-avoidance rules, and would report back with
recommendations.

The peer review of Action 6 was launched in 2018 and the results were published in January 2019,
showing that Inclusive Framework members have together taken steps to strengthen their treaty
networks.

The first results show that a large majority of OECD/G20 Inclusive Framework members are now in
the process of modifying their treaty network. On 30 June 2018, 82 of the then 116 members had some
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agreements that were already compliant with the minimum standard or were subject to a complying
instrument and would therefore comply shortly.?

Countries are doing so primarily by modifying their treaties through the MLI — the legal instrument
developed following the conclusions of Action 15 of the BEPS Action Plan to implement tax treaty-
related BEPS standards and measures. Almost all the bilateral tax agreements will be subject to the
MLLI, and the few that are not, will be amended via separate renegotiations.

The next peer review exercise will be launched in the first half of 2019 and there will be a review of
methodology in 2020.

2.2.1. Action 15: Multilateral Instrument

The MLI was first signed on 7 June 2017. Today, the MLI covers 88 jurisdictions from all continents
and all levels of development. 25 of these jurisdictions have already deposited their instrument of
ratification as of May 2019.* Despite the fact that the ratification process may seem slow, it is still faster
for governments than renegotiating bilaterally the 3 500 tax treaties currently in force.

The MLI will modify existing bilateral tax treaties to swiftly implement the tax treaty measures
developed in the course of the OECD/G20 BEPS Project. Treaty measures that are included in the MLI
include those on hybrid mismatch arrangements, treaty abuse and permanent establishment. The MLI
also strengthens provisions to resolve treaty disputes.

The year 2019 marks an important step in the implementation process of the MLI as its provisions
started to enter into effect on 1 January. As of May 2019, the MLI had already modified about 60
agreements across the worldwide network of tax agreements, and this number is going up rapidly as
more signatories deposit their instruments of ratification.

The entry into effect of the provisions of the MLI, less than two years after the first signing ceremony,
underlines the strong political commitment to a multilateral approach to fighting BEPS and translating
commitments into concrete measures that will be included in more than 1 500 tax treaties worldwide.

As many more jurisdictions expect to deposit their ratification instruments this year, signatories remain
committed to ensure the effective, clear and consistent implementation of the MLI. As part of this work,
the OECD continues to improve and develop new tools to help users understand the MLI and its effects.
The MLI matching database allows users to easily assess the impact of the MLI on a particular tax
treaty. It automatically generates information on the likely matching of MLI Positions and on the likely
modifications made by the MLI to that treaty. The OECD is currently working on expanded features to
add to the database, including information on entry into effect.

At the same time, jurisdictions are preparing synthesised texts of their modified agreements, based on
Guidance published by the OECD at the end of 2018. This guidance is used by governments that intend
to provide insight into the impact of the Convention on existing treaties. Synthesised texts also provide
comprehensive information to taxpayers, auditors, advisors and other users on when the modifications
will have effect in each jurisdiction. The Guidance is among the recent additions to a wide range of
existing tools and background documents, which are expected to be used widely as jurisdictions’
implementation of the MLI gathers pace.

3 A further seven jurisdictions have no comprehensive tax agreements and are therefore at present outside the scope of this
exercise.

4 Namely Australia, Austria, Curagao, Finland, France, Georgia, Guernsey, Ireland, Isle of Man, Israel, Japan, Jersey, Lithuania,
Luxemburg, Malta, Monaco, the Netherlands, New Zealand, Poland, Serbia, Singapore, Slovakia, Slovenia, Sweden and the
United Kingdom.
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Key facts on Action 15 implementation
e 88 covered jurisdictions
e 25 jurisdictions depositing their ratification instrument
e Over 1 500 agreements to be modified by the MLI

e Inclusion of the principal purpose test (PPT) in those 1 500 modified
agreements

e About 60 agreements already modified by the MLI

e 29 covered jurisdictions that opted for mandatory binding arbitration

2.3. Action 13 Country-by-Country Reporting
2.3.1. Implementation of a CbC reporting filing obligation

Improved and better-coordinated transfer pricing documentation will increase the quality of information
provided to tax administrations and limit the compliance burden on businesses. Action 13 on Transfer
Pricing Documentation establishes a three-tiered approach to transfer pricing documentation,
comprising a master file with an overview of an MNE’s business and transfer pricing policies, local
files with more detailed information on specific transactions with a particular jurisdiction, and a CbC
report containing information on the global spread of an MNE’s activities, results, and where it pays
tax.

Action 13 supports both transparency and coherence in international tax, by improving the level and
quality of information available to tax administrations on MNEs in their jurisdiction, and ensuring tax
administrations are increasingly able to access and make use of the same information on these MNEs.

Significant advances toward CbC reporting implementation have been witnessed this last year, with 58
OECD/G20 Inclusive Framework members requiring or permitting CbC reports to be filed by the
ultimate parent entity of MNEs with consolidated group revenue of at least EUR 750 million (or near
equivalent in domestic currency as of January 2015) in the previous year. Moreover, almost 80
OECD/G20 Inclusive Framework members have introduced a CbC reporting filing obligation into law
and around 25 further OECD/G20 Inclusive Framework members currently have draft law to introduce
an obligation in the near future.

In total, over three quarters of OECD/G20 Inclusive Framework members have introduced or are in the
process of introducing a CbC reporting obligation, including all G20 countries. As a result of this
progress, substantially every MNE above the consolidated group revenue threshold is already within
the scope of CbC reporting, and the remaining gaps are rapidly being closed.
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Figure 4. Implementation of a CbC reporting filing obligation
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2.3.2. Implementation of a CbC reporting exchange framework

Currently, there are more than of 2 000 bilateral relationships for the exchange of CbC reports. Those
relationships are being put in place under the Convention for Mutual Administrative Assistance in Tax
Matters, bilateral double tax conventions and tax information exchange agreements, and between EU
Member States. Further work is needed to support jurisdictions in putting exchange relationships in
place and in meeting the conditions for obtaining CbC reports.

2.3.3. The peer review of implementation of BEPS Action 13

The second annual peer review of the implementation of Action 13 will be completed in the summer of
2019. This will consider implementation of the minimum standard by almost 120 Inclusive Framework
members, compared with 95 jurisdictions in the first peer review. Where legislation is in place,
implementation remains largely consistent with the minimum standard. Since the first peer review, a
large number of jurisdictions have introduced changes to address recommendations received.

Key facts on Action 13 implementation
e 58 jurisdictions require or permit CbC reports to be filed.

e 80 jurisdictions having introduced CbC reporting filing obligation and
25 further jurisdictions currently having draft law to introduce an
obligation in the near future.

e 2,000 bilateral relationships exist for the exchange of CbC reports.

e 120 jurisdictions will be covered in the second annual peer review.

2.3.4. Work to support the effective use of CbC reports by tax administrations

It is vital that tax administrations use the information in CbC reports effectively in the assessment of
transfer pricing and other BEPS-related risks. The OECD Forum on Tax Administration (FTA) has
undertaken a number of initiatives to support tax administrations in using CbC reports and prevent its
misuse.

o  CbCR risk assessment workshops: Since January 2017, a series of workshops have been held
to consider how CbC reports can be best used in risk assessments. These include a September
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2018 workshop in the People’s Republic of China, co-hosted with the State Taxation
Administration, attended by representatives of 21 tax administrations and 10 MNEs and
business groups.

Handbook on the Effective Use of CbC Reports in Tax Risk Assessment: This handbook
considers how CbC reports may be used within different approaches to tax risk assessment, the
key risk indicators that may be detected and what a tax administration should do if a CbC report
suggests a tax risk may be present.

International Compliance Assurance Programme (ICAP): ICAP is a multilateral risk
assessment and assurance process, which uses CbC reports and other risk assessment
information to provide MNEs and tax administrations with increased tax certainty. A second
pilot for ICAP (IACP 2.0), including so far 17 participating tax administrations, was announced
at the FTA’s 12th Plenary meeting, held in Santiago, Chile on 26-28 March 2019.
Comparative Risk Assessment initiative (CoRA): Building on the increasingly common
information available to tax administrations for tax risk assessment, CoRA is an initiative to
drive greater convergence in the perception of risk by tax administrations, and in the
understanding of how key risk indicators can be detected, including through an MNE’s CbC
report.

Tax Risk Evaluation and Assurance Tool (TREAT): TREAT is a tool to support tax
administrations, in particular those in developing countries, in interpreting an MNE’s CbC
report to identify where further enquiries may, or may not, be needed. TREAT incorporates
training materials drawing on experience in ICAP and CoRA, to assist tax administrations in
the risk assessment of MNEs.

Key future developments on Action 13

e The second peer review of almost 120 members of the Inclusive
Framework will be completed in mid-2019.

e The FTA will continue to develop practical tools to support the use of
CbC reports, including ICAP 2.0, CoRA and the release of TREAT.

e A review of the Action 13 minimum standard, taking into account the
experience of tax administrations and MNEs to date, commenced in
November 2018 and will be completed by the end of 2020.
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2.4. Action 14 Mutual Agreement Procedure

The genesis for Action 14 developed from a recognition that the actions to counter BEPS must be
complemented with actions that ensure certainty and predictability for businesses and individuals. It
was therefore necessary to develop robust dispute settlement resolution processes across jurisdictions
to ensure that disputes are resolved in a timely, effective and efficient manner. The Action 14 minimum
standard seeks to achieve this through a rigorous stage 1 peer review process that is then followed up
one year later in a stage 2 monitoring report.

The peer review process is now well underway. With already 45 jurisdictions reviewed under stage 1
of the process, 16 more are currently in the process of being finalised and another 18 jurisdictions are
scheduled for review (see Table 1). Almost all OECD/G20 Inclusive Framework members that qualify
for a deferral have opted to do so and for 31 jurisdictions such deferral has been approved by the FTA
MAP Forum.

Furthermore, OECD/G20 Inclusive Framework members are now reporting their MAP statistics under
the previously developed MAP Statistics Reporting Framework that reflects a collaborative approach.
These statistics are published annually on the OECD website and provide transparency on a jurisdiction-
by-jurisdiction basis regarding (i) the number of cases started (ii) the outcome of the cases (iii)
inventories and (iv) the length of time it takes to resolve such cases on average. This common reporting
also provides a reliable and comparable metric by which jurisdictions can be assessed under the
minimum standard for certain elements.

For the 45 jurisdictions reviewed thus far, around 990 recommendations have been issued, including
recommendations for jurisdictions to maintain compliance with certain elements of the minimum
standard, including the need for more resources to process MAP cases, improving timeliness of the
resolution of MAP cases and updating domestic rules. At the same time, the Action 14 minimum
standard is already having a broader impact on MAP worldwide:

e There has been a marked increase in the number of cases dealt with by competent authorities
which have been closed, in almost all jurisdictions under review. This is likely the result of an
increase in resources or in a more efficient use of resources for many competent authorities as
a result of the peer review process or, in some cases, for jurisdictions that anticipate their own
upcoming peer review.

e The peer review process has spurred changes in a few jurisdictions regarding the structure and
organisation of competent authorities to streamline their processes for resolving MAP cases in
a timely manner.

Italy has implemented changes in January 2017 to the structure and
organisation of its competent authorities to streamline their processes for
resolving MAP cases in a timely manner.

e The number of MAP profiles published on the OECD website continues to increase. MAP
profiles of over 90 jurisdictions are published on the OECD website? thereby providing
taxpayers with a central repository of easily accessible information, which will facilitate their
use of MAP.

5 Available at: www.oecd.org/tax/dispute/country-map-profiles.htm
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e In addition, more than a quarter of the jurisdictions updated or introduced comprehensive MAP
guidance to provide taxpayers with clear rules and guidelines on MAP.

Luxembourg and Belgium have each introduced MAP guidance for the first time.

The United Kingdom revised its MAP guidance to reflect fully the requirements
of the Action 14 Minimum Standard, thus providing further clarity to taxpayers
seeking to access MAP

e Access to MAP is now granted for more cases than in the past. For instance, transfer pricing
cases are given access to MAP in all but one jurisdictions. Furthermore, a few jurisdictions
changed their policy to allow for access to MAP after a judicial decision has been rendered,
even if their competent authorities are still bound by such a decision.

Switzerland revised its MAP guidance and simplified its procedures for taxpayers
to submit a MAP request for both transfer pricing cases and cases concerning
individuals.

Greece and Mexico both changed their policy to allow access to MAP after a
judicial decision has been rendered.

In addition to these broader changes, the monitoring process under Stage 2 has already begun. The
reports for the six jurisdictions that were peer reviewed in batch 1 have recently been discussed and
approved by the FTA MAP Forum. These stage 2 reports are the first glimpse into how well jurisdictions
are implementing the specific recommendations issued to them during stage 1 of the Action 14 peer
review process.

The results of this stage 2 monitoring process available thus far indicate that jurisdictions are making
tangible progress. In general, the six batch 1 jurisdictions are considered to be compliant under most of
the criteria of the Action 14 minimum standard with respect to the prevention of disputes, availability
and access to MAP, the resolution of MAP cases and the implementation of MAP agreements. In this
regard, a few noteworthy highlights are as follows:

e Allsix jurisdictions provide for the possibility of roll-back of bilateral APAs and provide access
to MAP in eligible cases.

e All six jurisdictions have a documented bilateral notification and/or consultation process in
place to notify the other jurisdictions in cases where they consider a MAP request to be not
justified.

e Many of the jurisdictions have updated their publicly available MAP guidance to provide more
clarity and details to taxpayers. One revised its MAP guidance to provide further clarity to
taxpayers seeking to access MAP in a MAP-intensive jurisdiction. Another also revised its
MAP guidance and simplified its procedures for taxpayers to submit a MAP request for both
transfer pricing cases and cases concerning individuals. One other jurisdiction introduced
comprehensive MAP guidance for the first time.

e Each of the six jurisdictions decreased the amount of time needed to close MAP cases and five
of the six jurisdictions met the sought-after 24-month average timeframe to close MAP cases.

e Almost all jurisdictions are able to implement MAP agreements notwithstanding their domestic
time limits and no issues have surfaced in this respect throughout the peer review process.

With respect to each jurisdiction bringing their tax treaties in line with the Action 14 minimum standard,
there is still some divergence. Half of the assessed jurisdictions made very good progress on updating
their treaty network and achieved this by carrying out an action plan that prioritised relevant tax treaty
negotiations when the treaties are not expected to be modified by the MLIL. Some jurisdictions are
bringing their tax treaties in line with the Action 14 minimum standard through ratification of the MLI.

In the future, more insights into progress will come not only from the publication of the 2018 MAP
statistics but also from the release of each stage 2 monitoring report following up on any stage 1
recommendations.
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Table 1. Mutual Agreement Procedures (MAP) Jurisdictions

Stage 1 completed Stage 1 ongoing

9t batch 10% batch

By August
2019
. . Czech . . . . . .
Belgium Austria Republic Australia Estonia Argentina Brazil Brunei Andorra Bahrain
Canada France Denmark Ireland Greece Chile Bulgaria Curacao Anguilla Barbados
Netherlands Germany Finland Israel Hungary Colombia China Guernsey Bahamas Kazakhstan
Switzerland Italy Korea Japan Iceland Croatia H(zggirlf:)ng Isle of Man| Bermuda Oman
!J"'md Liechtenstein Norway Malta Romania India Indonesia Jersey British Virgin Qatar
Kingdom Islands
United . Slovak . Papua New Cayman Saint Kitts
States LoeeurlEening alzine] AT Republic Lawia Guinea Rlonace Islands and Nevis
Sweden Singapore | New Zealand Slovenia Lithuania Russia Sa‘n Magau Thailand
Marino (China)
Spain Portugal Turkey South Africa | Saudi Arabia Serbia Tunisia TiEEG) et
Tobago
Tl::r:iscg;]d United Arab
lslands Emirates
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3. Other key developments

3.1. BEPS implementation beyond the minimum standards
3.1.1. Actions 2, 3 and 4

The BEPS package included recommendations for domestic law measures to address the BEPS risks
posed by aggressive tax planning. These included a common approach to neutralising hybrid
mismatches (Action 2) and limiting excessive interest deductions (Action 4) as well as best practices in
the design of effective controlled foreign company (CFC) rules (Action 3).

Actions 2-3-4 Implementations

Although they are not minimum standards, Actions 2-3-4 have been rapidly
adopted by a large number of countries:

= The EU Council has adopted two Anti-Tax Avoidance Directives
requiring Member States to implement, by the beginning of this year,
interest limitation and CFC rules that are consistent with Actions 3 and
4 and anti-hybrids rules consistent with Action 2 by the beginning of
2020.

= The Tax Cuts and Jobs Act (“TCJA”), which was signed into law by
the United States at the end of 2017, includes provisions consistent
with the recommendations under Actions 2-4, and the introduction of
a minimum tax on global intangible low-taxed income (GILTI), which
reflects recommendations made in the Action 3 report.

The Action 2 recommendations targeted mismatches resulting from differences in the tax treatment or
characterisation of an instrument or entity. The work on hybrid mismatches was subsequently expanded
to deal with similar opportunities that arise through the use of branch structures.

Since announcement of the Action 2 recommendations, a number of Inclusive Framework members
have rapidly adopted rules to address such hybrid and branch mismatches (e.g., Australia and New
Zealand). As part of the common approach to addressing hybrid mismatches, work continues amongst
OECD/G20 Inclusive Framework members to share practical examples of these structures to ensure
consistent, comprehensive and coherent outcomes from the application of the new rules.

The Action 3 recommendations outline approaches to ensure the taxation of certain categories of income
of a multinational enterprise in the jurisdiction of the parent company in order to counter popular
offshore structures that result in no or indefinite deferral of taxation. Comprehensive and effective CFC
rules have the effect of reducing the incentive to shift profits from a market country into a low-tax
jurisdiction. Almost 50 OECD/G20 Inclusive Framework members now have CFC rules.

As for Action 4, several jurisdictions have either already taken steps to limit interest deductibility (e.g.,
Argentina, India, Japan, Korea, Malaysia, Norway and South Africa) or are in the process of aligning
their domestic legislation with the recommendations of Action 4 (e.g., Peru and Viet Nam).

3.1.2. Action 7 Permanent Establishment Status

Tax treaties generally provide that the business profits of a foreign enterprise are taxable in a state only
to the extent that the foreign enterprise has in that state a permanent establishment to which the profits
are attributable. The definition of permanent establishment included in tax treaties is therefore crucial
in determining whether a non-resident enterprise must pay income tax in another state.

The Action 7 Final Report did not include any minimum standards, but recommended changes to
address techniques used to inappropriately avoid the tax nexus, including via replacement of distributors
with commissionaire arrangements, via specific activity exemptions, and via the artificial fragmentation
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of business activities. The recommended treaty changes could be implemented through the MLI as
optional provisions, or through bilateral tax treaty negotiations. The take-up of those provisions among
the (currently) 88 jurisdictions that are party to the MLI is as explained below.

e 40 jurisdictions have opted for the changes to Article 5(5) and 5(6) of the OECD Model Tax
Convention, lowering the threshold for the creation of a dependent agent PE.

e 44 jurisdictions have opted for the amended Article 5(4) of the OECD Model Tax Convention,
with the overarching preparatory or auxiliary requirement and 50 jurisdictions have opted for
the anti-fragmentation rule in Article 5(4.1) of the OECD Model Tax Convention.

e 32 jurisdictions have opted for the anti-contract splitting provision included in the Commentary
on Article 5 of the OECD Model Tax Convention.

Implementation of Action 7 though the MLI

3.1.3. Action 8-10 Transfer Pricing

The objective of the 2015 Final Report on Actions 8-10 was to ensure that the profits of MNEs better
align with economic activity and value creation. The updated edition of the OECD Transfer Pricing
Guidelines was published in July 2017 to incorporate the deliverables resulting from this work.

Finalisation of BEPS follow-up work

Significant progress was made since the last progress report on the projects mandated by the 2015 Final
Report on Actions §-10.

Additional guidance on the attribution of profits to permanent establishments resulting from the changes
in the Action 7 Final Report to Article 5 of the OECD Model Tax Convention was published in March
2018. Revised guidance on transactional profit split method (Action 10) was also published in June
2018 and will be incorporated into the next edition of the Transfer Pricing Guidelines.

The additional guidance addressed to tax administrations on the application of the hard-to-value
intangibles (HTVI) approach (Action 8) was finalized and published in June 2018 and it will be
incorporated in the next edition of the Transfer Pricing Guidelines, foreseen in 2019. It was also agreed
that a monitoring process be put in place to monitor the application of the HTVI approach by
jurisdictions in the period of 2019-2020.

Developing transfer pricing guidance for financial transactions started in 2016 and a discussion draft
was released for public consultation in March 2018. That discussion draft, which does not yet represent

% OECD (2018), Revised Guidance on the Application of the Transactional Profit Split Method - BEPS Action 10,
www.oecd.org/tax/transfer-pricing/revised-guidance-on-the-application-of-the-transactional-profit-split-method-beps-action-

10.pdf.
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a consensus position of the Inclusive Framework or its subsidiary bodies, aims to clarify the application
of the principles included in the 2017 edition of the Transfer Pricing Guidelines, in particular, the
accurate delineation analysis under Chapter L, to financial transactions. The work also addresses specific
issues related to the pricing of financial transactions such as treasury function, intra-group loans, cash
pooling, hedging, guarantees and captive insurance. Significant progress was made on this project and
it is nearing completion, which is expected to be accomplished in 2019.

Monitoring

Monitoring activities have been enhanced to gather information on the key features of countries’
transfer pricing system and more specifically on the status of the implementation by jurisdictions of the
guidance developed under Actions 8-10.

That work has produced an update of the Transfer Pricing Country Profiles, which can be consulted on
the OECD website. Further analysis of the information collected from tax administrations in more than
50 OECD/G20 Inclusive Framework members has been conducted with a view to assessing the
effectiveness of the measures adopted as well as the impact on both compliance by taxpayers and proper
administration by tax authorities. Monitoring will continue to gain importance as jurisdictions continue
to implement and apply (all or part of) the guidance developed under Actions 8-10.

3.1.4. Action 11 — Economic analysis of BEPS

The delivery of the Corporate Tax Statistics database, which was launched in January 2019, is a
significant step toward Action 11 implementation. This new database is intended to assist in the study
of corporate tax policy and has already begun to improve the quality and expand the range of data
available for the analysis of BEPS. The first edition of the database contains information on over 100
jurisdictions, and several main categories of data: corporate tax revenues, corporate tax rates, and tax
incentives related to innovation.

Corporate Tax Statistics Database Main features

= Corporate tax revenues: The data show that corporate income tax
remains a significant source of tax revenues for governments across the
globe. In 2016, corporate tax revenues accounted for 13.3% of total tax
revenues on average across the 88 jurisdictions for which data is
available (it accounted for 12% in 2000).

= Corporate tax rates: The data compiled on statutory corporate tax
rates show a clear trend of declining rates over the last two decades.
The database shows that the average combined (central and sub-central
government) statutory tax rate fell from 27.8% in 2000 to 20.7% in
2018.

= Forward-looking ETRs (for 74 jurisdictions in 2017): These forward-
looking ETRs capture information on corporate tax rates and bases as
well as other relevant provisions within a comparable framework. They
provide an appropriate basis for cross jurisdiction comparisons of the
combined impact of corporate tax systems on the investment decisions
of firms.

= Tax incentives for innovation: The database covers 65 IP regimes in
41 jurisdictions that had been reviewed or were under review by the
Forum for Harmful Tax Practices (FHTP) as at November 2018. (The
results of the FHTP’s most recent reviews were published in January
2019. The next edition of Corporate Tax Statistics will take these
updates into account.)
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3.1.5. Action 12 Mandatory Disclosure Regimes

Action 12 contains rules that allow jurisdictions to obtain early information on the tax compliance and
policy risks raised by aggressive tax planning. Action 12 seeks to balance the need for early information
on aggressive tax planning schemes with the need for disclosure requirements to be appropriately
targeted, enforceable and avoid over-disclosure or placing undue compliance burdens on taxpayers. The
adoption of Council Directive (EU) 2018/822 by EU Member States will result in the reporting of cross-
border aggressive tax planning, offshore structures and CRS avoidance schemes to EU member tax
authorities. The directive largely incorporates the model rules set out in the OECD Report on Model
Mandatory Disclosure Rules for CRS Avoidance Arrangements and Opaque Offshore Structures issued
in February 2018.

3.2. Inclusiveness
The OECD/G20 Inclusive Framework was established in 2016, in response to calls for greater

developing country inclusion. Critically, all members of the OECD/G20 Inclusive Framework
participate on an equal footing, giving each of them a voice in the decision making.
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3.2.1. Membership

At its inaugural meeting in Kyoto, Japan in July 2016 there were 82 members of the OECD/G20
Inclusive Framework. Today, there are 129 members and 14 observer organisations’. The past year has
seen further growth and a consolidation of the OECD/G20 Inclusive Framework. It welcomed 13 new
members: Antigua and Barbuda, Armenia, Aruba, Cabo Verde, Cook Islands, Dominica, Dominican
Republic, Faroe Islands, Greenland, Grenada, Morocco, North Macedonia, and Saint Vincent and the
Grenadines.

The OECD/G20 Inclusive Framework now has a truly global membership, including over 70% of non-
OECD and non-G20 countries from all geographic regions (see Figure 4). The leadership of the
OECD/G20 Inclusive Framework reflects this diversity, with newly elected or re-elected deputy chairs
from China and Nigeria, and Steering Group members from Brazil, Cote d’Ivoire, Georgia, India,
Jamaica, Senegal and South Africa.

With greater inclusiveness and participation, developing countries’ perspectives and inputs are
increasingly influencing the development of international standards on corporate taxation, particularly
on the taxation of the digitalising economy and in terms of standard setting for transfer pricing.

Figure 5. Regional Composition of the OECD/G20 Inclusive Framework on BEPS

129 Members of the G20/OECD Inclusive Framework on BEPS
Regional balance

m Africa

M Asia-Pacific

m Eastern Europe-Central Asia
Americas (North America, Latin

America & Caribbean)

B Western Europe

7 The full list of OECD/G20 Inclusive Framework on BEPS members and observers is available in Annex A.
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3.2.2. Support to Developing Countries

Capacity building support for developing countries has always been core to the OECD/G20 Inclusive
Framework, prioritising active, equal participation in the BEPS process. In addition, the Secretariat, in
partnership with the African Tax Administration Forum (ATAF), the European Commission and the
WBG also supports countries that are not OECD/G20 Inclusive Framework members through demand-
led bilateral programmes, some of which are making significant progress on BEPS implementation, like
in Uganda for instance.

To date, 30 bespoke induction programmes have been launched with the aim of assisting developing
countries to successfully implement their BEPS priorities. These programmes are tailored to the needs
of the countries concerned and may include technical workshops and/or high-level engagement with
ministers or other key political decision makers.

The Secretariat is also supporting developing countries with the use of on-line resources. After the
successful introduction of “blended learning” events in 2018 — combining on-line training and
traditional face-to-face workshops, the Secretariat has launched an e-learning programme in February
2019 and will be developing further modules on international tax topics.

3.2.3. Tax Inspectors Without Borders (TIWB)

Tax Inspectors Without Borders (TIWB), a joint-OECD/United Nations Development Programme
(UNDP) initiative, which was launched in Addis Ababa in July 2015, has further strengthened and
expanded its reach across the globe in the past year. With 61 programmes currently underway or
completed and over 28 upcoming programmes, TIWB audit assistance continues to provide tax
administrations in developing countries with much needed assistance in building capacity to implement
BEPS solutions and generate more revenues.

To date, cumulative increases in revenue collected since 2012 amount to approximately USD 470
million from thirteen cases. On average, for every USD 1 spent on TIWB activities between 2013 and
2018, there was a more than USD 100 increase in tax revenues collected by Host Administrations (see
Figure 6).

Beyond the increase in tax revenues collected, TIWB programmes have been a major confidence builder
for tax administrations, and a deterrent against tax avoidance strategies by MNEs, helping to create
behavioural changes and a culture of voluntary compliance as well as an environment where businesses
know what to expect from tax administrations.

The TIWB initiative has continued to evolve to meet the needs of developing countries. One of those
needs has been for greater input from industry experts, e.g. from the diamond, floriculture, oil and gas,
forestry and mining sectors. The enhanced sectoral focus of TIWB into the mining sector will be
bolstered by the OECD’s strengthening partnership with the Intergovernmental Forum on Mining,
Minerals, Metals and Sustainable Development (IGF). IGF will provide industry experts, raise demand
for TIWB programmes among its 71 members and promote inter-agency co-operation in the host
countries undertaking TIWB programmes in the mining sector. The TIWB initiative also places an
increasing emphasis on enhancing South-South co-operation to help ensure developing country
perspectives remain at the forefront in the audit assistance provided.
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Figure 6. Regional Reported Revenue Increases from TIWB Assistance

Eastern Europe

USD 1.5 million
Asia
Latin America and USD 57.4 million
Caribbean
USD 110.8 million
Africa

USD 300.7 million

TIWB is currently looking into further areas where its model can apply. For instance, five pilot
programmes on tax crime are due to begin in 2019. Other areas being explored include the use
of TIWB for joint audits and support for Common Reporting Standard (CRS) data
interpretation.

3.2.4. Platform for Collaboration on Tax

The Platform for Collaboration on Tax (PCT) partners — the IMF, OECD, UN, and WBG — continue to
strengthen their co-operation implementing the Action Plan agreed by the Platform partners at the
conclusion of the PCT conference in February 2018. The PCT is currently expanding its secretariat to
enable it to deliver on the Action Plan, and is preparing a full update on activities. Work is also
underway to further clarify the roles of the Platform partners to enhance co-operation. The PCT will
also deliver a progress report on its activities to the G20 Finance Ministers in June 2019. In addition, a
programme to support Small Island Developing States and other limited capacity countries to address
BEPS in the tourism sector will shortly be launched by the PCT. It is envisaged that this programme
would draw on sectoral and tax technical expertise within the secretariats of the partner organisations,
complemented by practical TIWB initiatives in relevant participating economies.

Progress has been made on the toolkits being developed by the PCT. These toolkits are intended to
provide practical implementation guidance on BEPS issues of particular relevance to developing
countries. A draft of the toolkit on Taxation of Offshore Indirect Transfers was subject to a second
public consultation that closed on 24 September 2018. This second round of consultation was
undertaken because the toolkit addresses a number of difficult international tax policy issues on which
there is limited existing practical guidance. This has attracted considerable debate from business.
Progress is continuing with further toolkits - a toolkit on /mplementing Efficient and Effective Transfer
Pricing Documentation Regimes will be launched for consultation in 2019.

In the past year, a number of events were held with developing country participants to operationalise
the completed PCT toolkits. Feedback from participants on these events has been extremely positive
and countries are reporting that the tools provided are having a real impact on corporate tax enforcement
efforts. As a result of this positive feedback, the approaches discussed in the 2017 toolkit on Addressing
Difficulties in Accessing Comparables Data for Transfer Pricing Analyses will also be incorporated
into the UN Practical Manual on Transfer Pricing for Developing Countries, as well as being the focus
of a new e-learning module being developed by the OECD.

3.2.5. Co-operation with regional organisations, civil society
The work of the OECD/G20 Inclusive Framework has been consolidated in the past year, including
embedding BEPS implementation so that it becomes an integral part of the regional tax architecture.

Regional organisations are increasingly taking ownership of the OECD/G20 BEPS Project, and its
implementation is increasingly being incorporated into existing meetings of regional tax organisations
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(RTOs) and other inter-governmental forums like the Asia-Pacific Economic Cooperation (APEC)
forum (see Box 1).

Box 1. BEPS Implementation Support by Regional Organisations

The past year’s APEC experience of supporting BEPS implementation is illustrative of
the how regional membership groupings and bodies are taking ownership of the BEPS
agenda. Building on work begun by Viet Nam in 2017, as APEC President, Papua New
Guinea hosted several BEPS technical training events in 2018 for APEC economies,
supported by the Secretariat of the OECD/G20 Inclusive Framework, and Australia.
The mix of developing and developed economies provided a useful basis for experience
sharing and mutual support. In 2019, Chile as APEC President is pursuing this work.
To encourage the exchange of knowledge, the Secretariat of the OECD/G20 Inclusive
Framework developed an on-line community of practice facility specifically for APEC
economies, based on the Knowledge Sharing Platform financed and developed by
Canada.

Similar projects are well underway among regional tax organisations and regional
banks. The Inter-European Organisation of Tax Administrations (IOTA) and the
African Tax Administration Forum (ATAF), for example, have committee structures in
place to support BEPS implementation. The Inter-American Center of Tax
Administrations (CIAT), the Study Group on Asian Tax Administration and Research
(SGATAR) and the Asian Development Bank have also embarked on BEPS support
programmes and activities for their members.

Eleven regional outreach events were delivered by the Secretariat of the OECD/G20 Inclusive
Framework in the past year, all of them conducted in partnership with various Regional Tax
Organisations, reaching 96 developing economy jurisdictions and countries around the globe. In
addition, the number of international and regional organisations involved in the work of the OECD/G20
Inclusive Framework has continued to increase, which in turn has supported increased representation
of developing country views in relevant forums (see list of participating international and regional
organisations in Annex A).

Civil society has been continuously involved in the work of the OECD/G20 Inclusive Framework. In
the past year, civil society representatives have had a particularly active role in the discussions on the
tax challenges of digitalisation. For instance, civil society representatives took an active part in the
Stakeholder Roundtable held during the Sixth meeting of the OECD/G20 Inclusive Framework on 24
January 2019 in Paris.
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Annex A. Membership of the OECD /G20 Inclusive Framework on BEPS
Complete list of Members of the OECD/G20 Inclusive Framework on BEPS as at May 20193

Andorra
Angola
Anguilla
Antigua and Barbuda
Argentina
Armenia
Aruba
Australia
Austria
Bahamas
Bahrain
Barbados
Belgium
Belize
Benin
Bermuda
Botswana
Brazil
British Virgin Islands
Brunei Darussalam
Bulgaria
Burkina Faso
Cameroon
Canada
Cape Verde
Cayman Islands
Chile
China

(People’s Republic of)
Colombia
Congo
Cook Islands
Costa Rica
Cote d’Ivoire

Croatia
Curagao
Czech Republic

Democratic Republic of
the Congo

Denmark
Djibouti
Dominica
Dominican Republic
Egypt
Estonia
Faroe Islands
Finland
France
Gabon
Georgia
Germany
Greece
Greenland
Grenada
Guernsey
Haiti

Hong Kong (China)
Hungary
Iceland

India
Indonesia
Ireland

Isle of Man
Israel

Italy
Jamaica

Japan

Jersey
Kazakhstan
Kenya

Korea

Latvia
Liberia
Liechtenstein
Lithuania
Luxembourg
Macau (China)
Malaysia
Maldives
Malta
Mauritius
Mexico
Monaco
Mongolia
Montserrat
Morocco
Netherlands
New Zealand
Nigeria
North Macedonia
Norway
Oman
Pakistan
Panama
Papua New Guinea
Paraguay
Peru

Poland
Portugal

Qatar

Romania

Russian Federation
Saint Kitts and Nevis
Saint Lucia

Saint Vincent and the
Grenadines

San Marino

Saudi Arabia
Senegal

Serbia

Seychelles

Sierra Leone
Singapore

Slovak Republic
Slovenia

South Africa

Spain

Sri Lanka

Sweden

Switzerland
Thailand

Trinidad and Tobago
Tunisia

Turkey

Turks and Caicos Islands
Ukraine

United Arab Emirates
United Kingdom
United States
Uruguay

Viet Nam

Zambia

8 An up-to-date list of Members can be found online at www.oecd.org/tax/beps/inclusive-framework-on-beps-

composition.pdf
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List of Observer Organisations to the OECD/G20 Inclusive Framework on BEPS as at May 2019

1.African Development Bank (AfDB)

2.African Tax Administration Forum (ATAF)

3.Asian Development Bank (ADB)

4.Commonwealth Association of Tax Administrators (CATA)
5.Centro Interamericano de Administraciones Tributarias (CIAT)

6.Cercle de Réflexion et d’Echange des Dirigeants des Administrations Fiscales
(CREDAF)

7.European Bank for Reconstruction and Development (EBRD)
8.Inter-American Development Bank (IADB)

9.International Monetary Fund (IMF)

10. Intra-European Organisation of Tax Administrations (IOTA)
11. Pacific Islands Tax Administrators Association (PITAA)

12. United Nations (UN)

13. World Bank Group (WBG)

14. World Customs Organization (WCO)
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Annex B. BEPS Actions and the Subsidiary Bodies
of the OEC/G20 Inclusive Framework on BEPS

The OECD’s Committee on Fiscal Affairs in its OECD/G20 Inclusive Framework on BEPS format is
the decision making body of the OECD/G20 Inclusive Framework. Subsidiary bodies of the OECD/G20
Inclusive Framework carry out the technical work on each of the BEPS Actions, as set out in the table
below.

All members of the OECD/G20 Inclusive Framework participate on an equal footing in the decision-
making body, as well as in the technical working groups.

Relevant subsidiary bodies
and ad hoc groups of the
OECD/G20 Inclusive
Framework

BEPS Action

Action 1 — Addressing the Tax Challenges of the Digital Economy
This action analyses BEPS risks exacerbated in the digital economy and shows the | Task Force on the Digital
expected impact of the measures developed across the OECD/G20 BEPS Project. It | Economy

concludes that the digital economy cannot be ring-fenced as it is increasingly the economy
itself and proposes technical options to deal with the tax challenges of the digital economy.

Action 2 - Neutralising the Effects of Hybrid Mismatch Arrangements
This action provides a common approach which facilitates the convergence of national | Working Party No. 11 on
practices through domestic and treaty rules to neutralise such arrangements. It helps to | Aggressive Tax Planning
prevent double non-taxation by eliminating the tax benefits of mismatches and to put an
end to costly multiple deductions for a single expense, deductions in one country without
corresponding taxation in another, and the generation of multiple foreign tax credits for
one amount of foreign tax paid.

Action 3 - Designing Effective Controlled Foreign Company Rules
This action sets out recommendations in the form of building blocks of effective CFC | Working Party No. 11 on
rules, while recognising that the policy objectives of these rules vary among jurisdictions. | Aggressive Tax Planning
It identifies the challenges to existing CFC rules posed by mobile income such as that
from intellectual property, services and digital transactions, and allows jurisdictions to
reflect on appropriate policies in this regard.

Action 4 - Limiting Base Erosion Involving Interest Deductions and Other
Financial Payments Working Party No. 11 on
This action provides a common approach to facilitate the convergence of national rules in | Aggressive Tax P lanning
the area of interest deductibility. It aims at ensuring that an entity’s net interest deductions
are directly linked to the taxable income generated by its economic activities and fostering
increased co-ordination of national rules in this space.

Action 5 - Countering Harmful Tax Practices More Effectively, Taking into
Account Transparency and Substance Forum on Harmful Tax

This action sets out a minimum standard based on an agreed methodology to assess | Practices
whether there is substantial activity in a preferential regime. In the context of IP regimes
such as patent boxes, consensus was reached on the “nexus” approach. In the area of
transparency, a framework has been agreed for mandatory spontaneous exchange of
information on rulings that could give rise to BEPS concerns in the absence of such
exchange.
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Action 6 - Preventing the Granting of Treaty Benefits in Inappropriate
Circumstances

This action includes a minimum standard on preventing abuse including through treaty
shopping and new rules that provide safeguards to prevent treaty abuse. Other changes
to the OECD Model Tax Convention have been agreed to ensure that treaties do not
inadvertently prevent the application of domestic anti-abuse rules. It also contains the
policy considerations to be taken into account when entering into tax treaties with
certain low or no-tax jurisdictions.

Working Party No. 1 on Tax
Conventions and Related
Questions

Action 7 - Preventing the Artificial Avoidance of Permanent Establishment
Status

This action includes changes to the definition of permanent establishment in Article 5
of the OECD Model Tax Convention. These changes address techniques used to
inappropriately avoid the tax nexus, including via replacement of distributors with
commissionaire arrangements or via the artificial fragmentation of business activities.

Working Party No. 1 on Tax
Conventions and Related
Questions

Actions 8-10 - Aligning Transfer Pricing Outcomes with Value Creation
Action 8 looked at transfer pricing issues relating to controlled transactions involving
intangibles, since intangibles are by definition mobile and they are often hard-to-
value. Under Action 9, contractual allocations of risk are respected only when they
are supported by actual decision-making and thus exercising control over these risks.
Action 10 has focused on other high-risk areas. The combined report contains revised
guidance which responds to these issues and ensures that transfer pricing rules secure
outcomes that better align operational profits with the economic activities which
generate them. It also contains guidance on transactions involving cross-border
commodity transactions as well as on low value-adding intra-group services.

Working Party No. 6 on the
Taxation of Multinational
Enterprises

Action 11 - Measuring and Monitoring BEPS

This action assesses currently available data and methodologies and concludes that
significant limitations severely constrain economic analyses of the scale and economic
impact of BEPS and improved data and methodologies are required. Noting these data
limitations, a dashboard of six BEPS indicators has been constructed. These indicators
provide strong signals that BEPS exists and suggest it has been increasing over time.

Working Party No. 2 on Tax
Policy Analysis and Tax
Statistics

Action 12 - Mandatory Disclosure Rules

This action provides a modular framework of guidance drawn from best practices for
use by countries without mandatory disclosure rules which seeks to design a regime
that fits those countries’ need to obtain early information on aggressive or abusive tax
planning schemes and their users. The recommendations provide the necessary
flexibility to balance a country’s need for better and more timely information with the
compliance burdens for taxpayers.

Working Party No. 11 on
Aggressive Tax Planning

Action 13 - Transfer Pricing Documentation and Country-by-Country
Reporting

This action contains a three-tiered standardised approach to transfer pricing
documentation, including a minimum standard on Country-by-Country Reporting.
First, the guidance on transfer pricing documentation requires multinational
enterprises (MNEs) to provide tax administrations with high-level information
regarding their global business operations and transfer pricing policies in a “master
file” that is to be available to all relevant tax administrations. Second, it requires that
detailed transactional transfer pricing documentation be provided in a “local file”
specific to each country, identifying material related-party transactions, the amounts
involved in those transactions, and the company’s analysis of the transfer pricing
determinations they have made. Third, large MNEs are required to file a Country-by-
Country Report that will provide annually and for each tax jurisdiction in which they
do business the amount of revenue, profit before income tax, income tax paid and
accrued and other indicators of economic activities. The “master file” and “local file”
are not part of the minimum standard.

Ad Hoc Group on Country-
by-Country Reporting,
consisting of members of
both Working Party No. 6
and Working Party No. 10
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Action 14 - Making Dispute Resolution Mechanisms More Effective
Recognising the importance of removing double taxation as an obstacle to cross-
border trade and investment, countries have committed to a minimum standard with
respect to the resolution of treaty-related disputes. In particular, this includes a strong
political commitment to the effective and timely resolution of disputes through the
mutual agreement procedure.

Forum on Tax Administration
— Mutual Agreement
Procedures Forum/ Working
Party 1 on Tax Treaties

Action 15 - Developing a Multilateral Instrument to Modify Bilateral Tax
Treaties

This action explored the technical feasibility of a multilateral instrument to implement
the BEPS treaty-related measures and amend bilateral tax treaties. This led to the
Multilateral Convention to Implement Tax Treaty Related Measures to Prevent BEPS,
which was adopted in November 2016.

Ad Hoc Group on the
Multilateral Instrument for
BEPS tax treaty measures
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Annex 3: IMF/OECD 2019 Progress Report on Tax Certainty

Also available at: www.oecd.org/tax/tax-policy/g20-report-on-tax-certainty.htm
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Executive summary

Tax certainty for taxpayers is an important component of investment decisions and can have
significant impacts on economic growth. In 2016, the G20 Leaders called on the International
Monetary Fund (the IMF) and the Organisation for Economic Co-operation and
Development (OECD) to work on this issue.

Following an initial report in 2017 (the 2017 Report') and an update in 2018 (the 2018
Update?), the G20 Leaders re-iterated the importance of this issue, noting their continued
support for enhanced tax certainty. The Buenos Aires Action Plan called for “the OECD and the
IMF to report to Finance Ministers and Central Bank Governors in 2019 on progress made on
tax certainty”.

This report provides an update on the work on tax certainty issues and shows clearly that this
remains a priority issue for taxpayers and tax administrations alike. Moreover, the work on tax
certainty covers a wide variety of issues in both tax policy and tax administration, notably:

e A shifting focus from dispute resolution to dispute prevention: ensuring that
disagreements between tax administrations can be resolved quickly to avoid double
taxation will always be a core element of tax certainty, but with the advances in tax
transparency, cooperative compliance and the implementation of the
OECD/G20 BEPS Project, the opportunity for early certainty is far greater. The
availability of Country-by-Country reports allows for more targeted audits and the
practice of joint audits is becoming more common, allowing for the highest levels of
integration and coordination. The International Compliance Assurance Program (ICAP),
which has now launched its second pilot, provides for a multilateral approach to early
certainty for eligible multinational enterprises.

e The demand and need for improvements to the integrity, efficiency and accountability
of tax administrations, particularly in developing countries. The IMF has produced new
results from its Tax Administration Diagnostic Assessment Tool (TADAT) and the OECD
has begun work on the link between tax morale, namely the confidence that taxpayers
have in a country’s tax system, and tax certainty. Capacity building work by both the
IMF and OECD (and others) continued to support tax certainty on many fronts,
including new initiatives in relation to combatting corruption in tax administrations
given corruption is closely linked to tax certainty.

e Work on ensuring that the tax rules are as clear and administrable as they can remains
a key component of tax certainty. There is considerable work on-going to make the
transfer pricing rules simpler and easier to administer. The OECD continues to work on
strengthening the OECD Transfer Pricing Guidelines (TPG) and on the implementation
of BEPS Actions 8-10 work streams, including work on hard-to-value intangibles (HTVI),
low value-added intra-group services (LVAS) implementation, and in respect of
financial transactions and the application of the transactional profit split method
(TPSM).

T IMF/OQECD (2017), OECD/IMF Report on Tax Certainty, Paris. www.oecd.org/tax/tax-policy/tax-certainty-report-oecd-imf-report-
g20-finance-ministers-march-2017.pdf

2 IMF/OECD (2018), OECD/IMF Report on Tax Certainty - 2018 Update, Paris. www.oecd.org/ctp/tax-policy/tax-certainty-update-
oecd-imf-report-g20-finance-ministers-july-2018.pdf
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e Several lessons (not all new) have emerged from the capacity building work of both
the IMF and OECD to inform the design and delivery of future assistance to enhance
tax certainty in developing countries. A key lesson is that success in improving tax
systems should be assessed not only by revenue levels achieved, but also by the
improvements in the quality of the tax system to minimize economic distortions while
ensuring predictability, fairness and simplicity.

The current debates around the international tax agenda, and in particular how to address the
tax challenges arising from digitalisation, necessarily have a tax certainty angle, and indeed,
tax certainty is increasingly part of the policy agenda for both G20 and OECD countries as well
as developing countries. There is good, concrete work going on in a number of areas and the
IMF and the OECD will continue to take forward the work on these fronts.
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Introduction

The work on international taxation over the past decade has focussed on enhancing
transparency and developing more coordinated rules to ensure that all taxpayers contribute
to the financing of vital public services and the policy priorities of their governments, as well
as capacity building for developing countries to ensure they can contribute to and benefit
from these advances. However, the need to ensure a predictable and stable investment
environment and international rules that facilitate global trade remains a fundamental
component of the international tax architecture.

In that regard, tax certainty for taxpayers is an important influence on investment and other
commercial decisions and can have significant impacts on economic growth. Improving tax
certainty also cuts both ways, benefiting both taxpayers and tax administrations. In 2016, the
G20 Leaders called on the International Monetary Fund (the IMF) and the Organisation for
Economic Co-operation and Development (OECD) to work on the issue of tax certainty.
Following an initial report in 2017 (the 2017 Report®) and an update in 2018 (the 2018
Update?), the G20 Leaders re-iterated the importance of this issue, noting their continued
support for enhanced tax certainty. The Buenos Aires Action Plan called for “the OECD and the
IMF to report to Finance Ministers and Central Bank Governors in 2019 on progress made on
tax certainty”.

The 2017 Report highlighted that tax uncertainty creates a risk of discouraging investment and
to enhance tax certainty, the report identified a set of concrete and practical approaches and
solutions. These range from improving the clarity of legislation, increasing predictability and
consistency of tax administration practices, effective dispute prevention, and robust dispute
resolution mechanisms. The basis for much of the analysis in the 2017 Report was the 2016
OECD business survey on tax certainty (2016 OECD Survey), which compiled information from
more than 700 businesses, combined with a review of the formal analytical literature.

While the 2017 Report focused on G20 and OECD countries, it was noted that the underlying
concerns and suggested approaches have potential relevance to developing countries as well.
However, it was also recognised that developing countries face different challenges than those
in OECD countries, which could also require alternative tools, having regard to their
enforcement capabilities and implementation capacity. The 2018 Update elaborated further
on tax certainty in developing countries, particularly the specific results for developing
countries obtained from the 2016 OECD Survey, as well as from a consultative workshop that
was held in Dar-es-Salam, Tanzania in October 2017.

There is an important role that capacity building work can play to inform the standard setting
work. Co-operation among the international organisations active in this area, including
through the Platform for Collaboration on Tax (PCT), is also vital.

A large part of the certainty agenda revolves around tax administration, which is at the heart
of the implementation of tax legislation and consequently a crucial channel for delivering an
appropriately certain tax system. Clear, coherent legislation is critical, but does not guarantee

3 IMF/OECD (2017), OECD/IMF Report on Tax Certainty, Paris. www.oecd.org/tax/tax-policy/tax-certainty-report-oecd-imf-report-
g20-finance-ministers-march-2017.pdf

4 IMF/OECD (2018), OECD/IMF Report on Tax Certainty - 2018 Update, Paris. www.oecd.org/ctp/tax-policy/tax-certainty-update-
oecd-imf-report-g20-finance-ministers-july-2018.pdf
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tax certainty if it is not accompanied by coherent, fair and efficient implementation.
Uncertainty can also give rise to a poor general relationship between business and the tax
authority. In this context, greater transparency with respect to the tax affairs of multinationals,
coupled with a more cooperative approach to tax compliance has great potential to reduce
uncertainty for low risk companies, assist tax administrations to better focus their resources
and promote a culture of greater trust.

The OECD/G20 Project on Base Erosion and Profit Shifting (BEPS) has made significant
progress in bringing more substance, coherence and transparency to the international tax
system, but most of the fundamentals of the international corporate tax system remained
unchanged.

Today, strains on the current system for taxing multinational enterprises in the face of the
digitalisation of the economy have become more salient than ever, leading to an increased
need to continue the focus on certainty in tax matters, with uncoordinated measures
jeopardising the considerable co-operation that the BEPS project has achieved. For some
countries, addressing the challenges arising from digitalisation seems to be a political
imperative, given domestic perceptions of under-taxation and pending some longer-term
global solution. These strains in international tax relations may heighten tax uncertainty.

Addressing the tax challenges of digitalisation is the subject of extensive discussions in the
OECD/G20 Inclusive Framework on BEPS, which is working to deliver a long-term, consensus-
based solution to the G20 by 2020°. The IMF has also contributed to the debate with a paper
on the broad directions for reform (IMF (2019)%. The OECD'’s TFDE and Inclusive Framework
embody a cooperative multilateral approach and IMF (2019) specifically stresses the need to
maintain and build on the progress in international co-operation on tax matters that has been
achieved in recent years. This strong urging towards international co-operation has already
arguably had an immediate impact with a number of countries now actively engaged and
focused on the multilateral process. For example, Australia announced in March 2019 that it
had decided to continue to focus its efforts on engaging in the OECD multilateral process and
not to proceed with an interim measure, such as a DST.

Tax certainty is increasingly part of the policy agenda for both G20 and OECD countries as well
as developing countries. There is good, concrete work going on in a number of areas and the
IMF and the OECD will continue to take forward the work on these fronts.

This report provides an update on the tax certainty agenda by building on the 2017 Report
and 2018 Update in two dimensions’: firstly, it reports on further progress made to enhance
tax certainty, including with respect to the work the IMF and OECD have taken forward; and
secondly, it describes some new initiatives in relation to combatting corruption in tax

> www.oecd.org/tax/beps/programme-of-work-to-develop-a-consensus-solution-to-the-tax-challenges-arising-from-the-
digitalisation-of-the-economy.pdf

6 www.imf.org/en/Publications/Policy-Papers/Issues/2019/03/08/Corporate-Taxation-in-the-Global-Economy-46650

7 There have also been some relevant analytical contributions: Davig and Foerster (2018) show how the possibility of ‘fiscal cliffs'—
pre-announced large changes in tax policy—can depress economic activity ("Uncertainty and fiscal cliffs,” Federal reserve Bank of
San Francisco Working Paper 2018-12); Keen and Hines (2018) characterise circumstances in which ex ante tax rate uncertainty
reduces/increases expected profits, output and input (“Certain effects of uncertain taxes,” National Bureau of Economic Research
Working Paper 25388).
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administrations, and identifying and building tax morale, particularly given corruption is
closely linked to tax certainty, and tax certainty is a component of tax morale.
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Update on the status of Country-by-Country reporting

Improved and better-coordinated transfer pricing documentation will increase the quality of
information provided to tax administrations, which aims to boost tax authorities’ risk-
assessment capabilities and help reduce tax uncertainty for tax administrations. More targeted
audits and standardised documentation will also limit the compliance burden on businesses.
OECD/G20 BEPS Action 13 on Country-by-Country (CbC) reporting establishes a three-tiered
approach to transfer pricing documentation, comprising a master file with an overview of an
MNE's business and transfer pricing policies, local files with more detailed information on
specific transactions with a particular jurisdiction, and a CbC report containing information on
the global spread of an MNE's activities, results, and where it pays tax.

OECD/G20 BEPS Action 13, which is one of the BEPS minimum standards, recommends that
CbC reports be required for the fiscal years of multinational enterprises (MNEs) beginning on
or after 1 January 2016. But it also recognises that some jurisdictions may need more time to
make the necessary adjustments to their law. Fifty-eight of the OECD/G20 Inclusive Framework
members required or permitted CbC reports to be filed by MNEs for fiscal years commencing
in 2016, and almost 80 Inclusive Framework members have already introduced a CbC reporting
filing obligation into law. Around 25 further members currently have draft laws to introduce
an obligation in the near future.

In total, over three quarters of Inclusive Framework members have introduced or are in the
process of introducing a CbC reporting obligation, including all G20 countries. As a result of
this progress, substantially every MNE above the consolidated group revenue threshold of
USD750 million is already within the scope of CbC reporting, and the remaining gaps are
rapidly being closed.

The exchange of CbC reports is generally facilitated through the automatic exchange of
information. There are currently in excess of 2,000 bilateral relationships for the exchange of
CbC reports in effect. Further work is needed to support jurisdictions, in particular those with
limited capacity, in putting exchange relationships in place and in meeting the conditions for
obtaining CbC reports, but already tax administrations have access to unprecedented
information on foreign MNEs that pose the greatest potential BEPS risk to their jurisdictions.

It is vitally important that tax administrations use the information in CbC reports effectively in
the assessment of transfer pricing and other BEPS-related risks. The OECD Forum on Tax
Administration (FTA) has undertaken a number of initiatives to support tax administrations in
using CbC reports to provide greater certainty to MNEs, which will benefit all Inclusive
Framework members receiving CbC reports from resident entities or from other tax
administrations. These include:

e CbCR risk assessment workshops: Since January 2017, a series of risk assessment
workshops have been held to consider how CbC reports can be best used in risk
assessments. These include a September 2018 workshop in the People’s Republic of
China, co-hosted with the State Tax Administration, attended by representatives of 21
tax administrations and 10 MNEs and business groups.

e Handbook on the Effective Use of CbC Reports in Tax Risk Assessment: This
handbook considers how CbC reports may be used within different approaches to tax
risk assessment, the key risk indicators that may be detected and what a tax
administration should do if a CbC report suggests a tax risk may be present.
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Comparative Risk Assessment initiative (CoRA): Building on the increasingly
common information available to tax administrations for tax risk assessment, CoRA is
an initiative to drive greater convergence in the perception of risk by tax
administrations, and in the understanding of how key risk indicators can be detected,
including through an MNE's CbC report.

Tax Risk Evaluation and Assurance Tool (TREAT): TREAT is a tool under
development to support tax administrations, in particular those in developing
countries, in interpreting an MNE's CbC report to identify where further enquiries may,
or may not, be needed. TREAT will incorporate training materials drawing on
experience in ICAP and CoRA, to assist tax administrations in the risk assessment of
MNEs.
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Update on the progress in the International Compliance Assurance
Programme

The OECD's International Compliance Assurance Programme (ICAP) is a voluntary programme
for a multilateral co-operative risk assessment and assurance process. It is designed to be an
efficient, effective and co-ordinated approach to provide MNEs willing to engage actively,
openly and in a fully transparent manner with increased tax certainty with respect to some of
their activities and transactions. ICAP does not provide an MNE with the same degree of legal
certainty as may be achieved through an advance pricing agreement (APA), but the spirit of
both are similar. APAs provide an opportunity for both tax administrations and taxpayers to
consult and cooperate in a non-adversarial spirit and environment. The opportunity to discuss
complex tax issues in a less confrontational atmosphere than may be the case in an audit
context can stimulate a free flow of information among all parties involved for the purpose of
coming to a legally correct and practicably workable result. Similarly, ICAP gives comfort and
assurance where tax administrations participating in an MNE's risk assessment consider a
covered risk to be low risk. Where an area is identified as needing further attention, work
conducted in ICAP can improve the efficiency of actions taken outside the programme, if
needed.

There are six key drivers behind the development of the ICAP risk assessment and assurance
process, which are: 1) providing a pathway to improved tax certainty for MNEs 2) more
effective dispute resolution 3) well-established MNE compliance frameworks 4) advances in
international collaboration 5) better and more standardised information for transfer pricing
risk assessment and 6) capitalising on greater opportunities for multilateral engagement to
provide improved assurance for tax administrations and taxpayers. Some of these
aforementioned drivers concern the imperative for mechanisms to provide greater certainty
for MNEs and tax administrations, building on the outcomes of the OECD/G20 BEPS project
and the establishment of the OECD/G20 Inclusive Framework on BEPS. Others concern the
trend for greater collaboration and co-operation between different tax administrations, and
between tax administrations and MNEs, which supported the development of such
mechanisms.

As tax administrations and MNEs enter an era of increased transparency, new opportunities
arise to use the increased flow of information to support open, co-operative relationships
between taxpayers and tax administrations, providing routes towards greater comfort or
certainty, and a more effective use of resources. The benefits of ICAP include helping tax
administrations reach early decisions about the level of tax risk, if any. It may also improve
consistency in the understanding of MNEs with similar transactions in multiple jurisdictions.
ICAP will also facilitate an efficient use of resources and a faster, clearer route to multilateral
tax certainty with a process overall to be completed within 24-28 weeks following delivery of
the main documentation package.

This is a novel approach to tax administration, and as such there is a need to run pilot projects
in order to test different ideas and approaches with a small number of tax administrations and
MNEs. The first ICAP pilot was launched in Washington D.C. in January 2018 where a pilot
handbook was introduced.? It brought together eight tax administrations, from Australia,

8 ICAP pilot handbook available at: www.oecd.org/tax/forum-on-tax-administration/publications-and-products/international-
compliance-assurance-programme-pilot-handbook.pdf.
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Canada, Italy, Japan, the Netherlands, Spain, the United Kingdom and the United States, with
a number of MNEs headquartered in these jurisdictions. The ICAP process has since been
updated to reflect the experience and feedback of these tax administrations and MNEs,
gathered as the first pilot progressed. A second ICAP Pilot (ICAP 2.0) was announced in March
2019 at the OECD Forum on Tax Administration Plenary held in Chile and a second ICAP
handbook was released®, which includes an assessment of the learnings from the first ICAP
pilot and how this influenced ICAP 2.0. The tax administrations participating in ICAP 2.0 are
from the following jurisdictions: Australia, Austria, Belgium, Canada, Denmark, Finland,
Germany, lIreland, Italy, Japan, Luxembourg, Netherlands, Norway, Poland, Spain, United
Kingdom, United States and others are actively considering joining at a later stage.

9 ICAP 2.0 pilot handbook available at: www.oecd.org/tax/forum-on-tax-administration/publications-and-products/international-
compliance-assurance-programme-pilot-handbook-2.0.pdf
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Advance Pricing Arrangements

Advance Pricing Agreements (APAs) can improve certainty for businesses and tax authorities.
An APA between a given taxpayer and tax administration(s) determines, in advance of
controlled transactions, an appropriate set of criteria (e.g, method, comparables and
appropriate adjustments thereto, critical assumptions as to future events) for the
determination of the transfer pricing for those transactions over a fixed period of time.

APAs often require considerable time and effort to conclude and—as with cooperative
compliance programs—countries with limited capacity need to think carefully before entering
into them, particularly if limited resources would be diverted away from other core activities
(such as compliance efforts). They can also, for instance, take several years to negotiate, and
issues of asymmetric information can pose significant risks to the tax authorities. However,
such upfront diligence and costs can result in future time-savings and prevent disputes from
arising in the first place. For example, some MAP-intensive jurisdictions deal with the vast
majority of their caseloads via APAs while MAP is only required for a fraction of such cases.
Therefore, the more that jurisdictions are willing to expend the initial effort to conclude APAs
in the first place, the more certainty will be provided to taxpayers and tax administrations later
on down the road.

Transfer pricing developments

The interpretation and application of transfer pricing rules can be a significant source of
uncertainty in tax matters, as well as be at the origin of international tax disputes. Using APAs
is one approach to reduce uncertainty in this area, but there is also considerable work on-
going to make the transfer pricing rules themselves simpler and easier to administer. The
OECD continues to work on strengthening the OECD Transfer Pricing Guidelines (TPG) and on
the implementation of BEPS Actions 8-10 work streams, including work on hard-to-value
intangibles (HTVI), low value-added intra-group services (LVAS) implementation, and in
respect of financial transactions and the application of the transactional profit split method
(TPSM). The OECD is also studying variations in the application of the authorised OECD
approach (AOA) to attribution of profits to a permanent establishment or non-AOAs to provide
clarity/certainty on country approaches.

In June 2018, the G20/OECD Inclusive Framework issued guidance on the application of the
approach to HTVI and the TPSM, which have been formally incorporated to the TPG. The
revised guidance on the TPSM clarifies and significantly expands the guidance on when the
TPSM may be the most appropriate method. In addition, the guidance elaborates on how the
TPSM should be applied. Numerous examples have also been included to illustrate the
implementation of the new guidance.

The HTVI guidance for tax administrations is aimed at reaching a common understanding and
practice among tax administrations on how to make adjustments resulting from the
application of the approach to HTVI. The guidance includes a number of examples to clarify
the application of the HTVI approach in different scenarios and addresses the interaction
between the HTVI approach and the access to the mutual agreement procedure under the
applicable tax treaty. Further, the OECD/G20 Inclusive Framework has put in place a monitoring
process of the implementation of the HTVI approach by jurisdictions, which will also feed into
a future revision of the guidance in 2020.
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The OECD/G20 Inclusive Framework is also currently developing guidance on the transfer
pricing aspects of financial transactions. The project, which started in 2016, produced a
discussion draft that was released for public consultation in July 2018. That discussion draft,
which did not represent a consensus position of the Inclusive Framework or its subsidiary
bodies at that time, clarified the application of the principles included in the TPG, in particular,
the accurate delineation analysis under Chapter | to financial transactions. The work also
addressed specific issues related to the pricing of financial transactions such as treasury
function, intra-group loans, cash pooling, hedging, guarantees and captive insurance.
Significant progress has been made on this project, completion of which is expected by end-
2019.

The OECD is also engaged in monitoring the application of the TPG and the recommendations
resulting from the BEPS Actions 8-10 and 13. Accordingly, the OECD has gathered and
published Transfer Pricing Country Profiles'® containing information on the key features of
countries’ transfer pricing systems. Further analysis of the information collected from tax
administrations in more than 50 OECD/G20 Inclusive Framework members has been
conducted with a view to assessing the effectiveness of the measures adopted as well as the
impact on both compliance by taxpayers and proper administration by tax authorities.

On 10-12 October 2018, a workshop on the use of safe harbours in transfer pricing was
organised jointly by the OECD and the Ministry of Finance of Slovakia in Velky Meder, Slovak
Republic. This event presented the opportunity for transfer pricing policy experts responsible
for design and implementation of transfer pricing rules as well as transfer pricing methodology
to explore and discuss the benefits and concerns related to the use of safe harbours in transfer
pricing. It also allowed them to exchange views on the necessary steps to take and the practical
aspects of designing a transfer pricing safe harbour regime. A number of jurisdictions
expressed interest in further practical guidance on safe harbours to better inform their decision
to adopt safe harbours and guide them in their development.

Other events were organised and delivered by the OECD on Transfer Pricing Documentation
and Risk Assessment:

e Transfer Pricing Documentation and Country-by-Country Reporting (China, 26-
30 March 2018).

e Implementing documentation and reporting obligations and performing risk
assessment analyses (Ankara, 11-14 September 2018).

e Transfer Pricing Documentation and Country-by-Country Reporting (Malaysia, 11-
15 March 2019).

Finally, the OECD is also conducting a survey on how the transfer pricing rules can be made
simpler, with a view to identifying and formulating specific best practices of simplification
measures. The OECD will also engage with the business community on their experience with
existing transfer pricing simplification measures and to gather ideas on potential measures
that could be further explored, including in respect of transfer pricing documentation that
gives rise to uncertainty.

0 www.oecd.org/ctp/transfer-pricing/transfer-pricing-country-profiles.htm
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Box 18. Tax Inspectors Without Borders

Tax Inspectors Without Borders (TIWB), a joint-OECD/United Nations Development
Programme (UNDP) initiative, which was launched in Addis Ababa in July 2015, has
further strengthened and expanded its reach across the globe in the past year. With
61 programmes currently underway or completed and over 28 upcoming programmes,
TIWB audit assistance continues to provide tax administrations in developing countries
with much needed assistance in building capacity to implement BEPS solutions and
generate more revenues, in many cases with respect to transfer-pricing audits.

To date, cumulative increases in revenue collected since 2012 amount to approximately
USD 470 million. On average, for every USD 1 spent on TIWB activities between 2013
and 2018, there was a more than USD 100 increase in tax revenues collected by Host
Administrations (see Box Figure 1 on regional reported revenue increases). Beyond the
increase in tax revenues collected, TIWB programmes have been a major confidence
builder for tax administrations, and a deterrent against tax avoidance strategies by
MNEs, helping to create behavioural changes and a culture of voluntary compliance as
well as an environment where businesses know what to expect from tax administrations.

Box Figure 1. Regional Reported Revenue Increases from TIWB Assistance

Eastern Europe
USD 1.5 million

Asia
Latin America and USD 57.4 million
Caribbean
Africa
USD 300.7 million

USD 110.8 million

The TIWB initiative has continued to evolve to meet the needs of developing countries.
One of those needs has been for greater input from industry experts, e.g. from the
diamond, floriculture, oil and gas, forestry and mining sectors. The enhanced sectoral
focus of TIWB on the mining sector will be bolstered by the OECD's strengthening
partnership with the Intergovernmental Forum on Mining, Minerals, Metals and
Sustainable Development (IGF). IGF will provide industry experts, raise demand for TIWB
programmes among its 71 members and promote inter-agency co-operation in the host
countries undertaking TIWB programmes in the mining sector. The TIWB initiative also
places an increasing emphasis on enhancing South-South co-operation to help ensure
developing country perspectives remain at the forefront in the audit assistance
provided.

TIWB is currently looking into further areas where its model can apply. For instance, five
pilot programmes on tax crime are due to begin in 2019. Other areas being explored
include the use of TIWB for joint audits and support for Common Reporting
Standard (CRS) data interpretation.

Direct assistance to developing countries on transfer pricing

The OECD has been actively building capacity through demand-led bilateral programmes in 2018,
to support the application of the BEPS actions and international transfer pricing norms and
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standards through tailored country-level assistance. In many cases, this support was provided in
partnership with ATAF, the EC and the WBG.

These programmes, while typically focussed on transfer pricing (regularly a top international tax
priority for developing countries) also address other BEPS-related issues, so that a holistic
approach is taken to building capacity and improving tax collection in the international area. These
programmes continue to evolve to meet the needs of developing countries. For example, in 2018
greater use was made of industry experts, as an understanding of the industry concerned and its
value chain is an important element in complex transfer pricing cases. These initiatives have, in
some cases, also built a more collaborative and productive relationship between tax
administrations and businesses that have shown a willingness to comply.

Some of the major impact indicators for these bilateral programmes include; 90% of the recipient
countries are in the process of, or have enacted, legislative changes to address BEPS risks,
particularly in the areas of transfer pricing and limiting excessive interest deductibility. These laws
are helping governments to better protect their tax bases in ways which accord with international
tax norms. Countries are also increasingly issuing guidance for taxpayers and tax administrations
on the implementation of the new rules, increasing tax certainty.

Box 19. Country Examples

In 2018, Zambia published new Transfer Pricing Regulations and a Transfer Pricing Practice
Note to supplement its existing legislation and regulation. The new regulations provide rules
on a wide range of transfer pricing issues, as well as documentation requirements for
taxpayers. The Practice Note sets out the Commissioner-General's interpretation of Zambia's
transfer pricing rules. Together these provide Zambian taxpayers with much greater clarity
on how to comply with Zambia's transfer pricing rules.

Over the last year in Nigeria, businesses reported a remarkable improvement in the skills of
auditors of the Federal Inland Revenue Service and that, as a result, audits are now being
conducted in a much more efficient and collaborative manner.

The knowledge and experience from these programmes is having a major impact on the standard-
setting work of the OECD/G20 Inclusive Framework, increasing developing countries’ confidence
that international standards are indeed fit for purpose given the specific challenges they face and
encouraging greater participation by such countries in the further development of those
standards.

The effectiveness of these programmes has led to increased demand from other countries for
similar assistance. Since 2012, over 30 developing countries have received OECD support on
transfer pricing and other BEPS related issues.

The IMF, in its technical assistance, also frequently supports developing countries in strengthening
their tax law framework to improve the implementation of transfer pricing rules, commonly in the
context of broader based tax reforms (discussed further in the section dealing with improving tax
law systems and their implementation by tax administrations).
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Tax certainty through joint audit

The report Joint Audit 2019 - Enhancing Tax Co-operation and Improving Tax Certainty ' was
published in March 2019 at the Forum on Tax Administration (FTA) Plenary in Chile. This report
focuses on the most advanced form of audit-related tax co-operation with the highest levels of
integration and coordination. It identifies both the benefits that can arise from the greater use of
joint audits as well as the challenges that need to be overcome to ensure that those benefits can be
realised as effectively and efficiently as possible for both tax administrations and taxpayers.

A number of key benefits of joint audits have been identified. More specifically, a joint approach to
fact finding involving the participating tax administrations and the taxpayer helps to:

e avoid misunderstandings, different versions of reality and ensuring that there is one
conversation, rather than several conversations with potentially different outcomes.

e achieve a holistic overview of taxpayers' business structures as well as cross-border
transactions due to a better quality of information that is exchanged during a Joint Audit
procedure that allows more targeted examinations in the future

e ensure more efficient and faster processes compared to separate audits followed by MAP.

e reduce burdens for taxpayers and tax administrations compared to separate audits,
especially where they subsequently result in a MAP case

e prevent the need to undo decisions that have already been taken.

Furthermore, joint audits offer the ability to leverage the auditing experience and expertise of other
tax administrations that can also support the improvement of each tax administrations’ own case
selection and auditing methods. They also provide a better understanding of the differences in
legislation that can subsequently support better risk assessment and a better allocation of resources.
Moreover, joint audits enhance the compliance of MNEs when early tax certainty can be achieved
and a higher tax risk posture becomes increasingly unattractive.

The report identified a number of best practices to support international co-operation and in
particular the conduct of Joint Audits. In this context the participants of the Joint Audit Project
2018/2019 developed a Joint Audit Implementation Package that includes relevant templates and
model agreements that can facilitate and streamline any practical aspects of the conduct of a Joint
Audit. This will be kept up to date on a regular basis.

Diagnostic findings from TADAT

As described in the 2018 Update, the Tax Administration Diagnostic Assessment Tool (TADAT)
can be used to evaluate the tax dispute resolution process of countries. With assessments now
available for an additional thirteen countries (Box 3), the broad conclusions remain as before
(see Box 7 of the 2018 Update). The design of the systems is good overall. Generally, a three-
tiered approach is adopted: (i) administrative management of disputes; (ii) appeal to a quasi-
judicial body or committee at the second level; and (iii) appeal to a judicial level for
interpretation of the law, and increasingly, considering facts of the dispute as well. However,
systems seem to falter during implementation—evidence available suggests that it takes too
long to address disputed cases even though the processes may be in place. Additionally,

" OECD (2019), Joint Audit 2019 — Enhancing Tax Co-operation and Improving Tax Certainty: Forum on Tax Administration, OECD
Publishing, Paris, https://doi.org/10.1787/17bfa30d-en
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monitoring of case-status appears to be generally poor. Causes of delay may be a combination
of issues that may include: caution exercised by tax officials who may perceive that quick
resolution may result in errors and taxes given away; cases may be complex and take longer
than anticipated; inadequate numbers or skill levels of tax administration staff; or the
inadequacy of the facilities (and related infrastructure) necessary to dispense justice.

Box 3. TADAT - Updated Dispute Resolution Scores, for 65 countries

O P7-19-1 Appropriately graduated mechanism available P7-15-2 Administrative review independent of audit process
P7-19-3 Information on tax dispute - published and taxpayers made aware [l P7-20 Time taken to resolve disputes

] P7-21 Degree to which dispute outcome are acted upon

A

Indicator/Dimension scores

D

The figure reflects a four-point 'ABCD’ rating scale where ‘A’ represents adherence to
good international tax administration practice and ‘D’ suggests that the fundamentals
are either not in place or the evidence required is unavailable or unreliable.

The figure summarises performance in three TADAT dimensions:

P7-19: Existence of an independent, workable, and graduated resolution process.
For this indicator three measurement dimensions assess: (1) the extent to which
a dispute may be escalated to an independent external tribunal or court where
a taxpayer is dissatisfied with the result of the tax administration’s review
process; (2) the extent to which the tax administration’s review process is truly
independent; and (3) the extent to which taxpayers are informed of their rights
and avenues of review.

P7-20: Time taken to resolve disputes. This indicator assesses how responsive the
tax administration is in completing administrative reviews.

P7-21: Degree to which dispute outcomes are acted upon. This indicator looks at
the extent to which dispute outcomes are taken into account in determining
policy, legislation, and administrative procedure.

See Box 7 of the 2018 Update for more detail.
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Preliminary results from a May 2019 TADAT Impact Evaluation Survey'® across the range of tax
administration stakeholders provide useful insights into tax administrations’ reform effort,
bearing directly on assuring improved tax certainty:

e Entities observed using the TADAT framework to implement reforms. The TADAT framework
(and related principles) is being used in various settings—predominantly in tax
administrations, but also in customs administrations, subnational tax administrations and
some government departments that are not of a tax/revenue administration nature.

e Key reform areas countries are focusing on. The reform of processes and procedures
appears to be the predominant thrust, particularly for taxpayer registration, risk
management, filing for declarations and payment of taxes, and in efficient revenue
management/accounting. Legal and regulatory reform focus appears to be more in the
dispute resolution area and not unsurprisingly, customer outreach and support under
voluntary compliance initiatives.

e Areas in which reform initiatives are still a challenge. Challenges are experienced where the
'leadership’ does not seem to be committed or does not prioritise, and therefore allocate
resources, to the areas being focused upon. Other slow progress areas include: (i)
entrenched policy, such as tax amnesties; (i) management of the taxpayer register; (iii) risk
management/analysing available data; and (iv) following up the timely payment of taxes
and related collection enforcement.

e Improvements in the exchange of information within and outside of the tax administration.
Most respondents (83 percent) indicate that the concepts of TADAT have helped improve
the exchange of knowledge and experiences within the tax administrations (intra-
organisational). This response confirms that the TADAT framework provides a holistic view
on the functions of a tax administration. However, only 35 percent of the respondents
indicated that the concepts espoused by the framework have been used to strengthen
networks or interactions with other tax administrations. For those who have interacted with
other tax administrations, the common channels used have been WhatsApp groups, email,
LinkedIn, and face-to-face in workshops—in that order. Facebook and Twitter platforms
were also mentioned.

2 A full survey report will be published by end 2019.
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Combatting corruption in tax administrations

Corruption—the abuse of public office for private gain—weakens key functions of the public
sector, including the ability to collect and enforce taxes or to make expenditure choices in a
fair, efficient and certain way. The widespread acknowledgment that tackling corruption is
critical for macroeconomic performance and economic development has also led to its
inclusion in the United Nations Sustainable Development Goals; it has also prompted several
initiatives, including the Framework for Enhanced IMF Engagement in Governance (IMF 2018)"3
and the OECD’s work through its Forum on Tax Administration (FTA) to examine tax
administration governance arrangements in place in FTA countries (Box 4).

To reduce opportunities for corruption, institutions need to be upgraded continuously, to keep
pace with new challenges as technologies and opportunities for wrongdoing evolve. It is
necessary to ensure integrity of processes, especially in higher-risk areas (for example,
procurement, tax administration, public enterprises), and to promote effective internal
controls. The chances of success are higher when countries improve several, mutually
supporting institutions. For example, reforms to tax administration will have greater payoff if
tax laws are simplified with more certain application and the scope for discretion by tax officials
is reduced. Other features that can promote better governance include institutional efforts to
promote integrity. Appendix A describes the key features of good governance in revenue
administration to reduce vulnerability to corruption and promote integrity, thereby
contributing to—indeed providing a prerequisite for—tax certainty.

The April 2019 Fiscal Monitor™ of the IMF focused on corruption, emphasising tax aspects.
One finding, for example, is that both advanced and low-income countries in the top quartile
in terms of control of corruption raise 4 percent of GDP more in tax revenue than do those in
the lowest. There are thus strong signs that measures which reduce vulnerabilities to
corruption in tax policy and tax administration can make a real contribution to revenue
mobilisation. Indeed, corruption can harm revenue collection at both the legislative and
collection stages. For example, the introduction of tax exemptions or other tax loopholes in
exchange for bribes reduces revenue potential. Furthermore, a complex and opaque tax
system enables corruption by requiring more discretion in its administration. The distortion of
tax laws and the corruption of tax officials, by reducing trust in the state, weaken the culture
of tax compliance.

The IMF has built up comprehensive diagnostics on the quality of fiscal institutions, supplying
a wealth of information on many aspects of fiscal governance, including public financial
management and revenue administration. These tools have been part of the IMF's capacity-
building work across its membership. They help strengthen core institutional processes,
promote integrity and certainty in public administration, and promote fiscal transparency. This
work has been undertaken in co-operation with other international institutions (for example,
the World Bank) and donors.

Fiscal Transparency Evaluations (FTEs) assess fiscal transparency practices against the
principles outlined in the Fiscal Transparency Code with a focus on four pillars: (1) fiscal

13 https://www.imf.org/en/Publications/Policy-Papers/Issues/2018/04/20/pp030918-review-of-1997-guidance-note-on-

governance

' Fiscal Monitor: Curbing Corruption (www.imf.org/en/Publications/FM/Issues/2019/03/18/fiscal-monitor-april-2019)
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reporting; (2) fiscal forecasting and budgeting; (3) fiscal risk analysis and management; and (4)
resource revenue management for specific needs of resource-rich countries. As of February
2019, 25 FTEs were publicly available.

Tax Expenditure Assessment (TEA) helps to improve transparency. Governments should devote
the same attention to controlling financial support to the economy through the tax system, as
they devote to outlay expenditures. Tax expenditures are alternative policy means, and they
do not appear on the expenditure side of the budget. Therefore, the cost of tax expenditures
should be identified, measured and reported regularly, and in a way that enables comparison
with outlay expenditures. The TEA Program is designed to provide step-by-step capacity
development for countries to the production of tax expenditure reports, complementing the
PCT report on designing and implementing tax incentives for investment in low income
countries in ways that are efficient and effective that was published in 2015."

Another diagnostic tool related to resource revenue management is the Fiscal Analysis of
Resource Industries framework, which assists countries in designing fiscal regimes for natural
resources.

A similar suite of tools is available to assess the performance of tax and customs
administrations. The Tax Administration Diagnostic Tool (TADAT) is designed to provide an
objective assessment of the health of key components of a country’s system of tax
administration. TADAT assessments identify relative strengths and weaknesses, which helps in
setting and prioritising reform agendas and facilitating external support for reforms. Other IMF
diagnostic tools for revenue administration include the Revenue Administration Fiscal
Information Tool (RA-FIT/ISORA), which compiles a set of performance indicators for more than
150 tax administrations, thanks to a joint IMF-OECD-CIAT-IOTA partnership; a similar tool
(International Survey on Customs Administration, ISOCA, will soon be launched in partnership
with the WCO). The Revenue Administration—-Gap Analysis Program helps countries estimate
the size of tax gaps for major taxes; it provides a better understanding of factors affecting the
size of, and changes in, those gaps—in particular, those stemming from taxpayer
noncompliance.

15 http://documents.worldbank.org/curated/en/794641468000901692/Options-for-low-income-countries-effective-and-
efficient-use-of-tax-incentives-for-investment-a-report-to-the-G-20-development-working-group-by-the-IMF-OECD-UN-and-
World-Bank
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Box 4. Examination of tax administration governance arrangements though the
Forum on Tax Administration (FTA)

The OECD has been working through its Forum on Tax Administration (FTA) to
examine tax administration governance arrangements in place in FTA countries.
The results were provided to the Commission of Inquiry Into Tax Administration
and Governance by the South African Revenue Service, and highlighted a
number of elements that are often found in FTA members’ tax administrations,
including:

e the need for government oversight of the budgetary approval and
review process,

e the publication of an annual report audited by an independent
national audit function,

e the existence of an internal accountability and control framework
with automatic checks to prevent internal fraud, and

e independent risk assessment of the accountability and control
framework, including both performance and financial reporting,
systems of risk oversight and management, and systems of internal
control.

These measures contribute to ensuring a transparent and accountable
environment that can guard against corruption in tax administrations and
reinforce taxpayers’ confidence in the tax administration generally.

Tax certainty also calls for a tax law framework with modernised features reflecting
international good practice to better ensure the effective and efficient operation of the tax
administration. The IMF has a well-developed program of providing technical assistance (TA)
and training to IMF member countries, which contributes to tax certainty. This includes drafting
new laws or amendments to existing laws containing safeguards to strengthen the governance
of tax administrations, anti-corruption efforts and taxpayer protection (see Box 5).

Following the approval of a Framework for Enhanced Fund Engagement in Governance, the
IMF has stepped up its involvement in governance issues, providing more candid, evenhanded,
and actionable advice to its members in the context of surveillance and programs, with
supporting capacity development in various areas of governance.
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Box 5. Case Study Sri Lanka

A new Inland Revenue Act (IRA) was adopted effective April 1, 2018 with
modernised features reflecting international good practice to better
ensure the effective and efficient operation of the tax administration. The
existing IRA was simplified and modernised and became a flagship reform under
Sri Lanka's IMF supported program, with integrated tax policy and law design
and drafting TA.

Importantly, the new IRA contained safeguards to strengthen governance,
anti-corruption efforts and taxpayer protection. For example, the IRA
removed most existing discretionary tax incentives and replaced them with a
limited number of tax incentives with well-defined eligibility criteria and
conditions, and introduced new offences and penalties to assist with anti-
corruption efforts. Ongoing IMF TA is being provided to assist with the
implementation of the IRA. All these efforts, together with enhancements under
the 2019 budget, have made the administration of income taxes more
predictable and transparent and better enabled Sri Lanka to effectively manage
large-scale capital projects by avoiding ad hoc and discretionary tax
exemptions. The revenue administration IT system is also being upgraded for
compatibility with the IRA, with electronic filing and processing under this
system designed to help reduce discretion and leakage.

Improving tax law systems and their implementation by tax administrations

Building capacity and providing training in key tax system components—tax policy, revenue
administration, and legal design and drafting of tax legislation—including in the taxation of
natural resources, is central to the tax certainty agenda. The focus continues to be on
developing a fair, stable and predictable tax system, based on each country’s context and
capacity and a coherent medium-term strategy.

The IMF committed to expanding its support for nationally-owned efforts to strengthen
domestic tax systems and to broaden the use of a range of recently-developed diagnostic and
analytical tools to improve the quality of those systems. IMF support for national efforts to
strengthen tax systems in order to boost domestic revenue mobilisation (DRM) has increased
sharply in recent years, facilitated by substantial donor support:

e The volume of assistance provided to developing countries, measured in “person years,” in
FY2018 was 46 percent higher than in FY2015; average levels of support during FY2016-
18 were almost 28 percent higher than in FY2013-15 (Figure 1).

e Between FY2013-15 and FY2016-18, the volume of assistance increased by 28 percent for
LIDCs, 27 percent for EMs, and 41 percent for fragile states.

e Patterns of support differ across country groupings, with large increases in TA for building
tax/customs administrations across the board, as well with respect to the design and
drafting of tax and fiscal legislation.
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Figure 1. Tax-Related TA in Developing Countries

Panel A. Tax-Related TA, FY2015 vs. FY2018 Panel B. Tax-Related TA, Average FY2013-15vs. FY2016-18
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Note: The IMF's fiscal year is May 1 through April 30.
Source: IMF staff estimates, based on data available from the Travel Information Management
System (TIMS).

IMF support has made use of various diagnostic and analytical tools (Box 6). TADAT is a publicly
available instrument, with separate donor financing and a Secretariat housed within the IMF;
78 assessments (including subnationals) have been conducted since the official TADAT roll-
out in November 2015. Analyses of VAT gaps, using the Gap Analysis tool, have been
conducted in 36 countries and the methodology has now been expanded to cover the
corporate income tax. The Fiscal Analysis of Resource Industries (FARI) tool has been applied
in about 50 countries, while capacity building support on how to use FARI to strengthen fiscal
regime analysis and revenue forecasting has been provided in 23 countries. As part of a joint
initiative with the World Bank, the two institutions agreed to work towards developing a tax
policy diagnostic framework (TPAF) that could assist countries and TA providers in
systematically analysing existing tax policies in accordance with good practices. Initial online
modules are in varying stages of development, with one, the VAT module, now available.™

Technical support is being provided to 10 countries in various regions on developing medium-
term revenue strategies (MTRS)."” The MTRS approach was developed for the G20 by the PCT
and provides a comprehensive approach to boosting tax revenues over the medium term,
aligning tax policy, revenue administration and legal reforms around a coherent plan
embraced by all of government, as well as other stakeholders. A key requirement is high-level

6 www.imf.org/external/np/fad/tpaf/pages/vat.htm

7 The MTRS concept was introduced in a report to the G20 on “Enhancing the Effectiveness of External Support in Building Tax
Capacity in Developing Countries,” prepared by the Platform for Collaboration on Tax (IMF, OECD, UN and WBG) for the July 2016
G20 Finance Ministers meeting (www.imf.org/en/Publications/Policy-Papers/Issues/2016/12/31/Enhancing-the-Effectiveness-of-
External-Support-in-Building-Tax-Capacity-in-Developing-PP5059). An update on experience with the development of MTRSs is
provided in the PCT's progress report to the G20 of June 2019.

112





political support over an extended period, with revenue goals being aligned with
spending/development needs. The MTRS also serves as a vehicle to align the efforts of multiple
capacity building partners active in the reforming country. Papua New Guinea and Uganda are
examples of countries that are developing or have adopted a MTRS. Since the 2018 Update,
Indonesia published a MTRS that aims to raise tax revenue by 5 percentage points of GDP in
five years, with a detailed tax system reform proposal, supported by a plan to achieve coherent,
fair and efficient implementation.

Box 6. Strengthening Tax Capacity

The IMF, working with development partners, has developed various assessment and
other tools to continue to help countries seeking to strengthen their tax systems. These
include:

e Tax Administration Diagnostic Assessment Tool (TADAT) to assess key
functions, processes and institutions of tax administration systems.

e Revenue Administration Gap Analysis Program (RA-GAP) to assess gaps in
value-added tax (VAT) and corporate income tax (CIT).

e Revenue Administration Fiscal Information Tool (RA-FIT/ISORA), a survey-
based dataset on revenue administration practices, soon to include customs
data (ISOCA).

e Fiscal Analysis of Resource Industries (FARI) to provide a framework for
extractive sector fiscal regime policy advice. FARI, developed in 2007,
continues to be used in TA as a fiscal analysis tool to provide policy advice.

These tools help inform diagnostics for the formulation of tax system reforms, notably
in formulating a MTRS.

Countries that have received extensive IMF support in building tax systems include a mix of
EMs and LIDCs (the latter including many fragile states). The Revenue Mobilisation Thematic
Fund (RMTF), financed by bilateral donors, is supporting a second phase of technical assistance
to developing countries on revenue issues. In this work-stream, emphasis has been placed on
providing intensive support to selected countries, with assistance phased over time. This
assistance is in several cases providing the basis for developing MTRSs. The Managing Natural
Resource Wealth Thematic Fund (MNRW) supports capacity building in resource-rich low and
lower-middle income countries. The key emphasis is on the design, implementation and
administration of the tax and non-tax fiscal regime for extractive industries and in an
integrated manner also supporting macro-fiscal revenue management and statistics. Box 7
includes brief descriptions of three case studies that illustrate the breadth of work being done
to produce tangible improvements in various aspects of national revenue systems, with
implementation support to enhance tax certainty.
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Box 7. Examples of Revenue Capacity Building to Enhance Tax Certainty

Tax administration reform in Mongolia. A three-year project began in 2017 under the
RMTF to help the authorities increase taxpayer compliance. Through December 2018,
nominal tax yields increased by 22 percent—in part due to increases in commodity
prices, but also reflecting administrative reforms. The VAT compliance gap was reduced
by a quarter, helped by the introduction of mandatory electronic receipts and
compliance enforcement strategies. The tax coverage ratio (taxpayers who paid as a
share of those expected to pay) increased modestly for the major taxes, while audit
assessments increased by 300 percent.

Sierra Leone’s Extractive Industries Revenue Act. In 2012, Sierra Leone set out to establish
a standard framework for the taxation of extractive industries (El), having long
experienced revenue losses from discretionary and project-specific changes to its fiscal
regimes for mining and petroleum. Reforms were delayed by the Ebola outbreak of
2013-2015 and the collapse of commodity prices in 2014-2015, but, with technical
support financed through the MNRW, a new fiscal regime responding automatically to
changes in project profitability was developed. The authorities, with IMF support, used
the FARI modelling system to build capacity and to analyse and simulate mining and
petroleum revenues. In July 2018 Parliament passed the Extractive Industries Revenue
Act, which provides predictability, eliminates discretion, and promotes investment while
protecting tax revenues.

Central African Economic and Monetary Community (CEMAC) changes in regional tax
policy and legislation. The marked decline in commodity prices from mid-2014
underscored the need for CEMAC countries to build tax systems less dependent on
resource revenues. The regional tax policy framework—mainly a set of directives
governing the design of major national taxes (such as VAT and income taxation)—was
outdated and ill-suited to helping member countries boost tax revenues. In 2016, a five-
year reform prepared, with technical assistance to implement being supported by the
RMTF. As of February 2019, the regional double taxation treaty has been updated to
include the minimum standards under the BEPS project and to limit tax avoidance
through ‘treaty shopping’; excise taxation has been reformed; and a revised VAT
directive is under preparation.

In both advanced and developing countries, the design issues relating to taxation and stability
of legislative frameworks to enhance tax certainty are also dealt with in IMF surveillance. For
example, the expansion of coverage of international corporate taxation issues in IMF
surveillance continues to also be implemented with both developed and developing countries.
Discussions with 24 countries had been completed as of early-FY19, with additional cases to
be taken up during the remainder of FY2019 and in FY2020. Conclusions from these
discussions have fed into the IMF's wider analysis of international tax issues and informed its
policy advice to individual countries, including in IMF (2019). Further, IMF TA and staff
publications continue to focus on adopting a rules-based approach to designing and
developing legislative frameworks to enhance implementation certainty, with a recent focus
on the design and drafting of interest and tax penalty regimes (Box 8), being an example of
an area where there is a clear need to ensure fairness and certainty for taxpayers by ensuring
that administration of income taxes becomes more predictable and transparent.
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Box 8. IMF technical assistance on designing interest and tax penalty regimes

When designing and drafting interest and tax penalty regimes, there is a clear
need to ensure fairness and certainty for taxpayers. In January 2019, the IMF issued
a new Tax Law IMF Technical Note'® on the design and drafting of interest and tax
penalty rules and guidance in relation to their application, which is also applied when
delivering IMF TA. Nearly all tax systems have some form of interest and tax penalty
regimes. Interest payable on any late or underpayment of tax seeks to protect the
present value of the tax amount to the government budget, whereas penalties are
intended to deter taxpayers from defaulting on their tax obligations—and to punish
them if they do—to achieve horizontal equity vis-a-vis compliant taxpayers. The recent
Tax Law IMF Technical Note focuses on the key issues that should be taken into
consideration in designing interest and penalty regimes in tax legislations in order to
preserve fairness and enhance tax certainty, with sample legislative provisions in order
to promote consistency, international comparability, and therefore enhance tax
certainty.

As TA on improving tax law systems and their implementation by tax administrations has
substantially increased, several lessons (not all new) are informing work on the design and
delivery of future assistance to enhance tax certainty:

Success in building tax systems should be assessed not only by the revenue levels achieved,
but also by the improvements in the quality of tax system—minimising economic
distortions, while ensuring predictability, fairness, and simplicity.

Tax policies, tax administration, and the legal framework within which they operate are
closely intertwined; a reform strategy needs to address these in an integrated fashion. For
example, a modern and robust tax law framework that conforms to international good
practices will: (i) support greater domestic revenue mobilisation; (ii) ensure international
compatibility; (iii) better preserve the policy intention of the law by minimising tax
avoidance opportunities; and (iv) simplify the application and administration of the
provisions in order to enhance tax certainty.

National ownership in various forms is needed to achieve lasting success in building tax
systems that are sustainable and certain. Strong sustained support from finance ministries
is essential, as is keeping capable managers and teams in place for an extended period;
reform efforts need to be sustained beyond the life of a single government as institutional
reforms can take years to fully implement; new governments must get behind ongoing
reform programs quickly to avoid losing momentum.

Sustained multi-year support from TA providers is essential to achieve
effective and more certain results.

Dispute resolution: Developments under Mutual Agreement Procedures and
arbitration

The genesis for the Action 14 Minimum Standard on dispute resolution was developed from
a recognition that the actions to counter BEPS must be complemented with actions that ensure

18

https://www.imf.org/en/Publications/Tax-Law-Technical-Note/Issues/2019/04/04/Designing-Interest-and-Tax-Penalty-

Regimes-46648
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certainty and predictability for businesses and individuals. It was therefore necessary to
develop robust dispute settlement resolution processes across jurisdictions to ensure that
disputes are resolved in a timely, effective and efficient manner. This includes standards on
mutual agreement procedures (MAP) and the option of arbitration.

Mutual Agreement Procedures

The Action 14 Minimum Standard seeks to strengthen the effectiveness and efficiency of the
MAP process through a rigorous stage 1 peer review process that is then followed up one year
later in a stage 2 monitoring report. The peer review process is now well underway. Already,
45 jurisdictions have been peer reviewed under stage 1 of the process, eight more are currently
in the process of being finalised and another 26 jurisdictions are scheduled for review (see
Table 1).

For the 45 jurisdictions reviewed thus far, around 990 recommendations have been issued,
including recommendations for jurisdictions to maintain compliance with certain elements of
the minimum standard as well as increasing resources to support the MAP function. At the
same time, the BEPS Action 14 Minimum Standard is already having a broader impact on
dispute resolution worldwide, thus contributing further to enhanced tax certainty in the
international environment:

e There has been a marked increase in the number of cases dealt with by competent
authorities and almost 80% of the reporting jurisdictions with more than 10 MAP cases
closed more cases in 2017 than in 2016. This is likely the result of an increase in resources
for many competent authorities as a result of the peer review process or, in some cases,
for jurisdictions that anticipate their own upcoming peer review.

e The peer review process has spurred on changes regarding the structure and organisation
of competent authorities to streamline better their processes for resolving MAP cases in a
timely manner (e.g. hiring of more resources or reorganisation of competent authority staff
per type of cases).

e The number of Inclusive Framework MAP profiles published on the OECD website
continues to increase. In addition, many jurisdictions introduced MAP guidance to provide
taxpayers with clear rules and guidelines on MAP.

e Access to MAP is now granted for transfer pricing cases even where the treaty does not
contain Article 9(2) of the OECD Model Tax Convention, especially in those jurisdictions
that did not provide access to MAP in such cases in the past.

In addition to these broader changes, the monitoring process under stage 2 has already begun.
The reports for the six jurisdictions that were peer reviewed in batch 1 have recently been
discussed and approved by the FTA MAP Forum'™. These stage 2 reports are the first glimpse
into how well jurisdictions are implementing the specific recommendations issued to them
during stage 1 of the Action 14 peer review process, the results of which contribute to
enhancing to tax certainty in a number of ways.

The results of this stage 2 monitoring process available thus far indicate that jurisdictions are
making tangible progress. In general, the six batch 1 jurisdictions are considered to be
compliant under most of the criteria of the Action 14 minimum standard with respect to the
prevention of disputes, availability and access to MAP, the resolution of MAP cases and the

9 www.oecd.org/tax/beps/beps-action-14-peer-review-and-monitoring.htm
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implementation of MAP agreements. In this regard, a few noteworthy developments can be
highlighted as follows:

All six jurisdictions provide for the possibility of roll-back of bilateral APAs.

All six jurisdictions have a documented bilateral notification and/or consultation process in

place to notify the other jurisdictions in cases where they consider a MAP request to be

not justified.

e Many of the jurisdictions have updated their publicly available MAP guidance to provide
more clarity and details to taxpayers.

e Each of the six jurisdictions decreased the amount of time needed to close MAP cases and
five of the six jurisdictions met the sought-after 24-month average timeframe to close
MAP cases.

e Only one jurisdiction has a potential difficulty with implementing MAP agreements given

that almost none of its tax treaties contain a provision stating that MAP agreements shall

be implemented notwithstanding any domestic time limits, which may result in such
agreements not being implemented.

In the future, more insights into progress will come not only from the MAP statistics but also
from the release of each stage 2 monitoring report following up on any stage 1
recommendations.

Table 1. Timeline of the Mutual Agreement Procedures Peer Review

Stage 1 completed Stage 1 ongoing

Belgium Austria CzechA Australia Estonia Argentina Brazil Brunei Andorra Bahrain
Republic
Canada France Denmark Ireland Greece Chile Bulgaria Curacao Anguilla Barbados
Netherlands Germany Finland Israel Hungary Colombia China Guernsey Bahamas Kazakhstan
Switzerland Italy Korea Japan Iceland Croatia H?ggiﬁg)ng Isle of Man | Bermuda Oman
United : - - ; ; British Virgin :
Kingdom Liechtenstein Norway Malta Romania India Indonesia Jersey Islands Qatar
United . Slovak . Papua New Cayman Saint Kitts
States shesleny —— REey Republic Laiwre Guinea HNEED Islands and Nevis
Sweden Singapore | New Zealand Slovenia Lithuania Russia Sa_n Magau Thailand
Marino (China)
Spain Portugal Turkey South Africa | Saudi Arabia Serbia Tunisia Tlces sl
Tobago
Tl(':r":isc:?d United Arab
Emirates
Islands

Source: OECD/G20 Inclusive Framework on BEPS Progress Report, 2018-2019

Arbitration

While specific measures for preventing disputes will reduce the number of cases going
through the MAP, mechanisms are also necessary to ensure that cases are resolved in a timely
manner once they are being dealt with in this procedure. For this reason a mandatory and
binding arbitration procedure was added as a final stage to the MAP of Article 25 of the OECD
Model Tax Convention in 2008. Competent authorities involved are, pursuant to Article 25(5),
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given a two-year term to reach an agreement on how to resolve a situation of taxation not in
accordance with the provisions of a tax convention. In the absence of such an agreement,
taxpayers can request the initiation of the arbitration procedure for the unresolved issues of
the case. The outcome of that procedure is binding for the competent authorities concerned.

It should be noted that the mere existence of including an arbitration provision in the text of
a tax treaty incentivises competent authorities to reach an agreement during the MAP phase.
Furthermore, if a mandatory and binding arbitration provision is included, taxpayers are
assured of an outcome within a fixed amount of time. However, some countries still appear to
have strong reservations about mandatory and binding arbitration. Efforts continue to be
made to better understand these concerns and, where necessary and possible, address them.
The number of treaties that contain such an arbitration continues to increase, thanks in large
part to the Multilateral Instrument (MLI).

An optional arbitration provision was developed as part of the MLI. Part VI of that instrument
contains the optional provision setting out rules on timelines for the procedure, the
appointment of arbitrators and type of arbitration process. In total 29 jurisdictions have so far
opted for Part VI that will apply to a treaty only if both treaty partners to that treaty choose to
apply it. This figure represents 33% of current signatories. Via the MLI, nearly 200 treaties will
incorporate this arbitration procedure, a number that is expected to increase over time, thus
providing ever more certainty to taxpayers that their MAP dispute will be resolved within a
fixed amount of time.

Tax certainty as a component of tax morale

The need for tax certainty in developing countries is just as pronounced as in developed
economies and plays an important role in investment decisions. The 2018 report looked at the
results from the OECD tax certainty survey of business; this year, the focus shifts towards
examining both tax morale and tax certainty. There are plans for country level work, as well as
for new work to see how tax administrations in developing countries view some of the tax
certainty/tax morale issues.

The notion of tax morale — confidence among taxpayers in the tax system to deliver fair and
transparent results — is closely linked with tax certainty and, combined, they constitute key
ingredients to mobilising domestic resources in developing countries. Tax morale is an area of
increasing interest for tax policy, though relatively little work has been done on the tax morale
of businesses. In part this is because measuring the tax morale of businesses is difficult, the
public attitudes surveys used to track tax morale of individuals cannot be used to track
businesses tax morale.

To overcome this challenge most research has used proxies for tax morale. One commonly
used method is the fraction of sales concealed from tax authorities, though the source for this
information, the Business Environment and Enterprise Performance Survey (conducted by the
European Bank for Reconstruction and Development and the World Bank Group) has
discontinued data on this topic since 2014.

In the absence of a clear measure for business tax morale, the OECD has alternatively been
using the results of the OECD tax certainty survey of business as an entry point to generate a
discussion on perspectives and attitudes to paying tax, especially in developing countries. This
has included a conference held on 25 January 2019, which discussed issues of tax morale in
both businesses and individuals, and the range of tools available to build tax morale.
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The conference heard from a range of perspectives, which have been incorporated into a draft
report which was prepared for discussion at the conference and is currently being revised
following public consultation (final publication due later in 2019). A summary of the conference
can be found in Box 9.
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Box 9. Summary of OECD Tax Morale and Development Conference - 25 January
2019

The conference was organised by the Task Force on Tax and Development, the OECD's
multi-stakeholder body that brings together governments from OECD and developing
countries, as well as business and civil society. It featured over 125 delegates from over
65 delegations representing countries, jurisdictions, civil society, business and academia.

There was substantial discussion on the interplay between the determinants of tax
morale, cooperative tax compliance and enforcement. Strategies that focus on one
element alone are unlikely to succeed. Reciprocity (the provision of public goods in
return for taxes paid), effective enforcement to support tax morale, the ease of paying
tax, and an understanding of different groups of taxpayers (e.g. women) can work
together in a virtuous circle of voluntary compliance. Participants emphasised the
importance of developing enforcement strategies that seek to support social norms,
and a willingness to comply, in reinforcing tax morale. This has advantages over purely
deterrence-based enforcement.

As regards businesses, the challenges for different types of businesses were set out. For
MNEs, there was support for using tax certainty as a proxy for tax morale; most
companies want to comply, but also need predictability. In the informal sector, the
challenges can look very different, with literacy (including financial) a significant
challenge for many not in the tax system. The solutions are therefore likely to look
different, with a role for social enterprises in supporting formalisation. The challenge of
language was also highlighted, especially in developing countries where a high number
of spoken languages can make it difficult to reach taxpayers in their mother tongue.

Participants showcased a number of tools to build tax morale. Nudging, or behavioural
economic, approaches were shown to have the potential for significant impact, at least
in the short run, with low cost interventions. The long run impact of such measures,
likely to be contingent on other measures, including enforcement and education, were
also discussed. The difference between short and long run impacts was also evident in
the use of earmarked or hypothecated taxation, where there are clear political benefits
in the short run for getting support for increased taxation, but over time the rigidities
earmarking creates were shown to cause some significant problems.

A number of examples were given of how citizens can be engaged on tax issues, to build
support for both paying taxes, and for developing fair and effective tax systems. Some
of the key lessons from taxpayer education programmes at school/university level were
highlighted, including the need for such strategies to be properly resourced, based on
strong relationships with partners (e.g. schools and universities) and to have an inclusive
approach, not just on tax, but to citizenship values, and the frameworks of transparency
and accountability. Civil society also presented examples of how civil society
organisations can support citizens to engage in the tax system, building support for
progressive tax systems that deliver development outcomes and address inequality.

Following this conference the OECD is pursuing a number of work streams that will provide
further insight and analysis into issues of both tax certainty and tax morale. Plans are being
developed with several countries for more detailed work at the country level to understand
the specific challenges being faced, and to help identify tools and approaches that could be
adopted. In some countries this work is being coordinated with the World Bank Group, which

is also active in this area through their new innovations in tax compliance work stream.
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The activity most closely related to the tax certainty agenda is a new survey of revenue
authorities, focussing on officials from developing countries (see next section dealing with how
adherence to responsible tax principles by business can help tax certainty). In addition, the
OECD is facilitating relationships between revenue authorities and research academics to run
behavioural economics experiments, as well as exploring more traditional tax morale survey
work.

The OECD has also sought to draw the linkages between tax morale and the integrity and anti-
corruption agenda, organising a side event at the annual Anti-Corruption and Integrity Forum
in March 2019. This event looked at a range of ways in which corruption and integrity can
affect tax morale, from the immediate activities of the revenue authorities themselves, through
to overall government performance in transparency, accountability and delivering public
services.

How adherence to responsible tax principles can help tax certainty

While the 2018 Update looked at the view of tax certainty in developing countries from the
perspective of businesses, this series has not yet looked at the issue from the perspective of revenue
authorities, and to what extent businesses are themselves supporting tax certainty in developing
countries.

A growing number of businesses have indicated their commitment to supporting tax certainty in
developing countries, and their role in delivering it. The most common way in which large businesses
have done this is to signal their commitment to certain principles and/or best practices. A range of
principles and best practices have been developed by a range of actors, including businesses,
business groupings, and civil society organisations. These principles go beyond a narrow focus on
tax certainty, and cover a range of aspects of businesses tax practices, including relationships with
the tax authorities, transparency, and approach to tax incentives. The most significant of these are
the BIAC Statement of Tax Best Practices for Engaging with Tax Authorities in Developing Countries®”
produced by the Business and Industry Advisory Committee to the OECD, and the B Team
Responsible Tax Principles, produced by the B Team (a not-for-profit initiative formed by a global
group of business leaders)’.

A growing number of businesses have committed to such principles and best practices. The BIAC
principles having been agreed by all members of BIAC. Since the B-Team launched its Responsible
Tax Principles, 12 companies have endorsed them and many more have engaged and expressed
interest. However, there has not yet been any attempt to monitor adherence to them, as such it is
difficult to judge the impact that such principles have had on tax certainty in developing countries.
To rectify this the OECD is planning to undertake a survey of revenue authority officials to see how
they perceive adherence to the BIAC principles in their country.

The BIAC principles have been chosen as they are both the most widely endorsed, and oldest, having
been agreed in 2013. The survey will be undertaken by officials participating in the OECD Global
Relations Programme multilateral training events. Around 2000 officials participate in events under
this programme every year, providing a significant sample; this may be complemented further by

20 http://biac.org/wp-content/uploads/2017/06/Statement-of-Tax-Best-Practices-for-Engaging-with-Tax-Authorities-in-

Developing-Countries-2016-format-update1.pdf

21 www.bteam.org/plan-b/responsible-tax/
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encouraging officials taking part in OECD e-learning programmes to also complete the survey. The
survey is currently being piloted and will be launched later in 2019. It will run alongside the Global
Relations Programme through into 2020. The results are expected later in 2020.

Platform for Collaboration on Tax - Toolkits

Inconsistent or unpredictable treatment by tax authorities, lack of expertise in international
taxation, and inconsistencies or conflicts between tax authorities on their interpretations of
international tax standards continue to be high priority concerns of businesses in relation to
developing countries. In this context the toolkits being developed by the Platform for
Collaboration on Tax (PCT), which consists of the IMF, OECD, UN, and WBG are potentially
useful. These toolkits, being delivered as part of a mandate from the G20 Development
Working Group, are designed to help developing countries address key issues in international
corporation tax that they have identified as high priority.

Two toolkits have already been published, with the remaining being developed over the next
two years (Box 10). Each toolkit individually can help contribute to building tax capacity. This
can in turn support tax certainty through providing clear options for developing countries to
use, that are consistent with international standards.
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Box 10. Platform for Collaboration on Tax - Toolkits

A report on designing and implementing tax incentives for investment in low
income countries in ways that are efficient and effective was published in 2015. In
addition to providing information on good practices for the design of incentives to
encourage investment, the report also sets out the importance of good governance in
their implementation: measures which would include greater transparency and certainty
around the eligibility criteria and conditions which apply to incentive regimes.

Following this, a toolkit for addressing difficulties in accessing comparable data for
transfer pricing analyses was completed in 2017. This toolkit provides step-by-step
guidance on interpretation of the arm’s length principle in accordance with international
norms, including in cases where comparables are difficult to find. A lack of comparable
data needed to apply transfer pricing rules is a common source of uncertainty and the
toolkit aims to reduce the likelihood of inconsistent or arbitrary approaches in such
scenarios. The toolkit also includes a supplementary report addressing information
gaps in pricing of minerals sold in an intermediate form, which provides a solid
analytical framework to help determine appropriate pricing for mineral products in the
absence of directly applicable market prices.

A toolkit on offshore indirect transfers of interests has undergone two rounds of
public consultation and is expected to be finalised in 2019. This toolkit will address the
legal and practical difficulties that may be involved in taxing the transfer of shares in
foreign entities which hold, directly or indirectly, valuable local immovable property. A
variety of domestic practices currently exist in relation to such scenarios and this toolkit
will provide developing countries with practical solutions and international best
practices.

A toolkit on implementing effective transfer pricing documentation is due to be
released for public consultation shortly. It will describe policy choices and rationales
involved in developing a transfer pricing documentation regime as well as providing
sample legislative provisions which would be effective and efficient in meeting those
policy goals. It will facilitate the use of the standardised documentation package as
recommended in the OECD Transfer Pricing Guidelines and the UN Practical Manual on
Transfer Pricing by providing legislative models. The existence of coherent
documentation rules in a country enhances tax certainty by ensuring tax administrations
have access to necessary information in a timely fashion in order to conclude
assessments.

Further toolkits on treaty negotiation, BEPS risk assessment and base eroding
payments are also planned. As with the above, these toolkits will aim to provide
developing countries with examples and best practices for addressing their international
tax priorities in coherent and more standardised ways.

The planned toolkit on supply chain restructuring has been dropped, in response to
feedback that many of the issues that would have been addressed in this toolkit have
been addressed elsewhere, including through the BEPS Actions.
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OECD capacity building work

The OECD has developed a range of capacity building, training and technical assistance
programmes. These effectively contribute to the development of tax certainty through the
creation of a virtuous circle between the inclusive international standards developed in the
OECD forums, and the guidance, data and multilateral training that facilitates and accompanies
country level capacity building. The lessons learned from each stage feeds into the others,
creating positive feedback, and supporting the continued development of effective
international standards that can be effectively implemented in all countries.

The OECD capacity building work operates at both the multilateral and bilateral level, and
offers a range of tools and approaches to developing countries:

e Bilateral country level capacity building. This is provided in a number of areas including:

o transfer pricing and BEPS issues - assistance provided to over 30 countries in
response to demand, includes support to both legislative changes and
organisational structures/skills)

o exchange of information — assistance provided to over 60 countries, primarily
supporting new members of the Global Forum implement the standard and make
effective use of information.

These programmes are frequently provided in partnership with others, including Regional Tax
Organisations, and other International Organisations (primarily the World Bank).

e Tax Inspectors Without Borders (see Box 1) — in partnership with UNDP.
e Multilateral Training. This is provided in a number of areas (e.g. BEPS, Exchange of
Information, VAT, Platform Toolkits, Tax and Crime), through three main routes:

o The Global Relations Programme — established in the 1990s the Global Relations
Programme trains around 2000 officials per year through the Multilateral Tax
Centres in Ankara, Budapest, Korea, Mexico City, Vienna and Yangzhou.

o E-learning — the OECD has recently established e-learning modules open to tax
officials anywhere in the world, delivered through the Canadian sponsored
Knowledge Sharing Platform.

o Tax and Crime Academies — established in Italy in 2013 the Tax and Crime
academies are designed to enhance the ability of law enforcement authorities to
investigate tax crimes and other financial crimes, building on the 10 Global
Principles. To date over 700 officials from over 95 countries have been trained, and
new academies have been established in Africa (Kenya), Latin America (Argentina)
with Asia (Japan) due to be launched shortly.

e Peer Review — for countries that voluntarily choose to commit to OECD standards the peer
review process provides a structure for reform, as well as dedicated support to developing
countries to assist them with the processes.
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Appendix A

Key Features of a Good Governance Framework in Revenue Administration?’

Given the revenues at stake, governments need to invest in modernising revenue
administration and creating greater legitimacy in the collection of revenues. This will help
reduce vulnerabilities to corruption and promote integrity, thereby contributing to—indeed
providing a prerequisite for—tax certainty. A broader approach (whole of government) will be
crucial to creating an environment conducive to greater integrity. The following describes the
key features of good governance in revenue administration which will promote greater tax
certainty:?

How These Features Reduce Vulnerabilities to

Good Governance in Revenue Administration )
Corruption

Sound Policy and Legislation

Revenue policy designed based on principles of
equity, efficiency and neutrality, simplicity, and
transparency.

Raises revenue in non-distortive manner; creates
a revenue system that is easily understood and
harder to avoid or evade.

A common set of administrative and procedural laws that
are simple and reliable for different tax types.

Provides common basis for administration of
all taxes regardless of tax types, thus
promoting fairness and ease of understanding
and application by tax officers.

Legal framework provides appropriate balance between
the rights of taxpayers and powers of revenue
administration, supported by effective dispute settlement
procedures (for example, independent tribunal/court or a
tax ombudsman) and legal safeguards against the
improper exercise of powers by revenue administration
(for example, opportunity for taxpayers to pay overdue
taxes before forced sale of property seized through
distraint).

Supports the building of society’s trust in
revenue administration.

A system of tax self-assessment is in place,
promoting voluntary compliance by taxpayers.

Minimizes intrusion of revenue officials in
the affairs of compliant taxpayers.

Clarity and stability of laws, rules, and processes,
including minimal discretionary power vested in the
revenue administration, and where discretion is
unavoidable, there are clear conditions on how
discretion will be exercised.

Increases transparency; provides certainty to
avoid disputes; and reduces discretion that
can be misused by dishonest officials.

Legal and human resource frameworks allow for firing of
officers behaving unethically and provides a suite of
appropriate sanctions for cases of lower culpability, with
prosecution for criminal activities.

Provides basis for effective human resource
practices to curb corruption.

Legislation allows for the adoption of modern systems
and processes and technology in tax administration and
sets out key aspects of organisation and management
(including the relationship between the ministry and the

Provides legal basis for effective administration
to minimize interference and opportunities for
corruption.

22 Source: IMF Fiscal Monitor: Curbing Corruption (April 2019).

2 Although the term revenue administration covers both tax and customs administrations, some of the information in this table
is more specific to the features of tax administration.
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revenue administration), including express legislative
requirements for revenue administration to provide and
publish reports on its operations and financials on a
regular basis.

Modern Systems and Processes

Revenue administration work plans, budget,
performance objectives, and outcomes are regularly
reported to the public.

Increases transparency and public accountability
of revenue administration.

Collection systems and procedures are streamlined to
secure timely revenues without imposing undue
compliance costs and inconvenience to the business.

Minimizes intrusion of revenue officials in the
affairs of compliant taxpayers, avoiding rent-
seeking behaviors.

Service-oriented approach ensuring taxpayers have the
information (quantity, quality, comprehensiveness) and
support they need to meet their obligations voluntarily.

Empowers taxpayers; reduces interactions with
officials; and reduces vulnerability to corruption
by dishonest officials making unlawful demands.

Availability of a tax ruling function with clear and
straightforward rules to avoid distinct tax treatments that
deviate from the general rules and pose transparency
concerns (Christophe and Hillier 2016).

Provides certainty for tax treatment of
transactions; empowers taxpayers in discussions
with revenue officials.

A general risk-based approach is adopted in the
administration aimed at detecting and acting on
taxpayers who present the greatest risk to the
revenue system.

Removes discretion and minimizes intrusion of
revenue officials in the affairs of compliant
taxpayers.

Special programs using modern and transparent
approaches to manage the compliance of the largest
contributors, including large businesses, high-wealth
individuals, and high-income earners. They have complex
tax affairs with a high amount of revenue at stake and the
opportunity to undertake aggressive tax planning.

Focuses resources on highest risks to revenue;
helps preserve the integrity of the tax system by
ensuring that the wealthy in society pay their fair
share.

Effective and impartial dispute resolution process is
available and publicized.

Protects taxpayers from unsubstantiated or
corrupt tax assessments.

Streamlined Organisation and Management

Revenue administration is established with independence
from political direction; for example, the administration
reports to the minister of finance, who has overall fiscal
responsibility, rather than to the prime minister or
president.

Reduces political interference in taxpayer affairs;
increases the ability of revenue administration to
act independently in enforcing the laws.

A function-based organisation design with separation of
duties and appropriate numbers of staff assigned to each
function based on workload.

Removes one-to-one relationship between
taxpayer and official; reduces under-employment
and risk of corrupt behavior.

Strong headquarters function providing oversight and
uniform operations across the field network.

Helps reduce vulnerability by establishing
nationwide clear standardised processes and
monitoring of operational performance of
field offices.

Streamlined field operations and organisational
alignment to key taxpayer segments.

Improves quality of professional interaction with
taxpayers; focuses resources on highest risks to
revenue.

Effective internal audit and investigation/anti-
corruption units are established, with relationships and
co-operation with public-service-wide anti- corruption
activities and bodies.

Creates effective processes to identify and curb
corruption.

Strong oversight of revenue administration by external
bodies (general audit office, ministry of finance) focused
on monitoring performance but not allowed to interfere

Increases accountability of revenue
administration.
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in specific taxpayers' affairs.

Extensive Use of Technology

Revenue administration processes are digitalised and
automated to the extent possible.

Reduces face-to-face interactions; minimizes
intrusion of revenue officials in the affairs of
compliant taxpayers.

Robust automated system of internal control checks and
monitoring of processes, with access controls and audit
logs.

Ensures integrity of decisions; allows for review
and audit of actions taken by revenue officials.

Automated risk assessment and case selection is in
place.

Removes personal influence and staff discretion.

Technology supports notification of citizens about their
obligations and correct procedures for revenue
administration.

Increases transparency and accountability of
revenue administration.

Technology supports collection of feedback from the
public on interactions with revenue administration staff,
including reporting of unethical behavior, for example,
through a dedicated integrity hotline.

Supports detection and prevention of
unethical and unprofessional behaviors.

Human Resources Management

Human resource policies and processes ensure merit-
based selection, appointment, appraisal, and promotion
of revenue officials.

Improves quality and professionalism of
staff.

Senior management of revenue administration is
appointed for a fixed period (tenure).

Reduces vulnerability to cronyism.

Management process built on minimal management
layers with appropriate spans of control, and internal
control is one of the core management functions.

Ensures close monitoring of operations;
reduces opportunities for corrupt behavior.

Salaries set at a sufficient and competitive level.

Reduces incentive for corrupt behavior.

A formal rotation policy supports staff development,
with a cycle to allow staff to build expertise and
contribute to the respective function's performance.

Increases officials’ performance incentives and
knowledge and expertise across all levels;
increases taxpayer trust and satisfaction.

Ongoing staff training programs are delivered so officials
know their duties, conditions of service, and sanctions for
wrongdoing.

Informs staff of required behaviors and risks of
noncompliance.

Institutionalised Promotion of Integrity

Staff is regularly informed about and supported in
adopting positive behavior; corporate practice, including
through an enforced code of conduct, strongly signals
zero tolerance of low staff integrity.

Management leads by example; creates a
positive organisational culture and fosters
“esprit de corps;” and supports the prevention
of unethical behaviors.

Technology solutions to detect unethical
behavior are routinely used.

Detects and prevents unethical behavior.

Legal sanctions are effectively applied on each detected
corrupt behavior and publicly announced.

Addresses and prevents unethical behavior;
instills greater public confidence in revenue
administration.
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Bundesverband Offentlicher Binnenhafen e. V.
Bundesverband Sekundarrohstoffe und Entsorgung e. V.
Bundesverband Warmepumpe e. V.

Bundesverband Wirtschaft, Verkehr und Logistik e. V.

Bundesverband WindEnergie e. V.
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Bundesvereinigung der kommunalen Spitzenverbande

Bund fir Umwelt und Naturschutz e. V.

Bundesvereinigung Deutscher Stahlrecycling-
und Entsorgungsunternehmen e. V.

DATEV eG
Datenverarbeitungsorganisation des steuerberatenden Berufes
in der Bundesrepublik Deutschland

DEKRA
Konzernreprasentanz Berlin

DENe. V.
Geschéftsstelle Frankfurt

Deutscher Bauernverband e. V.

Deutscher Hotel- und Gaststattenverband e. V.
Deutscher Industrie- und Handelskammertag e. V.
Deutscher Landkreistag

Deutscher Raiffeisenverband e. V.

Deutscher Speditions- und Logistikverband e. V.
Deutscher Stadte- und Gemeindebund

Deutscher Stadtetag

Deutscher Steuerberaterverband e. V.

Deutscher Verband Flissiggas e. V.

Deutscher Wasserstoff- und Brennstoffzellen-Verband e. V.

Deutsches Institut fir Normung
- Fachausschuss- Mineral6l- und Brennstoffnormung -

Deutsche Unternehmensinitiative Energieeffizienz e. V.
Deutsches Verkehrsforum e. V.

EFET-Deutschland
Verband Deutscher Gas- und Stromhandler e. V.

Erdélbevorratungsverband
ESCO Forum im ZVEI

Fachverband Biogas e. V.
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Forum Okologisch-Soziale Marktwirtschaft e. V.
Gemeinschaft Thermisches Spritzen e. V.
GEODE
(Groupement Européen des entreprises et Organismes
de Distribution d'Energie)
Gesamtverband der deutschen Textil- und Modeindustrie e. V.

Gesamtverband Steinkohle e. V.

Gutegemeinschaft Sekundarbrennstoffe und Recyclingholz e. V.
Fachbereich 6

Handelsverband Deutschland - der Einzelhandel e. V.
Holzenergie-Fachverband Baden-Wlrttemberg e. V.
Industriegaseverband e. V.

Interessengemeinschaft der thermischen
Abfallbehandlungsanlagen in Deutschland e. V.

Maschinenringe Deutschland GmbH
Mittelstdndische Energiewirtschaft Deutschland e. V.
Milchindustrie-Verband e. V.
Mineralblwirtschaftsverband e. V.

mod.EEM

EnergieAgentur.NRW

Verband der 6lsaatenverarbeitenden Industrie
in Deutschland e. V.

Private Brauereien Deutschland e. V.

Unabhangiger Tanklagerverband e. V.

Union zur Foérderung der Oel- und Proteinpflanzen
Verband akkreditierter Zertifizierungsgesellschaften e. V.
Verband der Automobilindustrie

Verband der Chemischen Industrie e. V.

Verband der Deutschen Biokraftstoffindustrie e. V.

Verband der deutschen Holzwerkstoffindustrie e. V.





Seite 5von 7

Verband der Industriellen Energie- und Kraftwirtschaft e. V.
Verband der Internationalen Kraftfahrzeughersteller e. V.
Verband Chemiehandel e. V.

Verband Deutscher Alkoholerzeuger und -verarbeiter e. V.
Verband Deutscher Maschinen- und Anlagenbau e. V.
Fachgemeinschaft Kraftmaschinen

FIL-IDF Germany
c/o Verband der Deutschen Milchwirtschaft e. V.

Verband Deutscher Papierfabriken e. V.

Verband Deutscher Reeder

Verband der Glterwagenhalter in Deutschland e. V.
Verband Deutscher Verkehrsunternehmen e. V.
Verband fur Schiffbau und Meerestechnik e. V.
Verband fur Warmelieferung e. V.

Verband kommunaler Unternehmen e. V.

Verband der TOV e. V.

Verein der Kohlenimporteure e. V.

Wirtschaftliche Vereinigung Zucker e. V.

Verein der Zuckerindustrie e. V.

Verein Deutscher Zementwerke e. V.

Vereinigung der Nassbaggerunternehmungen e. V.
Bundesverband Erdgas, Erd6l und Geoenergie e. V.

Wirtschaftsvereinigung Metalle e. V.
Wirtschaftsvereinigung Stahl

Wirtschaftsverband Stahl- und Metallverarbeitung e. V.
Zentralverband der deutschen Seehafenbetriebe e. V.
Zentralverband des Deutschen Handwerks e. V.
Zentralverband Gartenbau e. V.

Zentralverband des Kraftfahrzeuggewerbes e. V.
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Zentralverband des Tankstellengewerbes e. V.

ZGV — Mittelstandsverbund
Zentralverband Gewerblicher Verbundgruppen e. V.

Leiter AuBenbeziehungen im
Zukunft ERDGAS e. V.
Herrn Peter Meyer

ZVEI
Zentralverband Elektrotechnik- und Elektronikindustrie e. V.

BSW - Bundesverband Solarwirtschaft e. V.
Zukunft ERDGAS e. V.

Bundesverband Deutscher Sonderabfallverbrennungs-
anlagen e. V. (BDSAV)
Herrn Andreas Ellerkmann

Energie- und Stromsteuer-Transparenzverordnung (EnSTransV);

Nichtanwendbarkeit von Teilen der EnSTransV im Vorgriff auf die
gesetzlichen Neuregelungen
V 9950-2019.00016-DIV.A.32 (201900085210) (bei Antwort bitte angeben)

Sehr geehrte Damen und Herren,

der Bundestag hat in der 95. Sitzung am 11. April 2019 beschlossen, den Gesetzentwurf der
Bundesregierung fir ein Gesetz zur Neuregelung von Stromsteuerbefreiungen sowie zur
Anderung energiesteuerrechtlicher Vorschriften (BT-Drs. 19/8037 vom 27. Februar 2019
sowie BT-Drs. 19/9297 vom 10. April 2019) anzunehmen. Nach einer abschlieRenden
Beratung im Bundesrat am 17. Mai 2019 wird das Gesetz aller Voraussicht nach am
1. Juli 2019 in Kraft treten.

Der Entwurf enthédlt auch grundlegende Anpassungen der Energiesteuer- und Stromsteuer-
Transparenzverordnung (EnSTransV). Dabei ist insbesondere vorgesehen, dass die in
8 6 EnSTransV normierte Mdoglichkeit einer Befreiung von der Anzeige- oder Erklarungs-
pflicht gestrichen wird. Im Gegenzug wird 8§ 3 EnSTransV dahingehend eingeschrankt, dass
Begunstigte kiinftig erst dann den Anzeige- oder Erklarungspflichten gegentiber dem Haupt-
zollamt unterliegen, wenn die Hohe der einzelnen Steuerbegiinstigung jeweils ein Aufkom-

men von 200.000 Euro oder mehr je Kalenderjahr erreicht.

Diese Anpassungen, mit denen eine erhebliche Entlastung sowohl fur die Wirtschaft als auch

die Zollverwaltung einhergeht, treten nach Artikel 7 des Gesetzentwurfs voraussichtlich zum





sete7von7 1. Juli 2019 und damit nach Ablauf der bisher geltenden Anzeige- oder Erklarungsfrist bzw.
der Frist zur Abgabe eines Antrags auf Befreiung von der Anzeige- oder Erklarungspflicht in
Kraft. Damit die Wirtschaft aber bereits im aktuellen Jahr von den Vereinfachungen profitie-
ren kann und vor dem Hintergrund des aktuell weit fortgeschrittenen Gesetzgebungsverfah-
rens wird im Vorgriff auf die zu erwartende Rechtsanderung ab sofort und bis zum Inkraft-

treten der Neuregelungen der EnSTransV wie folgt verfahren:

« Antrage auf Befreiung von der Anzeige- oder Erklarungspflicht nach § 6 EnSTransV

sind nicht mehr erforderlich.
* Begunstigte, deren Beglnstigungsvolumen weniger als 200.000 Euro im Kalender-
jahr bezogen auf die jeweilige Steuerbegunstigung betragt, sind nicht mehr zur Ab-

gabe einer Anzeige oder Erklarung verpflichtet.

Ich bitte darum, lhre Mitgliedsunternehmen uber diese Mal3nahmen entsprechend zu infor-

mieren.

Mit freundlichen GriiRen

Im Auftrag
Jakobs

Dieses Dokument wurde elektronisch versandt und ist nur im Entwurf gezeichnet.
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Oberster Gerichtshof des Bundes fir Steusrn und Zolle

BUNDESFINANZHOF Urteil vom 4.4.2019, VIR 18/17
ECLI:DE:BFH:2019:U.040419.VIR18.17.0

Zur Abziehbarkeit von Aufwendungen fiir Einrichtungsgegenstande und Hausrat im Rahmen einer doppelten
Haushaltsfiihrung

Leitsatze

1. Kosten fur Einrichtungsgegenstéande und Hausrat gehdren nicht zu den Aufwendungen fiir die Nutzung der
Unterkuntft, die nach § 9 Abs. 1 Satz 3 Nr. 5 Satz 4 EStG in der Fassung des Gesetzes zur Anderung und
Vereinfachung der Unternehmensbesteuerung und des steuerlichen Reisekostenrechts vom 20. Februar 2013 (BGBI
1 2013, 285) mit hochstens 1.000 EUR im Monat angesetzt werden kénnen.

2. Es handelt sich vielmehr um sonstige Mehraufwendungen einer doppelten Haushaltsfilhrung, die unter den
allgemeinen Voraussetzungen des § 9 Abs. 1 Satz 3 Nr. 5 EStG als Werbungskosten abziehbar sind.

Tenor

Die Revision des Beklagten gegen das Urteil des Finanzgerichts Dusseldorf vom 14. Marz 2017 13 K 1216/16 E
wird als unbegriindet zurtickgewiesen.
Die Kosten des Revisionsverfahrens hat der Beklagte zu tragen.

Tatbestand

1 Die Klager und Revisionsbeklagten (Klager) sind Eheleute, die fir das Streitjahr (2014) zur Einkommensteuer
zusammen veranlagt wurden. Die Klager unterhielten einen eigenen Hausstand in A. Ab dem 1. Mai des
Streitjahres war der Klager bei der X angestellt und einer ersten Tatigkeitsstatte in B zugeordnet.

2 Der Klager mietete ab dem 1. Juni 2014 eine Zwei-Zimmer-Wohnung in C an. Die monatliche Miete betrug
660 EUR zuzlglich 120 EUR Betriebskostenvorauszahlung.

3 Inihrer Einkommensteuererklarung fir das Streitjahr machten die Klager Aufwendungen des Klagers flr eine
doppelte Haushaltsfihrung in Hohe von 10.325 EUR geltend. Diese setzten sich wie folgt zusammen: Miete
inkl. Betriebskostenvorauszahlung 5.460 EUR (7 x 780 EUR), Strom 210 EUR, Telefon 306,73 EUR,
Rundfunkbeitrag 125,86 EUR, Sonstiges 65,55 EUR, Absetzung fir Abnutzung (AfA) auf vom Klager
angeschaffte Einrichtungsgegenstande 661,69 EUR sowie Aufwendungen fir geringwertige Wirtschaftsguter in
Hoéhe von 3.495,60 EUR. Dartber hinaus machte der Klager die von ihm im Streitjahr gezahlte Maklercourtage
als Werbungskosten geltend.

4 Der Beklagte und Revisionsklager (das Finanzamt --FA--) erkannte bei den Mehraufwendungen fur doppelte
Haushaltsfiihrung Unterkunftskosten in Hohe von 6.830 EUR an (Miete, Strom, Telefon, Rundfunkbeitrag,
Sonstiges und AfA auf die Einrichtungsgegenstande, jeweils wie erklart). Auflerdem berucksichtigte das FA die
Maklercourtage als Werbungskosten.

5 Der Einspruch der Klager hatte teilweise Erfolg. Das FA vertrat nunmehr die Auffassung, die Aufwendungen fir
die geringwertigen Wirtschaftsguter (Mobel, Haushaltsartikel) seien in der nachgewiesenen Hohe von
2.917,61 EUR grundsatzlich als Werbungskosten anzuerkennen. Sie zahlten jedoch zu den nur beschrankt
abziehbaren Aufwendungen fiir die Nutzung der Unterkunft i.S. von § 9 Abs. 1 Satz 3 Nr. 5 Satz 4 des
Einkommensteuergesetzes (EStG) in der im Streitjahr geltenden Fassung. Unterkunftskosten seien in Hohe
von insgesamt 9.747,44 EUR angefallen (darin enthalten AfA fur angeschaffte Einrichtungsgegenstande in
Hohe von 661,69 EUR und Aufwendungen fur geringwertige Wirtschaftsguter in Héhe von 2.917,61 EUR). Sie
kénnten jedoch nur mit einem Héchstbetrag von 8.000 EUR (acht Monate x 1.000 EUR) abgezogen werden.

6 Das Finanzgericht (FG) gab der Klage, mit der die Klager den Abzug weiterer Werbungskosten wegen der
doppelten Haushaltsflihrung in Hohe von 1.747 EUR begehrten, mit den in Entscheidungen der Finanzgerichte
(EFG) 2017, 721 verdffentlichten Grinden statt. Das FA habe die Werbungskosten zu Unrecht gekirzt.
Aufwendungen fur Einrichtungsgegenstande gehorten nicht zu den Unterkunftskosten i.S. von § 9 Abs. 1
Satz 3 Nr. 5 Satz 4 EStG, die bei einer doppelten Haushaltsfiihrung im Inland nur begrenzt abgezogen werden
kénnten.

https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/druckvorschau.py?Gericht=bf... 13.06.2019
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Mit der Revision rigt das FA die Verletzung materiellen Rechts.

Das FA beantragt,

das Urteil des FG aufzuheben und die Klage abzuweisen.

Die Klager beantragen,

die Revision zuriickzuweisen.
Entscheidungsgriinde

Die Revision des FA ist unbegrundet und deshalb zurtickzuweisen (§ 126 Abs. 2 der Finanzgerichtsordnung
--FGO--). Das FG hat zu Recht entschieden, dass die AfA fiir die Einrichtungsgegenstéande und die
Anschaffungskosten der geringwertigen Wirtschaftsgiiter (Mobel, Haushaltsartikel) notwendige
Mehraufwendungen der beruflich veranlassten doppelten Haushaltsfiihrung des Klagers darstellen. Die
Vorinstanz ist ferner zutreffend davon ausgegangen, dass es sich bei den vorgenannten Aufwendungen nicht
um solche "fur die Nutzung der Unterkunft" handelt, die nach § 9 Abs. 1 Satz 3 Nr. 5 Satz 4 EStG in der
Fassung des Gesetzes zur Anderung und Vereinfachung der Unternehmensbesteuerung und des
steuerlichen Reisekostenrechts vom 20. Februar 2013 (BGBI | 2013, 285) mit héchstens 1.000 EUR im Monat
angesetzt werden kénnen.

1. Gemal § 9 Abs. 1 Satz 3 Nr. 5 EStG sind Werbungskosten auch notwendige Mehraufwendungen, die
einem Arbeitnehmer wegen einer beruflich veranlassten doppelten Haushaltsfihrung entstehen. Eine
doppelte Haushaltsfiihrung liegt nur vor, wenn der Arbeitnehmer aufRerhalb des Ortes seiner ersten
Tatigkeitsstatte einen eigenen Hausstand unterhalt und auch am Ort der ersten Tatigkeitsstatte wohnt. Als
Unterkunftskosten flr eine doppelte Haushaltsfihrung kdnnen im Inland die tatsachlichen Aufwendungen fir
die Nutzung der Unterkunft angesetzt werden, héchstens 1.000 EUR im Monat.

Die Voraussetzungen einer beruflich veranlassten doppelten Haushaltsfihrung sind im Streitfall erflllt, wie
das FG ohne Rechtsfehler entschieden hat. Hiervon gehen auch die Beteiligten zu Recht tibereinstimmend
aus. Der Klager unterhielt in A zusammen mit der Klagerin einen eigenen Hausstand. Seine erste
Tatigkeitsstatte befand sich seit Mai des Streitjahres in B. Ab Juni des Streitjahres wohnte der Klager in einer
angemieteten Wohnung in C. Diese lag unstreitig am Ort der ersten Tatigkeitsstatte (s. dazu Senatsurteil vom
16. November 2017 VI R 31/16, BFHE 260, 143, BStBI 1l 2018, 404). Der Senat sieht insoweit von einer
weiteren Begriindung ab.

2. Zu den notwendigen Mehraufwendungen, die nach § 9 Abs. 1 Satz 3 Nr. 5 EStG als Werbungskosten zu
beriicksichtigen sind, zéhlen insbesondere Aufwendungen fir wéchentliche Familienheimfahrten, (zeitlich
befristete) Verpflegungsmehraufwendungen und die notwendigen Kosten der Unterkunft am
Beschaftigungsort.

Unterkunftskosten am Beschaftigungsort sind nach der Rechtsprechung des Senats notwendig i.S. von § 9
Abs. 1 Satz 3 Nr. 5 Satz 1 EStG in der bis zum Veranlagungszeitraum 2013 geltenden Fassung, wenn sie
den Durchschnittsmietzins einer 60 gm-Wohnung am Beschaftigungsort nicht uberschreiten (grundlegend
Senatsurteil vom 9. August 2007 VI R 10/06, BFHE 218, 380, BStBI 1l 2007, 820). Aber auch sonstige
notwendige Mehraufwendungen, beispielsweise die Anschaffungskosten fir die erforderliche
Wohnungseinrichtung, soweit sie nicht iberhoht sind, konnten daneben nach stéandiger Rechtsprechung als
Werbungskosten abgezogen werden (z.B. Senatsurteil vom 13. November 2012 VI R 50/11, BFHE 240, 1,
BStBI 11 2013, 286, m.w.N.).

3. Der Gesetzgeber hat § 9 Abs. 1 Satz 3 Nr. 5 EStG durch das Gesetz zur Anderung und Vereinfachung der
Unternehmensbesteuerung und des steuerlichen Reisekostenrechts neu gefasst. Nach Satz 4 dieser
Vorschrift kdnnen --abweichend von der bisherigen Rechtsprechung des Bundesfinanzhofs (BFH)-- ab dem
Veranlagungszeitraum 2014 als Unterkunftskosten fir eine doppelte Haushaltsfiihrung im Inland die
tatsachlichen Aufwendungen fur die Nutzung der Unterkunft angesetzt werden, héchstens 1.000 EUR im
Monat.

Das Gesetz bestimmt allerdings nicht ndher, welche Aufwendungen der doppelten Haushaltsfihrung auf "die
Nutzung der Unterkunft" entfallen und daher nur begrenzt abziehbar sind.

a) Nach der Begriindung des Gesetzentwurfs der Fraktionen der CDU/CSU und FDP (BTDrucks 17/10774,
S. 13) sollte, um "den Bereich der doppelten Haushaltsfiihrung zu vereinfachen", "fur das Inland auf die von
den Arbeitgebern als aufwendig beschriebene Ermittlung der ortsiblichen Vergleichsmiete
(Durchschnittsmietzins) verzichtet und stattdessen auf die tatsachlichen Unterkunftskosten abgestellt"
werden. Der Betrag von 1.000 EUR im Monat umfasst nach der Begriindung des Gesetzentwurfs "alle fur die

https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/druckvorschau.py?Gericht=bf... 13.06.2019
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Unterkunft oder Wohnung entstehenden Aufwendungen: z.B. Miete inklusive Betriebskosten, Miet- oder
Pachtgebuhren fur Kfz-Stellplatze, auch in Tiefgaragen, Aufwendungen fur Sondernutzung (wie Garten etc.),
die vom Arbeitnehmer selbst getragen werden". Die Festsetzung des Betrags von 1.000 EUR orientiere "sich
dabei an einer von der Rechtsprechung bisher immer herangezogenen, nach Lage und Ausstattung
durchschnittlichen, ca. 60 m? groRen Wohnung". Nach Angaben des Statistischen Bundesamtes (Fachserie 5
Heft 1, Zusatzerhebung im Rahmen des Mikrozensus 2010) zahlten unter 6,2 % aller Hauptmieterhaushalte in
der Bundesrepublik Deutschland (Deutschland) eine monatliche Bruttokaltmiete von 1.000 EUR und mehr.
Bei weniger als 5,5 % aller Hauptmieterhaushalte liege die monatliche Bruttokaltmiete bei 16,67 EUR pro gm
oder mehr. Bei mehr als 98,8 % derjenigen Personen, die in einem Einpersonenhaushalt lebten, liege die
Bruttokaltmiete unter 1.000 EUR monatlich. Die breite Masse der in Deutschland genutzten Mietwohnungen
liege somit innerhalb der 1.000 EUR.

b) Nach Ansicht der Finanzverwaltung (Schreiben des Bundesministeriums der Finanzen --BMF-- vom

24. Oktober 2014, BStBI | 2014, 1412, Rz 104) umfasst der Hochstbetrag samtliche entstehenden
Aufwendungen wie Miete, Betriebskosten, Kosten der laufenden Reinigung und Pflege der Zweitwohnung
oder -unterkunft, AfA fir notwendige Einrichtungsgegenstande (ohne Arbeitsmittel), Zweitwohnungsteuer,
Rundfunkbeitrag, Miet- oder Pachtgebuhren fir Kfz-Stellplatze und Aufwendungen fir Sondernutzung (wie
Garten), die vom Arbeitnehmer selbst getragen werden. Werde die Zweitwohnung oder -unterkunft mébliert
angemietet, seien die Aufwendungen bis zum Hochstbetrag beriicksichtigungsfahig.

Stehe die Zweitwohnung oder -unterkunft im Eigentum des Arbeitnehmers, seien die tatsachlichen
Aufwendungen (z.B. AfA, Schuldzinsen, Reparaturkosten, Nebenkosten) bis zum Hoéchstbetrag von

1.000 EUR monatlich zu bertcksichtigen. Insoweit wiirden die Grundsatze der BFH-Rechtsprechung
(Senatsurteil vom 3. Dezember 1982 VI R 228/80, BFHE 137, 564, BStBI Il 1983, 467) weiter gelten (BMF-
Schreiben in BStBI | 2014, 1412, Rz 103).

c¢) Im Schrifttum werden verschiedene Auffassungen geauRert, welche Aufwendungen zu den
Unterkunftskosten i.S. von § 9 Abs. 1 Satz 3 Nr. 5 Satz 4 EStG gehdren sollen.

aa) Teilweise wird die Ansicht vertreten, Unterkunftskosten seien bei einer Mietwohnung allein die
Aufwendungen fir die Kaltmiete und bei einer eigenen Wohnung AfA und Schuldzinsen. Folgeaufwendungen
fur Strom, Heizung, Reinigung und ahnliche Nebenkosten seien ebenso wenig wie die Kosten (AfA) fur
notwendige Einrichtungsgegenstande Unterkunftskosten. Sie seien als sonstige notwendige
Mehraufwendungen zuséatzlich zu beriicksichtigen (Bergkemper in Herrmann/Heuer/Raupach, § 9 EStG

Rz 498; Bliimich/Thirmer, § 9 EStG Rz 402; Geserich, in: Kirchhof/Séhn/Mellinghoff, EStG, § 9 Rz G 121,

G 122).

bb) Nach anderer Auffassung gehéren zu den Unterkunftskosten bei einer vom Steuerpflichtigen
angemieteten Wohnung neben der Miete zwar auch die Nebenkosten (z.B. fir Heizung, Wasser, Strom,
Reinigung), bei einer im Eigentum des Steuerpflichtigen stehenden Wohnung alle hierfur tatsachlich
angefallenen Aufwendungen (z.B. AfA, Schuldzinsen, Reparatur- und Nebenkosten). Die Aufwendungen z.B.
fur Einrichtung und Hausrat seien aber zusatzlich zum Héchstbetrag des § 9 Abs. 1 Satz 3 Nr. 5 Satz 4 EStG
zu berlcksichtigen (Schmidt/Kriiger, EStG, 38. Aufl., § 9 Rz 247, 254; Wagner in Heuermann/Wagner,
LohnSt, F. Werbungskosten Rz 357, 362; dhnlich wohl auch Kdhler in Bordewin/Brandt, EStG, § 9 Rz 1082,
1085, 1087).

cc) Die Auffassung der Finanzverwaltung wird in der Literatur ebenfalls vertreten (z.B. A. Clal3en in
Lademann, EStG, § 9 Rz 109; Hartz/MeeRen/Wolf, ABC-Fiihrer Lohnsteuer, "Doppelte Haushaltsfiihrung",
Rz 142; Weiss, in: Kanzler/Kraft/Bauml/ Marx/Hechtner, EStG, 4. Aufl., § 9 Rz 216; Harder-Buschner/
Schramm, Neue Wirtschafts-Briefe 2013, Beilage 1, S. 2, 17). Teilweise wird dies dahin eingeschrankt, dass
Aufwendungen fir die Moblierung der Wohnung, soweit sie den Rahmen des Notwendigen nicht Ubersteigen
wirden, wie bisher neben den eigentlichen Wohnungskosten steuermindernd beriicksichtigt werden kdnnten
(Niermann, Der Betrieb 2013, 1015, 1023; Lochte in Frotscher/Geurts, EStG, Freiburg 2018, § 9 Rz 208,
209).

d) Nach Auffassung des Senats zahlen zu den Aufwendungen fur die Nutzung der Unterkunft i.S. von § 9
Abs. 1 Satz 3 Nr. 5 Satz 4 EStG, die (nur) mit dem Hochstbetrag von 1.000 EUR pro Monat abgezogen
werden kénnen, alle Aufwendungen, die der Steuerpflichtige getragen hat, um die Unterkunft zu nutzen,
soweit sie ihr einzeln zugeordnet werden kénnen. Hat der Steuerpflichtige eine Wohnung angemietet, gehort
zu diesen Aufwendungen zunachst die Bruttokaltmiete; bei einer Eigentumswohnung die AfA auf die
Anschaffungs- oder Herstellungskosten sowie die Zinsen fiir Fremdkapital, soweit sie auf den Zeitraum der
Nutzung entfallen. Aber auch die (warmen und kalten) Betriebskosten einschlie3lich der Stromkosten gehdren
zu diesen Unterkunftskosten (so bereits Senatsbeschluss vom 12. Juli 2017 VI R 42/15, BFHE 258, 439,
BStBI 11 2018, 13, Rz 8, zu § 9 Abs. 1 Satz 3 Nr. 5 EStG a.F.), da sie durch den Gebrauch der Unterkunft oder
durch das ihre Nutzung ermdglichende Eigentum des Steuerpflichtigen an der Unterkunft entstehen.

Dem kann nicht entgegengehalten werden, der Gesetzgeber habe bei der Bemessung des Hochstbetrags
von 1.000 EUR nur die Bruttokaltmiete im Blick gehabt. Zwar trifft es zu, dass nach der Begriindung des

https://juris.bundesfinanzhof.de/cgi-bin/rechtsprechung/druckvorschau.py?Gericht=bf... 13.06.2019





Bundesfinanzhof Seite 4 von 5

26

27

28

29

30

31

32

Gesetzentwurfs die Bruttokaltmiete bertcksichtigt wurde, soweit es um die Frage ging, welcher Prozentsatz
der Hauptmieterhaushalte bzw. der Einpersonenhaushalte innerhalb der 1.000 EUR-Grenze lag. Andererseits
sollte nach der Begriindung des Gesetzentwurfs der Betrag von 1.000 EUR die Miete inklusive
Betriebskosten umfassen. Im Ubrigen kann der Wille des Gesetzgebers bzw. der am
Gesetzgebungsverfahren Beteiligten bei der Gesetzesauslegung nur insoweit bericksichtigt werden, als er
auch im Text Niederschlag gefunden hat (Urteil des Bundesverfassungsgerichts --BVerfG-- vom 16. Februar
1983 2 BVE 1/83 u.a., BVerfGE 62, 1, unter C.11.3.a, und BFH-Urteil vom 30. September 2015 Il R 13/14,
BFHE 251, 569, m.w.N.). Die Gesetzesmaterialien durfen nicht dazu verleiten, die subjektiven Vorstellungen
der gesetzgebenden Instanzen dem objektiven Gesetzesinhalt gleichzusetzen (BVerfG-Urteil in BVerfGE 62,
1, unter C.I.3.a).

e) Dagegen gehoren die Aufwendungen des Steuerpflichtigen fir Haushaltsartikel und
Einrichtungsgegensténde einschlieRlich AfA nicht zu den Aufwendungen fir die Nutzung der Unterkunft i.S.
von § 9 Abs. 1 Satz 3 Nr. 5 Satz 4 EStG. Diese Aufwendungen tragt der Steuerpflichtige fiir die Anschaffung
bestimmter Wirtschaftsguter oder sie dienen, wie die AfA, der Verteilung der Anschaffungskosten auf die
Nutzungsdauer der entsprechenden Wirtschaftsguter (s. dazu BFH-Urteil vom 5. Dezember 1985

IV R 112/85, BFHE 145, 537, BStBI 1l 1986, 390). Daran andert auch der Umstand nichts, dass der
Steuerpflichtige die Wirtschaftsguter in der Unterkunft nutzt. Die Nutzung der Einrichtungsgegenstande und
der Haushaltsartikel ist nicht mit der Nutzung der Unterkunft als solcher gleichzusetzen.

Auch in der Begriindung des Gesetzentwurfs findet sich kein Hinweis darauf, dass die Aufwendungen (AfA)
fur Einrichtungsgegenstande und Hausrat zu den Kosten fur die Nutzung der Unterkunft zahlen sollen, die
(nur) in Héhe von 1.000 EUR pro Monat abgezogen werden kénnen. Es hatte angesichts der in der
Begriindung des Gesetzentwurfs enthaltenen beispielhaften Aufzéhlung solcher Kosten aber nahegelegen,
auch diese Aufwendungen anzusprechen, wenn sie nach Meinung der Verfasser des Gesetzentwurfs zu den
Kosten flr die Nutzung der Unterkunft rechnen sollten.

Fur die Auffassung des erkennenden Senats spricht dartiber hinaus der Umstand, dass die Begriindung des
Gesetzentwurfs mit der beispielhaften Aufzahlung der Aufwendungen fir die Nutzung der Unterkunft, die von
dem Hochstbetrag von 1.000 EUR pro Monat erfasst werden sollen, nur typischerweise ratierlich anfallende
Ausgaben auffiihrt. Aufwendungen fur Einrichtungsgegenstande und Haushaltsartikel fallen demgegenuber in
der Regel zusammengeballt an, mdgen sie --soweit keine geringwertigen Wirtschaftsgtiter vorliegen-- auch
nur verteilt auf die Nutzungsdauer Uber die AfA steuermindernd zu berlcksichtigen sein.

Letztlich hat der Senat schon bisher in seiner stdndigen Rechtsprechung zu den notwendigen
Mehraufwendungen einer beruflich veranlassten doppelten Haushaltsfiihrung zwischen den Kosten der
Unterkunft am Beschaftigungsort und den sonstigen notwendigen Mehraufwendungen einer doppelten
Haushaltsfiihrung differenziert (z.B. Senatsurteil in BFHE 240, 1, BStBI 11 2013, 286, Rz 9). Die
Anschaffungskosten fir die erforderliche Wohnungseinrichtung rechnete der Senat dabei nicht den
Unterkunftskosten, sondern den sonstigen notwendigen Mehraufwendungen zu (Senatsurteil in BFHE 240, 1,
BStBI I1 2013, 286, Rz 9, m.w.N.). An dieser Rechtslage hat sich mit der Neufassung des § 9 Abs. 1 Satz 3
Nr. 5 EStG durch das Gesetz zur Anderung und Vereinfachung der Unternehmensbesteuerung und des
steuerlichen Reisekostenrechts nichts geandert.

f) Nutzt der Steuerpflichtige keine Unterkunft, die in seinem Eigentum steht, sondern hat er eine méblierte
oder teilmoéblierte Wohnung angemietet, ist dies im Hinblick auf die Méglichkeit, neben der Wohnung auch die
mitvermieteten Mobelstiicke nutzen zu kénnen, regelmaflig mit einem gesteigerten Nutzungswert verbunden,
der sich haufig auch in einer hoheren Miete niederschlagt. Der Vermieter raumt dem Mieter durch die
Méoblierung Uber die Nutzung der Wohnung als solche hinaus sachlich einen Mehrwert an
Gebrauchsmaoglichkeiten ein (BFH-Urteil vom 6. Februar 2018 IX R 14/17, BFHE 261, 20, BStBI 11 2018, 522,
Rz 16). Soweit der Mietvertrag keine Aufteilung der Miete fiir die Uberlassung der Wohnung und der
Mobelstiicke enthalt --wie es in der Regel der Fall sein wird--, ist die Miete im Schatzwege (§ 162 der
Abgabenordnung, § 96 Abs. 1 Satz 1 FGO) aufzuteilen.

4. Nach den vorgenannten Malstaben ist das Urteil des FG nicht zu beanstanden. Die Vorinstanz hat die
Aufwendungen des Klagers fiir die geringwertigen Wirtschaftsglter (Mébel, Haushaltsartikel) sowie die AfA
fur die vom Klager angeschafften Einrichtungsgegenstande zutreffend als sonstige notwendige
Mehraufwendungen der doppelten Haushaltsfiihrung angesehen und ohne die Beschrankung des § 9 Abs. 1
Satz 3 Nr. 5 Satz 4 EStG in voller Hohe zum Abzug zugelassen.

Hinsichtlich der Berechnung der Unterkunftskosten durch das FA merkt der Senat abschlieend an, dass
Aufwendungen fir die Nutzung der Unterkunft (nur) ab Begriindung der doppelten Haushaltsfiihrung
angesetzt werden dirfen. Im Streitfall sind hiernach Unterkunftskosten ab Juni 2014 fiir sieben Monate, also
in Hohe von insgesamt 7.000 EUR bezogen auf den Veranlagungszeitraum gemafR § 9 Abs. 1 Satz 3 Nr. 5
Satz 4 EStG, abziehbar. Das FA hat daher zu Unrecht Unterkunftskosten fir acht Monate mit Beginn der
beruflichen Tatigkeit des Klagers in B anerkannt. Da die Gbrigen abziehbaren Kosten ohne AfA und
Aufwendungen fur geringwertige Wirtschaftsgulter im Streitjahr aber lediglich 6.168,14 EUR betrugen, vermag
auch dieser dem FA zugunsten der Klager unterlaufene Rechtsfehler der Revision nicht zum Erfolg zu
verhelfen.
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33 5. Die Kostenentscheidung beruht auf § 135 Abs. 2 FGO.

Siehe auch: Pressemitteilung Nr. 35/19 vom 6.6.2019
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Fiktive Einlage nach § 5 Abs. 2 UmwStG ins Gesamthandsvermdgen

Leitsatze

Im Fall des Formwechsels von einer Kapital- in eine Personengesellschaft ist die Besteuerung der offenen
Ricklagen der Kapitalgesellschaft nach § 7 Satz 1 UmwStG bei nach § 5 Abs. 2 UmwStG fiktiv als eingelegt
behandelten Anteilen als Gewinn der Gesamthand und nicht als Sondergewinn des bisherigen Anteilseigners zu
behandeln.

Tenor

Auf die Revision der Klagerin werden das Urteil des Schleswig-Holsteinischen Finanzgerichts vom 15. September
2016 4 K 98/15, die Einspruchsentscheidung des Beklagten vom 8. September 2015 sowie die Feststellung eines
Sondergewinns des Beigeladenen im Bescheid Uber die gesonderte und einheitliche Feststellung der
Besteuerungsgrundlagen 2007 vom 6. Mai 2015 aufgehoben.

Die Kosten des gesamten Verfahrens hat der Beklagte zu tragen.

AuBergerichtliche Kosten des Beigeladenen werden nicht erstattet.

Tatbestand

1 Die Klagerin und Revisionsklagerin (Klagerin) ist eine durch formwechselnde Umwandlung aus der B-GmbH
hervorgegangene GmbH & Co. KG. Alleiniger Kommanditist ist D, der zuvor alleiniger Anteilseigner der
B-GmbH war und der mit Beschluss des Bundesfinanzhofs (BFH) vom 27. Juni 2018 IV R 1/17 zu dem
Verfahren beigeladen worden ist (im Folgenden: Beigeladener). Komplementarin ohne Beteiligung am
Gesellschaftsvermdgen ist die B Verwaltungsgesellschaft mbH.

2  Der Formwechsel erfolgte aufgrund eines Umwandlungsbeschlusses vom 20. August 2008 und wurde durch
Eintragung in das Handelsregister am 7. Oktober 2008 vollzogen. Der Umwandlung wurde eine Bilanz der
B-GmbH auf den 31. Dezember 2007 zugrunde gelegt. In dieser waren neben dem gezeichneten Kapital von
25.000 EUR ein Bilanzgewinn von 140.603,52 EUR (davon Gewinnvortrag 188,74 EUR) sowie ein
Sonderposten mit Rucklageanteil von 42.000 EUR ausgewiesen. Fir das Jahr 2007 nahm die B-GmbH einen
Investitionsabzugsbetrag gemaR § 7g Abs. 1 des Einkommensteuergesetzes (EStG) in Hohe von
140.400 EUR in Anspruch.

3 Diesen Betrag rechnete die Klagerin in den Folgejahren ihrem Gewinn nach § 7g Abs. 2 EStG hinzu (2008:
130.330 EUR, 2009: Restbetrag). Das Finanzamt S (FA S), an dessen Stelle infolge einer Neuordnung der
Zustandigkeiten der Beklagte und Revisionsbeklagte (das Finanzamt --FA--) getreten ist, folgte dem und
erlieR fur die Klagerin insoweit erklarungsgemal einen Bescheid Uber die gesonderte und einheitliche
Feststellung von Besteuerungsgrundlagen 2008. Spater gelangte das FA S zu der Auffassung, dass im
Zusammenhang mit der Umwandlung der Bilanzgewinn als fiktiv ausgeschuttet gelte, was zu einer
entsprechenden Sonderbetriebseinnahme des Anteilseigners fuhre. Mit gedndertem Bescheid vom
31. Januar 2012 stellte das FA S deshalb einen unter § 3 Nr. 40, § 3¢ Abs. 2 EStG, § 8b des
Korperschaftsteuergesetzes (KStG), § 4 Abs. 7 des Umwandlungssteuergesetzes (UmwStG) fallenden
erhéhten Sondergewinn des Beigeladenen fest.

4  Die hiergegen nach erfolglosem Einspruch erhobene Klage wies das Finanzgericht (FG) mit Urteil vom
29. Januar 2014 2 K 219/12 als unbegriindet ab. Wahrend des Revisionsverfahrens beim BFH half das FA S
dem Klagebegehren durch erneut geanderten Bescheid tber die gesonderte und einheitliche Feststellung von
Besteuerungsgrundlagen fiir 2008 vom 25. August 2014 ab.

5  Grund fir die Abhilfe war eine geanderte Auffassung des FA S Uber den Veranlagungszeitraum, in dem die
fiktive Gewinnausschuittung zu erfassen sei. Die Ausschuttung sei dem Feststellungszeitraum 2007
zuzurechnen, weil die steuerliche Schlussbilanz der B-GmbH auf den 31. Dezember 2007 aufgestellt worden
und dieser Tag zugleich als steuerlicher Ubertragungsstichtag anzusehen sei.
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Dementsprechend erliel das FA S unter dem 6. Mai 2015 einen Bescheid uber die gesonderte und
einheitliche Feststellung von Besteuerungsgrundlagen fir 2007, mit dem es einen § 3 Nr. 40, § 3c Abs. 2
EStG, § 8b KStG, § 4 Abs. 7 UmwStG unterliegenden Sondergewinn des Beigeladenen aus Gewerbebetrieb
feststellte.

Hiergegen erhob die Klagerin erneut Einspruch und nach dessen Zurlickweisung durch
Einspruchsentscheidung vom 8. September 2015 Klage beim FG. Das FG wies die Klage ab.

Mit der vom FG zugelassenen Revision macht die Klagerin weiter geltend, dass die Erfassung des
Sondergewinns im Streitjahr zu einer verfassungswidrigen Doppelbesteuerung fuhre.

§ 7 Satz 1 UmwStG sei lickenhaft, weil er § 7g EStG in dessen Fassung ab 2007 noch nicht habe
beriicksichtigen kdnnen. Zur Vermeidung einer verfassungswidrigen Doppelbesteuerung sei die Vorschrift
dahin auszulegen, dass ein Investitionsabzugsbetrag in gleicher Weise wie die frihere Ansparriicklage nicht
als Bestandteil des Eigenkapitals behandelt werde.

Die Klagerin und der Beigeladene beantragen,

unter Aufhebung der Vorentscheidung den Bescheid Uber die gesonderte und einheitliche Feststellung von
Besteuerungsgrundlagen fir 2007 vom 6. Mai 2015 in Gestalt der Einspruchsentscheidung vom 8. September
2015 dahin zu andern, dass der Sondergewinn des Beigeladenen aus Gewerbebetrieb auf 0 EUR festgestellt
wird.

Das FA beantragt,

die Revision zurlickzuweisen.
Entscheidungsgriinde

Die Revision ist begriindet. Sie fuhrt zur Aufhebung der Vorentscheidung, der Einspruchsentscheidung und
der Feststellung eines Sondergewinns des Beigeladenen (§ 126 Abs. 3 Satz 1 Nr. 1 der
Finanzgerichtsordnung --FGO--).

Es fehlt bereits dem Grunde nach an einer Rechtsgrundlage fiir den festgestellten Sondergewinn des
Beigeladenen (1.). Im Ubrigen ergibt sich der nach § 9 Satz 1, § 7 Satz 1 UmwStG zuzurechnende Gewinn
aus dem Eigenkapital der formgewechselten GmbH abziglich des Bestands des steuerlichen Einlagekontos
i.S. des § 27 KStG und des in Anspruch genommenen Investitionsabzugsbetrags nach § 7g EStG (2.).

1. Im Fall des Formwechsels von einer Kapital- in eine Personengesellschaft ist die Besteuerung der offenen
Ricklagen der Kapitalgesellschaft nach § 7 Satz 1 UmwStG bei nach § 5 Abs. 2 UmwStG fiktiv als eingelegt
behandelten Anteilen als Gewinn der Gesamthand und nicht als Sondergewinn des bisherigen Anteilseigners
zu behandeln.

a) Wird eine Kapitalgesellschaft formwechselnd in eine Personengesellschaft umgewandelt, ist dem
Anteilseigner ungeachtet dessen, ob fiir inn ein Ubernahmeergebnis nach § 4 Abs. 4 UmwStG zu ermitteln
ist, nach § 9 Satz 1, § 7 Satz 1 UmwStG der Teil des in der Steuerbilanz ausgewiesenen Eigenkapitals
abzuglich des Bestands des steuerlichen Einlagekontos i.S. des § 27 KStG, der sich nach Anwendung des

§ 29 Abs. 1 KStG ergibt, in dem Verhaltnis der Anteile zum Nennkapital der Ubertragenden Korperschaft als
Einnahmen aus Kapitalvermdgen zuzurechnen. Zweck der Zurechnung nach § 7 UmwsStG ist es, das
deutsche Besteuerungsrecht an den offenen Gewinnrticklagen der bisherigen Kapitalgesellschaft auch
gegeniiber solchen Anteilseignern, bei denen ein Ubernahmegewinn i.S. von § 4 Abs. 4 UmwStG nicht in der
Bundesrepublik Deutschland besteuert werden konnte, sicherzustellen (BTDrucks 16/2710, S. 40; Birkemeier
in Rddder/Herlinghaus/van Lishaut, UmwStG, 2. Aufl., § 7 Rz 2). Die Vorschrift fingiert zu diesem Zweck eine
Totalausschittung an die Anteilseigner der Kapitalgesellschaft, weil Gewinnrticklagen nach dem
Formwechsel in eine Personengesellschaft zu Eigenkapital der Gesellschaft werden, das die Gesellschafter
ohne ertragsteuerliche Belastung entnehmen kénnen.

b) Halt der Anteilseigner die Anteile an der Kapitalgesellschaft am steuerlichen Ubertragungsstichtag nicht in
einem Betriebsvermdgen und erflllen die Anteile die Voraussetzungen des § 17 EStG, gelten sie nach § 9
Satz 1, § 5 Abs. 2 UmwStG fiir die Ermittlung des Gewinns als am Ubertragungsstichtag in das
Betriebsvermdgen der Personengesellschaft eingelegt. Die Einlagefiktion bewirkt einerseits, dass die Anteile
in die Ermittlung des Ubernahmeergebnisses nach § 4 Abs. 4 Satz 1 UmwStG eingehen. Sie hat andererseits
nach Uberzeugung des Senats aber auch zur Folge, dass die fiktive Ausschiittung nach § 7 UmwStG der
infolge der Einlagefiktion nun als Anteilseignerin geltenden Personengesellschaft zuzurechnen ist. Damit
werden die Einkiinfte wegen der von § 20 Abs. 8 Satz 1 EStG angeordneten Subsidiaritat von
Kapitaleinkinften Bestandteil der betrieblichen Einkiinfte der Personengesellschaft. Fir dieses Verstandnis
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spricht auch die Regelung in § 18 Abs. 2 Satz 2 UmwStG. Danach ist in Fallen der Einlagefiktion des § 5
Abs. 2 UmwStG ein Gewinn nach § 7 UmwStG gewerbesteuerlich nicht zu erfassen. Die Vorschrift sollte
ausweislich der Gesetzesmaterialien sicherstellen, dass der aus der fiktiven Ausschiittung resultierende
Gewinn nicht der Gewerbesteuer unterliegt (BTDrucks 16/3369, S. 10). Einer solchen Sicherstellung hatte es
nicht bedurft, wenn die Ausschittung zu ohnehin nicht gewerbesteuerbelasteten Kapitaleinklnften i.S. des

§ 20 EStG fuhren wirde. Vorausgesetzt wurde deshalb vom Gesetzgeber, dass die fiktive Ausschittung zu
betrieblichen und grundsatzlich gewerbesteuerbelasteten Einkiinften gehort.

Danach ist das FG zu Recht und in Ubereinstimmung mit der von ihm ausfiihrlich dargestellten
Uberwiegenden Meinung im Schrifttum der Vorstellung von der sog. erweiterten Einlagefiktion gefolgt.

c) Folge dieser Fiktion kann allerdings entgegen der Auffassung des FG nicht sein, dass der Gewinn aus der
fiktiven Totalausschittung nach § 7 Satz 1 UmwStG als Sondergewinn des bisherigen Anteilseigners zu
erfassen ist.

Gelten die Anteile als in das Betriebsvermdgen der Personengesellschaft eingelegt, um in die Ermittlung des
Ubernahmeergebnisses einbezogen werden zu kénnen, muss von einer fiktiven Einlage in das
Gesamthandsvermoégen der Personengesellschaft ausgegangen werden. Gelten die Anteile damit als zum
Gesamthandsvermdgen der Personengesellschaft gehdrend, fallt auch der Gewinn aus der fiktiven
Ausschuttung an den Anteilseigner nach § 7 Satz 1 UmwStG im Gesamthandsvermdégen an. Ein solcher
Gewinn muss deshalb als Gesamthandsgewinn festgestellt werden (ebenso Birkemeier in
Roédder/Herlinghaus/van Lishaut, a.a.0., § 7 Rz 32).

Im Streitfall hat das FA danach fehlerhaft einen Sondergewinn des Beigeladenen festgestellt. Diese
Feststellung ist von der Feststellung eines Gesamthandsgewinns zu unterscheiden. Es handelt sich um
verschiedene und jeweils selbstandig Uberpriifbare und der Bestandskraft zugangliche
Besteuerungsgrundlagen, zwischen denen im Klageverfahren nicht saldiert werden darf. Die Feststellung des
Sondergewinns ist danach aufzuheben, weil sie im Revisionsverfahren in voller Hohe streitig ist.

2. Unabhangig von der fehlerhaften Zuordnung zum Sonderbereich des Beigeladenen sind FA und FG auch
zu Unrecht davon ausgegangen, dass die Inanspruchnahme des Investitionsabzugsbetrags von 140.400 EUR
durch die B-GmbH fiir die Héhe des nach § 7 Satz 1 UmwStG als ausgeschiittet geltenden Betrags ohne
Bedeutung ist.

Dem Zweck des § 7 Satz 1 UmwStG folgend ist der Begriff des in der Steuerbilanz ausgewiesenen
Eigenkapitals im Sinne dieser Vorschrift einschréankend dahin auszulegen, dass ein auf3erbilanziell gebildeter
und dem Gewinn noch nicht nach § 7g Abs. 2 Satz 1 EStG hinzugerechneter Investitionsabzugsbetrag das
bilanzierte Eigenkapital mindert.

a) Zweck der Zurechnung nach § 7 UmwStG ist es --wie oben ausgefiihrt--, zu verhindern, dass bisher
unbesteuerte Gewinnriicklagen dadurch endgliltig der Besteuerung entzogen werden, dass sie nach dem
Formwechsel in eine Personengesellschaft von den Gesellschaftern als deren Eigenkapital ohne
ertragsteuerliche Belastung entnommen werden kdnnen. Soweit Gewinnriicklagen der Kapitalgesellschaft
auch nach dem Formwechsel auf der Ebene der Personengesellschaft der Besteuerung unterliegen, besteht
eine solche Gefahr der ertragsteuerlichen Entstrickung durch den Formwechsel jedoch nicht, so dass es
insoweit auch keiner fiktiven Ausschittung infolge des Formwechsels bedarf.

b) Dementsprechend legt die Finanzverwaltung selbst den Begriff des in der Steuerbilanz ausgewiesenen
Eigenkapitals einschrankend aus und nimmt Passivposten, die aufgrund steuerrechtlicher Vorschriften erst
bei ihrer Auflésung zu versteuern sind, vom Eigenkapital im Sinne dieser Regelung aus (Schreiben des
Bundesministeriums der Finanzen vom 11. November 2011 IV C 2-S 1978-b/08/10001//2011/0903665, BStBI
12011, 1314, Tz. 07.04). Als solche Posten werden ausdricklich Sonderposten mit Riicklageanteil i.S. des
§ 247 Abs. 3 des Handelsgesetzbuchs in dessen Fassung vor Inkrafttreten des
Bilanzrechtsmodernisierungsgesetzes vom 25. Mai 2009 (BGBI | 2009, 1102) genannt. Zu diesen Posten
gehdren u.a. Ansparriicklagen nach § 7g Abs. 3 EStG in dessen bis 2007 geltender Fassung und Ricklagen
nach § 6b Abs. 3 EStG. Beide Riicklagen werden zu Lasten des Gewinns gebildet und sind nach dem
Bilanzstichtag entweder gewinnerhéhend oder durch Minderung von Aktivposten der Bilanz unter Legung
stiller Reserven aufzulésen. Die Besteuerung des Gewinns wird dadurch tber den Bilanzstichtag
hinausgeschoben. Ist die Riicklage von der Kapitalgesellschaft gebildet worden, bleibt sie auch nach dem
Formwechsel bestehen und bewirkt, dass die Besteuerung des Gewinns spater auf der Ebene der
Personengesellschaft stattfindet.

c) Die Inanspruchnahme eines Investitionsabzugsbetrags nach § 7g Abs. 1 EStG hat entgegen der
Auffassung des FG und des FA eine vergleichbare gewinnverschiebende Wirkung, die lediglich in der Bilanz
keinen Niederschlag findet.

aa) Die Inanspruchnahme eines Investitionsabzugsbetrags bewirkt in dem betreffenden Wirtschaftsjahr eine
Minderung des nach § 4 Abs. 1 bzw. § 5 Abs. 1 EStG ermittelten Gewinns. Der Abzugsbetrag schlagt sich im
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Unterschied zur friheren Gewinnriicklage in der Bilanz nicht nieder. Wird bis zum Ende des dritten auf das
Wirtschaftsjahr des Abzugs folgenden Wirtschaftsjahrs ein beglinstigtes Wirtschaftsgut angeschafft oder
hergestellt, ist der Investitionsabzugsbetrag nach der flir das Streitjahr geltenden Fassung des § 7g Abs. 2
EStG dem nach § 4 Abs. 1 bzw. § 5 EStG ermittelten Gewinn in Héhe von 40 % der Anschaffungs- und
Herstellungskosten hinzuzurechnen (§ 7g Abs. 2 Satz 1 EStG). Die Hinzurechnung findet ebenfalls auerhalb
der Bilanz statt. Kommt es innerhalb der genannten Frist nicht zu einer beglnstigten Investition oder wird der
Investitionsabzugsbetrag durch Hinzurechnungen in Investitionsjahren nicht verbraucht, ist der
Investitionsabzugsbetrag ganz bzw. in Héhe des Restbetrags im Abzugsjahr riickgangig zu machen (§ 7g
Abs. 3 EStG).

bb) Daraus ergibt sich im Hinblick auf den Zweck des § 7 Satz 1 UmwStG, dass eine Versteuerung des vor
dem Formwechsel in Anspruch genommenen Investitionsabzugsbetrags in jedem Fall nach § 7g EStG
sichergestellt ist. Entweder findet die Besteuerung riickwirkend noch auf der Ebene der Kapitalgesellschaft
statt, wenn und soweit der Investitionsabzugsbetrag mangels ausreichender Investitionen nach § 7g Abs. 3
Satz 1 EStG ruickgangig zu machen ist. Oder aber die Besteuerung erfolgt nach dem Formwechsel im Jahr
der Investition durch Hinzurechnung zum Gewinn der Personengesellschaft nach § 7g Abs. 2 Satz 1 EStG.
Die Besteuerung eines Gewinns aus einer fiktiven Totalausschuttung nach § 7 Satz 1 UmwStG wiirde danach
in HOhe eines vor dem Umwandlungszeitpunkt in Anspruch genommenen Investitionsabzugsbetrags zu einer
doppelten Besteuerung flhren.

cc) Abweichendes ergibt sich nicht aus § 7g Abs. 2 Satz 2 EStG. Danach kénnen die Anschaffungs- oder
Herstellungskosten des Investitionsguts im Wirtschaftsjahr der Investition um bis zu 40 %, hdchstens jedoch
um die Hinzurechnung nach § 7g Abs. 2 Satz 1 EStG gewinnmindernd herabgesetzt werden. Entsprechend
vermindert sich die Bemessungsgrundlage fir die Abschreibung des Wirtschaftsguts. Die Vorschrift gewahrt
ein Wahlrecht zur Inanspruchnahme einer Gewinnminderung, mit der die Gewinnhinzurechnung nach § 7g
Abs. 1 Satz 1 EStG kompensiert werden kann. Die Gewinnminderung hat mit einer Sonderabschreibung
vergleichbare Wirkungen, denn sie fihrt zur Minderung des Aktivpostens flr das Investitionsgut in der
steuerlichen Bilanz und zur entsprechenden Minderung der Bemessungsgrundlage fiir Abschreibungen.

Fir zum Umwandlungsstichtag gebildete und noch nicht durch gewinnerhéhende Ubertragung auf
Investitionsglter aufgeldste Investitionsabzugsbetrage kann die Méglichkeit, zu einem spateren Zeitpunkt ein
erst nach der Umwandlung zur Gewinnminderung flihrendes Wahlrecht auszutiben, keine Bedeutung haben.

d) Danach ist § 7 Satz 1 UmwStG teleologisch dahingehend eingeschrankt auszulegen, dass die Zurechnung
des Eigenkapitals um bis zum steuerlichen Ubertragungsstichtag in Anspruch genommene und noch nicht
durch Ubertragung oder in anderer Weise aufgeldste Investitionsabzugsbetrége i.S. des § 7g EStG zu
mindern ist (anderer Ansicht Birkemeier in Rédder/Herlinghaus/ van Lishaut, a.a.0., § 7 Rz 15b;
Blimich/Klingberg, § 7 UmwStG 2006 Rz 14; Pung/Werner in Détsch/Pung/Méhlenbrock, Kommentar zum
KStG und EStG, § 7 UmwStG, Rz 8; Schmitt/Hortnagl/Stratz, Umwandlungsgesetz,
Umwandlungssteuergesetz, 8. Aufl., § 7 UmwStG Rz 7; Schnitter in Frotscher/Drien,
KStG/GewStG/UmwStG, § 7 UmwStG Rz 16; Stéber in Lademann, EStG, § 7 UmwStG Rz 13; von
Glasenapp, Betriebs-Berater 2014, 1009). Ob der Investitionsabzugsbetrag dem Grunde und der H6he nach
zu Recht gebildet worden ist, ist in diesem Zusammenhang ohne Bedeutung (vgl. zur Bildung einer
Ansparriicklage nach § 7g EStG a.F. vor einer Umwandlung Beschluss des GroRen Senats des BFH vom
14. April 2015 GrS 2/12, BFHE 250, 338, BStBI Il 2015, 1007).

3. Die Sache ist entscheidungsreif. Die Feststellung des Sondergewinns fiir den Beigeladenen ist in voller
Hohe aufzuheben.

4. Die Kostenentscheidung folgt aus § 135 Abs. 1 FGO. Die Erstattung der auRergerichtlichen Kosten des
Beigeladenen war nicht anzuordnen, weil der Beigeladene lediglich den Antrag der Klagerin tbernommen,
das Verfahren im Ubrigen aber nicht durch eigene Beitrage geférdert hat (§ 139 Abs. 4 FGO).
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Zum Ausweis der Pensionsruckstellung im Jahr der Zusage unter Berlcksichtigung neuer "Heubeck-Richttafeln" -
Die Entscheidung wurde nachtraglich zur amtlichen Veréffentlichung bestimmt; sie war seit dem 10.04.2019 als NV-
Entscheidung abrufbar.

Leitsatze

Wird im Jahr der Erteilung einer Pensionszusage eine Pensionsrickstellung gebildet und erfolgt dies im Jahr der
Veroffentlichung neuer "Heubeck-Richttafeln", existiert kein "Unterschiedsbetrag” i.S. des § 6a Abs. 4 Satz 2 EStG,
der auf drei Jahre verteilt werden misste.

Tenor

Die Revision des Beklagten gegen das Urteil des Thuringer Finanzgerichts vom 17. August 2016 3 K 228/14 wird als
unbegrindet zurlickgewiesen.
Die Kosten des Revisionsverfahrens hat der Beklagte zu tragen.

Tatbestand

1 Streitig ist der Ausweis einer Pensionsruckstellung im Jahr der Zusage unter Bertcksichtigung neuer
"Heubeck-Richttafeln”.

2 Die Klagerin und Revisionsbeklagte (Klagerin), eine GmbH, erteilte ihrem zu einem Drittel beteiligten
Gesellschafter-Geschéaftsfihrer am 18. November 2005 eine Pensionszusage; der Ausweis zum 31. Dezember
2005 erfolgte ohne einen Mehrbetrag aufgrund der Anderungen der erstmalig im Wirtschaftsjahr 2005
anwendbaren sog. Heubeck-Richttafeln 2005 zu den "Heubeck-Richttafeln" 1998.

3 Aufgrund einer AufRenprufung anderte der Beklagte und Revisionsklager (das Finanzamt --FA--) mit
Bescheiden vom 31. August 2012 u.a. den Bescheid Uber Kérperschaftsteuer 2005 und tber den
Gewerbesteuermessbetrag 2005. Da die der Berechnung der Pensionsriickstellung zugrunde liegenden
"Heubeck-Richttafeln" von 1998 im Juli 2005 geandert wurden, ging das FA davon aus, dass ein
Unterschiedsbetrag, der auf der erstmaligen Anwendung der Richttafeln 2005 beruhe, gemaR § 8 Abs. 1 des
Koérperschaftsteuergesetzes (KStG) i.V.m. § 6a Abs. 4 Satze 2 und 3 des Einkommensteuergesetzes (EStG)
auf drei Jahre zu verteilen sei (... EUR). Nach Meinung des FA gelte die Verteilungsregelung auch im Jahr der
erstmaligen Zusage.

4 Das Thuringer Finanzgericht (FG) gab der Klage im Hinblick auf die Pensionsriickstellung mit seinem in
Entscheidungen der Finanzgerichte (EFG) 2017, 978 veroffentlichten Urteil vom 17. August 2016 3 K 228/14
statt.

5 Es entschied, dass bei erstmaliger Bildung einer Pensionsrick-stellung keine Verteilung eines
Unterschiedsbetrags zu erfolgen habe. Weder wiirden die Voraussetzungen des § 6a Abs. 4 Satz 2 EStG
vorliegen, noch ergebe sich eine solche Verteilung aus § 6a Abs. 4 Satz 6 EStG. Es liege nach dieser
Vorschrift eine Rechtsgrundverweisung vor, so dass diese Vorschrift --die eine entsprechende Anwendung des
§ 6a Abs. 4 Satz 2 EStG anordne-- bei Anwendung des § 6a Abs. 4 Satz 3 EStG im Streitfall fehl gehe.

6 Mit der Revision riigt das FA die Verletzung materiellen Rechts. Es ist der Auffassung, dass das FG aus dem
Wortlaut rechtlich unzulassige Schlussfolgerungen gezogen habe. Der Unterschiedsbetrag, der aufgrund der
Anwendung der gednderten "Heubeck-Richttafeln" entstehe, sei auf drei Wirtschaftsjahre zu verteilen. Dies
gelte auch fiir die erstmalige Anwendung. Deshalb habe der Gesetzgeber die Vorschrift des § 6a Abs. 4 Satz 6
EStG geschaffen. Auch der Zweck der Vorschrift bestatige diese Auslegung. Um einen Vorzieheffekt zu
verhindern, sei diese Regelung ins Gesetz aufgenommen worden. Es handele sich bei den Richttafeln um
Periodentafeln, die Uber einzelne Jahre hinausgehen wiirden.

7 Das FA beantragt sinngemaf, das angefochtene Urteil aufzuheben und die Klage abzuweisen.

8 Die Klagerin beantragt, die Revision als unbegriindet zurlickzuweisen.
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Entscheidungsgriinde

Die Entscheidung ergeht gemaR § 126a der Finanzgerichtsordnung (FGO). Der Senat halt einstimmig die
Revision fiir unbegriindet und eine miindliche Verhandlung nicht fiir erforderlich. Die Beteiligten sind davon
unterrichtet worden und hatten Gelegenheit zur Stellungnahme.

Das FG hat zu Recht angenommen, dass im Streitfall ein Mehrbetrag aufgrund der "Heubeck-Richtwerte" der
gemal § 6a Abs. 4 Satz 6 i.V.m. § 6a Abs. 4 Satz 3 und Satz 2 EStG auf drei Jahre verteilt werden musste,
nicht vorliegt.

1. Eine Pensionsruckstellung darf fiir Zwecke der Besteuerung héchstens mit dem Teilwert angesetzt werden
(§ 6a Abs. 3 Satz 1 EStG), der sich nach § 6a Abs. 3 Satze 2 und 3 EStG bestimmt. In § 6a Abs. 4 EStG ist
ein sog. Nachholverbot verankert. Nach § 6a Abs. 4 Satz 1 EStG darf eine Pensionsrickstellung in einem
Wirtschaftsjahr hochstens um den Unterschied zwischen dem Teilwert der Pensionsverpflichtung am Schluss
des Wirtschaftsjahres und am Schluss des vorangegangenen Wirtschaftsjahres erhéht werden. Von diesem
Grundsatz sind in § 6a Abs. 4 Satze 2 bis 5 EStG Ausnahmen geregelt. So ist bestimmt, dass und soweit der
Unterschiedsbetrag auf der erstmaligen Anwendung neuer oder geanderter biometrischer
Rechnungsgrundlagen beruht, er nur auf mindestens drei Wirtschaftsjahre gleichmaRig verteilt der
Pensionsriickstellung zugefihrt werden kann (§ 6a Abs. 4 Satz 2 EStG); entsprechendes gilt beim Wechsel
auf andere biometrische Rechnungsgrundlagen. In dem Wirtschaftsjahr, in dem mit der Bildung einer
Pensionsrickstellung friihestens begonnen werden darf (Erstjahr), darf des Weiteren die Rickstellung bis zur
Hohe des Teilwerts der Pensionsverpflichtung am Schluss des Wirtschaftsjahres gebildet werden; diese
Ruckstellung kann auf das Erstjahr und die beiden folgenden Wirtschaftsjahre gleichmaRig verteilt werden

(§ 6a Abs. 4 Satz 3 EStG). § 6a Abs. 4 Satz 6 EStG ordnet u.a. im Fall des Satzes 3 die entsprechende
Anwendung des Satzes 2 an.

2. Die Rechtsfrage der entsprechenden Anwendung des § 6a Abs. 4 Satz 2 EStG auf den Fall des Erstjahres,
wie er in § 6a Abs. 4 Satz 3 EStG geregelt ist (§ 6a Abs. 4 Satz 6 EStG), wird bislang unterschiedlich
beantwortet. Wahrend die Vorinstanz und auch bereits das FG des Landes Brandenburg (Urteil vom

23. August 2006 2 K 2012/03, EFG 2006, 1746) eine entsprechende Anwendung des Satzes 2 ablehnt, weil
im Fall der erstmaligen Bildung einer Pensionsruckstellung ein "Unterschiedsbetrag" i.S. des Satzes 2 nicht
existiere, werden in der Literatur unterschiedliche Standpunkte vertreten. Teilweise folgt man der
finanzgerichtlichen Rechtsprechung und Argumentation (vgl. Gosch in Kirchhof, EStG, 17. Aufl., § 6a Rz 21;
Dommermuth in Herrmann/Heuer/Raupach --HHR--, § 6a EStG Rz 154). Nach anderer Auffassung ist die
entsprechende Anwendung des Satzes 2 in der Weise vorzunehmen, dass im Erstjahr der
Pensionsrickstellung, in dem sich auch die Richtwerte geandert haben, die Wahlrechte des § 6a Abs. 4

Satz 3 EStG nur hinsichtlich des Ruckstellungswertes auf alter Richtwertgrundlage gelten sollen; der sich
aufgrund der Anwendung der neuen Richtwerte ergebende Erhéhungsbetrag soll dagegen durch
entsprechende Anwendung des § 6a Abs. 4 Satz 2 EStG auf drei Wirtschaftsjahre verteilt werden (Hofer in
Hofer/Veit/Verhuven, Betriebsrentenrecht, Bd. Il Kap. 2 Rz 671 ff.; Schmitz in Lippross/Seibel,
Basiskommentar Steuerrecht, § 6a EStG Rz 102). Die Finanzverwaltung ist ebenfalls der zuletzt genannten
Ansicht (vgl. zum Ubergang auf die "Richttafeln 2005 G" Bundesministerium der Finanzen --BMF--, Schreiben
vom 16. Dezember 2005 IV B 2-S 2176-106/05, BStBI | 2005, 1054, Rz 5; zum Ubergang auf die "Heubeck-
Richttafeln 2018 G" s. BMF-Schreiben vom 19. Oktober 2018 IV C 6-S 2176/07/10004:001, BStBI | 2018,
1107, Rz 5).

3. Der Senat folgt der Ansicht der Vorinstanz und Teilen der Literatur, nach der eine Verteilung entsprechend
§ 6a Abs. 4 Satz 2 EStG nicht vorzunehmen ist. Weder aus dem Wortlaut noch aus dem Zweck des § 6a
Abs. 4 Satz 6 EStG lasst sich entnehmen, dass generell in allen Féallen der erstmaligen Bildung einer
Pensionsriickstellung § 6a Abs. 4 Satz 2 EStG zur Anwendung kommt.

a) Die in § 6a Abs. 4 Satz 6 EStG angeordnete entsprechende Anwendung des § 6a Abs. 4 Satz 2 EStG setzt
nach seinem Wortlaut voraus, dass ein Unterschiedsbetrag zwischen dem Teilwert der Pensionsverpflichtung
am Schluss des Wirtschaftsjahres und am Schluss des vorangegangenen Wirtschaftsjahres besteht. Bei
einem Veranlagungszeitraum, in dem eine Pensionszusage erteilt wird, kommt eine Verteilung des
Unterschiedsbetrages zwischen dem Teilwert der Pensionsriickstellung nach den bisherigen "Heubeck-
Richttafeln" und den neuen erstmalig im Jahr der Pensionszusage verdffentlichten "Heubeck-Richttafeln" auf
das Erstjahri.S. des § 6a Abs. 4 Satz 3 EStG und die beiden folgenden Wirtschaftsjahre nicht in Betracht.
Denn bei einer erstmaligen Bildung einer Pensionsriickstellung existiert kein "Unterschiedsbetrag” i.S. des

§ 6a Abs. 4 Satz 2 EStG, wie das FG zu Recht angenommen hat.

b) Auch der Zweck der Vorschrift des § 6a Abs. 4 Satz 6 EStG fiihrt zu keinem anderen Ergebnis. Aus den
Gesetzesmaterialien zu den Regelungen in § 6a Abs. 4 Satz 2 und Satz 6 EStG (eingefugt durch das
Steueranderungsgesetz 1998 vom 19. Dezember 1998, BGBI | 1998, 3816) ergibt sich zwar die Absicht der
Verhinderung von einmaligen Steuerausfallen und auch von "Vorzieheffekten" biometrischer Veranderungen
nach Veréffentlichung der Richttafeln (BTDrucks 14/158, S. 7; vgl. auch Hofer in Hofer/Veit/Verhuven, a.a.0.,
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Kap. 2 Rz 650; Schmitz in Lippross/Seibel, a.a.0., § 6a EStG Rz 100). lhnen ist aber nicht zu entnehmen,
dass Uber den Wortlaut hinaus eine Anwendung der Regelung des § 6a Abs. 4 Satz 2 EStG auch auf Félle
der erstmaligen Bildung einer Pensionsriickstellung erfolgen soll, zumal ein dariiber hinausgehender
Anwendungsbereich des § 6a Abs. 4 Satz 6 EStG nach dem Wortlaut verbleibt. Als Erstjahr i.S. des § 6a
Abs. 4 Satz 3 EStG kommt nicht nur --wie im Streitfall-- das Jahr der Pensionszusage selbst in Betracht,
sondern auch spatere Zeitraume, in denen ein "Unterschiedsbetrag" besteht. So kann eine bereits
handelsrechtlich zu beriicksichtigende Pensionszusage steuerrechtlich nach § 6a Abs. 2 Nr. 1 Buchst. a bis d
EStG erst in spateren Veranlagungszeitraumen zu berucksichtigen sein. Entsprechend definiert § 6a Abs. 4
Satz 3 EStG das Erstjahr auch als Wirtschaftsjahr, "in dem mit der Bildung einer Pensionsriickstellung
frihestens begonnen werden darf" (vgl. HHR/Dommermuth, § 6a EStG Rz 156). Dies muss nicht das Jahr
sein, in dem die Pensionszusage erteilt worden ist (z.B. bei Zusage vor dem in § 6a Abs. 2 Nr. 1 Halbsatz 2
EStG genannten Zeitpunkt).

16 4. Die Kostenentscheidung folgt aus § 135 Abs. 2 FGO.
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